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IpUBJIEKATh CIELHUAINCTA WIK HET (B pa3HbIX
peruoHax cyzeOHas npakTUKa IpsMO IPOTUBO-
MOJIOXKHA);

B-IIATHIX, C LEJIbIO JOCTHXEHUS Oaronpu-
ATHOTO pe3yJIbTaTa JJI1 CBOETO MOA3aLIUTHOTO
3aIlUTHUK OKa3bIBaeT JaBjieHue (BO3JeHCTBUE)
Ha Y4YaCTHHUKOB YTOJOBHOTO CYJIOIPOU3BOJI-
ctBa. CyOBbeKkTaMu, IMOABEPTAIONIUMUCS BO3-
JEHCTBUIO, MOTYT OBITh MOTEpIIEBIINE, CBH/IC-
TEJIU, DKCIIEPTHI, JO3HABATEINb, CIEAOBATEIb U
Jlaxke Cyabs.

@opMbl BO3JEUCTBHS TAKKE HE UMEIOT I'pa-
HUI, 3TO MOTYT OBITh: YTOBOPBI, MPEAJIOKCHUS
0 BO3HarpaxkJeHuu (MOAKYH, B3ATKa), yrPO3bI
IIPUYMHEHUS Bpela 310POBBI0 WIIM YHUUYTOXKE-
HUA HMMYIIECTBA, IIAHTA)K M MHOTOE APYroe.
BosgnelictBue okaspiBaeTcsl Kak HENOCpen-
CTBEHHO 3alllUTHUKOM, TaK M 4Yepe3 Iocpen-

HUKOB, KOTOPBIE COYYBCTBYIOT OOBHHSIEMOMY
(mpy3bs1) mu6O 1O HAKMY.

Takum o0Opa3om, CKIaIbIBAETCS CUTYaIlus,
IpU KOTOPOH NEUCTBUS cleaoBaTelsl, HalpaB-
JICHHBIC Ha YCTAaHOBIICHUE COOBITHS MPECTYILIC-
HUS U JIMIA, €r0 COBEPIUMBIIETO, HAaTAJIKHUBa-
I0TCS Ha Ipo(ecCuoHaNbHOE MMPOTUBOISHCTBIE
CO CTOpPOHBI 3amuTHUKA. [Io CyTH, 3alIUTHHK
MPETMATCTBYET JOCTIKCHUIO HAa3HAYEHUS YTro-
JIOBHOTO CyAOIPOU3BOACTBA, 3aKPEIJIEHHOTO B
m. 1 9.1 ct. 6 YIIK PO «3amuTta npaB u 3aK0H-
HBIX HHTEPECOB JIUIl U OPTaHU3AIUN, TOTEPIIECB-
LIUX OT MPECTYILICHUINY.

Tak xako# ke OTBET MBI TaJNM Ha ITOCTaB-
JICHHBII BONPOC — JOJKEH JIM 3alUTHUK COAEH-
CTBOBATh JOCTH)KECHUIO HA3HAYEHUS YTOJIOBHOTO
CyJONPOU3BOJICTBA I €r0 O0S3aHHOCTH IIpe-
MATCTBOBATH PACCICOBAHUIO IPECTYTUICHUS?

Maiioposa JI.B.,

KaHAMJAT IOPUIUYECKUX HaYK, JOLUEHT
IOpuanueckuit nactutryT Cubupckoro denepanbHoro ynusepceurera (r. Kpacnosipek)

OTrPAHUYEHHUE MPABA HA YBAXKEHUE YACTHOM KU3HHU
MPU MPOU3BOACTBE CJEJCTBEHHBIX JENCTBUM

Hannas myOonuKanus MOCBSIICHA TEME aHa-
nu3a coOI0ACHMS paBa Ha YBa)KEHUE YaCTHOM
’)KM3HH NPU NPOU3BOJCTBE CIEICTBEHHBIX JEH-
cTBUM. JlaHHBII BOIIPOC CIEAYET pACCMOTPETH B
YrOJIOBHO-IIPOLIECCYAJIbBHOM ~ acleKTe,  MOo-
CKOJIbKY BO3HUKAET HEOOXOJUMOCTh pa3rpaHu-
YCHUS TaKWX CJICICTBCHHBIX JIEHCTBUM, Kak
OCMOTpP MeCTa MPOHUCIIECTBUS, O0BICK M TaKUX
OTIEPATUBHO-PO3BICKHBIX MEPONPHUATHH, KakK
obcietoBaHre MOMENIEHNH, 3/TaHUI, COOpYyKe-
HUW, y4aCTKOB MECTHOCTH W TPaHCHOPTHBIX
CPEACTB.

OOBICK MOXET OBITh MPOU3BE/ICH TOJIBKO Ha
CTaJUN NPEABAPUTEIBHOIO pacclieJOBaHHS B
OTJIMYHE OT JPYTUX YTOJOBHO-NPOLECCYaTb-
HBIX JICHCTBHIA, HANIPABJICHHBIX HA COOUpaHHE
JI0OKa3aTeIbCTB, TaKUX Kak JOIMpPOC, OCMOTP,
OCBHUJETEIbCTBOBAHUE U Ap. B03MOXHOCTH
MPOU3BOJICTBA OOBICKA Ha CyNEOHBIX CTaIUSIX
3aKOHOM He TmpeaycMmoTpeHa. Henb3s mposo-
IUTH OOBICK U HAa CTAJNH BO30YKIESHUS yTOJIOB-
HOro nena. XOTs UHOTAA B HapylLIEHHE 3aKOHA
9T0 (QaKTUYECKH BCE K€ TMPOUCXOAUT, HO
ohopMIISIETCS HHAYE.

HexoTtopele acnekTsl B IPOU3BOACTBE Ta-
KHUX CJEICTBEHHBIX JAEHUCTBHH, KaK «OCMOTP
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MecCTa IMPOUCLIECTBUSN» U «OOBICK», a TaKxKe
ONEPAaTUBHO-PO3BICKHBIX MEPONPUATHH «00-
CIIEIOBAHUE IIOMEIIECHUM, 31aHUMi, COOpYyXke-
HUH, YYacCTKOB MECTHOCTH U TPAaHCIOPTHBIX
CPEICTB» BBI3BIBAIOT BOMPOCHL. CIOXKHOCTH B
pasrpaHMYeHUN Ha TMPAKTHUKE IMOPOXKAaeT He-
ONPENeNeHHOCTh MpH IPOU3BOJCTBE CIE-
CTBEHHOTO ACHCTBUS I ONEPATUBHO-PO3BICK-
HOTO MEPOIPHUATHS.

HecoorBercTBre ¢opMaibHO NPOBOIHU-
MOTO CJIEACTBEHHOI'O AEWCTBUS (PAaKTHUECKUM
00CTOSATENBCTBAM COIIPOBOXKAACTCS HAPYLICHU-
SAMH TPOLECCYalbHBIX TapaHTHH, NpeaocTaB-
JICHHBIX 3aKOHOM TEM JIMLaM, YbH IIPaBa U CBO-
0onpl OyAyT OTpaHUYEHBI B PE3yIbTaTe MPOU3-
BOJCTBA B OTHOILIEHWW HUX CJIEJICTBEHHBIX ACH-
cTBUH. B 3THUX cayyasx BO3HHKAET PHUCK
HACTYIJICHUS IIOCJIEJCTBUN B BHUJE NPU3HAHUSA
TaKUX ACHCTBUII HE3aKOHHBIMU, a COOPaHHBIX
JIOKA3aTeJIbCTB HEJOMYCTUMBIMU.

B pesynbrare aHanusa poccuiickoil u 3apy-
0exxHOM cyneOHOM MPaKTUKU MOXHO cPopMmy-
JUpPOBaTh KPUTEPUM pa3rpaHUUYEHHUs TaKuX
CIEACTBEHHBIX ACHCTBHM, KaK OCMOTp MecTa
IPOUCHIECTBUS, OOBICK M TaKMX OINEpPaTHUBHO-
PO3BICKHBIX MEpPONPHUATUH, Kak oOciieJoBaHUE
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MOMEIEHUM, 3/TaHUM, COOPYKEHUM, yUaCTKOB
MECTHOCTH M TPAHCIIOPTHBIX CPEJCTB.

Ecnu B HEKOTOPBIX CIydassX MOXKHO BCTpe-
THTh MHEHHE O HEOTPaBAaHHO BBICOKOM 3Haue-
HUH QOPMaILHON CTOPOHBI 10CYACOHOT0 COOH-
paHusl JTOKa3aTEIbCTB, TO NPHUMEHUTEIHHO K
paccMaTpuBaeMOMY CPaBHEHUIO MMEET 3Hade-
HHE JeTajbHas pErIaMeHTAIlus TaKuX CIell-
CTBEHHBIX JICHCTBUI, KAK OCMOTp MECTa IIPOUC-
IIECTBHS, OOBICK U TAKUX OTIEPATUBHO-PO3BICK-
HBIX MEPOINPHUATHH, KaK 00CJIeIOBaHHE MOME-
LIEHUH, 3JaHUI, COOPYKEHUHN, YIaCTKOB MECT-
HOCTHU U TPAHCIIOPTHBIX CPEACTB.

AHalM3upyeMbie CIICACTBEHHBIC NEHCTBUS
U ONCPATUBHO-PO3BICKHBIE  MEPONPUITHS
MOXHO Pa3rpaHUYHTh IO CIEIYIONUM acIeK-
TaM UX MPOBEICHHUS:

1) onpenensiemas ueiab U GaKTHUECKHUE T10-
WCKOBBIE JICHCTBUS,

2) npaBoOBhIe U (PAKTUIECKNE OCHOBAHWS;

3) perynupoBaHue TIOJTHOMOYHH  JTOTXK-
HOCTHBIX JIUII TIPX TMPOU3BOJICTBE OCMOTpa Me-
CTa TMPOUCIIECTBUSA, OOBICKA M TaKHWX OIlepa-
THBHO-PO3BICKHBIX MEPONPHATUH, Kak olcie-
JIOBaHUE TOMEIIEHUM, 3JaHHUl, COOPYKEHUM,
Y4aCTKOB ~ MECTHOCTH ¥  TPaHCIOPTHBIX
CPEACTB;

4) MTOKyMEHTUPOBaHUE Mpollecca U pe3yib-
TaTOB YKa3aHHBIX CJIEICTBEHHBIX AEHCTBHI NITH
OTIEPATUBHO-PO3BICKHBIX MEPOTIPUATHMN.

[IpaBoBasi permameHTausl CIEACTBEHHOTO
JIEUCTBUS MHOTAA TMOPOXKIAET HESICHOCTD.
Hampumep, npexHee 3aKOHOIATETHCTBO OTHO-
CHJIO K CJICICTBEHHBIM JICHCTBUSIM KaK ITO3HABa-
TeNbHBIE  JCUCTBUA  (AOMPOCHI, OOBICKH,
ocMoTphI — ¢T. 70 YIIK PCOCP 1960 1.), Tak u
pacmopsauTenbHble AeHCTBHS  (3aKIIOYeHUE
noj ctpaxy — . 4 ct. 29 3akona o IIpokypa-
type CCCP).

HeomnpenenerHocTs B onpeneNeHnH ITOTO
MOHATHS COXpaHseTcs u B nelicTByromem YIIK
P®, nockonbky B HEM OTCYTCTBYET HOPMATHUB-
HOE oTpenesieHne dToro nHeTutyTa (1. 32 cr. 5
VIIK P® roBoput 0 cieICTBEHHBIX ACHCTBUIX
KaK YacTH MPOIECCYabHBIX JICHCTBUI, HE pac-
KpBIBas CyITHOCTH MEPBHIX). Bmecte ¢ Tem 1. 19
ct. 5 YIIK P® xapakrtepusyer 1ieJib HEOTJIOXK-
HBIX CIICJICTBCHHBIX JCHCTBUI Kak OOHapykKe-
HUEe W (UKCAIUIO CIEJA0B NPECTYIUICHHUS, a
TaKXe€ JIOKa3aTeIbCTB, TO €CTh MOAYCPKHUBACT
UX MO3HABATEIbHYIO HAIPABICHHOCTh. DTH 00-
CTOSITENILCTBA TMOCITYKHJIN TPUYHHOW pa3ind-
HOM TPaKTOBKM CYUIHOCTH CJIE€JICTBEHHBIX JI€Hi-
CTBUM B HAyYHBIX UCCJCIOBAHUSX.
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Onnaxo OOJIBIIMHCTBO YUESHBIX MPUACPKH-
BaIOTCSI y3KOU TPAKTOBKH MOHSTHS, CUUTAS, YTO
CJICICTBCHHBIE JNEUCTBUS — JTO JIUIIb T€ TPO-
LeccyalbHble ACHCTBUS, KOTOPHIE MMEIOT MO-
3HABATEJIbHYIO HANpPaBICHHOCTh — IOJIyYCHHE
JIoKazatenbcTB. HO M mpu y3KoW TpakTOBKe
CJIEICTBEHHOI'O JCUCTBUs HaONI0AaeTcs ympo-
LICHHBIH HOIX0] K ONPEIEICHHIO €TO 1IEJIH.

Ecnu nenb oObICKa MOXET OBITH OTmpeje-
JieHa 3aKOHO/IaTeNbHO, TO 00C/IeJOBaHUE TOMe-
LICHUH, 3JaHUI, COOPYXKEHUM, YUaCTKOB MECT-
HOCTH M TPAaHCIIOPTHBIX CPEJCTB HaUMEHee I0-
JIpOOHO HOPMATHUBHO YPETYJIUPOBAHO JCHCTBY-
IOLIUM 3aKoHoJaTenbcTBOM. Ilo cymiecTBy, 1e-
JBI0 JTH000r0 00CcIeoBaHMs SIBISIETCS TOTyYe-
HUe 000N omepaTuBHOW wuHpopmanuu. OO6-
CJeI0BaHHE HOCHUT CKOPEE MOATOTOBUTEIbHBIMH,
pasBenbIBAaTENbHBIN XapaKTep U HE JOJIKHO Cy-
[IECTBEHHO OIPaHUYMBATH MPaBa U CBOOObI 3a-
TparuBaeMbIX JIALI.

IIpp 5TOM MUHUMAaNbHas HOPMaTHUBHAs
MpaBoBasi perjIaMeHTalHs HU B KOEM ClIydae He
CBHJIETENBCTBYET O HEOTPAHUUEHHOCTH MOJHO-
MOYMH JOJKHOCTHOTO JIHIA, IPOBOASILEr0 00-
cJel0BaHue.

Takum oOpa3om, OOBICK UMeeT HaumboJee
4eTKO O00O3HAYCHHYIO B 3aKOHE LEJIb W MpH
3TOM JUIsl €€ IOCTID)KEHHs ClefoBaTeib o0Jja-
JaeT WIMPOYAWIINMHU MOJIHOMOYHUSMU. DTO SIB-
JSIeTCSl IPUYMHON MPEANOYTeHHs 00bICKa Y-
I'UM CJIE€ICTBEHHBIM JEHCTBUSAM M ONEPaTUBHO-
pO3BICKHBIM MeponpuarusaMm. Kak cBuaperens-
CTBYIOT MaTepuaibl cyJeOHON NPaKTUKH, KOT1a
MOJIyYUTh JOCTATOYHBIC OCHOBAHUS AJIS [IPOU3-
BOJICTBAa OOBICKA 3aTPYIHUTENIBHO, [I0J €TI0 BU-
JOM TIPOBOJSAT OCMOTP MECTa IPOUCIIECTBHS
Wi obcienoBaHue.

Cyznsl paccMaTpUBaIOT Cllydau I1OAMEHbI
00BICKa OCMOTPOM MECTa HPOUCHICCTBHS HWIH
oOcnenoBaHMeM Kak HapylIeHHE IIpaBa Ha
HEMPUKOCHOBCHHOCTh JKHMJIMIIA WM, HaIlpH-
Mep, npodeccCHOHANBHON TalHbI (B clydasx ¢
oducamMu aiBOKaToOB).

Hcxons U3 3TOro MOXKHO CAENaTh BBIBOJ,
YTO HAJIMYUE aKTUBHBIX IIOUCKOBBIX AEHCTBUII,
B TOM YHCJI€ OTKPBIBaHHE SIIMKOB, IIKa(doB,
BCKPBITHE MOMEIICHUH JOJKHOCTHBIM JHUIIOM,
€CJIM OHM HE COBEpIIEHbI JOOPOBOIBHO, MOXKET
OBITH XapaKTepHO TOJBKO AJs oObicka. B ciy-
yasx, KOrJa 3TH JeHCTBUSA HMETH MECTO B paM-
Kax 0CMOTpa MecTa MPOUCHIECTBUS WU obcIe-
JIOBaHUS, OTO MOXKET CBUJETEIILCTBOBATh O He-
IpaBOMEPHOH MOAMEHE UMH OOBICKA.
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CrenoBaTenbHO, TPeOOBAHHS 110 COOIOIC-
HUIO ¥ 00€CTIeYEeHHIO MPOIECCyalbHBIX TapaH-
THHA B KaXJOM ClIydae OTpaHHYCHHS IpaBa Ha
HEMPUKOCHOBEHHOCTh M YBaXXEHHE YaCTHOM
JKW3HU, BKIIOYAs MPaBO Ha KUJIHUIIE, JOJKHBI
OBITH IPEIBIABICHBI OJUHAKOBO BBICOKHE.

OcHOBaHMS TPOU3BOJACTBA TaKUX CIe-
CTBEHHBIX JEUCTBUM, KAK OCMOTpP MeCTa MpOouc-
IIECTBUsI, OOBICK U OCHOBAHHS TaKUX oOIlepa-
TUBHO-PO3BICKHBIX MEPONPHUITHH, Kak o0cie-
JIOBaHUSl NOMEIIEHUH, 3JaHUN, COOPYKEHHI,
Y4aCTKOB MECTHOCTH U TPAHCIOPTHBIX CPEACTB
OJTHOBPEMEHHO pa3TPaHUYUBAIOT CJEICTBEH-
HBIE IEVCTBUSA OT ONEPATUBHO-PO3BICKHBIX Me-
POIPHUATUH U B TO K€ BPEMs CO3JAIOT MOYBY
JII. BO3MOKHOU ITOJAMEHBI OJTHOTO JIPYTHM.

[IpaBoBrle U (akTHUECKHE OCHOBaHUS
HEOOXO0JUMO PAcCMOTPETh B JIBYX acIEKTax:
o0lee OCHOBaHUE U PElICHUE CyAa JJIsl TPOU3-
BOJICTBA CIEICTBEHHBIX [EWCTBUH M oOTlepa-
TUBHO-PO3BICKHBIX MEPONPHUITHH, OTPaHUIHBA-
IONUX KOHCTUTYIIMOHHBIC TpaBa Tpa)<iaH, B
JNIaHHOM Clly4ae — TPaBO Ha HETPHUKOCHOBEH-
HOCTB YaCTHOH KU3HH.

[IpaBOBBIM OCHOBaHUEM IPOU3BOJICTBA
0o0bICka OyJIeT IMOCTAHOBJICHHE CJICJI0BATEIs,
BBIHECEHHOE B pPaAMKax BO30YyKJI€HHOTO yTOJIOB-
HOTO nenia. [{is ocMoTpa MecTa MpOUCIISCTBHS
MOCTAHOBJIEHUE He TpeOyeTcs, Kpome TOoro,
OCMOTP BO3MOKEH U J0 BO30YKIEHUS yTOJIOB-
HOTO JeJa.

OrnepaTUBHO-PO3bICKHAS JIEATCIIBHOCTh B
OTJINYHE OT YTOJOBHO-TIPOIECCYaTbHON es-
TEBHOCTH CJIeI0OBaTeNs] MPOBOAUTCSA B YyCIIO-
BHSX 0OJiee CyIIeCTBEHHOro Acdunuta uadop-
MaIlMH U IOTOMY B YCJIOBHSIX 3HAUMTEIBHON HE-
OTIPENEeNIEHHOCTH, HETIOJHOTHI, HEJIOCTOBEPHO-
CTU CBEJICHUI O MPECTYIUICHUU U IPECTYITHUKE.
be3 ¢dakTuueckux OCHOBaHMI OTEPATHUBHO-PO-
3BICKHBIE MEPOTIPHUATHS IPOBOIUTHCS HE MOTYT,
MOCKOJBKY HWHOE O3Hadayso OBl pa3pemieHune
MPOBOJIMUTHh OINEPATUBHO-PO3BICKHYIO JICATEIb-
HOCTH ITPOM3BOJIBHO.

OOGcnemoBanre MPOBOIUTCS HA OCHOBAHHUH
W3JaHHOTO B HAJJISKAIIEM TOPSJKE PEIICHHS
JIOJDKHOCTHOTO JIMIIA KaK B paMKax paccieoBa-
HUsSl YTOJIOBHOTO JIeJIa MM IIPOBEPKH cooOIie-
HUS O MPECTYIJICHWH, TaK U BHE PaMOK TaKOM
npoBepku. Takum oOpa3oM, UMEHHO 00CIeNo-
BaHHE MOXKET MPOBOAMTHCS (DAKTUUECKH He3a-
BHCHUMO OT HaJIM4YUs BO30YKICHHOTO YTOJIOB-
HoTO Jena. UTo kacaeTcs CyneOHOTo pelieHus,
OHO TpeOyeTcs B JIFDOOM ciydae MpHu orpaHude-
HAM TMpaBa Ha YyBaKCHHWE YACTHOW IKU3HHU
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yYKa3aHHBIMU CJIEACTBEHHBIMH ICHCTBUSAMHU H
OIIEPATUBHO-PO3BICKHBIMU MEPONPUATHSIMU.

OngHUM U3 KpUTEpUEB pa3TpaHUYEHHUS AB-
JSIETCS IETANbHOE OTpaXKeHUE (PaKTHIECKHX OC-
HOBaHMI NpPOMU3BOACTBA. Ecin B OTHOIIEHHH
JWIa HE OCYIIECTBJISAETCS YTOJIOBHOE Ipeciie-
JIOBaHHWE WM HE MPOBOIUTCS IPOBEPKA CO0O0-
LICHHSI O MPECTYIUIEHUH, TO 00OCHOBAaHUE MPO-
M3BOJCTBA Ha MPEANOJIOXKEHUsAX, 0e3yCcI0BHO,
HE ABJISIETCS JOCTATOYHBIM.

He coBcem yperynupoBaHHBIM SIBISI€TCS
BOIIPOC O HEOOXOAMMOCTH OTpPaXKEHHUs AOITY-
CTUMBIX TIpH MPOU3BOJACTBE OCMOTpa MecTa
MPOUCIIECTBUA OOBICKA WJIM OINEepaTUBHO-PO-
3BICKHBIX MEPOIpUATHil (00cienoBaHne MoMe-
LIEHUM, 3JaHUI, COOPYKEHUM, Y4aCTKOB MECT-
HOCTH M TPaHCHOPTHBIX CPEJCTB) MOJTHOMOUMI
JOJDKHOCTHBIX Jull. Hanpumep, BHUMaHUS Tpe-
OYyIOT Takue MOJHOMOYMS, KaK 3alpeT NPUCyT-
CTBYIOIIMM JIMIIaM Ha COBEpIIEHHE OINpeeeH-
HBIX JIEMCTBUI BO BpeMs MPOBEACHUA CIEI-
CTBEHHBIX ACHCTBUUA WIH ONEPAaTUBHO-PO3BICK-
HBIX MepomnpusiTuii (oOciemoBaHue MOMeNIe-
HHUM, 31aHUN, COOPYKEHUM, yHaCTKOB MECTHO-
CTH U TPAHCIIOPTHBIX cpeAcTB). Perynuposanue
HE0OXO0IMMO IJ11 BO3MOKHOCTH U3bsATUS 00HA-
PYXEHHBIX MPEAMETOB, NOKYMEHTOB M Ip., a
TaK)K€ 9acTO BO3HHUKarOIas mpodiema I0ImycKa
aJIBOKATa JIMIA, B OTHOLIEHUH KOTOPOT'0 IPOBO-
JIUTCSI CJENCTBEHHOE JEHCTBHE WJIM OIlepa-
THBHO-PO3BICKHOE MepompusaTue (obcnenona-
HUE NOMELIECHUH, 31aHUN, COOPYKEHUH, ydacT-
KOB MECTHOCTH M TPAHCIOPTHBIX CPEJCTB).

OmnpeneneHHas HENOCIEJOBATEIbLHOCTh B
HOpMax 3aKOHOJATENbCTBAa OO0YCIOBHJIA BO3-
HUKHOBEHHE KOJUIN3UH, BHIPA)KEHHOH B OTCYT-
CTBUM CHUCTEMHOTO €JUHCTBA MEXIY IOJIOXKE-
Husimu YIIK PO u 3akoHOM 00 OmepaTHBHO-pPO-
3BICKHOM JEATEIBbHOCTH.

C oOmHOHW CTOpPOHBI, 3aKOHOAATENIHCTBO
npenycMaTpHUBAeT MPaBO ONEPaTUBHBIX PadoT-
HUKOB Ha (PUKCAIIHIO U TIepe/iady B pacropsixke-
HU€ JO3HaBaTelNs, CIEeI0BATENs WK Cya MaTe-
pHANOB, PUKCUPYIOIUX X0/ U pe3yIbTaThl Ole-
PaTUBHO-PO3BICKHBIX MepomnpusaTuii. C apyroit
CTOPOHBI, BO3HUKAIOT MPOOJEMBI C Jeranusa-
el 3THX MaTepHanoB B pamkax cT. 89 VIIK
P® o npuunHe HECOOTBETCTBUA TPEOOBAHUIM
YTOJIOBHO-TIPOLIECCYaIbHON (OpPMBI BBUILY H3-
HavyaJlbHOH nuddepeHIrany MpaBoOBbIX PEXKU-
MOB OIIEPAaTUBHO-PO3BICKHOW U yrOJIOBHO-TIPO-
LIECCYAIbHOW I€ATEIbHOCTH.

HannonaibpHOE 3aKOHOATENBCTBO JOJDKHO
npenycMaTpuBath  3()(QEKTUBHBIE  CIOCOOBI
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3aIIUTEl OT HEMPaBOMEPHON IMOIMEHBI «OC-
MOTpa MeCTa MPOUCHISCTBHI» HIN «OOBICKa»
TaKUMHU OTEPATUBHO-PO3BICKHBIMU MEPOIpHUs-
TUSIMH, KaK «0o0clieoBaHue ITOMEIIEHUH, 3/1a-

HUH, COOpPYXXEHUM, yYaCTKOB MECTHOCTH H
TPAHCIOPTHBIX CPEICTBY», MOCKOJBKY 3TO Hapy-
1IaeT 3aKOHHBIE MpaBa rpaxKJaH, B YaCTHOCTH,
MpaBO HAa YBaXK€HUE YaCTHOU KU3HU.

Ilonoea U.11.,

KaHAUJAT IOPUANYECKUX HAYK, TOLEHT
Bocrouno-Cubupckuit nacrutytr MBJ] Pocenu (1. UpkyTck)

AKTYAJIbHBIE IPOBJEMBI
COBPEMEHHOY OTEYECTBEHHOM YT0JIOBHO-IIPOLIECCYAJILHOW MOJIUTUKH

YronoBHas MOJUTHKA KaK O0MIasi cucTeMa
BKJIIOYaeT B ce0sl Takue OTHOCHUTEIBHO CaMo-
CTOSITEIBHBIE €€ BUJIBI, KAK YTOJIOBHO-IIPABOBas
MOJUTUKA, YTOJOBHO-TIPOIECCyanbHasl IOJIU-
THKA, KPUMHUHOJOTHYECKas TMOJUTUKA, YTIO-
JIOBHO-UCIIOJIHUTENbHAS NOJHTHKA. Kaxnoe
InpecTyIsIeHHe OpocaeT BBI30B TOCYAapCTBY,
MOCKOJIBKY HapymaeT OObIYHBIA MOPSA0K, IPHU-
3BaHHBIN o0ecreYnBaTh MHp, MIOKOH 1 Oe3omac-
HOCTB TpakJaH, OOIIECTBA M CaMOTO rocyap-
cTBa. Pazpemienne yroioBHO-IIpaBoOBOIO cropa
C HaMMEHBIIMMHU MaTepUaJbHBIMH M BpEMEH-
HBIMH 3aTpaTamMu ¢ oOecrniedeHueM d(PQEeKTHB-
HBIX MEXaHM3MOB BOCCTAHOBJICHMS HapyLIEH-
HBIX MMPaBOOTHOIICHUN WU/UIIM UX KOMIICHCAIINH
BBICTYIAET LIEJIEBBIM OPUEHTHPOM Kak JAJis 3a-
KOHOJATeNel, TaK U JUIsl IPaBOIPUMEHUTENEH,
JUTs1 3aIUTHI IIpaB, CBOOO M 3aKOHHBIX MHTEpE-
COB KaK TrocyJilapcTBa U oOIIecTBa B I[EJIOM, TaK
U OTAENbHBIX TPaXK/IaH.

Mexay TeM O4EBUIHO, YTO U3MEHEHHE CO-
HHAATBHO-9)KOHOMUYECKONW U MOJIUTHYECKON CH-
Tyauud, kak B Poccuu, Tak u 3a ee npejenamu
BBUIBISIIOT MOTPEOHOCTh PEBHU3MHM OTHCJIBHBIX
JNEKJIApAaTUBHBIX MOJIOKEHUN YTOJIOBHO-NPO-
[ECCyalIbHOTO 3aKOHa, a, MOXKET OBITh, M pa3pa-
00TKy HOBOTO KOAM(pUIMpOBaHHOTO akTa. He
CEKpeT, YTO XAO0THYHOE HMIIJIEMEHTHPOBAHHE
OTJEIbHBIX HOBEJI B YTrOJOBHO-IIPOLIECCYallb-
HBIM 3aKOH C YUETOM MOJIOKEHUN MEKTYHAPOI-
HOTO TMpaBa B IPOTHBOBEC HAIMOHAJIBHOMY
MEHTAJIUTETY BBI3BAJIO IPOTUBOPEUUBYIO CIIE[-
CTBEHHO-CYZcOHYIO TPAKTHUKY .

B cBeTe cOBpeMEHHOM cuTyaluH, Iepe-
CMOTpa MOAX0Ja K 3HAUEHHUIO MEKTYHAPOIHOTO
MpaBa U €ro BIUSHUA Ha OTEYECTBEHHOE 3aKO-
HOJATEeNbCTBO M MPaKTUKY Haspena moTpeo-
HOCTb B HOBOW KOHIIENIINH YIOJOBHOTO CYyHIO-
MPOMU3BOJICTBA, COOTBETCTBYIOUIEH OKHMJIaHUIM
oOmiecTBa W rocyAapcTBa, B MEPBYIO OoYepelb,
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HaIrpaBlIeHHYIO0 HE HAa HEOTBPATHMOCTb HaKa3a-
HUs, a Ha 00sI3aTENLHOCTh PEakKIuu Trocyaap-
CTBa Ha MPECTYILICHUE U KOMIICHCATOPHBIE Me-
XaHU3MBI, C OTHOW CTOPOHBI, 3aIIUTHI MPaB U
3aKOHHBIX HHTEPECOB JIHII, BOBJIIEYEHHBIX B yTO-
JIOBHBIM Mpolecc, ¢ Apyrod, — BO3MeEIICHUE
ymiep0a, BOCCTAaHOBJIEHHWE IPABOOTHOIIEHUH,
HApYIICHHBIX YTOJOBHO-TIPABOBBIM KOH(IIUK-
ToM. CnegoBaTenbHO, BBIPA0OTKA HOBBIX KOH-
HENTyadbHBIX TOJXOJ0B M pa3paboTKa Ha WX
OCHOBE CHCTEMHBIX pPEIIEHUH, Ha3peBIIUX B
YrOJIOBHOM CYAOMPOU3BOJICTBE BOIPOCOB, aK-
TyaJu3HpyeT BEKTOP Ha (OPMHUPOBAHHE CTPOK-
HOHM YTOJIOBHO-IIPOIIECCYaIbHOM MOJUTHKHU U €€
peanuzaliuu.

Kakme e OCHOBHBIE MpOOJIEMBI OTeue-
CTBEHHOM yIrOJIOBHO-IPOLIECCYaJbHOU MOIHU-
THKH TIPOCIICKUBAIOTCS B HACTOSIIEE BPEMS?

Bo-nepBbIX, XapakTepHOW 4epTO yroyjoB-
HOM MOJIUTHKHU B I[EJIOM M YTOJIOBHO-TIPOIECCY-
aTbHON B YAaCTHOCTH BBICTYNAeT HECTAOWIIb-
HOCTh 3aKOHOJATEIbCTBA. bojplioe Komauye-
CTBO U3MEHEHMH B YTrOJIOBHO-NPOILIECCYATbHBIN
3aKOH HE TOJBKO JAlOT IMOYBY [JIsI HAyYHBIX
JTHUCKYCCH, HO U MOPOIl «CTaBSAT B TYIMHK) Ipa-
BonpuMeHHTens. [Ipobenbl B TIpaBOBOM pery-
JIMPOBAHUU, ITOCTOSIHHAA HOTpe6HOCTL IIOHUCKa
COOTBETCTBYIOLIEH HOPMBI, €€ TOJKOBAHUE,
00JIBITIOE KOJMYECTBO OIEHOYHBIX KaTErOopHit
Bce OoJblliee 3HAUCHUE MPUIAIOT YCMOTPECHHUIO
MPABOMIPUMEHHUTEIIS, YTO CONPSIKEHO C HE00X0-
JTUMOCTBIO MOTUBUPOBATH MPUHATHIC PEIICHUSA.
BmMmecTe ¢ TemM Henbp3s He Ipu3HaTh, 4YTO CaMa
BO3MOXHOCTh JAEHCTBOBAaTbH IO YCMOTPEHHUIO
MHOTHUMHU HCCIEIOBATEISIMH, /1 ¥ TPaKIaHAMH,
BOCIIPUHUMAETCS KaK KOPPYIIIUOTCHHBIN (hak-
top. K ToMy ke ocTaercst «cinabbiM 3BEHOMY» U
KOpPENHPYIomas yCMOTPEHHIO TIPaBOTIPUMEHH-
Tens 00s13aHHOCTh MOTUBUPOBATH COOTBETCTBY-
foniee pemenue. Bee 3To mopoxaaer cyneOHo-



