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OB 3®®EKTUBHOCTH HOPM, PETJIAMEHTHUPYIOIIIUX MPABOBOE IMOJIOKEHUE OA03PEBAEMOTO

Hctopus pa3BUTHS OTEYECTBEHHOI'O YIoO-
JIOBHO-IIPOLIECCYAJIBHOTO 3aKOHOAATENbCTBA B
YacTH IPaBOBOM perylaMeHTalluu cTaTyca IoJ10-
3peBaeMoro MOATBEPKAAeT 00BEKTUBHOCTD CY-
[ICCTBOBAHMS KaK CaMOCTOSITENILHOTO M HEOO-
XOJIMMOTO y4acTHHUKa. Ero HopMaTuBHOE pery-
JUPOBaHKE MPOIIIIO CIOXKHBIA MYTh OT HOJIHOTO
oTpunanusa o 3akpereHus B YIIK P®. He-
CMOTpS Ha 3TO HHCTHTYT IOJ03PEBAEMOT0
MMeEEeT psII CYIIeCTBEeHHBIX mpobenoB. He pac-
KpBIBaeTCs MOHATHE MOA03PEBAEMOr0 U MOPS-
JIOK TIpeKpalleHusi ctaTyca Mpu HeIOKa3aHHO-
CTH OCHOBAHWH JJIsl IPEIbSIBICHUSI OOBUHCHUS;
HET eAMHO00pa3ns B YaCTH BPEMEHHBIX IPAHMII
HAXO0XACHHSI B 3TOM CTaTyCe; HE PETyJIUPYETC
MOPSAJIOK BOBJICYCHUSI B YTOJOBHBIH Ipoliecc
JULa, BEPOSATHO COBEPIIMBLIETO MPECTYIIICHHUE
OpU OTCYTCTBMHM OCHOBAaHMU AJII MPUMEHEHHUS
OPUHYXICHHUS B BHUJIC 3aJiepKaHUS U Mep Tpe-
CeYCHHMsI, HapUMep, MO MPECTYIUICHUSIM C He-
OCTOpPOXHOU (pOpMOI BUHBI, HET YKa3aHHUH OT-
HOCHUTEJBHO TOJYUYEHHs cTaTyca IoJ03peBae-
MOTO TYyTEM IMPOU3BOJACTBA TaKUX CJEIACTBEH-
HBIX IeHCTBUI KaK OCBUACTEIBCTBOBAHNUE, OIO-
3HaHue u ap. He cTaBs 3agady mojiHO U BcecTo-
pOHHE HccleqoBaTh BCE UMEIOIIHMEcs Mpo-
0JIeMbl, OCTAHOBUMCS JIMIIb HA OTJEIbHBIX.

Taxk, ct. 46 YIIK P® nono3peBaeMbIM Ipu-
3HaeT JULO0: 1) B OTHOIIEHHH KOTOPOTO BO3-
OyKJIEHO YrOJIOBHOE JIeJIO; 2) KOTOpOe 3ajep-
J)KaHO B COOTBETCTBHM cO cmambamu 91 u 92
VIIK P®; 3) x koTOpoMy IpuMeHEeHa Mepa Ipe-
CeYeHHS 0 MpeabsBICHUs OOBUHEHHUS B COOT-
BeTcTBUHU co cmamveil 100 YIIK PD; 4) xorto-
pO€ YBEIOMIJIEHO O IIOJ03PEHUH B COBEPLICHUH
OPECTYIUICHHSI B TMOPSAAKE, YCTaHOBICHHOM
cmamveu 223.1 YIIK P®. Takum o0paszom,
IpOLEecCyalbHBIMU aKTaMH, IPUIAIOLIIMH CTa-
TYC, COOTBETCTBEHHO SBISIOTCS: MOCTAHOBIIE-
HUE O BO30Y>KICHUH YrOJOBHOIO Jejia; MPOTO-
KOJ 3aJiep’KaHus, COCTABJIEHHBI B IOpsAIKE
ct. 92 VIIK P®; nocranoBieHue 06 n3dbpanuu
Mephl NpPECEeUeHHUs; yBEIOMIIEHHUE O IMOJ03pe-
HUU B COBEPIIECHUHU NPECTYIUICHUS IIPU MPOU3-
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BOJACTBE JI0O3HAHUs. [lepedynCIICHHbIE JIOKY-
MEHTBHI SBIISFOTCS IEPBBIMH, B KOTOPHIX (popmy-
JUPYETCS TPEANOI0XKHUTEIbHBIA BBIBOJ O CO-
BEPIICHUH MPECTYIIICHUSI KOHKPETHBIM JTUIIOM,
CBHJICTENBCTBYIOT O Hadalleé yTrOJIOBHOTO TMpe-
CIIeZI0OBaHUS B OTHOIIEHUY KOHKPETHOTO JTUIA U
00ycClIaBIMBalOT BO3HMKHOBEHHE IIpaB, B TOM
YUCJIe Ha 3al[UTy. 3aKpeNuB OCHOBAHUS MOJIY-
YEHUS TMPOIECCYaATbHOTO CTaTyca, 3aKOHOJa-
TeNlb HE pacKpbhIiBaeT ero moHsrtue. llpu sTom,
UCcX0s U3 0000INECHHS BhINICYKa3aHHBIX OCHO-
BaHUI, MOKHO TIPEATIONOKHTH, YTO TI0I03peBa-
MBI eCTh YYaCTHUK CTaJuu MpeaBapUTEIh-
HOT'O pacCJIeIOBaHMS, B OTHOIICHHH KOTOPOTO
HUMEETCS IOCTATOYHO (haKTUUSCKUX OCHOBAHHUH
CYUTATh €ro BO3MOXXHO COBEPIIMBIIMM IMpe-
CTYIUICHHWE, HO HET JOCTaTOYHBIX J0Ka3a-
TEJbCTB JJIS NPEAbsIBICHUS OOBUHEHUS, B TOM
YUCJIE TOCPEICTBOM COCTABICHUS OOBUHUTEIb-
HOT'0 akTa (ITOCTaHOBJICHHS ).

CrenyeT OTMETHTh, YTO I0JI03PEBacMBbIi
HE OTHOCUTCS K 00S3aTCNIbHBIM yYaCTHUKAM H
€ro TOSIBJICHHE HOCUT XapaKkTep BPEMCHHBIM.
Tak, B (opMe NpeaBapUTEIBLHOTO CISACTBHS
MOJ03PEBaCMOMY TNPH HAJUYUHU JTOCTATOUYHBIX
JI0OKA3aTeNbCTB MPEABSIBISICTCS OOBHHECHHE, a
P X OTCYTCTBUU — MPUHUMAETCS PEIICHUE O
MPEKpaIIEHUU YroJIOBHOTO Jena (mpecieaoBa-
HUSA), YTO HAXOIUT OTPAKEHHUE B HEOOXOTUMBIX
MpOIleCCyATbHBIX TOKyMEeHTax. B To Bpems Kak
MpU MPOU3BOJCTBE JO3HAHUS ITOT YYACTHUK
(GuUrypupyeT Ha IPOTSDKEHHH BCETrO Pacciielo-
BaHHS U U3MEHSICT CBOM CTaTyC Ha 3aBepllaro-
IIEM 3Tare MPU COCTABICHUU OOBUHHUTEIIBHOTO
akTa (MOCTaHOBJICHU).

HecMoTpss Ha TO, YTO 3aKOHOJATENb HE
JNa€T pa3bsCHEHUS] OTHOCHTEIHHO BPEMEHHBIX
TpaHUI] HAXOXKJEHUS JUIa B CTaTyCe MOJ03pe-
BaeMoro, 00 3TOM MOXHO CJeNIaTh BBIBOJ ITy-
TEM TOJKOBaHUS OTAENbHBIX HOpPM. CBsI3aHO
3TO ¢ MPUMEHEHHEM MEp MPUHYKJICHUSI B OTHO-
IICHUU MOJ03PEBAEMOTO0.

KpaTkoBpeMeHHOCTh HaxOXXICHUS IHIa B
paccMaTpuBaEMOM IPOIECCYaTbHOM CTaTyce



AKTYATIbHBIE MPOBEMbI BOPbEbI C MPECTYMHOCTBIO: BOMPOCH! TEOPVM M MPAKTUKA :
matepuanbl XXVI MexayHapogHON Hay4HO-NpakTuyeckor koHdepeHumn. Yactb 2. KpacHosipck: CubtO MB[, Poccun, 2023.

MOXXHO KOHCTAaTHPOBAaTh Ha OCHOBaHWHU H. |
cT. 100 VIIK P®, cormacHo kKoTOopod mHpH HU3-
OpaHuU MepBI IPEeceueHus: B OTHOLUIECHUH T10J0-
3peBaeMoOro eMy IOJDKHO OBITh TMpeabsSBICHO
oOBuHeHUE He mo3xHee 10 CyTOk ¢ MOMEHTa
NpUMEHEHHS] MEPHI MIPeceueHus, a eciau MoJo-
3peBaeMbIi ObUT 3aJiepiKaH, a 3aTeM 3aKII0YCH
MOJI CTPaXKy — B TOT K€ CPOK C MOMEHTA 3aJiep-
KAHUA.

AHaJIOTUYHBIC MTPEAITUCAHUS COJEPKATCS B
4. 2 cT. 224 VIIK P®: «Ecnu B OTHOIIEHUH T10-
n03peBaeMoro Oblia U30paHa Mepa MpeceYeHHs
B BHJE 3aKIIOYCHHS TMOJ CTPaxy, TO OOBHUHU-
TEJNBHBIH aKT cocTaBisieTcss He mo3aHee 10 cy-
TOK CO JHS 3aKJIFOUEHHUS MOJ03PEeBaEMOro MO/
cTpaxy». M3 »3TOro MOXHO cHenath BEIBOJ O
TOM, YTO JIUI[0 MOXET HaXOJIUThCS B MPOLIECCy-
ajgpHOM cTatyce He Ooznee 10 cyTtok. Ha Ham
B3I, CTPOTUMH BPEMEHHBIMH IMpeiesiamMH,
OTPAaHUYWBAIOIIUMH BO3MOXXHOCTh TpeObIBa-
HUS TUIA B aHAJIM3UPYEMOM CTaTyce, 3aKOHO-
JaTeab CTPEMUTCS MUCHHUILNIMHUPOBATH MPaBO-
npuMeHHTENs. MeXay TeM HeT HUKaKUX Mpe[-
MUCAHUH OTHOCHUTEIHHO TOTO, KaK MOCTYNaTh
MIpU HETpenbsABICHUN 00BUHEHUS B 10-cyTou-
HBIH CPOK TIPM U30paHUU MEphI IPECeUCHI s, He
CBSI3aHHOW C 3aKIIOYCHHEM IO CTPaxy,
HampuMep, MOAMHUCKH O HEBBIE3Nle U HaaJexa-
IeM MTOBE/ICHHH.

B pa3BuTHe H310KEHHOTO CyXAeHUs 00pa-
TuMca K .11 ct1. 5, ¢T. ¢T. 91, 92 1 94 VIIK PO,
B COOTBETCTBHH C KOTOPBIMH JIMIIO 110 TIOJI03pe-
HHIO B COBEPIICHUH MTPECTYTUICHIS MOXKET OBITh
3amepkaHo He Oonee yem Ha 48 yacoB 0e3 cy-
nebnoro pemenns. Yacts 2 cratbu 94 YIIK PO
npennuckiBaeT: «llo ucteuennn 48 4acoB ¢ MO-
MEHTa 3a/IepXKaHUs MOA03PEBAEMBIN TOIEKUT
O0CBOOOXKJEHHUIO, €CIIM B OTHOIIEHWU €ro He
ObuTa M30paHa Mepa MPeceueHUs B BUIE 3aKITIO-
YeHUA MO/ CTPaxXy MO0 CyJ HEe TMPOIIIII CPOK
3aaepkanus...». M3 aToro cinenyer, 4yTo 1o pe-
LICHUIO CyAa JUIO0 MOKET HaXOAWTHCS B CTa-
Tyce mogo3peBaeMoro emié 72 Jaca.

OnHako HET OrpaHWYEHUH MO0 BPEMEHU
HAXOXJEHHUS B CTaTyce MOA03PEeBAaEMOro ¢ MO-
MEeHTa BO30Y)K/JI€HHsS YTOJIOBHOTO Jella U C MO-
MEHTa HaIlpaBJICHHUS YBEIOMJICHHS O IOJ03pe-
HuH. Tak npu Bo30yKI€HUH YTOJIOBHOTO Jiejia B
OTHOIIEHNH KOHKPETHOTO JINIIA HET BPEMEHHBIX
OTPaHMYECHHU TIO0 WU3MEHEHHMIO WM IpeKparie-
HUIO JAHHOTO MPOLECCYAIBHOTO cTaTyca. Takum
00pa3oM, JIMIIO MOXKET HAXOAUTHCS B 3TOM CTa-
Tyce TPaKTUYECKW JIO 3aBEpIIAIONIero JTamna
paccliefioBaHusl, KOT/ia B OOJILIIMHCTBE CIy4acs
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MPUHUMAETCS PEIICHUE O PUBJICUCHUU B Kadue-
CTBE OOBHUHSIEMOI'O IIpu Ipou3BOACTBE IIpEaABa-
PUTECIIBHOTO CICACTBUA U (i)aKTI/I‘IeCKI/I 10 OKOH-
YaHUS — MPU TIPOU3BOJICTBE JO3HAHUS.

Hcxons 3 OCHOBHBIX MOJIOKEHUN TEOpUU
YTOJIOBHOTO TpOIECcCa HEONpeAeIeHHO -
TENbHBIN MEepUoJ HAXOXJSHUS B Ka4eCTBE II0-
JI03pEBAEMOTO SABISAETCS CYyIIECTBEHHBIM YII[EM-
JICHUEM €TO IIpaB U 3aKOHHBIX MHTCPECCOB, I10-
CKOJIbKY JIUIIO HE MOXET OECKOHEYHO J0JIT'O
OBITH B HEBEJICHHH OTHOCUTEIHHO CBOETO Jajhb-
Helurero craryca. Kpome aToro, Belpaxkaercs B
HapyLICHWHU IPUHIHIIOB, OXPaHAIOMINX [IpaBa U
CBOOO/BI JIUII, BOBJICYCHHBIX B YTOJIOBHO-TIPO-
neccyanbHble OTHOIIeHUs. Ho 4To0BI peannzo-
BaTh MOJI0O3PEBAEMOMY CBOM IpaBa X HEOOXO-
JIMMO 3HaTh, M, OYEBUIHO, YTO O3HAKOMJIEHHUE C
MpaBaMy JOJKHO TIPOU30UTH A0 IOTIPOCca JINIIA
B KauecTBE MO0JI03PEBAEMOT0. DTO MO3BOJIUT B
clly4ae HeOoOXOAMMOCTH OOPaTUTHCS 3a KBallu-
(UIIMPOBAHHON IOPUANYECKON TOMOIIBIO JTHOO
chopMHpOBaTH JIMHUIO 3aI[UTBI  CaAMOCTOSI-
TCJIBbHO, YTO HECCOMHCHHO MOBBICUT «IIOJIC3HYIO»
MPOIIECCYANTbHYI0 aKTUBHOCTH TI0JI03PEBAEMOTO,
HalpuMep, TPEJOTBPATHT HEOOOCHOBAHHOE
MpUBJICYCHUE B KauecTBe 00BHHsAEMOro0. Baxknoe
3HaYeHHE UMEET U peann3anys IpaBa Ha 3aIluTy
MyTeM Jadd TOKa3aHWH MOJ03peBaeMbIM, OJI-
HAKO OTCYTCTBHE MPABOBOTO NPEANMHUCAHUS OT-
HOCHTEJIBHO BPEMEHH, B TEUEHUE KOTOPOTO 01~
eH OBITh IPOU3BEAEH JOTPOC, TO3BOJISIET Opra-
HaM MIpeABapPUTEITHHOTO paccienoBaHuA
CKOJIBKO YTOJTHO JIOJITO HE MPEIOCTABISATh TaKOH
BO3MOXXHOCTH. B TO Bpems kak 4. 2 cT. 46 YIIK
P® ykaszpiBaeT Ha MPOU3BOACTBO JOIpOCa B Te-
yeHue 24 yacoB ¢ MOMEHTa (PaKTUYECKOro 3a-
JepKaHHUs TOJ03PEBAaEMOro Kak 00s3aTeNnbHbIH
3JEMEHT TpoleccyalbHOll (opMBI TMOpsAKa,
npenycmotrpertoro ct. 92 YIIK P®. Ilo anano-
TUU MOKHO 3aKIIFOYUTh, YTO TPU MIPUJIAHUH CTa-
Tyca IMoJ03peBaeMoro Ha OCHOBaHWH IL.I. 1, 4
4. 1 cT. 46 YIIK P® mompoc MODKEeH mocieno-
BaThb He mo3gHee 24 yacoB. OgHAKO, KaK M3-
BECTHO, aHAJOTHS He (GopMHpyeT eamHo00pas-
HYIO IPAKTUKY, ITI03TOMY, KaK HaM IPEACTaBIIsA-
eTCsl, YCHJICHHIO NpPOLECCYalbHBIX TapaHTHH
IpaB MOI03PEBAEMOT0 MOrJja Obl COACHCTBOBATh
HOpMa 3aKOHa.

Kpowme mpouero, Bompoc, cBsI3aHHBIH € Bpe-
MEHHBIMH TPaHUIAMH HAaXOXJICHUS B CTaTyce
MOA03PEBAEMOr0, SBISETCS  CYMIECTBEHHOM
npoOIeMoi B cirydae MpHUOCTaHOBICHUS IIPOU3-
BOJACTBa IO YTOJOBHOMY Jiely IO OJHOMY W3
OCHOBAHHUM, PEIyCMOTPEHHBIX I.11. 2, 3, 4 4. 1
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ct. 208 YIIK P®. /locTaTOYHO BCIOMHHUTD, YTO
o0mKUM YCIOBHEM [Jii TMPUOCTAHOBJICHUA B
3TUX CIy4asX 3aKOHOJATENIb IPEAMUCHIBACT
HaJU4ue y JINIA CTaTyca MoJA03PEeBAEMOr0 WU
o6BuHAEMOr0. Mexay TeM, B cilydae HEMO[-
TBEPXK/ICHUS OOBUHEHHS, 0OBIBICHUE PO3BICKA
B OTHOIIICHUH T10]I03PEBAEMOT0 aBTOMATUUYECKHI
OyneT MpU3HAHO HE3aKOHHBIM CO BCEMH BBITE-
KalOI[UMHU TOCASACTBUSIMH. AHajJOrHYHas CH-
Tyalusi MOXET CJIOXKUTHCS U MPU MPUMEHEHUU
B OTHOIICHHH II0JI03PEBACMOT0 TaKOW MEpBI
MPUHYKJICHHUS KaK HaJIO)KCHUE apecTa Ha UMYy-
uiecTBo, npenycmorperHoit cr. 115 VIIK PO.
Ha mpakTuke momoOHBIE CHUTyalWill COTJIACHO
BEIOMCTBCHHBIX TPEOOBaHUH OILICHHBAIOTCS
KpaifHe HETaTUBHO.

Bompoc nmpopomkuTenbHOCTH TPeOBIBaHUS
B CTaTyCe MOJ03PEBAEMOr0 BRICTyNAJ IpeaMe-
ToM paccmorpenus KoncturynmonHoro Cyna
PO

OOpamaer Ha cebs BHUMaHUE U CIECIYIO-
mee. 3aKOHOAATeNb, YCTAHOBHUB BPEMEHHBIE
TPaHUIIEI JCHCTBHS MEp MPECEUSHUS U Mep MPH-
HYXJICHUS, KOTOPHIE B CYIIIHOCTH SIBJISIFOTCS OC-
HOBaHMSIMHU IIOJy4EHHS CTaTyca I0J03peBae-
MOI0 M TMOJJIeKAT OTMEHE MpPH HCTCUCHUHU
Cpoka JelcTBUs, HE Ja€T HUKAKUX pa3bscHe-
HUH OTHOCHUTEIIBHO CaMoro cTaTyca JIMla:
HY)XHO JIM IPUHUMAaTh PEIICHHE O IpeKparie-
HUWU YTOJIOBHOTO TIPECICIOBAHMS B CBSI3H C
HECOCTOSITETbHOCTHIO MMOJJO3PEHUS, TO €CTh BEI-
HOCUTh ITOCTAHOBJICHHWE O TIPEKPAIICHUH MU
Pa3bACHATH MPaBO HA PeaOUITUTALIUIO.

Omnpoc cnenoBaTened W JO3HaBaTelei,
MPOXOAANIMX 00ydeHHe Ha (HaKyJIbTETE MOBBI-

IICHUs KBadu(QUKAIUUA, JEMOHCTPUPYET, YTO
MIPU OTMEHE MEPHI IIPECEUEHHUS U0 HE «BBHIOBI-
BaeT» M3 YrOJOBHOTO JeJla U HE yTpauMBaeT
CTaTycC, a MPOJOJDKAET CUUTATHCS I10/103peBac-
MBIM 0 TOJYYCHUSA OOCTATOYHBLIX JOKasa-
TENBCTB MUl TIPEABSBICHUS OOBHHEHUS WIH
IpeKpaIleHusl yroJloBHOro jaena (mpecienoBa-
Hug). [Ipu 3TOM Ha NPOTSKEHUU BCETro MpPOU3-
BOJICTBA 10 JIeNTy BCE MpoIecCcyalbHbIe U Cle-
CTBCHHBIE JIEHCTBUS BBIITOIHSIIOTCS C HUM B Ka-
yecTBe Mojao3peBaeMoro. C mogoOHBIM TOJIO-
JKEHUEM BpsJ JU MOXKHO COTJACUTBCS, TIO-
CKOJIBKY OTMEHA MepPbI IPEeCEUYeHN s, KOTOopasi 1o
CYTH SIBIIIETCSI OCHOBAaHHEM IPUIAHUsS CTAaTyca
M0/103pEBaEMOT0, PaKTUUECKHU BICUET 3a COOOM
IpeKpalieHne W MOPOXKAEHHBIX €10 MPaBOBBIX
MOCJIEICTBUH.

HecmoTps Ha TO, 4TO Ha3BaHHBIE MpPO-
OsieMbl yxe ObUIM TMpPEeAMETOM HAaYYHBIX MOHC-
KyCCHIi?, HO B HACTOSIIEE BPEMSI, C YU4ETOM HO-
BBIX 3aKOHOAATEIbHBIX NPEINHCAHNN, OTHOCH-
TEJBHO CTAaHIAPTOB PEAOMIIMTAIMH M IPOYUX
MOMEHTOB, CBS3aHHBIX C periaMeHTaluen cTa-
Tyca IMOJ03pEBAaEMOro, MOAHsITas Mpodiema
CTOUT OCOOCHHO OCTPO.

HOZIBOZISI UTOT, MOXXHO CI€JIaTh BBIBOJ O
TOM, YTO B YaCTU 3aKOHOAATEIBLHOTO PETYIHPO-
BaHHS TPOIECCYaTbHOrO CTaTyca 1oJj03peBae-
MOTO MPOCIEKHUBACTCS OYECBUAHBIN Mpobe.
[lomoGHOe moyNokKEeHHE B 3aKOHE HE CHOCo0-
CTBYET €T0 €AMHOOOPAa3HOMY NPUMEHEHHUIO, a B
OTACIIBHBIX CIIydasiX MOXET BBICTYIIATh IIpETrpa-
JIOH MpH pacciiefOBaHUU 110 YTOJOBHOMY JIEIY
U TpeOyeT BHECECHUSI COOTBETCTBYIOIIUX JOTIOJ-
HEHUH U YTOYHEHUI
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