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A.A. Epecmep, E.A. WpumuHa

O C O B M H  n O P fl^ O K  K A K  I I POI I I / i y P . A  
n P H H A T H fl P E m E H H f l  O  H A K A 3 A H H H

B ciaTbe paccMaipuBaeica Bonpoc o Ha3HaaeHuu HaKa3aHua aepe3 npu3My 
oco6oro nopagKa cyge6Horo pa36upaieabcTBa, b aacTHocTu c npugeaoM Ha 
royaeHue xapaKTepuciuK ^hhhocth. AHaaroupyeTca ropuguaecKaa goKTpuHa, 
3aKoHogaTeabcTBo, b nacmocTH HopMb, peryaupyKmue Ha3HaaeHue HaKa3a- 
Hua b oco6om nopagKe, a TaKxe npoBogHTca ux cooTHomeHue c npaBonpuMe- 
HuTeabHoñ npaKTHKoñ.
KaroaeBbie caoBa: yroaoBHbm npopecc, Ha3HaaeHue HaKa3aHua, oco6biñ no- 
pagoK, o6cioaTeabcTBa, xapaKTeproyKmue aHHHocTb, yroaoBHo-npopec- 
cyaabHoe goKa3bBaHue.

npn nogpoSHoM royneHHH npo^ccyaabHbix acneKToB Ha3HaaeHua HaKa- 
3aHua npo^gypa npuMeHeHua ocoSoro nopagKa npuHaiua cygeSHoro pe- 
meHua npH coraacuu oSBuHaeMoro c npegbaBaeHHbiM eMy oSBuHeHueM (ra. 
40 y n K  PO) npegciaBaaei ucKaroanTeabHbiH HHTepec. Ecau b oS^eM no
pagKe Bonpoc o HaKa3aHnn Mo^eT Sbib paciBopeH b uccaegoBaHuu oS^eñ  
coBoKynHocm npegciaBaeHHbix b cyg goKa3aieabcTB, Mo^eT He HMeTb aK- 
THBHoro ocBe^eHHH ynacTHHKaMH co ciopoHbi 3a^ m b  (BBugy, HanpnMep, 
no3unuu HeBHHoBHocra), to npn ocoSoM nopagKe Bonpoc o HaKa3aHnn aBaa- 
erca gaa cyga ochobhhm nocae BbiacHeHua coSarogeHua Bcex HeoSxognMbix 
ycaoBuñ npoBegeHua pa3SupaTeabciBa Se3 cygeSHoro caegciBua [1]. HMeH- 
ho 3gecb Mb goa^Hbi yBHgeit Becb apceHaa goKa3aTeabciB, cpegciB u Meio- 
goB, npn noMo^u Koiopbx cyg npuxognT k BbBogy o HeoSxognMocm npu
MeHeHua KoHKpeiHoro Buga u pa3Mepa HaKa3aHua. B paMKax noncKa oiBeia 
Ha Bonpoc o tom, hto Mo^eT gaib yroaoBHbin n p o^ cc gaa pemeHua Bonpo- 
ca o HaKa3aHuu, mh, Ka3aaocb Sb, Hamau ugeaabHbñ oSbeKT gaa royae- 
huh -  ocoSbñ nopagoK. Ho TaK au T̂O?

n o  gaHHbM CygeSHoro genapiaMeHTa npu BepxoBHoM Cyge PO 1 b 
npo^HTHoM cooTHomeHuu goaa ocoSoro nopagKa b ^aoM  no Poccuu b 1

1 OcHoBHbe cTamcTHHecKHe noKa3aieau geaieabHocTu cygoB o6^eñ ropucgHKuuu 3a 
2016 rog. O^uuuajibHbm cañT Cyge6Horo genapiaMeHTa npu BepxoBHoM Cyge Poc- 
cuñcKoñ Oegepauuu. URL: http://www.cdep.ru/index.php?id=79.
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cygax oS^eñ ropucgHKuuu no nepBoñ uHcraHuuu b 2016 r. cocTaBHna 65,8% 
(h3 967 146 yronoBHMx gen, OKorneHHbix b 2016 r., 636 431 Swno paccMoT- 
peHO b ocoSom nopagKe); no CuSupcKoMy ^egepanbHoMy OKpyry uu^pa 
cocraBHna 66,35% (119 520 gen H3 180 130). flgn cpaBHeHua, b 2015 rogy 
^Tu uu^pw cocTaBnanu 56,6 u 53,3% cooTBeTCTBeHHo. ÁBTopw gaHHoñ cra- 
TbH He MoryT oTHocmca nono^menbHo k TaKoñ TeHgeHuuu npuMeHeHua 
ynpo^eHHoñ $opMM [2], ho T̂OT Bonpoc mw ocTaBnaeM b CTopoHe. Mo^eT 
SwTb, HMeHHo TaKoe KonuaecTBo gen b ocoSom nopagKe gacT HaM SoraT^iñ 
Marepuan gna royaeHua npogegypw Ha3HaaeHua HaKa3aHua.

Hac HHTepecyeT tot ^Ta^ Ha3HaaeHHa HaKa3aHua, Korga nocne Bcex 
^opManbHwx nogcaeTOB b cooTBeTCTBHH c yronoBHWM u yronoBHo- 
npo^ccyanbHbiM 3aKoHoM gon^Ha npoucxoguTb ogeHKa nrnHocTu nog- 
cyguMoro c genbro BwSpaTb to HaKa3aHHe, KoTopoe, c Sonbmoñ goneñ 
BepoaTHocTH, MaKCHManbHo ^^^eKTHBHO cnocoSHo gocTunb genu HaKa- 
3aHua b BHge ucnpaBneHua ocy^geHHoro1. nepBoHananbHwe ^Ta^bI bw- 
Sopa HaKa3aHHa bo MHoroM Sa3upyroTca Ha KBanu^uKauuu npecrynne- 
huh. HToroBwñ * e  mar Hy^eH cygy, htoSw HHgHBHgyanH3HpoBaTb u 
Ha3HanHTb BuHoBHoMy KoHKpeTHoe copa3MepHoe HaKa3aHue. Ha HeM mw 
u ocTaHoBuMca.

MacTb 3 ct. 60 YK PO BecbMa aScrpaKTHo rnacuT o tom, hto cygy npu 
npuHHTuu pemeHHa o Buge u pa3Mepe yronoBHoro HaKa3aHua HeoSxogu- 
mo ynuTWBaTb xapaKTep u CTeneHb oS^ecTBeHHoñ onacHocTu npecryn- 
neHHH u nHHHocTb BuHoBHoro, b tom aucne oScToaTenbCTBa, CMaraaro^ue 
u oTarnaro^ue HaKa3aHue, a TaK^e BnuaHue Ha3HaaeHHoro HaKa3aHua Ha 
ucnpaBneHue ocy^geHHoro u Ha ycnoBua *u3Hu ero ceMbu. AHanoraa- 
Hwe TpeSoBaHHa cogep^aTca u b npogeccyanbHoM 3aKoHogaTenbCTBe b 
h. 1 ct. 73 y n K  PO. ynuTWBaa tot $aKT, hto oS^ecraeHHaa onacHocTb u 
oScToaTenbCTBa, npegycMoTpeHHwe ct. 61 u 63 y K  PO, Swnu ycTaHoB- 
neHw npu onpegeneHuu CTaTbu, no KoTopoñ SygeT KBanu^ugupoBaHo 
cogeaHHoe, npu npou3BogcTBe npegBapuTenbHoro paccnegoBaHua, to 
cygy ocraeTca numb royauTb xapaKTepucTuKH nmHocTu, BnuaHue 
Ha3HaaeHHoro HaKa3aHua Ha ucnpaBneHHe ocy^geHHoro u Ha ycnoBua 
*u3Hu ero ceMbu, a TaK^e Te CMaraaro^ue u oTaraaro^ue oScToaTenb- 
CTBa, KoTopwe MoryT uMeTb peanbHoe 3HaaeHue npu Ha3HaaeHHu HaKa3a- 
Hua. 1

1 ABTopw ucxogaT uMeHHo u3 ^roñ genu HaKa3aHua 3gecb u B ganbHeñmeM.
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Mro * e  HMeHHO gog^eH royaurb cygba gga onpegegeHua HaKa3aHua? 
OraTba 316 y n K  PO roBopHT HaM, hto «Moryr 6bTb uccgegoBaHb o6- 
CToaTegbCTBa, xapaKTeprayro^ue guaHocTb nogcygHMoro, u o6cToaTegb- 
CTBa, cMaraaro^ue u oTaraaro^ue HaKa3aHue». B T̂OM KOHTeKCTe, ko- 
HeaHo, «Moryr» (paBHo3HaaHo «gog^Hbi») 6bTb uccgegoBaHb, TaK KaK 
HMeHHO c ^THMH o6cToaTegbCTBaMH 3aKOHogaTegb CBa3WBaeT OKorna- 
TegbHwñ BWBog o Buge u pa3Mepe HaKa3aHua.

Pe6poM ctout Ta aacTb HopMb, KOTopaa o6a3bBaeT cyg rayaaTb «o6- 
CToaTenbCTBa, xapaKTeprayro^ue guaHocTb». OTgegbHo OTMeTuM, hto 
3aKOH He cogep^ur noHaraa «guaHocTb», Ha cBegeHua o KOTopoñ 3aKO- 
HogaTenb npegaaraeT HaM ccbgaTbca u b y n K  PO, u b y K  PO. BMecTe c 
TeM oTcyTCTBue KpuTepueB o^ hku guaHocTu npuMeHuregbHo k HaKa3a- 
Huro cy^ecTBeHHo 3aTpygHaeT Bb6op KoHKpeTHoro HaKa3aHua u3 npeg- 
go^eHHoñ 3aKoHogaTeaeM caHKguu.

npoBegeHHoe ^M^HpHHecKoe uccgegoBaHue, ocHoBaHHoe KaK Ha 
Ha6grogeHuu 3a KoHKpeTHbMu cyge6HbMu npo^ccaM u, TaK u Ha no- 
gpo6HoM aHagu3e 6ogee gByx coTeH npuroBopoB1 b aacTu o6ocHoBaHua 
Bb6opa Buga u pa3Mepa yroaoBHoro HaKa3aHua, noKa3ago, hto ogHu cy- 
g b  noHuMaroT nog guaHocTbro coBoKynHocTb ropuguaecxux $aKTOB (*e-  
HaT, uMeeT geTeñ, TpygoycTpoeH, Haguaue «KpuMuHagbHoro» npomgoro), 
gpyrue -  cocToaHue 3gopoBba (uHBagug, uMeeT Ta^egoe 3a6ogeBaHue u 
T.g.), TpeTbu -  xapaKTeprayro^uH MaTepuag (cnpaBKu, xapaKTepHCTHKH, 
noKa3aHua CBugeTegeñ Ha npegMeT Me^guaHocTHbx oTHomeHuñ). MeT- 
BepTbe * e  onepupyroT CMaraaro^uMu u oTaraaro^uMu o6cToaTegbCTBa- 
mu, nogMeHaa umu xapaKTepucTuKu guaHocTu: CTouTb oTMeTuTb, hto b 
^ goM nogo6Hbe CBegeHua, KaK npaBugo, HocaT TunoBoñ xapaKTep, ko- 
Topbñ b 6ogbmuHcTBe cBoeM He HeceT HuKaKoñ uH^opMaTuBHoñ Harpy3- 
ku KaK gaHHbix, xapaKTeprayro^ux guaHocTb, hto gumaeT cyg o6beK- 
tubhoh bo3mo* hoctu o^H urb guaHocTb: Bpag gu Haguaue u^guBeH^a 
ugu oTcyTcTBue pe^HCTpa^HH MoryT gaTb nogHyro KapTuHy o tom, hto 3a 
nogcyguMbñ npegcTag nepeg cygoM2. nogo6Hyro HH$opMa^Hro 6bgo 6b  1 2

1 n o  uToraM pa6oTb b cyge6Hbx apxuBax, a TaKxe nyTeM cgyaanHon BbiOopKu npu- 
roBopoB c npuMeHeHueM 6a3 gaHHbx «PocnpaBocygue» (www.rospravosudie.com) u 
rA C «npaBocygue».
2 CTouTb oTMeTuTb, hto coBoKynHbin aHagu3 npuroBopoB cygoB nepBon uHcTaHnuu 
noKa3ag ucKgroHuTegbHyro «cyxocTb» ^opMygupoBoK, MOTHBHpyromHx Bb6op cygben 
KoHKpeTHoro HaKa3aHua. 3 ro  oco6eHHo aKTyagbHo b cBeTe Toro, hto y n K  PO 3aKo-
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HaKa3aHHe, a He royam b cy^Hocrabie xapaKTepucTHKH n u ^  c ^nbro ero 
nocnegyro^ero ucnpaBneHHa.

^TO * e  nogTBep^gaeT cepua rny6uHHbix umepBbro, npoBegeHHbix 
HaMH c npaKTHKyro^HMH cygbaMu b ^ n a x  noHUMaHua peanbHo cy^ e-  
CTByro^ero Ha cerogHamHHñ geHb Ha npaKTHKe MexaHH3Ma Ha3HaaeHHa 
HaKa3aHHa. Ecnu gna ogHux cygeñ geñcTBHTenbHo Ba^Ho HcnpaBHTb nu- 

Haxoga^eeca Ha cKaMbe nogcyguMbix, to gna gpyrux nepBooaepeg- 
Haa 3agaaa -  Bo3gaTb no 3aKOHy h b cooTBeTcTBuu c cogeaHHbiM, a Bce, 
hto KacaeTca ucnpaBneHHa -  geno y * e  BTopocTeneHHoe. H T̂O Hau6onee 
npocToñ nyTb, KoTopwñ nogpa3yMeBaeT numb nepeBog ropugHaecKM 3Ha- 
hhmmx oScToaTegbcTB b oSgacTb ^H$p h BbiHy^gaeT npaKTHaecKM Mexa- 
hhhho h Bcnenyro HaKa3biBaTb ocy^geHHoro b paMKax cno^uBmeñca 
npaKTHKu no Toñ unu hhoh KaTeropuu yronoBHbix gen.

Ee3ycnoBHo, 6onbmyro ponb b Ha3HaaeHHu HaKa3aHua urparoT npaBu- 
na ^opM anroa^u -  cyg aHanu3upyeT xapaKTeproyro^ue MaTepuanbi, 
npuHHMaeT pemeHue, BbicauTbiBaeT HaKa3aHue hhcto MaTeMaTuaecKu. Ho 
b tom pa3pwBe, aro HMeeTca Me^gy MHHHMyMoM h MaKcuMyMoM pa3Mepa 
BwSpaHHoro Buga HaKa3aHua, npoaBnaeTca gpyraa cTopoHa npuHaTua 
cooTBeTcTByro^ero pemeHua. B oTcyTcTBuu KpuTepueB npuHaTua TaKoro 
pemeHua h npu nonHoñ HeonpegeneHHocTu 3aKoHogaTenbHbix a6cTpaKT- 
hwx ^opMynupoBoK o nuaHocTu, ee xapaKTepucTUKax h T.n. cygbu Haxo- 
gaT coScTBeHHwe KpuTepuu, KoTopwe, cKopee, aenoBeaecRue, a He ropu- 
guaecKHe.

TaK^e b xoge HHTepBbroupoBaHHa npu paccy^geHuu o KpuTepuax 
onpegeneHua Buga h pa3Mepa KBanu^HKa^H b paMKax Bo3Mo*Horo, 
cygbu gaBanu noHaTb, aro npu Ha3HaaeHHu HaKa3aHua gna hhx 6onbmoe 
3HaaeHue uMeroT TaKue o6cToaTenbcTBa, KaK noBegeHue nogcyguMoro b 
n p o^ cce, ero MaHepa o6^eHua c gpyruMu yaacTHHKaMH, ot3h b h  gpyrux 
n u ^  HanpuMep cBugeTeneñ, o tom, KaKHM ocy^geHHbiñ aBnaeTca b * h3- 
hh, a TaK^e nuaHaa cnocoÓHocTb cygbu BocnpuHUMaTb nogcyguMbix (Be- 
paT ohh unu HeT b ero pacKaaHue unu * e  nonHoe 6e3pa3nuaue k nuaHo- 
cth nogcyguMoro) -  ho Bce T̂O HHKaK He oTpa^aeTca b npuroBope, 3aTo 
cy^ecTBeHHo BnuaeT Ha pemeHue cyga o tom, Hy^gaeTca nu aenoBeK b 
H3ona^HH, HanpuMep, h HacKonbKo gonroñ. noKa mw He o^eHHBaeM 
ageKBaTHocTb yKa3aHHoro nogxoga h npuaHbi ero cy^ecTBoBaHua, a npo- 
cto KoHcTaTupyeM -  HenpaBoBbe ^aKTopw urparoT cepbe3Hyro ponb b 
Bb6ope HaKa3aHua cygoM.
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Ho hto gegaTb cygy, ecgu paccMoTpeHue npoxoguT b ocoSom nopag- 
Ke? nogyaaeTca, aro cyg iHmeH bo3mo* hocth Toro HaSgrogeHHa, koto- 
poe cerogHa urpaeT cy^ecTBeHHyro pogb b npuHaTuu pemeHHa o HaKa3a- 
hhh? EcTb gH y  cyga Bo3Mo*HocTb xoTa 6w npH6gH3HTegbHo noHaTb, aro 
3a aegoBeK npegcrag nepeg hhm? flga  HggrocTpa^HH oTBeTa Ha T̂OT bo- 
npoc mw npoBegn BbiSopoaHbiñ aHagu3 15 npoToKogoB cygeSHwx 3ace- 
gaHHH ^ege3Hogopo*Horo pañoHHoro cyga r. KpacHoapcKa (MeTog cgy- 
HañHoñ bwSopkh) 3a 2013-2017 rr. Ha npegMeT npogog*HTegbHocTH 
pa36npaTegbCTBa b ocoSom nopagKe. CpegHaa npogog*HTegbHocTb pac- 
CMoTpeHHH ogHoro gega b ocoSom nopagKe cocTaBuga 29 MHHyT. CpegHee 
BpeMa, npomegmee c MoMema yxoga cygbH b coBe^aTegbHyro KoMHaTy 
go Haaaga orgameHHa npuroBopa, - 4 8  MHHyT. OnwT HaSgrogeHHa b 
hhwx pañoHax Kpaa noKa3WBaeT, aro nogyaeHHwe pe3ygbTaTw BwrgagaT 
ga*e HecKogbKo gyame.

flocTaTonHo gn cygbe 25-30  MHHyT, aroSw cgegaTb BWBog o HeoSxo- 
gHMocTH npuMeHeHHa HaKa3aHHH b oTHomeHHH nogcyguMoro? OTBeT 
ogHo3HaaHbiñ: HeT. Begb b T̂O BpeMa BxogaT h ^opMagbHbie npo^gypw , 
KoTopwe 3aHHMaroT He MeHee nogoBHHw cygeSHoro 3acegaHHa, TaKue KaK 
orgameHue cocTaBa cyga, pa3bacHeHue npaB h T.g. nogyaaeTca, aro Ha 
pemeHue Bonpoca o HaKa3aHuu c yaeTOM HeoSxoguMocTH orgameHHa 
paga goKa3aTegbcTB h npeHHH cTopoH yxoguT He Sogee 15 MHHyT. Hay- 
aeHue Sogee mupoKoro MaccuBa npaKTHKH noKa3WBaeT, aro h Toro 
meHbme.

Bpag gu mo* ho cKa3aTb, aro cyg ycneBaeT o^HHTb nogcyguMoro h 
y *  TeM Sogee c^opMupoBaTb BHyipeHHee y6e*geHue, no3Bogaro^ee 
ageKBaTHo, copa3MepHo h cnpaBegguBo Ha3HaauTb HaKa3aHue. Ho ctoht 
oTMeTHTb, aro ocoSwh nopagoK aBgaeTca, 6e3ycgoBHo, ygoSHoñ n p o ^ -  
gypoñ, no3Bogaro^eñ ^KOHOMHTb BpeMa h cugw, o aeM roBopugu Bce pe- 
cnoHgeHTw b n p o^ cce  HHTepBbroupoBaHua.

Btopoh noKa3aTegbHwñ MoMeHT, Ha kotopwh ctoht oSpaTHTb npu- 
cTagbHoe BHHMaHue, -  npogog*HTegbHocTb npuHaTua pemeHua. Mw mo- 
*eM yBugeTb, aro cyg Ha3HaaaeT HaKa3aHue 3a 48 MHHyT, a b HeKoTopwx 
cgyaaax cygy 6wgo gocTaTOHHo h 25 MHHyT aucToro BpeMeHH. Ecgu mw 
npuMeM bo BHHMaHue to, aTo cygy HeoSxoguMo BpeMa Ha TexHHaecKyro 
aacTb paSoTw (HanucaTb TeKcT pemeHHa -  yKa3aTb ^aKTuaecKHe oScToa- 
TegbcTBa, nepeaucguTb HMero^ueca b Ka*goM KoHKpeTHoM gege cMar- 
aaro^ue h oTaraaro^ue oScToaTegbcTBa, cgegaTb ccwgKy Ha xapaKTepu-
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3yro^ue MaTepuanw, o6ocHoBaTb BbiBog, npoBepHTb TeKCT Ha omu6KH, 
pacnenaTaTb u nognucaTb), to Mo^eM nu mw CKa3aTb, hto y  cyga o6beK- 
thbho xBaTaeT BpeMeHu Ha to, hto6w Bce o6gyMaTb, o^HuTb to, hto 6w- 
no u3yneHO b n p o^ cce, u npuHHTb ogHo3HaHHo pemeHue -  Hy^gaeTca nu 
HenoBeK b HaKa3aHuu, cB_a3aHHbiM c u3ona^ueH ot o6^ecraa, a ecnu HeT, 
to npuñra k BbiBogy o gpyroM HaKa3aHuu, b tom Hucne o6 ycnoBHoM nu- 
meHuu CBo6ogw?

nonaraeM, hto oTBeT 6ygeT aHanoruHHbiM npegwgy^eMy: HeT. no3Bo- 
nuM npegnono^mb, hto 3a to BpeMa, KoTopoe cygw oTBogaT Ha nogroToBKy 
npuroBopa, HeBo3Mo*Ho B3Becmb «3a» u «npoTHB», CKopee, b T̂OM cnynae 
peHb ugeT uMeHHo o hucto TexHmecKoñ pa6oTe -  o nogroTOBKe TeKCTa npu
roBopa. nonaraeM, T̂O Mo^eT cBugeTenbCTBoBaTb o6 «aBTüMaTH3Me» b pa- 
6oTe cyga no Ha3HaneHHK> HaKa3aHua b oco6om nopagKe -  o 3aKoHoMepHoñ 
noBTopaeMocm npuroBopoB c ogHoñ u toh * e  ^opMynHpoBKoñ. CKopee 
Bcero uMeHHo ■̂mM o6b_acHaerca u to, hto no pagy cocTaBoB npuroBopw b 
oco6om nopagKe MoryT 6wib TaKHMu * e  no ciporocm , a to u 6onee ciporu- 
mu, HeM npuroBopw b o6^eM nopagKe [5; 6. C. 172].

MexaHu3M npuHaraa pemeHua o HaKa3aHuu Ha cerogHamHuñ geHb He 
Bwpa6oTaH, y  cyga HeT KpmepueB, kotopwmu oh gon^eH pyKoBogcTBo- 
BaTbca npu Bw6ope Buga u pa3Mepa caHKuuu b npegenax bo3mo* hoto. ^TO 
oneHb apKo BugHo uMeHHo npu aHanu3e npo^ccoB, npoBegeHHwx b oco- 
6om nopagKe -  TaM, rge n p o ^ cc  royneHua nrnHocTH b ^ n a x  Ha3HaneHHa 
HaKa3aHua gon^eH 3aHuMaTb ^mpanbHoe MecTo, rge oh, no cym , eguH- 
cTBeHH îñ n p o ^ cc  goKa3WBaHHa [7]. HMeHHo TyT mw BuguM, hto HuKaKo- 
ro TaKoro npo^cca, kotopwh HanpaBneH Ha Ha3HaneHue HaKa3aHua, HeT. 
EcTb nepenucneHue «xapaKTeproyro^ux» MaTepuanoB u MHeHue ynaciHu- 
kob u Bce. ^TO no3BonaeT yBepeHHo roBopuTb, hto to * e  caMoe npoucxo- 
guT u npu paccMoTpeHuu gena b o6^eM nopagKe. HHane cygbu nepeHocu- 
nu 6w KaKue-To MexaHu3Mw u3 o6^ero b cneuuagbHbiñ npo^ cc.

H T̂O o6Ha*aeT to, o HeM MHorue 3HaroT, ho noHTu hukto He roBopuT. 
KaK npaBuno, Ha3HaneHHoe HaKa3aHue He cooTBeTcTByeT KaK uHguBugy- 
anbH îM oco6eHHocTaM ocy^geHHoro, yneT kotopwx b nepcneKTuBe gon- 
*eH noBneHb ucnpaBneHue n ^ a , TaK u Tpe6oBaHHaM cnpaBegnuBoro 
npaBocygua. HroroBoe pemeHue o HaKa3aHuu nocne onpegeneHua MaK- 
cuMyMa u MuHuMyMa Bo3Mo*Horo -  pemeHue cygbu KaK HenoBeKa, a He 
KaK ropucTa, u BnuaroT Ha Hero HenpaBoBwe ^aKTopw b cuny oTcyTCTBHa 
noHHTHbix KpuTepueB u pa3pa6oTaHHwx anropuTMoB npuHaraa TaKoro
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pemeHHH. Bo3mo* ho, ^T0 Hegocra^uMag ^ n b  b paMKax yronoBHoro 
npo^ cca . Torga Bonpoc 06 HToroBOM HaKa3aHHH Hy^Ho 6ygeT nepeHo- 
CHTb Ha 6ogee no3gHuñ, neHuTe^uapHbiñ ^Ta .̂ A  Mo^eT 6wTb u b paM
Kax n p o^ cca  mw cnoco6Hbi cgegaTb TaK, hto6m Ha3HaneHHoe HaKa3aHue 
6wgo ageKBaTHWM 3aaBneHHoñ ^ n u ?  ^T0, KOHenHO, 6onbmoñ Bonpoc 
gna ganbHeñmero royneHHa.
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The paper aims to identify the problems of the criteria for choosing the type and 
size of the criminal punishment, to describe the current mechanism for the adoption of 
such a decision by judges and to formulate a theoretical problem related to the lack of a 
clear legislative regulation of this issue. The special procedure for the trial (Chapter 40 
of the RF Code of Criminal Procedure) is the model for describing this mechanism 
since in its “pure” form it is nothing more than the selection, imposition and justifica- 
tion of the convict’s punishment.

For the empirical basis of the research, the authors used legal techniques and meth- 
ods of social sciences, interviewing in particular. It is in-depth interviews that made it 
possible to determine the basic theses of the empirical study of the presented material. 
Respondents were practicing judges with at least 10 years of experience as a federal 
judge, who regularly review criminal cases and face the practice of applying a special 
procedure for litigation. In addition to personal communication with the judges, the 
authors analyse judicial practice both in conjunction with the results of interviewing, 
and apart from them.

The theoretical basis was works of various procedure law experts that discuss cer- 
tain aspects of the issue under consideration, as well as issues of criminal proceedings 
and criminal procedure proving at the stage of punishment imposition. In addition to the 
above, the authors pay great attention to the analysis of court documents and criminal 
and criminal procedure legislation.

Based on the results of the study, the authors identify an urgent problem in criminal 
punishment imposition that consists in the absence of a single and clear criterion for its 
selection. They point to gaps in law enforcement that are associated not only with the 
indicated problem, but also with practical differences in approaches to punishment im- 
position in different judges and lack of justification of their decisions in sentences, 
which does not give an understanding of the reasons for the choice made. They also 
show the need for a legislative regulation of this issue.
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H.A. ffyóuHa

A O C Y A E B H O E  C O I I . A I I I I H H K O  C O T P Y ^ H H H E C T B E  
B  C B E T E  3 A K O H O A A T E ^ b H M X  H O B E .M

C rarta  nocBa^eHa ropugunecKoMy aHanroy HeKoToptix nocnegHux 3aKoHoga- 
TentHtix H3MeHeHHH yronoBHo-npo^ccyantHoro KogeKca PO b nacra nopag- 
Ka npou3BogcTBa yronoBHoro gena npu 3aKnK>neHuu gocygebHoro corname- 
Hua o coTpygHHnecTBe. TaKxe npegMeTOM paccMoTpeHua aBunuct HeKoToptie 
HepemeHHtie npobneMti npuMeHeHua HHCTHTyra gocygebHoro cornameHua o 
coTpygHHnecTBe.
KnroneBbie caoBa: gocygebHoe cornameHue o coTpygHHnecTBe, aHanu3 U3- 
MeHeHHH b 3aKoHogaTentcTBe, npaBonpuMeHUTentHaa npaKTUKa, ^ n u  uhctu- 
Tyra gocygebHoro cornameHua, nopagoK 3aKnroneHHa gocygebHoro corname
Hua o coTpygHHnecTBe, HecoBepmeHHoneTHue obBUHaeMLie (nogo3peBaeMtie).

rnaBa 40.1 y n K  PO, pernaMeHTnpyro^aa nopagoK nporaBogcTBa u 
ocoSwñ nopagoK npnHaTna cygeÓHoro pemeHna no yronoBHoMy geny
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