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The study deals with one of the measures of criminal procedural coercion—detention and its correlation

with the concept of “suspicion”. Russian law fails to sufficiently regulate the issue on an individual’s
legal status under actual detention prior to criminal proceedings institution.

Analysis of coercive measures is equally relevant both for Russia and for Germany.

The doctrine of suspicion and significance of this concept in terms of criminal procedural coercion

measures application have a long standing history in the criminal procedure law of Germany, so their
analysis made by this research is of great importance to the Russian law enforcers. The definition of
the concept of initial suspicion, the moment it occurs, as well as the way every specific occasion states
the initial suspicion availability are of particular interest.

The increase in coercive measures as a response to modern challenges: the fight against terrorism and
organized crime is accompanied by increasing sensitivity to more precise regulation of existing ones,

and it certainly concerns the concept of detention in the Russian criminal process.
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The multidimensional nature of the that appear but awareness of the need to refer an

understanding of the legal nature of procedural
coercion and the need for its research is based on
the content of possible and necessary coercive
impact in the course of criminal proceedings.
At present, the society sensitivity to more
precise regulation is growing. The current model
perceives as coercion those things which were
not previously perceived as a violation of rights.

At times it is not the new measures of coercion
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already acting measure to coercive ones.

Some authors point out that the Basic Law
of the Federal Republic of Germany (Articles 13,
104) defines the conditions of procedural coercion
application to an individual in more detail than
the Constitution of the Russian Federation does.
The condition to limit the rights of an individual
is compliance with the requirements of the official

law and its established procedure in particular'.
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There are more than 30 types of coercive
measures in Germany and they are divided
according to the legal benefits they are bound
to limit. German legislation mainly provides
coercive measures that affect freedom of
movement (more than 10), freedom to dispose
self-

The Criminal Procedure

of property (about 5), information
determination, etc.
Code of the Federal Republic of Germany
(hereinafter FRG CPC) does not provide for the
classification of measures of procedural coercion:
they are contained in various sections and are
jointly considered in legal literature as pursuing

common goals and tasks.

On the detention of a suspect

One of the measures of criminal procedural
coercion is the detention of a suspect. In the
Russian criminal process, the determination
of the discretion of law enforcement agencies,
the exclusion of arbitrariness in their actions is
relevant for the institution of detention, especially
given the unsettled legal status of an individual
in actual detention prior to the institution of
criminal proceedings. The Constitution of the
Russian Federation does not contain the concept
of “detention of a suspect”. However, Part 2
of Art. 22 of the Constitution of the Russian
Federation stipulates that “an individual cannot
be detained for more than 48 hours before a court
decision passed”.

It makes sense to analyze this constitutional
legal norm: whether it means that the concept of
“anindividual” always equals asuspector canturn
into a suspect. Art. 92 of the Criminal Procedure
Code provides that a suspect is brought to the
body of inquiry or to the investigator. Logically,
the question arises who has identified a delivered
individual as a suspect. The wording of the
article needs to be adjusted, since it contradicts
the principle of the presumption of innocence
contained in Art. 49 of the RF Constitution. An

individual who has nothing to do with a crime, in
a number of occasions may be forcibly brought
to the investigator or to the body of inquiry. In
the given situation, proceeding from the legal
relationships that arise between law enforcement
agencies and an individual forcibly brought to
them, one should speak about any other legal
status of an individual rather than the suspect.
The Criminal Procedure Code of the Russian
Federation remains unregulated the legal status
of a person detained at a crime scene or after a
crime commission, when a decision to initiate
criminal proceedings has not yet been taken.

In practice it results in detaining individuals
suspected in committing a crime in an agency of
inquiry often on false grounds prior to a detention
protocol provided by Art. 92 of the RF CPC2.

In some cases, when an individual is
actually detained and brought to law enforcement
bodies, it then becomes clear that the detention
was unreasonable and unlawful (for example, the
individual concerned had an alibi, eyewitnesses
made a mistake, the victim defamed that
individual etc.).

In our opinion, it would be more correct to
consider that it is the detainee who is brought to
law enforcement bodies (when this individual
is captured, caught and then forcibly brought
there). It is deemed that the term “detainee”
can be introduced into the criminal procedure
legislation. So, V.I. Rudnev believes that the
detainee is an individual forcibly brought to the
authorities in connection with his reasonably
alleged involvement in the commission of a crime.
The proposed definition of the term “detainee”
will, perhaps, more closely correspond to the
status of this individual and will distinguish it
from the status of a suspect’.

The Russian legal literature draws attention
to the non-regulation of the legal status of an
individual being actually detained prior to the

institution of a criminal case and notes that an
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imprecisely regulated legal regime for “actual
detention” is used by some unscrupulous law
enforcement officers to exert unlawful pressure
on the detainee.

Detention of a suspect has both features
common to all measures of criminal procedure
coercion, and those which are characteristic only
for this institution of criminal justice. A strict
procedural form must guarantee the rights of an

individual in the process of applying detention.

On suspicion in criminal procedure
of Russia and Germany

The concept of “suspicion” 1is closely
related to the concept of “detention”. In order to
apply measures of criminal procedure coercion,
suspicion is necessary, since only when suspicion
is established, interference by the criminal
investigative authorities in constitutional human
rights and freedoms is permissible*. Therefore,
first of all, it is necessary to define the concept of
“suspicion”.

The Russian criminal procedure science has
not devoted considerable attention to the doctrine
of suspicion. Russian legal literature understands
suspicion as the thesis of the criminal complicity
of a certain individual in the commission of a
crime, subject to verification and proof in the
course of a preliminary investigation, which,
in contrast to the affirmative thesis of the
prosecution, is of a supposed nature and lesser
degree of validity®.

The institution of suspicion is considered
in the context of the institution of prosecution.
The legal nature of suspicion lies in the fact that
the investigator’s opinion about the probable
criminal complicity of a particular individual in
the commission of a crime expressed in suspicion
must be checked in order to justify the accusatory
thesis®.

In the course of investigation, suspicion of an

individual’scriminal complicity inthe commission

of the crime may increase to such an extent that
it will move to a new level — a charge. Suspicion
as a thesis about the probable criminal complicity
of an individual in a committed crime does not
disappear, but develops into an accusative thesis
based on evidence of the individual’s criminal
complicity and, consequently, reinforced by this
evidence. Otherwise, if the thesis of criminal
complicity (suspicion) is not confirmed, then an
individual can acquire the procedural status of
a witness or stops being a party to the criminal
procedure altogether’. However, the Russian
doctrine does not work out the issues: when, on
what basis suspicion should be ascertained and
when it grows into a charge.

Let us consider foreign experience that
of Germany in particular, since the German
criminal procedural doctrine and judicial practice
pay considerable attention to the doctrine of
suspicion. Suspicion runs through the entire
German criminal process. Thus, when initial
suspicion occurs it creates a material basis for a
preliminary investigation, which takes the form
of the inquiry (§152 II, 160 I of the CPC of the
Federal Republic of Germany) in the German
criminal process. In this regard, some authors
deem suspicion a central element of the entire
German criminal process, since the presence
of suspicion signifies the commencement of a
criminal procedure investigation, and its absence
obliges the prosecutor’s office to immediately
stop the initiated criminal investigation (§170 II
of the CPC of the Federal Republic of Germany)?.

In accordance with the predominant position
of the FRG Supreme Court the science considers
suspicion of a crime to be a strong-willed act of
the body conducting the criminal prosecution,
which expresses its position on the prosecution
against the accused’.

However, the peculiarity of the German
criminal procedure is that it is not acquainted

with such procedural documents as the decision
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to initiate a criminal case and the decision to
bring a person as an accused. It seems interesting
how suspicion is established in Germany.

According to the German criminal
procedural doctrine and a point of view prevailing
in the FRG Supreme Court’s practice, suspicion
can be ascertained if there is a will of the body
to prosecute the accused: when a formal criminal
trial against the accused begins, when the
person is interrogated as the accused, when the
authorities, carrying out criminal prosecution,
apply measures of procedural coercion to an
individual or carry out measures, permissible
only towards the accused, for example a short
term detention (§127 II of the Criminal Procedure
Code of Germany), custody (§112 of the Criminal
Procedure Code of Germany), carrying out
activities aimed at identification of an individual
(taking blood samples, fingerprinting — §§8la
and 81b of the Criminal Procedure Code of
Germany). Questions arisen in this connection
are as follows: when suspicion of an individual
and, consequently, acquisition of the procedural
status of the accused should be ascertained and
when coercive measures are possible to apply.

Judicial practice and the criminal procedural
doctrine proceed from the fact that the criminal
investigative body is obliged to declare the
suspect the accused if the assumptions about
an individual’s complicity in the crime are
reinforced to the objectively existing against him
initial suspicion of committing an offense'’.

In accordance with §152 II of the German
Criminal Procedure Code, the prosecutor’s office
is obliged to initiate a preliminary investigation
The

theory and practice of the criminal process usually

when “sufficient evidence” is available.
designates this point as the initial suspicion'.
According to §160 I of the FRG Criminal
Procedure Code, as soon as the prosecutor’s office
has learned from statements or by other means

about suspicion of committing a criminal offense,

it is obliged to investigate the circumstances of the
case to resolve the issue of bringing a state charge.

Initial suspicion is a collection of certain
factual data, which, taking into account forensic
experience, allow us to conclude that an individual
may be involved in a criminal act'?. In order to
ground initial suspicion, a sufficient set of certain
factual data is needed to reflect possibility and
likelihood of a crime commission by the given
individual. Legal literature highlights that initial
suspicion in order to justify interference in the
rights of the accused, inevitable in the course of
the preliminary investigation, should contain two
points: the data on which suspicion is based must
be, first, factual, and secondly, sufficient.

If only both points are available the data,
which

anything more than conjectures and assumptions,

in themselves could hardly ground

become initial suspicion. At the same time, data
will be deemed factual if they are based on facts,
that is, on specific events of the past directly
related to a punishable act committed or not
yet completed, and can be proved by available
means; data can be considered sufficient if they
reflect the possibility of committing a punishable
act’®. Assumptions based on the professional
and life experience of the person conducting the
criminal prosecution, without specific factual
circumstances supporting the hypotheses, are
not in themselves sufficient for ascertaining the
initial suspicion'.

Nevertheless, one can not overlook the fact
that assumptions, hypotheses as such do not
appear from “nowhere”; they always have a certain
basis, which entails their frequent transformation
into initial suspicion in connection with the
discovery of additional factual circumstances.
When deciding on a sufficient set of factual
data necessary to establish initial suspicion and,
accordingly, toinitiateapreliminary investigation,
the prosecutor’s office as a criminal prosecution

body has a discretion, that is, a certain margin
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of appreciation, since suspicion, including initial
one, is an appraisal concept. Any freedom of
discretion ends where the arbitrariness of bodies
conducting preliminary investigation begins, for
example, those conducting certain investigative
actions only on the basis of conjectures and
assumptions®.

The German criminal procedure science and
judicial practice have developed a design of a so-
called “outside observer” which serves a tool to
check whether initial suspicion is available or not.
According to this design, the investigation should
be based on such suspicion or a set of concrete
facts that are sufficient from the point of view
of any professional investigator, and this can be

rechecked by replacing the results of a certain

1

person’s individual mental efforts with a third
one in a comparable situation's.

Thus, suspicion plays a key role in the
German criminal process, providing the basis
for the initiation of a preliminary investigation to
apply measures of criminal procedural coercion.

Not only the German criminal procedural
doctrine, but also judicial practice, and the
legislator are guided by the doctrine of suspicion
in the course of the criminal proceedings. We
believe it possible to use the experience of
German criminal procedure law when developing
the doctrine of suspicion, the moment suspicion
occurs, as well as the concept of “detention of
a suspect” in the Russian criminal procedural

doctrine.
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CooTHOLIEHNE MOHATHH «3aJiepPKAHUE» U «IOA03PEHUE)
B YroJioBHOM npouecce Poccun u I'epmanuu
JI.B. MaiiopoBa, S1.M. IliiomukuHa

Cubupckuii pedepanvHulil yHusepcumem
Poccus, 660041, Kpacnospck, np. Ceob600nwiii, 79

Cmamusi nocesiuyeHa 0OHOU U3 Mep Y20I08HO-NPOYECCYANLHO2O NPUHYHCOCHUSL — 3A0ePIHCAHUIO U €20
COOMHOUICHUIO C NOHIMUEM «N0003peHue». B poccutickom npase HedocmamouHo ypezyiuposan 60-
npoc 0 NPAGOBOM NOJIONCCHUU TUYA NPU YAKMUYECKOM 3A0ePHCAHUU 00 B030YHCOCHUS Y2OT08HO20
oena.

Ananuz mep npunysHcoeHuss 00UHaKoso akmyaier kaxk ois Poccuu, max u ons Iepmanuu.

B yeonosno-npoyeccyanvriom npase I'epmanuu yuenue o no0o3penuu u 3HaueHue OaHHO20 NOHIMUSL
OJ151 NPUMEHEHUSL MeP Y20]I08HO-NPOYECCYALLHO20 NPUHYICOCHUS. UMEIOM UCMOPUYECKU OJIUMENbHbLI
nepuoo, NO3MOMY UX AHAIU3 6 CIAMbe UMeem 3HaueHue OJisl pOCCULicko2o npagonpumernumelisi. Oco-
Ovlll uHmepec npedcmasisiem onpeoeienue NOHAMUsL HaA4aIbH020 NOO03PEHUS, MOMEHM €20 O3HUK-
HOBEHUS, A MAKICE KAKUM 00PA30M 6 KANCOOM KOHKPEMHOM Cyuae KOHCMAmupyemcs Haauyue Ha-
YAIbHO20 NOOO3PEHUSL.

Veenuuenue mep npunysicoenus kak omeem co8peMeHHbIM 8bl306aM. OOpbhe ¢ MeppopuUIMomM U Op-
2AHU30BAHHOU NPECMYNHOCMbIO, CONPOBONCOACMCS 803PACMAIOWell UYECMEUMENIbHOCIbIO K Dojlee
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MouHOU peziramenmayuu yace cywecmesyrowmux, 4mo, 6@3)/6]1061—10, Kacaemcs nOHAMuUA 3a0ep9fcauu}z
6pOCCHIZCKOM Y20JI06HOM npoyecce.

Kurouegvie cnosa: 3adepoicanue, coomnowenue ¢ NOHAMUEM «n0003PeHUey, NPAgoeoll Cmamyc Qax-
MUYecKU 3a0epACAHHO20 TUYa 00 8030VAHCOCHUS Y2OI08HO20 0eld, YUeHUe 0 NOO03PEeHUU, HAYATIbHOe
nooospetue.

Hayunaa cneyuanvrnocms: 12.00.00 — ropuduveckue HayKu.







