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BBepneHue
HacToswee nocobue MMeeT LeMbl0 He NPOCTO OMMCaTb YrONOBHbIN
npouecc CLUA, HO W pfaTb BO3MOXHOCTb YMTATENlO MOMYYUTbL CBOE
npeactaeneHne o Hem. 1A 3aToro B KOHUe paboTbl NPUBOAATCSA Kas3yCbl W3
amMepUKaHCKON cyaebHOM npakTuku. OHW BOCMPOM3BOAATCS Ha aHTIMACKOM
A3blKe B TOM BWAe, B KOTOPOM ObliM 0ONy6/1MKOBaHbl, Aabbl U36exaTb

ManeiiLero Cy6'beKTI/IBI/I3Ma.

B KOHLE KaXZoi rnaBbl CHOPMYMPOBaHbI KOHTPO/bHbLIE BOMPOCHI,
noMorarLye pasobpaTbcs B CYLLECTBE 3aTparMBaeMblx Mpo6/eM, a Takxe
BOMPOCbI CPaBHUTENILHOTO MjaHa, KOTOpble MO3BONAOT Goniee rNyGOKo
YSCHUTb COAEpXKaHne yXke pPoCCUIiCKOro YrofoBHOMO mpoLecca.

[ns Toro, uTo6bl M3yueHWe NpejsiaraemMoro Mmarepuana npuobpeno
60/Mee OCMbIC/EHHbI XapakTep, MOCTaAMAHOE W3MOXEHWE aMepUKaHCKOro
YrOMIOBHOTO  Mpollecca npefpapsieT HeGoMbluas TeopeTWyeckas YacTb,
nocesileHHas npupode npouecca CLUA, a Takke €ro TeopeTUYecKum
MOZie/NIIM, KOTOpble He TO/bKO OTPaXalT OCHOBHbIE JOCTUXEHWS HayuHO
MBIC/IA, HO U MOTYT 6bITb MCMO/b30BaHbI B KA4YECTBE METO/A U3YUeHus.

3aBepLUaeTcs Noco6ue CrMCKOM UTepaTypbl (MCMOb30BaHHOWK Mpw
€ro HarnmcaHuu, OCHOBHOIW W JOMOMHUTENLHOM), @ TakKe B MPUIOXKEHUAX

- CXemMamu.



1. MoHATHe yronosHoro npouecca CLUA

1.1. CocTasaTenbHad npupoga yronosHoro npouecca CLUA
MoHATME cOCTA3aTENbHOCTN SBNSETCS K/KYEBbIM A8 MOHWMaHUA
TOro, 4TO M3 ceba npeAcTaBNSET amMepUKaHCKMIA YronoBHbIA npouecc. Ero
uenb, Kak M 060 Apyroil npaBOBOA CUCTEMbl, COCTOMT B MPUHATUK
CNpaBeAnnBOrO0  pelweHWs MO  YrofioBHOMY ey B YCNOBMAX
6ecnpncTpacTHOCTW, YBaXEHWS MpaB M CBOOOL YenoBeka M rpaxpaHuHa,
KOPPEKTHOCTM MO OTHOLIEHWKD K CTOPOHaM ¥ BO3MOXHO  MOJIHOM
MHHOPMMPOBAHHOCTY O NpefMeTe NPaBoBOro cropa’ .
CornacHo Teopumn cocTA3aTeNbHOCTM 3TO MpeAnonaraer :
1)  camocToATeNbHOCTb  CTOPOH B COOMpaHWW,  MCCNegoBaHUM W
npesCcTaBNeHn LOKa3aTeNbCTB B CBOMX COOCTBEHHbIX MHTEpecax;
2)  BO3MOXHOCTb CTOPOH aKTMBHO KOHTPO/IMPOBaTb XOA4 CYA0MNPOM3BOACTBA;
3)  MaccMBHOCTb M HEMTPanbHOCTL cyda (CyAbM U MPUCSKHBIX 3aceaaTeneit),
NULWb BbICNYLUNBAIOLLEr0 JOBOAbI U apryMeHTbl CTOPOH;
4) 0053aHHOCTb CyfbW 06ecneynTb MpOLeAYyPHOE paBHOMpaBMe CTOPOH,
CTPOroe cnefoBaHve UMW NPaBWA U3N0XKEHNS [0KA3aTeNMbCTB U OBOAOB;
5)  MCKMIOUNTENbHOE MPaBO Cy/a Ha paspelleHne paccmaTpuBaeMoro fena’.
Ortctoga ocobas LeHHOCTb NpoLesyp B aMepyKaHCKOM CyLOnpOW3BOACTBeE,
NOCTPOEHHOM Ha YXECTKOM pasgeneHun QyHKuUui cobupaHus,

UCCNefoBaHNA U MPeACTaBNEHNS AOKA3aTeNbCTB U (hyHKLMM

! OCHOBHbIE MONOXEHIA TEOPUN COCTA3ATENLHOCTY aMEPUKAHCKOrO YrOMIOBHOTO MpoLiecca cM.: Landsman
S. Reading in Advesarial Justice: The American Approach to Adjudication (American Bar Association
Section on Litigation). West Publishing, 1988; Burnham W. Introduction to the Law and Legal System of
the United States. West Publishing, 1994; n ap.
%CM. 06LLLyt0 XapaKTepUCTUKY COCTA3ATeNLHOCTM YronoBHoro npotiecca CLLIA: BepHam Y. Cya
NpUCHKHBIX 3aceateneid. M., 1995. C. 93-110; MyueHko K. ®. YronosHas toctuums CLUA. M., 1979. C.87-
89, n ap.
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MPUHATUS PELUEHWIA.

CucTema 3TUX Mpouesyp, MO cyTW, NpefcTaBnseT coboii 0cobblii
MexXaHu3M, JaloLuil CTOpoHaM BO3MOXHOCTb U CPeACTBa /1S XXM3HU CBOWX,
MHTEPECOB U KOHTPO/S Haf MpaBWUIbLHOCTLIO [BWXKEHUs fena. Bonee Toro,
npaBocyfue 3[4ecb B KaXKAOM KOHKPETHOM C/ly4yae ecTb CO3faHue Takoro
MexaHuW3Ma, B KOTOPOM [/laBHOW Le/blo SIBNSETCS BOCMPENsSTCTBOBaHWE
MPUHSTWIO NpPeaonpeseieHHOr0 3aKOHOM WKW MPEeLeAeHTOM  «O/DKHOF0»
peLLeHUs OfHUM OpraHOM BAACTW MOCPEACTBOM YCTaHOB/IEHWS MOCTOSIHHOMO
MOAAEPXKaHNUS GasaHca UHTEPECOB W B3aVMOKOHTPOIS.

MHauye roBops, aKUEHT [JenaeTtcs Ha Crnocobe, KOTOPbIM CTOPOHbI
MpOABUIaloT CBOWM WHTEPEChl B MpOLEcce, a Cyf NPUMEHSIET 3aKOH Wau
npeuefeHT. [MpuyeM MNPUHUUNWANBHBIM TMPU3HAETCS BTOPOCTENEHHOCTb
COAEepXaHUs CyaeGHOro peLLeHUs, OCHOBAaHHOrO Ha HopMe OGLLUEro uam
3aKOHOZAaTeNbHOTO NpaBa.

MpegnonaraeTcs, UTO YeTKO, KOPPEKTHO 1 GECMpPUCTPAcTHO
npoBefjeHHas MpoLefypa, NOCTPOeHHas Ha MPOTUBOMOCTAB/IEHWM MO3MLUIA
CTOPOH, COPEBHOBaHWWM WM WIPe WHTEPecoB, NpWBOAWUT K  Gonee
CMpaBef/IMBOMY pe3yfbTaTy B CPaBHEHUWM C 3apaHee MpeAnucaHHbIM
3aKOHOfaTeneM BceobLmMM npasunom’,

Tak NPONCXOAMT TNOTOMY, 4YTO TeM CaMbiM YMEHbLUAETCS PUCK
COBEpLUEHUS  OWMWGOK, CBA3AHHLIA C  «eCTECTBEHHOW  UenoBEeYECKOV
TEHAEHLMEA CNNLWIKOM CKOPOMaaUTENbHO BLIHOCWUTL CYXZEHWEe O TOM, 4TO
elle He MOJIHOCTbIO M3BECTHO, Ha OCHOBAHWM CPAaBHEHWS CO 3HAKOMbIMU

o6pasuamn»*. Kpome Toro, o6nafas CBOWCTBOM NerMTUMHOCTM, npoLieaypa

% Cm. noapo6Hee : dparkoscku C, FonbamaH P, JleHToscka 3. BepxosHbiii Cya CLLIA 0 rpaaaHcKuX
npasax v cBo6ogax. Bapiuasa, 1998. C. 224-226.

* Boigepkka 13 [lOKNaja COBMECTHOV KOH(epeHUMM MO  Npo(eccMOHanbHOM  OTBETCTBEHHOCTM
AMeprKaHCKol accoumaumm topuctos [ Report of the Joint Conference on professional Responsibility of
the American Bar Association (1958)]. Liut. no: EepHgvl Y. Cya npucshkHbIX 3acegateneid. M., 1995. C 94



ABNAETCA 3HauYnUTenbHO 6onee rMOKOM B CPaBHEHWU C 3TANOHOM, 3afaHHbIM
3aKOHOM WM NpeLefeHTOM, KOTOpble CTAperoT 3HaunTeNbHO GbiCcTpee.

Bygyun 06Llenpu3HaHHON, C O4HOW CTOPOHbI, W KOPPEKTHON B
KOHKpeTHOM fene, C APYrOi CTOPOHbI, Npouefypa obneryaeT ofobpeHue
NPUHATOrO peLueHns 06erMM CTOPOHaMK, HECYLUMMU OTBETCTBEHHOCTb 3a
pesynbTaT ~ UCMOMb30BaHUA  MNepedaHHbIX WM B pacrnopskeHue
NpoLieccyanbHbIX CpeacTs’.

WTak, ¥MMeHHO npouefypa ecTb OMpefensiolwasn XxapakTepucTuka
amMepUKaHCKOro YrojoBHOrO MpoLuecca, K/HYEBbIM 371EMEHTOM  KOTOPOW
ABNSETCA NpoLieccyanbHas cnpaBesnnBoCcTb. Ee LeHHOCTb, npoucTekaroLlas
M3 yBaXEHWs K MpaBaM YenoBeKa, CTaBWTCH Bbllle  LEHHOCTM
3(btheKTMBHOCTN Cyfe6HOr0 pelleHWs 1 Jaxke MOXET MPOTUBOPEYUTb
nocnegHei.

PasymeeTcs,  COBOKYMHOCTb  BbILIENPUBEAEHHBIX  TEOPETUYECKUX
NONOXKEHWA, MOTyWMX ObiTb HAa3BaHHbIMKW COCTA3ATENIbHOW  MOZENbHO
CYy[0NpPOM3BOACTBA B aMEPUKAHCKON OpUaNYecKoi nnTepatype (M B LenOM
B NMTepaType CTpaH 06Lero npaea) npefcTaBnseT coboil Hambonee oblyee
OnucaHWe CyLHOCTW amepuKaHCKOro BapuaHTa YronoBHOIO MpoLecca,
OCHOBAHHOIO Ha aHr10-CakKCOHCKMX Tpagauuusax. [103ToMy ecTb CMbiCA
KpaTKO OCTaHOBUTbCA Ha  PacCMOTPeHUM nexawx B pamkax
NPeAnoXeHHON OCHOBHOM MOLENN WHTEPMpPeTaLmax yUeHblX, OTpaxatowwmx
CBOM MPEACTaB/ieHNs He CTOMIbKO O TOM, KakUM ABMSIETCH, CKOMbKO - KakuM
[OMKeH 6bITb COCTA3aTENMbHbIA Yron0BHbIV NpoLecc.

MOXHO BblAeNUTb TpU TPYNMbl TakUX WHTepnpeTauui, W

TEOPETUYECKUX Mo,qene|7|, OCHOBaHHbIX Ha pa3/InYHbIX KPUTEPUAX:

® Cm.: ®paHkoBc C, Tonbamad P., JleuToBcka 3. Ykas. cou C. 225, dpugmad /1. BsemeHve B
amepuKaHckoe npaso M., 1992. C.61.
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1) Mogenm cye6HOro paspeLleHuns Cropos;
2) MOfE/IN COLMANbHOrO KOHTPOAS;
3) anbTepHaTMBHbIE MoaeM .

B 13BECTHOI CTeneHW, Kak MO COAEPXaHWH0, TaK WU MO OCHOBaHUSM
JENeHNs1 OHW MepecekaloTcs. TeM He MeHee, WX U3/IOXKEHWEe MO3BOMSET B
Hambosee CXaToOM BWAe MNPEACTaBUTL LUMPOKYID MNaHopamy Hay4HbIX
MOAXO/A0B U B3I/ISA0B HA aMePUKAHCKUI YroMoBHbIN MPoLECC U B LIEMIOM Ha

npouecc cTpaH 06LLero npaea.

1. 2. Mogen cyae6HOro paspeLleHus crnopos

PasnnyaloT  TpU  OCHOBHble  MOJENM  CyAebHOro  paspeLueHus
YrofI0BHOIO Jena: JeKnapaTuBHYIo, NONUTUYECKYIO ]
3aKOHOAATeNLCTBOBAHNS KaK CMy4aiiHoro ann3oda B npasocyaum’.

3TN MOfeny KacarTCs HenocpefCTBEHHO TOMbKO cyfa (cyfpwu), ero
ponn B npouecce M B 06LWeECTBe, W AeNATCA MO OTHOLUEHMIO K cBoGoAe
cyfeinckoro ycmotpeHus. [OCKOMbKY akUeHT B HMX [enaeTcs He Ha
npouesypy CyAebHOro cropa, a Ha MpUHATWE peLleHuid, OHW SABNAKOTCS
B&XHbIM  [OMONHEHWEM K  W3/IOXKEHHOW  Bbllle  XapakTepucTuke
COCTA3aTENbHOr0 YronoBHOro npoLecca.

[JeknapaTvBHas Mofe/b NPaBOCYAUA UCXOAU T U3 MOMHOTO OTPULLaHMA
cBo6oAbl Ccyaeiickoro ycmoTpenus®. Cyabs He TBOPUT MpaBo, a /lb C
MOMOLLBIO YXE CNOXUBLUEACH CUCTEMbI NPUHLUMNOB, (YyHAAMEHTabHbIX
npas 1 cBOGOA W COrNacoBaHHON (OCHOBAHHOM Ha HWX) MOMUTUKOWA HaxoamT

Tpebyemoe (MOAXOAsLLEe) AN NPUHATUS PELLEHUS NPaBUO.

® HavmeHoBaHwe AByX NOCAEAHMX FPYNN MOZENeiA HOCMT YCNOBHbI XapaKTep 1 OTpaXkaeT TOUKy 3peHUs
aBTOPOB Ha VX COfiepYKaHMe 1 OCHOBaHWe [eNeHMs.

" CM. noppo6Hee : Bapak A. Cypelickoe yeMoTpeHme. M.. 1999. C. 304-310.

8 Cm , Hanpumep : Dworkin R Natural Law Revisited // University of Florida Law Review. 1982. N 34. P.

165.
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CunTaeTcs, YTO [aXe €CiM OH MO CyLIeCTBY (HOPMY/SMPYeT HOBYHO
HOPMY, TO 3TO He MpaBOTBOPYECTBO, a PacKpbITUE  COAePXKaHUs
CYLLiECTBYHOLLErO OBLUEr0 NPaBa, PasbsiCHEHME CKPLITOrO B HEM CMbIC/A.

WHaye roBops, B NOGOM C/lyyae peLUeHue Cyfbu ecTb AeKnapauus Tex
LEHHOCTel W NpaBWa, B CUCTEME KOTOPbIX OH [elCTBYeT U KOTOpble
npusHaeT. 6o onpegenstouie AaHHYH MPaBOBYKD CUCTEMY €CTECTBEHHbIE
npaBa YenoBeKa, «C/MLUKOM BaxHas npo6rema, 4To6bl OCTaBNATb UX Ha
ycMOoTpeHue cyasi»’.

HanpoTuB, cOrnacHo MOAMTWYECKOW MoAenW, CyfAbsi MOMb3yeTcs
NpaKkTUYeckn abCoMOTHON CBOBOAON YCMOTpeHWs. LIeHHOCTbIO Aas Hero
SBMISETCA TO, UYTO OH CaM OnpedensieT Kak LEeHHOCTb, MpaBoM - TO, 4TO
(hopMy/MpyeTcs Kak npaBo, ucxofs ux Hee. Mpuuem cyfpsi, TBOps Npaso,
6onee NOX0X Ha 3aKOHOAATENS, OCYLLECTBSIOLLEr0 NOJUTUKY C YYETOM Mep
06LLECTBEHHOrO COTNIacks, HeXenu Ha apbuTpa B npasosom crope’’.

Tak MpPOUCXOAWT MOTOMY, 4TO, BO-MEpPBbIX, 3aKOHOAATENbHAs BNacTb
He B COCTOSIHUW YperysvpoBaTb CTaTyTamu BCH C(epy Tpebytolmx 3Toro
06LLECTBEHHbLIX OTHOWIEHNA™; BO-BTOPbIX, N06as nNpaBoBas  HopMa
(cTaTyTHas WM MpeuefeHTHas) Mo MPUHUUMNY SBNSETCS HECOBEPLUEHHBIM
OMMCaHWEM COLMa/bHOW AeCTBATENBHOCTU W HYXAAeTCs B MOCTOSHHOM
COFNAcoBaHNN C Hell B KOHKPETHbIX CUTyauusx'?; B-TPeTbUX, W3MEHeHs
COLManbHOTO M MOJIMTUYECKOTO KOHTEKCTOB BbI3bIBAlOT HEOBX0AMMOCTb
TO/IKOBaHWs! O6LLEr0 U CTAaTyTHOTO NpaBa, MPUMEHWUTENLHO K OTAeNbHOMY

cnyyato (MepecmMoTpa KOHKPETHOW MpaBoOBOW HOPMbI, OTCTYM/EHUS WK

° Bapak A. Yka3. cou. C. 306.

1% Cwm. 06 atom, Hanpumep: Judicial Conflict and Consensus : Behavioral Studies of American Appellate
Courts. Ed. by Goldman and Lamb, 1968; Shapiro M Courts New York, 1981; Nolfinger R.. Shapiro M.,
Greenstien F. Dynamics of American Politics. Englewood Cliffs, 1980: k ap

"' Cwm.. Brody D, The American Legal System : Concepts .nid Principles Le.xington, 1978. p.9, v ap.

2 Cm.: Harris J. Legal Philosophies. New York, 1980 P. 83; Grossman J Wellss R. Constitutional Law and
Judicial Policymaking. New York, 1980. P. 49: u gp. 1



Jaxe 0TKasa OT Hee Kak yCTapeBlueii, OLIMBOYHOW WA HECOBMECTUMON C
COBPEMEHHLIMI NPeACTaBNEHNAMM O CMPaBEANNBOCTA W OLiEHKaMK paHee
CNOXMBLUMXCS 3TaN0HOB NoBefeHNs)™ . VIMEHHO B 3TOM CMbICIe Cyf UrpaeT
MONMTMUECKYD pOfb UM B  €ro  [AeATeNbHOCTW  Kak  MpoLecce
3aKOHO/]aTeNIbCTBOBAHNA  «paspelleHie  CMOpoB  ABMAETCS...N06OUHOI
yHKUMe»™.

Mogens 3aKOHOJATeNbCTBOBAHMA Kak CyuaiiHOro anusoga B
npaBoCcyaMM NpeAcTaBnseT COBO/ CBOEro pofa KOMMPOMMCCHBIN BapuaHT
nepBbIX ABYX MOfeneii. OHa 1MeeT 1Ba OTNNYNTE/bHBIX MPU3HAKA
1) onpefensiollee 3HaueHWe MPUHATMA peLleHMs Ans BCero npolecca
paspeLLeHns cyae6HOro crnopa;

2) BO3MOXHOCTb CyfeiiCKOr0 NpaBOTBOPYECTBA 1M YCMOTPEHUA B
OFpaHNYeHHOM YNCAe IEN 1 B OTPAHNYEHHbIX pamMKax™.

113BeCTHO HECKONbKO MHTeprpeTauuii gaHHoli mogenn'®. Mepsas n3
HNX (KOHCEHCYCHas MOfeNb) UCXOANT U3 LIEHTpanbHO posm B cyae6HOM
npouecce OBLIECTBEHHOTO COFNAcUA Kak Mepbl, OMpeAensioleii rpaHnLybl
CyZeiickoro npaBoTBOpYeCTBa. BTOpas CTPOMTCA Ha YTBEPKAEHUN O TOM,
uYTO CyfbM 3aKOHOAATENLCTBYIOT TOMLKO B CUTYyaLMsX MpaBoBOro npobena
(cy6Momenb 3aKOHOAATENbCTBOBAHWS B MPOMEXyTKax). TpeTbs, Tak
HasblBaemMasn [JO/KHas Cy6Mofen WnM  cy6MOAen  OrpPaHNUYeHHOro
Cyfieiickoro ycmMoTpeHua'’, oTBepraeT nepBble fABe WHTeprpeTauuu. OHa

paccMmaTpmBaeT  KOHCEHCYC BCero /uWlb KakK npuHuun, KOTOpPbIM

Bcm, Hanpumep Pound R. The Criminal Justice in America. New York. 975; Cardozo W. The Grows of
the Law. New-Hawen. 1944. P. 20, TymaHo» B. A. Bypxya3Ho-npaBoBas ngeonorus M., 1971 C 30.
Xugkos B. A. BepxosHbiii Cys CLUA : Mpago v nonmtuka. M. 1985. C. 108-110, Kosanes B.A.
Byp>xya3Hast 3aKOHHOCTb- TEOPETUYECKME UIVIHO3UM U Cyae6HO-MonuLelickas peanibHocTb. M, 1986. C. 33

-36; 1 ap.
 Bapak A. Ykas. cou. C. 307.
**Tamxe. C.307-308.
6Cm, Hanpumep: Bell J. Policy Arguments in Judicial Decisions 1983.
7 Cm: Bapak A. Ykas. cou. C. 310.
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PYKOBOACTBYETCS CyAbs B CBOEM YCMOTPEHWW 1 KOTOPbIA He MOXeT
ucuepnbiBaTh COGOM BCHO MOAENb, XOTS 6Gbl MOTOMY, 4TO He Bcerja
CYLLIECTBYET.

Kpome Toro, B TpeTbeli MHTEpNpeTaLny Modenm NnoAvepKUBaeTcs, Yto
cam no ceGe npoGen npaBa He BbI3bIBAET HEOGXOAMMOCTU B CyZeliCKOM
npaBoTBoOpuecTBe. «CyAbs [O/MKEH AyMaTb O 3aKOHOZaTeNle, HO OH He
[OMKeH AymaTb Hanofobue 3akoHogatensa»'® . OH MOXeT TBOpUTbL MpaBo
/MWL B CAyyvaiiHbIX 3MM304aX, WCMO/b3ys OrpaHWYeHHoe Cypelickoe
YCMOTpeHWe B KauyecTBe MHCTPYMEHTA B MPOLIECCE CYAENCKOro paspeLleHus

cnopos®.

1.3. Mogenm coumnansHoro KoHTpons

PaccmaTpmBaeMble HWXe MOZAenu YronoBHOro npoLlecca B aHrno-
amMepuKaHCKO/ nuTepaType MO 6OMblIe 4acTW MMEHYIOTCS MOAensmm
YrOMOBHOM HOCTULMW. HeKoTopble M3 HUX AOCTaTOYHO MOAPOGHO OCBELLEHbI
B Hallleii nuTepatype, Apyrue - Manou3BecTHbl, 1M60 BOOOLLE He WM3BECTHbI
poccuiACKOMY unTaTento. FABAAACL, TaK UM MHAYe, OTPaXEHUEM UAE0NorMn
«rOCMOACTBA MpaBa», 3TV MOJENU MNO3BOMAIOT 00603peTb pasNnyHble
CTOPOHbI YroNOBHOIO nNpouecca B 3aBUCUMOCTM OT OTHOLLUEHMA K 06LLMM
Lenam 1 YHKLUMAM YrONOBHORA OCTULMW, KOTOPas Npu3BaHa:
1) 3awmwath Hapog nyTeM MpefoTBPALLEHNS WU MPeceyeHns MpecTynieHui,
1306/IMYEHNA  BMHOBHLIX B WX COBEPLUEHMM W KX MOCMedytoLei
peabunutauuu;
2) oCywecTBnATb MPUHUMNLI  YnpaBneHus (rOCMOACTBA) MpaBoM U

YBaXEHWs K HeMy uepe3 06ecreyeHuMe paBHOTO  06palieHust ¢

18 Tam se. C. 310.
Tam xe.
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Nnof03peBaeMbIMU1, aPECTOBAHHBLIMU  (3afePXKaHHbIMKM) 1 06BUHAEMBIMMU,
AMLaMK, COAePXaLLMMUCA NOJ, CTPaXeN;

3) ycnewHo npecnefosats NPeCTYNHWKOB (O6BUHSAEMBIX) WM OMNpaBAblBaTb
HEBUHOBHbIX;

4) noagepxvBatb NOPAAOK;

5) Haka3blBaTb NPeCTYNHUKOB;

6) perucTpuposaTb COLMaNbHOE HEeOf06pPeHVe MopULAEMOro MOBEeLEeHUs
NPecTyNHWKOB;

7) nomoraTh )epTBam NpecTynaeHnin .

B 1964 r. npogeccop [epbept Makep Bnepsble chopmMynuposBan fse
TeopeTUYecKne MOLENU YrofioBHOTO MpoLecca, KOTOpble Onpefenun B
TepPMUHAX Haf/Iexallero NPOLecca U KOHTPONA Haj NpecTynHoCTLi0Z,

MepBas  Mofenb  (hakTUYECKW ABNANacb  IKCTPanonAumen  Ha
YrONOBHbI/A Npouecc (M YrofoBHYK KCTULMIO B LENOM) KOHCTUTYLIMOHHO-
MpaBOBbIX MOMOXEHWIA, 0XBaTbiBAEMbIX MOHATUMEM «AO/DKHaA MpaBoBast
npoueaypa». B 0oCHOBe 3TO MOAENW NEXMUT Wies pPaBHOW W crpaBeAnvBOiA
4na Bcex CyAebHOW mpouefypbl, C MOMOLLbO KOTOPOW rpaxiaHe MOryT
orpaguTb  CBOK aBTOHOMWIO OT Mpou3Bofia  BnacTei’.  PassuBas
(cuctematunsupys) aty ugeto, I'. Takep co3fan MaeannsnpoBaHHY0 BEPCUIO
TOr0, Kak CucTeMa Yrosi0BHOW OCTULMWN AO/MKHA paboTaTb, He OTK/IOHSACH U1
He Hapyllas MmpuHUMna rocrnogctea npasa. OHa HernocpefCTBEHHO CBfA3aHa
C npaBamum 06BWMHAEMOr0 Ha MPe3yMNUMI0 HEBWHOBHOCTM, YeCTHbIN

MpoLieCcC, PaBeHCTBO Mepes 3aKOHOM M T. M. KOTOpble YMpaBasioT

2 B o6uiem Brge 0 Lensx u hyHKLUNUAX YronoBHoi cTuumn CLUA n apyrux cTpaH o6uiero npasa c.:
Waddington L. Criminal Justice. New York, 1982, Criminal Justice. An Introduction to the Criminal Justice
System in England and Wales. London, 1995. p.4 n gp.
2 Cm. Pasker H. Two Models of the Criminel Procedure // U.P.L.R. 1964. N 113.
2w, noapo6Hee 0 JOKTPUHe "Haanexallero npouecca” CLUA KoHcTutyums n npasa rpaxgaH /Mog
pea. W.A. TeeBckoro (0TB. pea.), B.A. BnacuxuHa, C.A. UepBoHHoii. M., 1987. C. 136-138; Bo6oTos C.B.,
JXuraues W. HO. BeefieHue B npasoByto cuctemy CLUA. Mi,i.1997. C.245-250. n ap.



YrONOBHbIM MPOLLECCOM W rapaHTMPYHOT, Y4TO HEBWHOBHLIA GyaeT onpasaaH,
a BUHOBHBI ocyaeH>.

BTopas mogenb, onpegeneHHas I. MakepoM Kak MOAENb KOHTPONS Haf,
NPecTYMNHOCTLHO, paccmartpusaeTca UM caMum Kak npsamo
NPOTMBONONOXHas Nepsoit*’. OHa MOKasblBaeT POfb CUCTEMbI YFOMOBHOIA
IOCTULMW B YMEHbLUEHUW, MPefOTBPaLLeHU U NpecevyeHnn MpecTynneHni
nyTeM 06BUHEHWSA WU HaKa3aHWA Tex, KTO BUHOBEH. Kpome Toro, ata Mojenb
NnofYepKMBaeT BAXHOCTb 3alWWTbl rpaxjaH, obliecTBa WM rocygapcrea
NMOCPeACTBOM CHUXEHUS NPECTYMHOCTM YCUNUAMU, NPEX e BCero, noauuum
N 0OBUHUTENbHBIX CNYX6, KOTOPble HECYT OTBETCTBEHHOCTb 3a TO, YTO6bLI
BUHOBHble MpeAcTanu nepej CygoMm, 06ecrneymsatoT  HEOTBPaTHOCTb
YrofioBHOM penpeccuu. IMEHHO OT MX OMEepaTMBHOCTM 3aBUCUT JOCTUKEHNE
3TOr0 rNaBHOrO B KOHTPONe Haf MPEecTYMHOCTblO pe3ynbtata. OTclofa
Heo6XxoAMMOCTb ycuneHma pocypae6Horo NPOU3BO/ACTBA, ero
[OOMWHUPOBaHUA HafJ «Mef/IMTENbHbIM U HE3(M(EKTUBHBLIM», N0 MHEHWUIO T
Makepa®, cyaebHbIM MPOLECCOM AaXKE 3a CYET OTCTYMIEHMA OT HOpM,
3alMLLaloWmnX npasa nogo3peBaemMbiX.

B pamkax Takoro npotecca (abpukaums [oKasaTeNbCcTB WM OTKa3
UCMONb30BaTb  Cyfe6HbI  Npuka3 Ha  O06bLICK  MOTYT  CUMTaThCA
ornpasAaHHbIMK, ecni 06ecnevnBatoT OCYXKAEHWe MPECTYMHUKE, O KOTOPOM
NoNLMSA «3HAET».

HecmoTps Ha TO, uto cam [. Tlakep paccmatpusan o06e
BbILLEOMNUCAHHbIE MOJENM Kak ufeasbHble, peanusyeMble Ha MPakTUKe

TONbKO 4Yepe3 Kommnpomucc, ponyueHne BO3MOXHOCTM WIHOPUPOBaHUA

“Moapo6Hee cM.: Paker H. The Limits of the Cnminal Sanction. Stanford. 1968, Paee 06 3ToM e nucan
[xepom CkonbHMK : Scolnick J justice without Trail. New York, 1966,
2 packer H. Ykas. cou. P. 153.
% packer H. Two Models...P 162. 5



OTAENbHbIX MpaB MOA03pPeBaeMbIX He MOF/I0 He Bbl3BaTb CEPbE3HOW KPUTUKM
M 06BMHEHMI B Of0OpEHUM MpPaKTUKW HapylleHWs npaB 4YenoBeKka B
yronosHom npouecce?.

He cnyyaiiHo nostomy B npoTMBOBEC BTOpoi mogenn [I. [Makepa
nosBunacb TPeTbf  MOJEeNb  YFOMOBHOW  tocTULMM  (KOHTpONs  Haj
MPecTyMHOCTbI0, MOCAralolleil Ha WHTepecbl AIMYHOCTM), pa3paboTaHHas
. Tpucbcoutcom B 1970 r.7

Wpeonornyeckn oHa npoTuBOCTOUT 06eum  mogensm . Tlakepa,
KOTOpble PaccMaTpyBalOTCA KakK KpaiHWe NposBneHWs 06LLei AOKTPUHbI
cocTtasatenbHocT (60pbbbl MHTEpecoB). OAHAKO KOHLENTyanbHO Mofenb
[x. Tpuddutca sBHO 6nmke BTopoir mogenu [T, Makepa, MOCKOMbKY
NCXOAUT He W3 NPOTMBOMONOXHOCTWM MO3ULMIA CTOPOH CyAe6HOro cropa,
XapakKTepHoi AN COCTA3aTelbHOro Yros0BHOro NpoLecca, a M3 B3anMHOCTH,
COBMECTMMOCTW UHTEPecoB (B3aMMHOI «/106BU») MHAMBMAA W FOCYAapcTBa
KaK Y4aCTHWKOB MpoLeccyanbHblX OTHOLIEHWiA. Mo 3Tol noruke agsBokat
BMECTe C MNpeAcTaBuTenem rocygapcrsa (06BMHWTENEM) MPU3BaH MOMOYb
opraHy npasocygus [OCTMYb Haubonee npueMnemMoro Ansa  CTOPOH
NPUMUPUTENBHOIO peLleHns. TakuM NyTem rocyAapcTso, No MbICIN aBTopa
Mofenu, OfHOBPEMEHHO 3alMLIaeT SIMYHOCTb OT CBOEro CO6CTBEHHOrO
npoussona M, B GOMblUei cTeneHw, OT mpecTynHocTM®®. OpgHako B 3ToMm

Cnyyae WHTEPECbI JNIMYHOCTK, npoBO3rnawaémMble MNPUOPUTETHBIMK, ABHO

% Cm., Hanpumep: King M. The Framework of Criminal Justice. London, 1981. P. 12. Kputuky
aMepyKaHCKOI JOKTPUHbI KOHTPO/A Hag, MPECTYMHOCTHIO CM. Takoke : Kosanies B.A. BypiyasHas
3aKOHHOCTb : TEOPETUYECKIE WIVIHO3U 1 CyAeBHO-MoNMLelCKas peanbHOCTb. M., 1986. C. 40-43; 1 ap.

2 Cwm. : Griffiths J. The Ideology in Criminal Procedure or A Third Model of the Criminal Process //The Yale
Law Journal. 1970. Vol. 79,). Ne 3. January

2Tam xe P. 359, 370, 417.
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YCTyMawT uWHTepecam GOpbObl C  MPECTYMHOCTbIO, &  KOHCTPYKLMs
YrONOBHOTO MpOLiECCa NepecTaeT BbiTb COCTA3ATENLHON .

Beneg 3a . TlakepoMm, wieM KOTOpOro 6binM  Upe3BblyaiiHO
BNWSATENbHBI U MONYYNNN Pa3BUTUE B TPYLAX APYrUX yueHblx, B 1981 rogy
Maiikn KuHr npegnoxun cBow LeCTb MOZENel yronosHoid toctiumm. B
HUX OH 06OGLLMM OCHOBHble JOCTVDKEHUS MNPOLECCYanbHON MbICIU CTpaH
06Luero npasa 3a NpolueaLee Bpema’’.

MepBble ABe OH WMeHyeT Mogensmu [lakepa W OMUCLIBAET UX
aHanorMyHo asTopy. [locnegytowme - SBASKOTCS  OPUFMHAIBHBIMY
MHTEpRpeTauusmm.

Tpetbss Mogenbs KuHra (Mogenb peaGunuTalumi) OCHOBBIBAETCS Ha
M3BECTHOW KPWMUHOMOIMYECKOW unAee, UTO MPECTYMHUKUA He MOryT
MOMHOCTBID OTBEYaTb 3a COGCTBEHHblE MOCTYMKW, OBYCNOBNEHHbIE WX
WHOVBUAHBIMU XapaKTEPUCTUKaMKU M (MK) couManbHbIMA (hakTopamn®,
CTOPOHHMKM 3TO uZen BWAST Malo CMbICa B HAaKasaHUM  TaKux
MPECTYMNHNKOB 6€3 CBA3N C UX MCUXMYECKUMU OTKIOHEHUSMU, CEMEWHBbIMY
npo6ieMamMu MAn coumanbHbIM OKpY>KeHUeM. [103ToMy riaBHOe BHUMaHUE
Ha KO/ CTagny yrofoBHOIO MPOLECcca HYXHO YAENATb B3anMOAeHCTBUIO
OpraHoB YroflOBHOW HOCTULMM C 0BBUHSIEMbIM (NOAO3PEBAEMbIM) B LIENSX
YMEHbLUEHWSI KPUMUHANBHOCTY NOCIEAHMX.

Taknm 06pasoM, nonvuWs [o/mkHa 061a4aTb  MOJHOMOUMSIMM
npekpawaTtb  NPOM3BOACTBO B OTHOLIEHWW  MOAO3PEBAEMbIX MU
MpecTynHuMkoB  (0COGEHHO  MOMOAbIX),  KOTJa  ecTb  [aHHble,
CBUAETE/NLCTBYHOLME O BEPOSTHO GOSbLIOKA CTEMEHU HEe3PHEKTUBHOCTM

KapaTtesibHOro BO3,D,€I7ICTBVIFI Ha HUX Mpuuem, pa60Ta9| B

® O gpyrux cy6Moaensx KOHTPONA Hafl MPecTYMHOCTLIO CM Moapo6Hee : Kosarnes B.A. Ykas. cou. C. 46-
-53; v ap.

* Cm. nogpo6Hee : King M. Ykas. cou.

*CM. 06 3ToM, Hanpumep: LLiHaiiaep . KpumuHonorus. M., 1994 1 ap.



peabunMTaLMOHHOM  MOAXOfe,  MOMULENACKMA  UMHOBHMK  MOXET
OrpaHWMUNTLCA  BbIHECEHWEM  MPELOCTEPEXXEHUS  MPaBOHAPYLUUTENO O
HeZOoMyCTUMOCTM MPECTYNHOro MOBefeHUs U MepefaTb ero B areHTCTBO
counanbHoil paboTbl uan cryx6y npobaunn. 3ajada KOTOPbIX COCTOWT B
pecouuanu3aumuy NPecTynHNKOB, BO3BPALLEHUN UX B HOPMa/bHYH XU3Hb.

Bonee ToOro, couuanbHble pabOTHMKM W CAyxalue npo6auum
OKa3blBAlOTCS  BOB/IEYEHHBIMM B YTO/IOBHbIA  MpoLECC Ha  CTaguu
MOCTaHOB/EHNS npuUroBopa, MOAroTaB/MBast creyuanbHble
npeaBapuTeibHble  [OKAafbl € U3/0XKeHUeM NpuunMH  (06CTOSATE/NLCTB)
COBEpLLUEHUS MpaBOHapyLeHUs (MPecTYMN/eHns)) W CBOET0 MHEHUs O
BO3MOXHOM MNpPUroBOpe, B TOM YWC/e Mepe BO3AEWCTBUS asbTepHATUBHOMY
YFOMIOBHOMY HaKa3aHWHo.

OTclofa  UEHTPaIbHBIM  MYyHKTOM  MoZenu  peabunutauuu,
ONpejensiolyM ee COAepXKaHue, CTaHOBUTCS TpebGOBaHWE BO BCEX Cryyasx
6paTb BO BHUMaHWe (YUMTbIBATb) HYX/bl NPAaBOHAPYLLIUTENS.

O[fHaKo 3HaunTeNbHbIA 06bEM MOMHOMOYMUIA BCEX OPraHOB YrOMOBHOM
OCTULMK B BbIGOPE PELLEHUI HEW3BEXHO NPUBOAUT MOZENb peabunuTalmm
B MPOTMBOpEYME C MOAENAMU HAfMEXallero npaBoCYAUs W KOHTPOAs Haj
MPecTyNHOCTbO, KOTOpble MMEKT Lenb 06ecneunTs paBHOe 06palueHue ¢
NpecTynHUKamm  (OGBMHSEMbIMM) M HaKa3aHWe 33  COBEpPLUEHHOE
NpecTymneHre, COOTBETCTBEHHO.

UeTBepTas Mofenb, uAeHTU(UUMpoBaHHas Malikiom KnHrom kak
MOZeNb  GHOpPOKPaTUUecKol  athheKTMBHOCTYM, OTpakaeT [AaBleHME Ha
YFOMOBHbI/ MPOLECC OPraHOB YrofOBHOM HOCTULMM, CTPEMSLLMXCS BBECTU B
Hero pecypcocGeperatoLime npasuna v npoueaypbl. OCHOBHAs Lefb 3[€eCh:
[0GUTLCS TOro, UTOGbI YronoBHbIE Aena 06BUHSEMbIX (MOJ03PEBaEMbIX) Kak

MOXHO 6bicTpee W 3(eKTMBHEE paccmaTpuBaiuMch B cyge. [loaTomy
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ONVMTENbHOE COAepXaHWe npeanonaraeMbiX MPECTYNHUKOB MOA CTpael
WM apecTom A0 CyAa, JONIToe W AOPOrocTosiee pa3bupaTenscTBO B Cyae,
3HaUYNTENIbHOE YWCNO OnpaBfaTeNlbHbIX MPUrOBOPOB W CyAebHbIX; OLIMOOK
NPU3HAETCA HeJOMYCTUMBIM.

Ou4eBWAHO, HaliTM GanaHc (COrnacoBaHHOCTb) MEXAY YKasaHHbIMM
Bblle ABYMS  Mogensamu [lakepa U MOAENbHD  GHOPOKpPATMYECKO
3hheKTUBHOCTM OCTATOUHO TPYAHO®?.

LeicTBnTeNbHO, He MpoCTO, K TMpuMepy, MNOABEPrHYTb TaKue
abCTpaKTHble  MPUHLMMbI, KaK  CMpaBe4nMBOCTb  MpOBEPKE  Ha
3(h(heKTMBHOCTb. Bpsg M ecTb NpsiMble OTBETbI Ha BOMPOCHI, KaK MHOrO
06BMHSIEMbIX ~ JO/KHO  OMpaBAblBaTbCsi,  KaK  MHOFO  Cyfe6HbIX
pa3bupaTtenscTB NM60 CAENOK O NPU3HAHUK BUHBI AO/MKHO OCYLLECTBAATHCS.
[La v sicHoro cnocoba A1 oLeHKM 3(heKTUBHOCTM YrONOBHOIO npolecca ¢
TOYKM 3PEHMS CNPaBEANMBOCTM He CYLLECTBYET.

Bonee TOro, B HEKOTOPbIX C/y4asX WHTEPEChl CMpaBes/IMBOCTM
BCTYMalOT, MO KpaiiHeid Mepe, B BUAMMOE MPOTMBOPEYME C MHTEpecamm
3(hheKTMBHOCTH. Lonyctum, ecnnm 06GBUHSIEMbI  3asiBUT O  CBOEiA
HEBMHOBHOCTW, TO CTOPOHbI OGBMHEHMS W 3aWMTbl HAYHYT MOAFOTOBKY K
cyfie6HOMY pasbupaTenscTBy: cO6Op AOKa3aTeNbCTB, BbI30OB CBUAETeNel W
APYTUX NN, ONpejeneHne cTpaTernn N TakTUKU BefeHus gena u 1.n. Ecim
e O0OBMHSAEMbIA MNpU3HaeT CBOK BUHY, TO 6ofblwas 4acTb MOA06HON
paboTbl 6yfeT UCKIHYeHa.

Takum 06pa3oM, nNpu3HaHWe BUMHbI BbICTYMaeT 34eCb  Mepoi
3(b(heKTMBHOCTM YrONOBHOIO CYZAONPOM3BOACTBA, CBOEr0 poja naToi 3a

COXpaHeHne BpPEMEHU W WHbIX pPecypcoB TOCyAapCTBEHHbLIX OpraHoB W”

% KpuTuueckuii aHanms Mopenelt Kura oM. , Hanpumep: Criminal Justice. An Introduction. P. 22-23.
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rpaxgaH, BOB/EYEHHbIX MO 06A3aHHOCTU, NpaBy WA MPUHYXAEHUIO B
npouecc.

B TO e Bpems, OYeBWAHO, 4TO NtO6Oe faBneHWe Ha 0OBUHAEMbIX
(NpsAAMOe N KOCBEHHOE) C Lie/bi0 3aCTaBUTb MPU3HATb CBOK BUHY MOXET
NNLWKUTL MX JOCTYNA K NpaBocyanio®. OfjHaKo He MeHee ICHO 1 Apyroe: yem
yaule 06BMHsAEMble CTaHYr MCMoNb30BaTb CBOE MPaBO Ha pa3bupaTtenscTBO
WX fdena B Ccyde, Tem 0onee cuctemMa YrosoBHOM tOCTUUMKM  BygeT
neperpy><eHHol 1 JOpOrocTosALLE.

Kpome TOro, nonuums He Bcerfa B [AeCTBUTENbHOCTM pacnonaraer
JocTaTouHbIMK (YbeauTenbHbIMW ANs Cyfa) AOKasaTenbCTBaMy BUHOBHOCTU
nnUa, KOTOpOe OHa MOJO3PeBaeT B COBEPLUEHUM MPECTYM/EHUs. 3HAUWT,
cyfiebHbIN npouecc, 06s3aTe/bHbIA NpU CNefoBaHMKM MOLENN HaL/Iexallero
NpaBoCyAus, MOXET W He 3aBepLUMTbCH YCMEXOM CTOPOHbI O0OBMHEHMS.
OTclofia BO3HMKAIOT 3aKOHOMEpHble OMaceHuss pocTa pacXofoB  Ha
paccnefoBaHvne  6e3  3(peKTMBHOro  pesynbrata  (OBGBMHMTENLHOIO
npurosopa).

WHaue roBopsi, y>Ke B CaMOM NepBOM MPUBAVKEHWUN 3KCTPanonauus
Ha MpaKTUKy paccMaTpuBaeMblX Mogeneii  NOKasblBaeT — Cepbe3Hoe
HanpshkeHne MeXAy HWMKU, KOTOpOe MOXEr paspelunTbcs B TPYLHOM
BbI6OpE OAHOTO M3 TaKWX BapuWaHTOB: OOBMHATH AW MOAO3PEBAEMOr0 W,
3HQuMT, WHULMMPOBaTb Cyfe6HOe pa3bupaTenbCTBO, HaAeATbCA WM Ha
NPW3HaHWEe MM CBOel BWHbI (CAENKY O NPW3HAHWWM BUHbI), NPEKPaTUTL N
YrON0BHOE [eno.

B HekoTOpbIX Chy4asx 0683aHHOCTb 06GBMHAEMbIX, NpeAcTaTb Mepes

Cyaom onpaBAbIBaeTCA HeoOX0ANMOCTLH BbIPa3nTb nocpeacTsom

% Cm. 06 aTom: KpcTv Hunbe. Bopb6a ¢ MpecTynHOCTL0 Kak MHaycTpus. M., 1999 C.139-141.



MNpUroBopa MOpanbHOe HeodoBpeHre NX NoBeAeHMA OBLLECTBOM . [laHHbI
MOAXOf, Halles OTpaXKeHWe B MATON Mofeny KuHra - MOAenu mopuuaHus
MPUCTBDKMBAHUS.  3fecb  Cyfe6HOe pa3GupaTesbCTBO UM HaKasaHue
BbINMOMHSAIOT ~ BaXHYK  COLUMaTbHYI0  (DYHKUMIO:  MOAYEpPKMBAIOT,
MOAAEPXMBAIOT U YCU/MBAKOT C MOMOLLBIO MpaBa MOCTOSIHHbIE, 3HAUYMMbIE
OOLUECTBEHHBIE LIEHHOCTMU.

HecmoTpss Ha $IBHOE TNpOTMBOpPEYME C MOAENbI0  peabunuTauuy,
aprymMeHTUpyeTcs 3TO KakK pa3 peaBuuTUpYoWWM 3((HeKTOM Takoro
HakasaHWs, MOTYLIero BbI3BaTb YYBCTBO CTbiAa Y OCYXAEHHbIX. [puuem
MPUCTBDKMBaHNE AOMKHO WMErb PEUHTErpaTUBHbLIA XapakTep, TO ecTb He
ObITb Upe3MepHbIM, fabbl He CTUIMAaTWU3MPOBaTb MPECTYMHUKOB A0 Takoi
CTEMeHW, KOTfa WX BO3BpalleHMe B  OOLIECTBO, BOCCTAHOB/IEHWE
HOPMasbHbIX COLUANbHBIX CBSA3ei CTaHET HEBO3MOXHLIM.

LLlecTas Moenb KuHra oTBeYaeT Ha BOMPOC, KTO CO3/aeT MpaBo U YbW
MHTEpEeChbl YrofI0BHOE CYAOMPOW3BOACTBO U YrO/OBHas HOCTULUS B LIEOM
06CnyXKnBaeT. HasBaHHasi MoJefNb, VMeHyeMasi MOJENbI0 BacTH, OTpaXaeT
B3r/Isifbl Ha MPaBO, OpraHbl MOMULMW U MPOKYPaTYpbl, 0 MPUMEHSIOLLME,
CyAell, ero TBOPAWMX W OCYLIECTBASIOWMX, KaK HA WHCTPYMEHTbI
rocrnofcTBa M MnoguuHeHus. C TOUKW 3peHUst 3TOTO MOAXOfA YrO/OBHbIiA
MpoLecc YCUAMBAET Posib BNACTU B OGLLECTBE: TeX, KTO CO3/aeT NpaBo M TeX,
KTO €ro NpuBoAWT B AelicTBUE. TO €CTb CyAOMPOM3BOACTBO HAXOAUTCS MOf
B/IMSHUEM VHTEPECOB AOMUHMPYIOLLMX KNACCOoB, 3/MT U T.N. ocyfapcTBO B
9TO  MOfENM  paccMaTpuBaeTCs Kak  [elicTBylollee B MHTepecax
FOCMOACTBYIOLMX  TPYNMN,  KOTOpble  WCMOMb3YIOT — MaTepuanbHoe U

npougeccyanbHOe YyrosioBHOe npaBo A4 [OCTUXEHUA CBOUX LLEﬂeVIsS.

% CM. Hanpumep : Braithwaite J. Crime, Shame and Re-integration Cambridige, 1989.
3 Cm.: Criminal Justice, An Introduction... P 23; Kosines B. A. Yka3. cou. C. 116-117 n ap.



TeopeTyeckoid  NOMbITKOW  MPeofoneTb  MPOTUBOPEUUS  MEXAy
Mogensmu  KuHra ABnsieTcA  MOAeNb  Haj/iexallero  nosedeHns.
OCHOBaHHas Ha COYeTaHWW 371EMEHTOB BO3ME3AMs ANA MPEeCTYNHUKOB C
o6ecneyeHnem yBaXXMTEIbHOrO OTHOLUEHWS! K 06BUHAEMbIM (MOACYAUMbIM),
OHa WCXOAWMT W3  BaXHOCTW  HakasaHus  (BO3/IOXEHWS  YrONOBHOI
OTBETCTBEHHOCTW) NPU YCNOBUM [OKA3aHHOCTU BMHOBHOCTW U CEPbE3HOCTU
(60nbLLUOIA CcTeneH O6LLECTBEHHON OMacHOCTW) COoAesHHOro. [Mpu 3ToM
HakasaHWe He CBOAMTCA K akTy Trpy6oil MecTM WM JIMLIEHWIO
(orpaHnyeHnI0)  NpPaBOCMOCOBHOCTM  MPeCTYNHWKOB, a npejnonaraet
NpUHATME UMM  Ha cebsi  OTBETCTBEHHOCTM 33  HEMpaBOMEPHOCTb
COBEpLUEHHbIX AeACTBWA. Takum nyTeM B pamkax Mogenn [octuraercs
COrNacoBaHHOCTb, COBMECTUMOCTb OTHOLUEHUS K O6GBMHAEMOMY KakK K
NINYHOCTW C HaJeneHWeM ero KOHKPETHbIMM nNpaBaMy B  MpoLLecce,
notpebHocT  obwecTBa  YCTaHaBnMBaTb  BWHY 38  COBEPLUEHHOe
NpecTynfieHne ¢ Haka3aHMeM TO/MbKO BWHOBHOTO W MNpaBoM 006LLecTBa
no6mBaTbCca BO3ME3MsA 3a HENMpPaBOMEPHOe nosefeHune. [pyrvmu cnosamu,

NPEeCTyN/IeHNe N HaKa3aHWe CBA3bIBAETCA C KOHTPOJIEM M MOpanbio!

1.4. AnbTepHaTVBHble MOLENN
CnegyeT OTMETUTb, YTO MPAKTUYECKU BCE PACCMOTPEHHbIE Bbllle
TEOPETUYECKME MOJENN, OTpaxas Te WM WHble CTOPOHbI YrONOBHOIO
npowecca, He Cnoco6Hbl BLICTYNAaTb B Ka4YecTBE OCHOBbI WM MHCTPYMEHTa
[N Npeobpa3oBaHMA PEMPECCUBHOM MO CBOE CyTU NpakTWKU. OHW NiLb
KOHCTaTWPYIOT, OMpaBAblBalOT MO0 KPUTWKYIOT W NpejnararoT BapuaHTbl

€e CMAr4eHus B ToM Ui MHOM OTHOLLEHWNN.

% Criminal Justice. An Introduction P. 23.
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B 0606LieHHOM BUAe MOAENb 3TON MPaKTWUKK, XapaKTEpHOM Kak Ans
CTpaH 06Liero, Tak W TpaX4AHCKOr0 MpaBa, MOXeT OblTb MpeAcTaBfieHa
cnefyowmm o6pasom:

- B LUEHTPe BHWMaHWS OPraHoB YrofIOBHOW HOCTULMM  HaxXOgAaTCs

B3aMMOOTHOLLEHMS MEXy NPECTYMNHUKOM 1 rocyaapcTeom’’;

- 06LLECTBEHHbIN, TOCYAApPCTBEHHbIA MHTEPEC FOCMOACTBYET HafA NMYHbIM,

YaCTHbIM WMHTEPECOM, UTO BbIpaXaeTcs B OduuMaibHOM, MNy6ANYHO-

MpaBoBOM XapakTepe MNPUHATAS PeLIEHNin O BO3GYXAEHWM YrONOBHOIO

[iena, yronoBHOM MPecnefoBaHnm, a Takke BbIHECeHUM npurosopa® ;

- UCMONb30BaHWE B KauyeCcTBE OCHOBaHWs MPaBOBOW aKTMBHOCTW OPraHoB

YrONOBHOW  HOCTULMKM  «  OOLLECTBEHHO/ OMACHOCTW  MPECTYMEHUS»,

paccmMaTpyBaeMoii YrofioBHbIM U YrofI0BHO-MPOLECCYabHbIM 3aKOHaMK C

TOUKM 3pEHUS BUHbI (BUHOBHOCTY) MpecTynHuka (0681HseMoro)®;
WUFHOPMPOBAaHME  JIMYHOCTM  MpecTynmHuKa  (0OGBMHSEMOr0)  WAM

HELOCTaTOUHbI ee Y4eT B BOMbLUMHCTBE CMy4vyaeB NPU ONpeLeneHnn Mep

YroNI0BHOr0 HakasaHma*C;

- OTHOLUEHME K MOTeprneBLUEMY KaK K OOBLEKTY 415 BbISIBNEHWUS WCTUHbI B

yronosHom fene*’, a K ero uHTEpecamM Kak K BTOPOCTEMEHHbIM Mpw

MPUHATUM NPOLLECCYanbHbIX PeLleHnii®?;

- «Kpaka NpaB MOTEPMeBLUEro» OpraHamn YrofioBHOW HCTULWK, peasbHO

samellaolwMn  ero B mpouecce®, M Kak pesynbTaT - BTOPWUYHas

% Ashworth A. Punishment and Compensation: Victims, Offenders and State //Oxford Journal of Legal
Studies. 1986 Ne 6. P. 86 - 122.
% Dignan J. Cavadino M. Towards a Framework for Conceptualizing and Evaluating Victim-Oriented
Models of Criminal Justice. Centre for Criminological and Legal Research. University of Sheffield.
Sheffield, 1995. P.3.

*Tam xe.
0 Kpuetn H. Mpeaensl Hakasanus. M, 1985, C. 53-54.
“! WHaiinep I™. KpumuHonorus. M., 1994, C. 368.
“2 Dignan J, Cavadino M. Yka3. cou, P. 3.
“ Kpuetv H. Ykas. cou. C.99.
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BUKTMMW3aLWS,  BTOPUYHbIA  Bped  (NCUXONOrWMYECKUiA,  MOPanbHBbIN,
counanbHblil), MPUYMHAEMbIA  >KepTBe  paBHOAYLUMEM,  HeAOBEpUEM,
COMHEHNEM O(ULNANLHBIX UHCTAHLMIAY,;

- OTCYTCTBME B YrO/MOBHOM MPOLECCe YCMOBWA ANf  MEXINYHOCTHOrO
KOHTaKTa npecTynHuka (06BUHSEMOr0) WU ero >epTBbl (MOTepresLUero) u
KaK CiefcTBME MCKMIOUEHME BOIMOXKHOCTY AN UX NpUMnpeHns™,

Oco3HaHMe MOPOYHOCTYW, He3aHEKTUBHOCTM Takoli MOZeNN BbI3BAO B
rocrefiHee Bpemsa Cepuio  petopM 3akoHofatensctea B CLUA u B fpyrux
3anagHbIx cTpaHax‘®. B 1994 r. 3Ty pedhopMbl BbIM KOHLENTYaIN3NpoBaHbI
xumom AurHaHkom n Maiikom KaBaguHO, ¥ NpeAcTaBneHbl Kak MOoAenm
YrONOBHOTO NPaBOCY/ANs, OPUEHTMPOBAHHbIE Ha NoTepnesLero®’.

MepBas M3 HWUX - MOAENb Y4acTus MOTepneBLUEro B YroNoBHOM fene -
cBOAWMach, MO CYyLLeCTBY, K OMPedeneHHON MOAMMUKaLMM KapaTenbHOro
NpaBOCYAMA, He 3aTparmeas ero OCHOBHbIX MPUHLUMMNOB. OpraHbl yronoBHOM
rcTULmMn paga cTpaH noay4nIn BO3MOXHOCTb NPUHATNA
KOMMEHCALMOHHbIX PeLUeHWid, B COOTBETCTBUM C KOTOPbIMU Ha 06BMHAEMbIX
HaknafblBaeTcqd  063aHHOCTb  MPOM3BECTM  (IMHAHCOBblE  BbINAATHI
HenocpefCTBEHHO MOTepneswyM. B Apyrux cTpaHax ycTaHaBnusanach
BO3MOXHOCTb 15 60/7ee akTUBHOIO y4yacTusi 3TOr0 Cy6bekTa B Yro/10BHOM
npouecce B (OpMe €ro KpaTkuMx («CXaTbiX») 3afBMEHWA, a Takke
«06palLeHnii» B Cyf, BAMAIOLWMX Ha BbIHECEHWE MPUroBOpa. ATW 3adBeHMSA

n 06paLLleHVIﬂ nogarwoTcd B NMMUCbMEHHOM BUAE W COAEPXKAT B cebe nm6o

“ Winalinep T". Yas. cou. C. 363-364,
 Tam xe. C. 367-368
% Cm 06 3ToM: Kosanes B A Ykas cou. C. 87-117, Huber B. Development of the Cmniral Law. Review //
European Journal of Crime, Criminal Law and Criminal Justice. 1993. N 3. P. 260-270. Ctoiiko H.T.
Pethopma yronosHoro npoiecca B Poccum B KOEHTEKCTE 3anafHoro onbiTa // Mpasosas pedhopma B. Poccum
1 3apy6exHbIii onbIT. KpacHosipek, 1998. C 103119 v ap.
7 Cm.: Dignan J., Cavadino . M. Ykas. cou.
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MH(OpPMaLMI0 TOBKO O Bpefe, NPUUMHEHHOM MOTEPMeBLUEMY, NGO elle U
ero oLieHKy (MHeHMe) Mo BCeM BOMpocaM, paspeLlaeMbIM B npurosope®® .

HecMoTps Ha BUAMMOE Y/yulleHWe MOMOXKEHUS MOTepPMeBLUKX,
CBSI3aHHOE C MNpPeAoCTaB/IsIeMOli 3aKOHOM BO3MOXHOCTBIO BbIpaXaTb U
YuuTbIBaTb WX B3MNsAbl U MHTEPEChl Ha COOTBETCTBYIOLIMX CTagusx
CYZLOMNpOU3BOACTBA, Ha MPaKTWKe, O4HAKO, 3TO He MPUBENO K YKENaeMoMy
pe3ynbTaTy :  pasBUTUID MONOXUTESNbHBIX OTHOLLEHMIA MexXay
npecTynHuKoM 1 xepTeoi®® .  [leno sakmiouaetca B TOM,  4TO
KOMMEHCALMOHHbIE PeLleHNs B NO/b3y MOTEPMEBLUMX 3aTParvBatoT TO/bKO
MaTepuanbHblii Bped, B TO BPeMS Kak yuiep6, NPUUMHEHHBIA MOpasbHOMY 1
MCUXO0/I0MMYECKOMY COCTOSHUIO MOTEPNEBLUENO, €ro CBA3AM U OTHOLUEHUSM C
6AMKaWMM coLMabHbIM OKpYXXeHUEM (POAHBIMU, GAVU3KUMU, APY3bsAMU,
Kosineramu no paboTe u T.M.), He YUNTHIBAETCA BOOGLLE WM YYNTbLIBAETCS B
BECbMa He3HauMTeNbHON cTeneHu. MpuyeM HU MOTepneBLUNiA ()KepTBa), HM
06BVHSIEMbIiA (MPECTYMHMK) He Y4YacTBYeT B MPOLIECCE NPUHATUS PeLLEHNs 0
KOMMeHcaLmu.

Mo3ToMy 0GBMHSEMbIA OTHOCUTCS K JaHHOMY PELLEHWIO CKOpee Kak K
OfiHO/ M3 Mep YrOMOBHOTO Haka3aHUs, HEXelM Kak K  crnocoby
CaMOCTOSTENILHOrO  YPEryMpoBaHis ero KOHGMKTa C noTepreswnm™.
YepTBa xe NpecTynieHns JenepcoHann3npyeTcs 7
OeVHAMBUAYANMU3MPYeTCS  Takoii  MOMOLLBO, CO34aBas  YCMOBUS — Afis

camoonpasJaHis NpaBoHapyLIUTens .,

“8 Erez E. Victim Participation in Sentencing : An the Debate does on...// International Review of
Victimology. 1994. Ne 3. P. 17-28; Joutsen M. Victim in Proceedings and Sentencing in Europe //
International Review of Victimology. 1994. N 3. P. 57-67.
“ 0 BO3MeLLEHIM (KOMMEHCaLI) BPe/a KaK 0 KOHCTPYKTMBHOM aKTe 1CTIpaBAeHIs 0GBUHSEMOTO,
CMocoGCTBYHOLLIEM €70 MPUMVPEHNIO C MOTePrEBLLIMM, CM., Hanpumep : LLiHalaep ™. Ykas. cou. C. 365.
0 \Watson D., Boucherar J., Davis D. Reparation for Retributivists /Mediation and Criminal Justice
Victims, Offenders and Community. London, 1989

S LHaiinep . Ykas. cou. C. 364.
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Kpome TOro, pelleHns O KOMMEeHcauuu, MpUHUMaeMble Cyf[oM Wan
JPYrvMy OpraHamy I0CTULMW, He OTBEYatoT CBOEMY HAa3HAYEHUIO U C TOUKM
3peHMs BO3MELLEHMs MaTepuanbHoro yllep6a OT MpecTynneHns®2. Bo-
nepBblX, Bpej PeiKo BO3MELLAETCS MOAHOCTbIO BBUAY 063aHHOCTW Cyja
npu OnpefeneHun pasmepa KOMMEHcauWy MpUHUMaTb BO  BHUMaHuWe
maTepuaibHOe MOMOXeHWe MOACYLMMOro, KOTOpoe B 6OMbLUMHCTBE CNy4aes
HeJOCTaTOUHO AaXe ANf MOKPLITUA CyAebHbIX M3fepkek™. Bo-BTOpLIX,
Cyfbl  4aCTO  NpeamoyWTalT  WCMONb3oBaTb B [AOMOMHEHME K
KOMMEHCALMOHHbIM pELLIEHMAM Takue Mepbl (IMHAHCOBOIO XapakTepa, Kak
WwTpadbl 1 BO3M10XKEHME CYyAeOHbIX N3AEPXKEK Ha 0OBMHAEMOrO, YTO CaMo Mo
cebe CHMXKaeT LieHHOCTb KOMMEHcaLMy Kak CpeacTBa NepcoHMdmMKauum ero
OTBETCTBEHHOCTM Meped,  noTepneBlMM®.  B-TpeTbiX, aBTOPUTETHOCTH
CyfebHbIX peLleHnil 0 KOMMeHCauMn HeBeNKa Mo MPUYMHE pasHoW X
pe3ynbTaTUBHOCTM B PasfiMuHbIX cydax (M0  JaHHbIM  HEKOTOPbIX
nccnefoBaHNA NMPOLEHT OCYX/EHHbIX, MONHOCTHI 3aKOHUYMBLUMX BbINAAThI
noTepneBLWNM, KOMe6neTcs B TeueHWe roga oT 56% o 86%)%°. B-
4eTBepTbIX, MHOTMe MOTepneBLUMe N0 AenaM 0 NPECTYM/IeHNUsX, 33 KOTOpble
06BMHSEMblE ObIIN OCYX[EHbI, He MNOAy4YaldT KOMMeHcauun Boo6Lie Mo
MpUYMHE OTCYTCTBMS COOTBETCTBYHOLLErO 06paLleHusl, YTO 0OBACHAETCS He
TONbKO 06HapY>XeHeM COGCTBEHHOCTH, HeoMLManbHON AOrOBOPEHHOCTbIO
C TNPeCcTYMHWKOM, MNPWMWPEHUEM C YTPaToll, HO W HeJOCTaTOYHOW
HafleXKHOCTbIO  [laHHbIX O  pasMepe Bpefa, CoObGpaHHbIX B Xofje

npeaBapuUTeNbHOTO  paccnefoBaHna™. B-naTblx, NoTepnesluMe (KepTBbl)

52 Miers D. Compensation for Criminal Inquires, London. 1 990.

% [Dignan J. Cavadino M. Ykas. cou. P. 7-8.

* Mexon D., Corkey J., Hedderman C. Developments in Use of Compensation Orders in Magitstrates
Courts since October. 1988. London, 1992. P. 29.

% Mexon D. Corkey J., Hedderman C. Developments in Use of Compensation Orders in Magistrates
Court.since October 1988. London 1992.

% Dignan J. Cavadin. M. Ykas. cou. P. 89,



(haKTWYECKM NNLIAKTCS BO3MOXHOCTM MOMAYYUTb KOMMEHCAUUID B Tex
crydasix, Korga BMECTO BO3GYXZIEHWSI YroMoBHOrO fena MpecTynHUKY
BLIHOCUTCA  MpeaynpexaeHne®’. B-liecTblX, CneayeT MMeTb B BUay
3HauNTeNbHbIA YAEeNbHbI BEC NATEHTHOM MPECTYMHOCTM, WCK/oYatoLel
B006LIE MOCTaHOBKY BOMPOCA O BO3MELLEHNN Bpeaa’:.

TaknM 06pasoM, CTaHOBUTCS OYEBUZHBIM, UTO paccMaTprBaemas
MOZefb He MOXET BbICTynaTb B KaueCTBE Cepbe3HOW anbTepHaTUBb
KapaTesibHOMY MPaBOCYAUIO.

[Opyroii mMofienbto, OTpasvBLUE ceputo pediopM, HanpaBfeHHbIX Ha
Y/yuLLEHVE NOMOXEHUS MOTEPMNEBLUMX ()KEPTB MPECTYN/EHNS), SBUANACh TaK
HasbiBaeMas «BnaroTBOpUTENbHAA MOfeNb YrONOBHOMO MPaBoCyaus»™.
Mcxopsawas ©3  MAeM COLManbHOM  3aliMThl, OHA  XapaKTepu3yeTcs
CreayoLyMU NpU3HaKaMU:

- 3aKOHOJATENbHOE 3aKPEM/IEHWe CWUCTEMbl KOMMEHCAUUi  XepTBam

NpecTynneHuii BHe PamoK yronoBHoro npouecca®’;

- CO3[aHWe He 3aBUCUMO OT OpraHoB YroJIOBHOM OCTULWM CETM
YUPEXAEHNA, 06ecrnevnBaloLLMX pasnuyHble (QOpMbl MOALEPXKKA W
MOMOLLM YXepTBaM MPECTYMNIEHNA U paccMaTprBaeMbIX Kak BaXKHbll
MHCTUTYT  OOLLeli  rocyJapCTBEHHOM  CUCTEMbl  COLMAIbHOIMO

o6ecneyeHns®t;

“Walklate S., Mawbe R. A Victim Oriented Criminal Justice System // Paper presented to British
g:griminology Conference in Cardiff. July 1993.

Tam xe.

% Dignan J,Cavadino M Ykas. cou. P 11-16.

% MprMepoM MOXET CyXITb UHCKWIA 3akKoH 1973 T. 0 KOMMEHCALM NOTEPrEBLLIM, OXBATbIBaOLLHIA
NpaKTUYeCK BCe BUAbI BPea, MPOUCTEKAtOLLVE U3 Kakoro-nnbo npasoHapyLLeHns. CM. 06 aTom: Joufsen
M. The Criminal Justice System of Finland. A General Introduction. Helsinki,1995. P. 17-18.

& Ashworth A. The Criminal Process: An Evaluative Study. Oxford, 1994, P. 35.
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- OKaszaHMe MOMOLLUM >KepTBaM MPECTYMNEHUA HerocyAapCTBeHHbIMM
(4aCTHbIMM 1 OBLLECTBEHHBIMW) OpPraHWU3auuammn, NPUBIEYEHNE BONMOHTE-
poB (06poBONbLEB)®;

- HEeCBA3aHHOCTb OKa3aHWs MOMOLLM MOTEPMEBLUNM PELLIEHWUAMW OpraHoB
YronoBHOW tOCTUUMM (O  3afilep>KaHnn  MOL03PEBAEMOro,  BO3OYXAeHUM
YrONOBHOIO Aenia U T.M.) C BO3MOXHOCTbIO MPECTYMHWNKOB (06BUHSAEMbIX)
BbINNAYMBaTh NOTEPMEBLLMM KOMMeHcaLumn® .

HecmoTps Ha TO, 4TO BHefpeHWe paccMaTpMBaeMO MOLEnM Ha
MPaKkTUKe CbIrpano W MpofO/HKaeT Urpatb MONOXKUTENBHYIO POfb, YpaB-
HWBas B OMNpPefeNneHHOW Mepe MOMOXEHWEe >XePTBbl (MOTepneBLLEro) W
npecTynHuka (06BMHAEMOr0), Ha PedopMUpPOBaHMK YrOIOBHOFO MnpoLecca
3TO He oOTpaswnocb. bonmee TOro, BLIABWICA  PAf  HELOCTATKOB
"61aroTBOPUTENLHON MOLeNN™ faXe C TOYKM 3pPeHNs ee HasHayeHus
VCKYMMATb BUHY rOCYAapCcTBa Nepef XXepTBOi 3a ero HeCnoco6HOCTb 3aLLiu-
TUTb ee OT MPeCTynNeHNiA.

B uacTHOCTW, o6pawatoT Ha cebs BHMMaHuWe Takue 'cnabble mMecTa”
OPVEHTUPOBAHHbLIX Ha COLMAbHYIO 3alUTy pedopM:

- OKasaHue TMOMOLWM OrpaHWyYeHHOl KaTeropum noTepneswmnx (B
OCHOBHOM OT HacCW/IbCTBEHHbIX MPECTYMN/EHWIA).

- 3aBMCMMOCTb MOMIOXKEHUA MOTEpPneBLUNX (KepTB) OT OMULMANBHBIX
peweHnin  COOTBETCTBYIOLUMX  YUPEXAEHWA  COLMANbHOM  3aiuUThl

- HegocTatoyHas  MH(OPMMPOBAHHOCTb  XKEPTB  MPECTYM/eHUn 0

Hannumun cneunanbHbIX NHCTUTYTOB W YCNOBUAX UX NOALAEPXKKN;

& Maguire M... Corbett C. Effects of Crime and the Work of Victim Support Schemes. Alclershct, 1987.
Rock P. Helping Victims of Crime. Oxford. 1990. P. 209
& Dignan J. Catadino M. Ykas. cou. P.15.
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- OTCYTCTBME OTBETCTBEHHOCTM MOTepneBLINX (KepTB) 3a obpalieHue
(HeobpalleHue) N8 NOMYYEHWS MOMOLM W KOPPECMOHAUPYHOLWUX eMy
006513aHHOCTEN AOMKHOCTHBIX 1L,

- MCNOMb30BaHWE B KayecTBe KPUTEPUA COLMAnbHOW MOLAEPXKMN XKepTB
MpecTynneHus NoANTUYECKOM LieNnecooBpasHocTn®.

OOGHapyXunucb 1 Apyrue HefoCTaTKW, VMetoLime Kak MeHee, Tak W
6onee 06LWMIA XapaKTep MO CPaBHEHMIO C MepeynucneHHbIMKW. Hanpumep,
0Ka3anocb, 4TO MOTEPneBLUNE OT MNPaBOHAPYLUEHWA, He MPU3HAHHBIX
NPecTynieHMaMn B CBA3UM C  HELOCTMXKEHUMEM BO3pacTa YronoBHOM
OTBETCTBEHHOCTW WY BCNELCTBUE HEBMEHAEMOCTU, HE MOT/IN PaCCUUTLIBATD
Ha nomolb. HekoTopble BWAbI BUKTUMHOIO MOBeAeHWUs (Hanpumep,
HapylweHne npaeun  (HabpMUHOro  3aKOHOAATeNbCTBa  MOTEPMEBLUMM,
Co3/aBllee YCMOBME WK CMPOBOLMPOBABLUEE MPECTYMNIEHME) UCKAOYanu
BO3MOXHOCTb MOLAEPXKM XXepTBbl. AHaNOMMYHO peluancs BOMpoC M 0 Tak
Ha3blBaeMbIX "HE3aKOHOMOCNYLUHbLIX" WAM "He 3acnyXXusatolwmx fosepusa”
noTepneBLUMX, OTKa3 B 3aliMTe KOTOPbIX 06YCNoBAMBaiCA WX 06pa3oM
XM3HU 1 KU3HEHHOI no3nLmeir®.

Kpome TOro, NpUHUMMNWANbHOE 3HAYeHUEe A9 OLEHKWM OMUChbIBAEMbIX
pedopm umeeT TO 06CTOATENbCTBO, 4YTO MOMOLWb CBOAWMACL NWWbL K
(PMHAHCOBbLIM BbINAATaM W WCKAKYANUCh ApYyrue nyTu COAEeNCTBMA Mo-
TepneswnMm®. Tpuuem BHUMaHWE YupeXAEHWA COLMaNbHO MOAAePXKM
(Npexxge BCEro, YacTHbIX W  OOLIECTBEHHbIX)  KOHLEHTPUPOBANOCh

UCK/OYMTENIbHO Ha MHTepecax >epTB (MOTepreBLUNX) U WIHOPMPOBAUCh

% Shapland J., Willmore J..and Dun P. Victims in the Criminal Justice System. Aldershot 1985; Newbum
T. Merty S. Keeping in touch: Police-victim Communication in Two Areas London. 1990.
% Miers D. Compensation for Criminal Inquries. London,1990, P. 75-79.
% Rock P. Helping Victims of Crime. Oxford; 1990.
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MHTEpeCbl MPECTYMHNKOB (0BGBMHSEMbIX), WHbIE CTOPOHbI MPECTYMIEHNS U
ero nocneactaus.®’ .

OTCIOfja MOXHO CAeNaTb BbIBOZ, YTO «BNaroTBOPUTENbHAs» MOZENb
TOYHO TaK e, KaK W MOAENb Y4acTus MOTEPreBLUEr0 B YrONOBHOM fefe
ABAAIOTCA SBHO HEAOCTATOUHbIMM ANSi MPEOAONEHNS  BbiLLEHA3BaAHHbIX
HeraTWBHbIX CTOPOH KapaTenbHOro npaBocyaus (OCOGEHHO C TOUKW 3peHust
YPErynnpoBaHus KOHMIMKTOB MeX[y NOTEPMEBLUMMI 1 OBBUHAEMbIMY).

Mpu3HaHWe TOro (hakTa, YTO YMyulleHWe MOMOXEHUS MOTepreBLIero
KOMMEHCALMOHHBIMU 1 GNaroTBOPUTENbHBIMU MepaMi camo no ceGe HUKak
He BAWMSET Ha YPEry/nMpoBaHWe KOH(AMKTA MeXay >KepTBOW M npe-
CTYMHUKOM, MOCNYXWO OCHOBAHWEM B Psie 3amafHblX CTpaH Ans pedopm,
HanpaBMeHHbIX Ha CO3JaHMe TaK HasblBaeMOW BOCCTAHOBWTE/NbHOM Mogeni
NpaBoCyAMs  Kak — anbTepHaTMBbl  COBPEMEHHOMY  YTONOBHOMY  Cy-
[onpon3BoAcTBY®®.  3TM  pedhopMbl  MCXOAUAM M3 HEOBXOAUMOCTH
(DyHAAMEHTANbHLIX  M3MEHEHUI YrofIOBHO-MPOLIECCYaNbHOrO  MpaBa,
Tpe6yloWmMX MepeopyeHTaLMu MpaBocyaust C LN BOCCTAHOBMEHUS
couManbHOM  CrpaBefMBOCTW,  KOTOpas  MpearonaraeT  BK/OYeHUe
3aKOHHbIX JIMYHBIX MHTEPECOB MOTEPMEBLUMX W OGBUHSEMbIX B  PaMKM
06LIECTBEHHOrO,  MyGMMYHO-MPaBOBOrO  MHTEpeca, Ha  LeMb WX
PECOLNANN3aLM, YCNOBMEM [OCTIDKEHWS KOTOPOW SBASETCH MO3UTUBHOE
B3anUMO/eliCTBIE MeXY HUMW B YronoBHOM npoLecce * .

BoccTaHOBUTEbHASA MozeNb YrONOBHOTO npasocyaus,
PA3NNYAIOLLAACA HALMOHANbHBIMM CXeMaMW ee  peanusauuun, obnagaeT

pagom 06WMX OTANUNTENBHBIX 4vepT:

% Dignan J. Cavadino M. Ykas. cou. P.15.
%8 O BoccTaHOBUTENLHOM MOAIENY NPABOCYAMA M. Moapo6Here: Dignan J. Cavadino M. Ykas. cou. P.17-30.
% WHaiigep I'. Ykas. cou. C. 364-37 1.
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- BbIABMXXEHNEM B Ka4yeCTBE OfHOV W3 rNaBHbIX Lieniel CyA0npon3BoACTBa
npyMUpeHne  Mexgy  noTepnesBwnM  (KepTBOW) U O6GBUHAEMbIM
npecTynHukom)™;

- YNOMHOMOYMBAHNEM CTOPOH KOH(IMKTA (XKEPTBbI W MPECTYNHUKA) Ha
yyacTie B BbIpabOTKe peLleHus no yronosHomy aeny’’;

- WCMONb30BaHWEM WHCTUTYTa MOCPELHWYECTBA NPU  YperynmpoBaHun
KOH(AMKTA NOTepneBLUero ¢ 06BUHAEMbIM AN YAOBMETBOPEHUS 3aKOHHbIX
NHTEpecoB CTOPOH'%;

- BO3MOXHOCTbIO KOMMEHCaUun He TOMbKO MatepuanbHOro, Ho U
MCMXOMOTNYECKOTO Bpeaa, UCTbITAHHOTO NoTepneswnm’>,;

- BOBNEYEHMEM OOBMHAEMOrO B MpOLECC BO3MeLleHWs  Yyluep6a
noTepresLUeMy ANs PasBUTUA MO3UTUBHBLIX OTHOLLEHWIA Mexay HuMn'™*,

Takum 06pa3om, BO BCEX CXeMaX BOCCTAHOBMTENIbHOIO MNpaBoCcyfms
LEHTP TSKECTW B [ene pa3pelleHns KOH(PAMKTA MeXAy XepTBOW u npe-
CTYMHWKOM O0Ka3blBaeTCsi CMELLEHHbIM M3 Cepbl YronoBHOrO mnpasa B
YrOMOBHLIA NPoLecc’™, B KOTOPOM YACHEHME LEHHOCTE/i MpoMCXoauT He
yepe3 HakasaHuWe (KapaTenbHOe BO3AECTBME), a Yepe3 MeperoBopbl, Mex-
NNYHOCTHOE 06LLEHME, Befylliee K B3aMMONPUEMIEMbIM JOMOBOPEHHOCTAM U
YL0BNETBOPAIOLLEe YyBCTBO CNpaBeAnvBOCTA 06enxX CTOPOH KOH(IMKTA.
OTcioja  CTaHOBMTCH  OYEBWAHLIM  [N1aBHOE  MpeuMMyLlecTBO  pac-
CMaTpMBaeMO MOJeNM B CPaBHEHUW C paHee ONUCAHHLIMU KOMMEHCW-

pywowmmmn - MogenaMn - Kapate/slbHOro Tuna: OHa WMeeT 3HaynTesibHO

7 Zehr H. Changing Lenses: A New Focus for Criminal fustics Scottdale,!990.

™ Kpnctv H. Mpeaens! HakasaHus, M., 1985. C 98-125

" Marshall T. Merry S. Crime and Accountability : Victim; Offender Mediation in Practice London, 1 990
7 Relational Justice : Repairing the Bragch/ Eds. .J. Burnside, N. Baker Winchester, 1994.

™ Perspectives on Cnme Victims, Eds. B. Galaway. J Hudson. St. Louis-Toronto-London/ 1981. P 412-418.
LLHarigep I". Yka3 cou C. 365-366.

75 B KPMIMMHONOT MM 3Ta HbIHE PEaNM30BaHHas Mes 6bi1a 060CHOBaHa H. KpUCTV MPUMEHINTENBHO K TakK
HasbIBAEMOVi LOCTULMN NprUyacTHbIX: Kpuctn H. Mpegens! HakasaHusa. M. 1985. C. 99-100.
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60/MbWNA  NOTEHUMAN C TOYKM 3PEHWS  HPaBCTBEHHO-MCWXOMOTrMYECKO
peabunuTauuMm NOTepresLUero, Tak Kak CO3faeT ycnosus Ansd rny6okoro
NOHVMaHMA MM MOTMBOB OOGBMHAEMOro, OOCTOSATENLCTB, MOOYAMBLUMX K
COBEPLUEHNIO NPECTYNEHUSA, AaeT OCHOBaHWUA [/ MPOLUEHUA U NO3BONAET
3a6bITb MPUUMHEHHbIE CTPaAAHUA ",

M3BECTHO HECKO/MBKO (hOpM peanu3auuy MOLENN BOCCTaHOBUTENBLHOIO
npaBocyaus Ha npakTtuke. OAHA M3 HUX YcCnewHo feicteyeT B CLUA u
OCHOBaHa Ha COTPYAHWUYECTBE MEXAY OCYX[EHHbIMW W NOTEepneBLNMUN Kak
YCNOBUS [OCPOYHOTO 0CBOGOXAEHMA MO0 [ocyAebHOro paspeLueHus
gena’’ XepTeam 3deck NpefoCTaBAseTCA BO3MOXKHOCTb YyacTBOBaThb B
nporpaMmax BO3MeLLEeHMa yulepba WU [orosapusaTtbCs € MPeCTyMHUKaMM 0
NPUMUPEHNN. MpecTynHMKaMm  MpefocTaBnseTcd  LWIAHC  JOCTWUYb
[IOrOBOPEHHOCTM C MOTEPMeBLINMU U NepcrneKTUBa CMATYEHUA NPUrosopa
Mpn 3TOM BOCCTAHOBUTE/NbHbIE Mepbl HE pPacCMaTpPMBAIOTCA KaK 4acTb
npurosopa (MHOro peLleHuns) MBO Kak YCNoBWE ero OTCPOYKW WU CHATUSA
HakasaHus, NoA06HO TaKuM Xe Mepam, NPUHATLIM B 3anagHoi EBpone.

Bce BOCCTaHOBWTENbHblE CXeMbl MNPeANONaratoT JUYHbIA KOHTaKT
XepTBbl (NOTEpeBLLEro) 1 NpecTynHMKa (06BUHAEMOr0), Kak npasuio, npu
yyacTuM nocpefHvKa (nNpefcTaBuTeNs opraHa YronoBHOW HOCTULMW WK
coumanbHoro paboTtHuka). O[HAKO Hepeako  MOCPefHUYECTBO  OCY-
LLLeCTBNAETCA 3a04HO, KOrfa OfHa U3 CTOPOH KOH(AMKTA He >KenaeT BCTPeun
¢ apyroi™,

OpraHu3aLuoHHble CTPYKTYpbl, B paMKax KOTOpbIX peanusytoTcs

BOCCTaHOBUTE/IbHbIE MEPbLI, BeCbMa paSl’IVI‘-IHbI79, HarnpumMmep, OHW MOryT

" Dignan J, Cavadino M. Ykas. cou. P. 22.

" Mawbe R., Gill M. Crime Victims : Needs, Services and the Voluntary Sector London and New York,
1987. P. 54-56; LLIHalinep I". Yka3. cou. C. 365-367.

Marshall T. Merry S. Ykas. cou.

™ Dignan J., Cavadino M. Yka3. Cou. P. 22; Wright M. Justice for Victims and offenders Milton Keynes,

1991. P. 86
2



6bITb MBO B CUCTEMe OpraHoB YrO/0BHOTO MNPaBOCYAWS, KOTOpble W
yNpaBAsStoT MU, 60 HAXOAUTLCA NOJ 3rnAoi 06POBONLYECKNX areHTCTB.

B TO >Xe Bpems Hapsdy ¢ AOCTOMHCTBaMU BOCCTaHOBUTE/NbHAsA MOLeNb
YrONOBHOTO MpaBoOCYAMs OBHapyXwna W onpefeneHHble  HemoctaTku®,
CBfA3aHHble C TeM, YTO Ha MPaKTMKe B HEKOTOPbIX CAy4asx MOTPe6HOCTM
NOTepNeBLUMX CTABUANCH HA BTOPOW MAaH MO OTHOLUEHUKO K MOTPeBHOCTAM
06BUHAeMbIX.  [loTepneBwMe He  Bcerga  KOHCYNbTUPOBaAWChL B
YCTaHOBNIEHHOM MOPSAKE U MHOrAa fJaxe MOABEPranuch LABNEHUIO C TeEM,
4TOGbl 06ECNEeUYNTb UX YHacTue B MOCPeSHUYECTBE B MOb3y OOGBMHSAEMOTO.
Kpome Toro (1 aTo camoe CyLLECTBEHHOE), B yKa3aHHO Mofenu He yaaetcs
B [OCTaTOYHOM CTeMeHyM Y4ecTb COLManbHOE W MOpanbHOE 3HayeHue
npecTynnenHnit ana, Bcero obulecTsa®, uTo 06YCNOBMNO MPOBEAEHME B
HEKOTOPbIX  3amafHblX  CTpaHax ewe OAHOW  cepun  pethopm
BOCCTaHOBMTE/IbHOTO XapakTepa.

YA3BUMOCTb C TOYKM 3pEHUS peanusauuy pedhopM, OCHOBAHHbIX Ha
BOCCTaHOBWTENbHLIX Mepax, Bbi3Bana B HEKOTOPbIX CTpaHax (HoBoi
3enaHaMM M 4YacTMYHO ABCTpPanMM) OCO3HAHHYH MOMbITKY MpPeofoneTb
[BOHON CTaHAApT B OTHOLUEHUAX K MOTepreBLUeMY MyTeM WHWULMMPOBaHMUA
LIMPOKOIi OBLLECTBEHHO peakLuuu Ha npo6remy npecTynneHuns®. 3To
NpyBeNo K CO34aHUI0 TaK HasbiBaeMOl O0O6LIeCTBEHHOW (UM OBGLWMHHOIA)

mMoZenn npasocygusa, XoTAa n Oﬁbe,ﬂMHeHHOVI C BOCCTaHOBMTENbHON

8 Davis G., Watson D., Boucherat J., Reparation in the Service of Diversion : the subordination ofa good
idea// Howard Journal of Criminal Justice. 1988. N 27. P. 127-162.
& CM. Penal Theory and Penal Practice : Tradition and innovation in Criminal Justice / Eds A. Duff, S.
Marshall et al. Manchester, 1994.
82 Braithwaite J., Mugford S. Conditions of Successful Reintegration Ceremonies: Dealing with Juvenile
Offenders// British Journal of Criminology. .Ne34.1994. P. 139-141; Moris A., Maxwell., Robertson J.,
Giving Victims a Voice . A New Zealand Experiment// The Howard Journal of Criminal Justice. Ne 32.
1993. P. 304-321.

3B



06LLMMN 1aesaMU NOCPeSHNYECTBA U pecoLmanns3alnm, Ho OTanyaroLLeiicsa
PALOM CyLeCcTBeHHbIX Mpu3Hakos®, K nx uncny otHocaTes :

NCMOMb30BaHWe B YrOMOBHOM  MPOLECCE  PEMHTErpaLMoHHOro
NopuLaHMs  NPecTYnHWKOB  (0BBMHSIEMbIX),  BblpaXarowerocs N
LEMOHCTPALMN  OCYXAEHUS COBEPLUEHHOTO AEsHWS NpU  OLHOBPEMEHHOM
NOAAEPXKKE YBKMUTENBHOIO OTHOLLEHWS! K HUM W PELUMMOCTM OKOHYATENbHO
MPOCTUTb CO CTOPOHbI MOTEPMEBLUMX U  GAMXKAILIEro  COLMANBLHOTO
oKpyeHua®;

- [eneruposaHue BMACTHbIX ~ MO/IHOMOYMA MO paspeLleHuto
OMNpefieneHHbIX KaTeropuii YronoBHbIX Aef, Mo KOTOPbIM BOMPOC O BUHE He
0CMapmBaeTCs, a KOHM/IMKT MeXAY XKepTBOi U NPECTYNHUKOM HaxoauTcs B
npegenax nx HenocpeaCTBEHHOT0 couuanbHOro OKPYXXEHUS,
npeAcTaBUTeNsM 06LLeCTBeHHOCTU®;

- YUYpeX[EeHVEe «CEMENHbIX» WM  «OOLECTBEHHbIX» KOH(EPEHLMA,
yYacTHUKaMU KOTOPbIX SBASKOTCS OGBUHSEMbIE U MOTEPMEBLUNE, UX POAHbIE
W 61M3KMe, [Apy3bS B KauyecTBe 3aMEHSIOLLEro 06bluHYH0 CyAe6Hyto
npouesypy  MexaHu3ma pasbupaTenbctBa  fena,  MpefnonararoLlero
LOCTV)XKEHME COrNacoBaHHOM, [OCTaTOYHO MEepPCOHUMULMPOBAHHOR U He
NpoTMBOpeyYallell  O6LLECTBEHHBIM  LIEHHOCTAIM — peakuun  Gamkaiiiiero

COLManbHOro OKPYXXeHWs Ha npectynnexne®.

% Dignan J, Cavadmo M. Ykas . cou. P. 23-30.

8 XapaKTepncTVIKy TEOPVI PEUHTErPALIVIOHHOTO MOpULIaHNA cM.: Braithwaite J. Crime. Shame and
Reintegration. Cambrigo, 1989.

& Braithwaite J. Mugford S. Conditions of Successful Reintegration Ceremonies. Dealing withi Juvenile
Offenders//British Journal of ‘Criminology N 34.1994. P 140-14I.

% Relational Justic Repairing the Bragch /Eds J. Buniside, N. Baker. Winchester, 1994.
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- 3aMeHa puTyasa OCYXXAEHUS MO MPWUroBOPY CyAa PeUHTErpaunoHHON
LIEPEMOHMEN MOBTOPHOIO MPUHATUSA 00BMHSEMbIX (MPECTYMHUKOB) B YKC/IO
3aKOHOMOCAYLLUHbIX FpaXaaH®’;

- MOOLLPeHMe M YMOMHOMOYMBAHME OOBMHAEMOrO (NPECcTynHWKa) U ero
6/M3KUX Ha BbIPabOTKY B3aMMOMNPUEMIEMOrO MjlaHa BOCCTAHOBUTENbHbIX
Mep C TMOTeprneBLUNM, OpraHamy YrojoBHOW OCTULMWM U SPYTMMM
y4yaCTHMKaMM B  He(opmasbHO/ 06CTaHOBKE MPUMUPUTENILHOTO MpOo-
W3BOACTBA, MOCPEAHNYECKNX 11 COFNacUTeNbHBIX npoueayp®s;

- KOHTPONb CO CTOPOHbI (hOpMasibHbIX MHCTAHUMIA U O6LLECTBEHHOCTM 3a
WCMONHEHMEM  BOCCTAHOBMTE/IbHOFO  NfaHa  feicTBuidi  (0COGEHHO
KacatoLerocs KOHCTPYKTMBHOTO, BK/THOYAKOLLEr0 MEX/MYHOCTHbIA KOHTaKT
06BMHAEMOrO0 W  MOTEPMEBLUEro, BO3MELlEHMWA  yuwepba, a Takxe
06LLeCcTBEHHBIX paboT)®;

- BKJ/OYEHWE PEUHTErpPauMoOHHOIO MPUMUPUTENLHOIO MPOM3BOACTBA B
o6Llyt0  CUCTEMY YFOMOBHOFO  CYZLOMPOM3BOACTBA  KakK  K/OYEBOTO,
LeHTPaIbHOrO  3BeHa MpaBocygus MO JenamMm O NPECTYNeHNnsxX
HecoBepLUeHHoneTHUX?;

- rapaHTMpOBaHMEe WHTEpPecoB MOTepneBWMX (B TOM >Ke Mepe, Kak MU
KOHCTPYKTMBHOCTU B OTHOLLUEHUW K MPeCTynHWKaM) Yepe3 NpefoCTaBneHue
MM 6e3yCloBHOrO MpaBa Ha BbICKa3blBaHWE CBOEr0 MHEHWsi O crocobe
obpalleHns ¢ O06BMHAEMbIMM 1 BbIOOP /OOOr0 peweHns M3  uucna

NpeanoXeHHbIX Ha “cemeiiHoM" o6eyxaeHnn®.

8 Brairhwaite J., Mugford S. Conditions of Successful Reintegration Ceremonies: Dealing with Juvenile
Offenders //British Journal of Criminology. .N.34.1994. P. 162-163.
® Braithwaite J., Mugford S. Ykas cou. P. 167-168.
® Braithwaite J., Mugford S. Yuo. cou. P. 169.
® Dignan J, Cavadino M Ykas. cou. P. 26-27.
° Tame. P. 27; Moris A . Maxwell G. Robertson J, Giving Victims a Voice : A New Zealand
Experiment //The Howard Journal of Criminal Justice., N 32. 1993. P. 309: Braithwaite J. Mugford S. Ykas.
coy. P. 148,
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Peanusauns 06LLECTBEHHON (O6LUMHHOW) Mofenn npaBoCyaMs Ha
npakTVke He nonyuuna ewe 60nee WM MeHee OLHO3HAYHOW OLEHKMU.
CTeneHb Y[AOBNETBOPEHWS €K WHTEPECOB MOTEPNEBLUUX, PaBHO KakK W
NpeaynpeXxneHnuss  COBEPLUEHWS  HOBbIX  MPECTYM/eHWd, He  uUMeeT
[OCTaTOYHbIX MOATBEPXAEHWIA, CBUAETENbCTBYIOWMX 06 YCNEWHOCTU wum
HeyJaue NpoBOAMMbLIX pedhopM®?. TeM He MeHee, MOXHO CAenath BblBOA,
YTO MOfenNb, UCXOAALLAs M3 HEeOOXOAMMOCTU W BXHOCTW peuHTerpauun B
06LLeCTBO KaK 06BUHSAEMbIX (MPECTYMHWKOB), Tak 1 MOTeprneBwunx (KepTs),
ABNAETCS 60/1ee NPOAYKTUBHON (HEXeNN BCE WHble, PACCMOTPEHHbIE BbILLE)
C TOYKM 3peHUs  pellatoLlen  3ajayn  MnpaBocyaus:  AOCTUKEHWS
COOTBETCTBYIOLLEro 6GanaHca MexAy /NMYHbIMWM WHTepecaMu NoTepneBLInX
OT MPEecTYNNeHnd, ¢ OfHOW CTOPOHbI, W WHTEpecaMn HernocpesCTBEHHOrO
COLMANbLHOTO OKPYXXeHMsA, a Takke 60nee LUMPOKMMU COLMANbHbIMUA UK

Ny6AMYHO-NPABOBBLIMU WHTEPEcaMi, ¢ Apyroi cTopoHbI™,

KOHTpOnbHbIE BONPOCHI
1. KakoBO COOTHOLUEHME COCTA3aTeNbHOM MOAEeNM YrofoBHOrO npouecca
CLUA ¢ TeopeTnyeckummn MoLensaMu :
- cypebHOro paspeLlueHunsi CNOpPOB;
- CcounanbHOro KOHTPONA;
- anbTepHaTUBHbIMWN MOAENAMU ?
2. Kakue CTOpOHbl pPOCCUIACKOrO YronoBHOMO MpoLEecca MOXHO 06bACHUTL.
MCMOMb3ys COOTBETCTBYHOLLME Mogenn ?
°2 Moris A., Maxwell C. Robertson J, Giving Victims a Voice: A New Zealand Experiment //The Howard
Journal of 'Criminal Justice N 32 1993. P 309: Dignan J. Cavadin M. Towards a Framework for
Concentualizing and Evaluating Victim-Oriented Models of Criminal Justice. Centre for Criminological and

Legal Research. University of Sheffield Shebbield. 1995 P. 28-29.
% Dignan J., Cavadino. M. Ykas.cou. P. 29.
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3. Kakagd mopenb, Ha Baw B3rfiag, B HanbonbLlein CTeneHu OTpaXkaeTt

MPUPOLY aMeprKaHCKOro YrofoBHOTO mpouecca ?

2. Cuctema opraHoB YronoBHoW octmumm B CLLUA

MpumeyaTeNbHO, 4YTO B aMEPUKAHCKOW fnuTepaType MOHATHe
YFONOBHOW OCTMLMKN paccMaTpuBaeTcs OLHOBPEMEHHO B ABYX acnekrax -
IOCTMLMA KaK COBOKYMHOCTb OpPraHoB W Kak YronoBHbli npouecc. B
(hyHLamMeHTaflbHOM  Tpyfde npodeccopa  OPUAMYECKOro  dakynbTeta
BawwuHrToHckoro  YHueepcuteta C.T.Peiija 370 NofoxeHne 6b110
onpefeneHHo Takum obpasom: «CucteMa yronosHoi roctuumm CLUA moxet

6bITb  OMMCaHa OfJHOBPEMEHHO KaK CUCTeMa M Kak npouecc»®.

Cucrema
OpraHoB yronoBHoi toctuumm CLUA  cOCTOMT UX Tpex CaMoCTOATeNbHbIX
yacTeii: MoAWLUMKM, CYAOB, MCNpaBUTENbHLIX yuepexaeHnin. Kaxpas nmeet
CBOM OpraHbl Ha TPeX YPOBHSAX - (hefiepa/ibHOM, LTaTa U MeCTHOM. K aTomy
MOXHO [06aBUTb, YTO OHWM MPUHAANEXAT K PasnnyHbIM BETBAM BMacTW.
3TM 06ycnoBnMBaeTCA 3anyTaHHOCTb OTHOLLUEHWUIA BHYFPU CTPYKTYP U B UX
cBassx. B Haubonee obwem Buge cuctema opraHos toctuuun CLUA
npefcTaBnseT coboil cnegytoLlee:

1. Cygbl.

2. MpasonpuMeHnTENbHbIE OpraHbl (B OCHOBHOM MOMNLMA).

3. NcnpaBuTenbHbIE yUpeXxaeHus.

% Reid T .Crime and Criminology. New York. 1976. P 260.
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4. Yypex[eHus, KOHTPONUPYIOLLME NOBELEHNE YCMIOBHO OCYXAEHHbIX
M YCNOBHO JOCPOYHO OCBOOOXEHHbIX.

5. Cnyx6a rocyapCTBeHHOro 06BMHEHMS.

6. Cny>x6a rocyaapCTBeHHOW 3aluTbl

7. Apyruve opraHol.

BOMBLUNHCTBO M3 3TUX OPraHoB MUMEET HenocpefCTBEHHOE OTHOLLEHMe
K YroN0oBHOMY NPOLIECCY, NPUMEHUTENBHO K (DYHKUMAM U CTaAWsAM KOTOPOro

OHU 1 GYAYT ONUCHIBATHCS.

2.1. OpraHbl npefBapuTeNLHOrO paccnefoBaHus

B amepuKaHCKOM MpOLecce JfierafbHO CTafus MpeABapUTEbHOMO
paccniefioBaHus fBNsSeTCS AOcYAeGHOM, a 3HauuT, [onpoLeccyaibHbIM
aTanom. OHa He MNOABEPraeTcs [eTalbHOW persameHTauuu cO CTOPOHbI
(hefiepanbHbIX NpaBWl, a PeryiupyeTcs Wb BeLOMCTBEHHBIMW aKTaMmu.
3T0 AETEPMUHUPYETCS BO MHOTOM U BEfOMCTBEHHOI NPUHAANEXHOCTbIO
pas/MUHBIX OPraHoB, OCYLIECTBASIOWMX (YHKLUWKM NpeBapuTenbHOro

paccnenosaHus.

2.1.1. Momups.

Hanbonee BaXKHbIM OpPraHOM Yro/fI0BHOW HOCTULMK SBNSETCS MONMLUSA.
Kak eguHoro opraHa nonuuum B CLLUA Her. OHa Haxogutca Ha rpex
YPOBHSAX - (hefepasbHOM, LTata U MecTHOM. [lpu 3tom efepanbHas
MOAUUMA  COCTOMT  WCK/MHOUUTENBHO M3 BEAOMCTBEHHbIX  OpraHos,
NpoBOAALLMX paccnefosaHue. WX HacuuTbiBaeTca okono 50. CTpykTypa

KaXXZO0r0 U; HAX ONpeaenseTcs (hyHKUMAMI U 3aaydamu opraHa.
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B cuctemy MuHucTepcTBa uHaHcoB (KasHaueiicTBa) BXOAAT Takue
CNefCTBEHHbIE opraHbl - beperosas oxpaHa, TamoXeHHas cnyx6a, bropo
BHYTpPeHHUX foxojoB. CekpeTHas cnyxba. B cuctemy MwuHucTepcTsa
octryum - ®BEP, Cnyxb6a MMMUrpaummn v HaTypanusauum, YnpasneHue no
6opbbe C pacnpocTpaHeHWeM HapkKOTWKOB W Ap. CneupuansHoe
noppasgeneHune KasHauelicTBa 3aH1MaeTcA paccnefoBaHuEM
MPecTynneHnin, CBA3aHHbIX C HapyLLUEHMEM HaloroBOro 3aKOHOAATeNbCTBa U1
TaMOXEHHbIX Npasu/. Blopo HapkoTMKoB KasHaueiicTBa paccrefyeT gena o
HapyLUeHNN 3aKOHOAATeNbCTBa, Kacalollerocs HapKOTUYECKWX BELLECTB,
OXpaHHaa cnyxb6a KasHayelicTBa paccnefyet rocsratenscTea  Ha
npesujeHTa M UNEHOB €ro CembM, (anbLUIMBOMOHETYECTBO W MOALENKY
[JOKYMEHTOB. WHcnekTopckas cnyxba MuHucTepcTBa noyt  paccrefyet
MPeCTYrMHble HAPYLUEHNA MOYTOBLIX NPaBWI.

XO0TH KaxAblii opraH MMeeT CBOWM 3afauu v ciepy LesTenbHOCTH,
MEeXJAY HMMWU 4acTO MPOWMCXOAMT 06MeH WHopmauuein u nepegava fen.
KomneTeHuus Toii wau apyroi  defepanbHON NOAULENACKON  CAyXObl
onpegensieTcid B 3aBUCUMOCTM OT (DYHKLMOHa/bHOW HamnpaBfeHHOCTU ee
[esATeNnsHOCTH. MPUMEHUTENBHO K KaXXaoi nonnuenckoin  cnyxo6e
COCTaB/ISIETCA TOUHbIV MepeyeHb YroMOBHbIX 3aKOHOB, MpeyCcMaTpuBatoLLnX
Te MNPecTynfieHus, B OTHOLIEHWW KOTOPbIX OHA [O/MKHa MNPOBOAWTH
paccnefoBaHue.

Monnuma wTata orpaHWYeHa B CBOel AeATENbHOCTW TeppuTopueit
lwiTata M NO3TOMY NPaBOMOYHA OCYLLECTBMIATL  paccnefoBaHue fiMlb Ha
cBoeil TeppuTopumn. OpraHusaums MOAMLECKOro opraHa, UX KOMMeTeHuus
n  6rogpket onpefensieTcsd  3aKOHOAATeNbCTBOM  LWTaTa. HavanbHUK
ynpasneHuns noamuuu (Lepud) HasHavyaeTcs, kak npasuao, rybepHaTopoM
W eMy noauvHsetca. B 00§83aHHOCTM MOMULMW BXOAMUT, Npexpe BCEro.
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nogfepxaHuwe  nopsfka  Ha  LWOCCelHbIX  goporax.  bopbba C
NpecTynaeHnaMI, NPeayCMOTPEHHbIMU 3aKoHaMK wTaTta. Kpome Toro, OHa
OKa3blBaeT COAeNCTBME MECTHON MOAMLMUN.

CTpororo  pasrpaHuMuyeHus KOMMETEHUWMM Mexay defepasbHbIMU
opraHamn paccfiejoBaHus 1 COOTBETCTBYIOLMMM OpraHaMy B LUTaTax He
CyLLeCTBYET, MOCKO/bKY OTBETCTBEHHOCTb 33 COBEPLUEHWE  HEKOTOPbIX
npecTynieHwiA  MOXeT ObiTb  MpeaycMoTpeHa Kak B (hefepasbHOM
3aKOHOAAaTeNbCTBE, TaK M 3aKOHOAATeNbCTBE LUTATOB. PaccnefoBaHue B
OTHOLUEHMM  3TOFO0  pofa  NPecTyn/eHuidi  MpOM3BOAWTCS  COBMECTHO
(hefepanbHbIMW BAACTAMW W BNaCTAMU LUTATOB.

MecTHas NoauLMs CO34aeTcs opraHamum MeCTHOro CamoynpaBieHus
OKpPYroB, FOPOAOB, CamOCTOATENbHbIMU B @AMWHUCTPATUBHOM OTHOLUEHWM
HaceneHHbIMM MyHKTamu. Kaxgoe nonvuelickoe opMWpoBaHWe Bnpase
[elicTBOBaTb Ha CBOe TeppuTopuM U (DOPManbHO HEe3aBUCMMO  OT
ynpasfeHus LTaTa.

Monuuua  okpyra (rpadcTBa) MNOAYMHSETCA  COBETY  OKpyra.
Bo3rnaBnsetr ee wu3bupaemblii HaceneHnem okpyra Lepud. bBopbba c
MPEeCTYMHOCTbIO - NNLLUb YaCTb ero MHOXeCTBa (DYHKLMIA. CPOK NOMHOMOYMIA
Wwepuda Konebnetcs oT 2 [0 4 neT. YNCNeHHOCTb COTPYLHWUKOB 3aBUCWUT OT
pasMepa TeppuMTOpPMUM OKpyra, COCTOSIHUS NPaBOMOPAAKa W CyMMbl GHoKeTa.
WHorga ynpasneHune coctout m3 wepudia v ABYX - TPEX ero MOMOLLHUKOB. B
HEKOTOpPbIX OKpyrax MOAWLWI0 BO3rNMaBAsfieT HasHayaeMblid rybepHaTopoM
wed, KOTOPbI BLIMOMHAET CBOM (YHKUMW  BMECTO WM Hapagy C
Lwepudom.

Monuuus ropoga AeiicTBYeT B ropofax C HaceneHvwem 6onee 25 Thicay
yenosek. OpraHW3auMoHHas CTPYKTypa MOMLMK B KPYMHbIX Opogax npu
HEKOTOPbIX Pa3nyMAaX OAHOTWMHA. B KaX4oM MOMMLEACKOM ynpaBneHum
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Cpeay pasnnuHbIX MOApasfeneHuidi umetoTcs cnyx6a 6Ge3omacHocTM U
Mopsika YrofioBHOrO poO3biCKa, CAyX6a paccrefoBaHUs MUCAEMUHOPOB M
cnyx6a paccnefoBaHUs CNOXHbLIX YrOMnOBHbIX Aen (enoHuu). Cnyxoéa
COCTOWT U3 MoNMUeiAcKNX AeTeKTMBOB. Bo rnaBe nosvumy ropofa CTouT
wed nonuumu, a B Hambonee KPYMHbIX FOpofax - KOMUCCap, KOTopblil,
Byayuu TPaXLAHCKUM NALOM, SBASETCA YMO/HOMOYEHHBIM TOpPOACKOr0
MECTHOIO CaMOyMpaB/eHUsi U M3pa.

Monnuus  HaceneHHOro MyHKTa - HeGonbluoe (OPMMPOBaHUe,
coctosiee 13 3-5 nonuueiickux, 1 KOHCTEBNs, KOTOpbIX U36MpaeT
HacefeHMe Ha CpoK OT 2 0 4 neT. B HeKOTOpbIX LWITaTax OH Ha3Ha4aeTcs
OpraHamy MeCTHOTO CamoynpaeneHusi. Kpome OCHOBHbIX 06si3aHHOCTEN -
OXpaHbl O06LLECTBEHHOr0 MOpsiAka, B 0653aHHOCTV KOHCTEBNA BXOAUT
OpraHu3auus M NpOBEAEHME  MECTHbIX BbIGOPOB,  OCYLLECTB/EHME
MCMONMHEHNS1 CYAEeBHbIX PELUEHWiA, 3afiep)aHne W paccnefoBaHWe MenKuxX

NpecTynyieHni.

2.1.2. ATTOpHelickasa cny>kba

PaccnefoBaHMeM MPECTYNIEHUA 3aHWMAeTCsl TaKkKe aTTOpHelicKast
cnyx6a. ATTOPHell MOXeT UCMOJHATL CBOM (PYHKLMM Ha BCEX TPEX YPOBHSX
BnacTu. Ero tyHKuueli sBNseTCS NPOBeAeHWe W paccrefoBaHue Mo fenam,
KOTOpbIE MO YCMOTPEHUIO aTTOpHesi TpeGylOT ero BMeLlaTenbCTBa. Takas
pacnnbiByatas OpMyNnMpoBKa B (hefepanbHbiX NpaBuaax OGbACHSETCS TeM,
UTO Ha YPOBHE LITATOB CYLIECTBYHT OTAENbHbIE aKThbl, OMpefensioline
MOMHOMOYMSI  ATTOPHEIACKON  Cnyx6bl. [N BbIMOMHEHUS  CBOMX
00s13aHHOCTE  aTTOpPHEM  TYCTO  HAaCeNeHHbIX  aAMUHUCTPATUBHO-
TEPPUTOPNA/IBHBIX €fMHUL, UMEKT B CBOEM PACMOPSHXKEHWM CreLmanbHble
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oTAenNbl CﬂeAOBaTEHEVI N COTPYLHWKOB nonuuun. Bonpocsl aTTOpHCVICKOVI

cnyX6bl 6yayT paccmoTpeHbl ganee (cm. 2.2.5).

2.1.3. KopoHep

YCTaHOBMIeHWe MPUYMH CMEPTM B Tex CiyyasX, Korfa OHW He
M3BECTHbI MMM KOTAA UMEETCA OCHOBaHWe MOLO3peBaTb, YTO CMepTb Obina
HaCWUNbCTBEHHAsA, BO3/IOXKEHO Ha MECTHOM YPOBHE Ha KOPOHepoB. HCTUTYT
KOPOHEPOB 3aMMCTBOBAH W3 aHI/IMACKON MpaBOBO CUCTEMbI, [fe OH
CYLLECTBOBa/l CO BPEMEH CPEfHEBEKOBbs, KOrfja KOPOHEpbl MPOBOAWIN
paccrefioBaHve MNPUYMH CMEPTM U MNPUHUMANU  Mepbl  [1F  OXpaHbl
MMYLLECTBa YMepPLUero, MocKO/IbKY B OMpefefieHHbIX CyvasX KOpPOoHepcKas
KasHa obnagana npaBoM HacnefoBaHWs TaKoro MMYLLECTBa.

B HacTosllee BpeMsi KOpOHepcKas cnyx6a mmeetcs B 29 wratax. B
26 wTatax 3Ta JOMKHOCTb Bbi6OpHas (CPOKOM OT 2 o 4 neT). BbiBogbl
KOPOHEPCKOro  paccnefjoBaHns  OOPMAAKOTCS  BEPAMKTOM,  KOTOpBbIiA
Hanpas/IAOT OKPY>KHOMY aTTOPHel A/19 Mepefadu 3T0ro BepfAuKTa B Cyq.
KopoHep ¢opmanbHO OpraHusauyoHHO 060C06/1eH OT MPOKypaTypbl 1
nonuuun.  KopoHep, Kak [eTeKTMB MOMULMK, CTaHOBUTCA B  Cyfde
ceugetenem. Ceilvac MHCTUTYT KOPOHEPCKOrO paccriefoBaHWs TepsieT CBOe
3HaYeHMe, TaK KakK ero yHKUUW BCe Yalle BbIMOHAET MeCTHas MoauLus.
B HekoTOpbIX LWITaTaX (MYHKLMKM KOPOHEPA BbIMOMHAET MWUPOBON Cyfbs Wn
meamk-o6cneposatens (medical examiner), KOTOpbIA — ABMSIETCS  Kak Obl
CyfjebHO-MEeANLMHCKUM  3KCMepTOM. TaMm, [Ae [AO/MKHOCTb — KOpOHepa
CoXpaHeHa B €ro TPagWLMOHHOM O06MMKe, OH HafieNeH 3HauYUTeNbHbIMM
MO/IHOMOYMAMMW: OH BMpaBe MNPUHYXAATb CBUAETENe K SBKe [N faun
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nokasaHuii, BblfaBaTb CyfeOHbI MpuKa3 06 apecTe nuua, MOALO3PEBAEMOro
B CMepTW, U MpOBOAWTb NpeABapuTeNnbHOe paccMoTpeHue Aena. KopoHep
NPOBOAWT AO3HAHME C Y4acTUEM MPUCSKHBIX, YACMO KOTOPbIX YCTAHOBNEHO
npoueccyanbHbIM 3aKOHOAATENbLCTBOM LuTaroB. Ecnv B npegenax okpyra
06Hapy>XeH Tpyn, KOPOHep NPOM3BOAWT MpefBapuTeNbHbIA OCMOTP. 3aTem
OH CO3bIBAeT MPUCSHKHBIX M3 4KUCNa MECTHbIX XWUTeneid NS yyactus B
OCMOTpe Tpyna W Jonpoce cBuieTeneil. Ecim KOpoHep M MPUCSKHbIE He
MOTYT OMpeAennTb MPUYMHBI CMEpPTW, OHW BMpaBe PacrnopsanTbca O
NpoBeAeHNN CyAe6HO-MeANLMHCKOA 3KCNepTH3bI.

BbIBOAbl KOPOHEPCKOr0 paccnefoBaHWsi, HasblBaeMble BEPAUKTOM,
usnaraloTcsd B MUCbMeHHONM (opme. B BepanKTe [OMKHO ObiTb YKa3aHo:
VIMENIo I MecTo YBUIACTBO, MEAMLMHCKOE 3aKNOUEHWE O MPUYNHE CMEPTH,
KOrga, rAe N Kakum 06pa3om 6bi10 COBEPLUEHO YOMIACTBO, UMSi BUHOBHOIO,
€C/I1 OH YCTaHOB/IEH. BepAMKT 3TOT He SIBNAETCA aKTOM npefaHus cygy. B
COOTBETCTBMM C MOPSLKOM, YCTAHOB/IEHHbIM B LUTaTe, OH HanpaBnseTcs
OKPY)>XHOMY MPOKYPOPY, KOTOPbI/A COCTaBNsSeT OOBUHWTENbHbIA aKT W
nepesaeT ero B OpraH NpejaHust cyfy - Bonbluoe >XHOpW, ecin 3aKoHOM
LiTaTa OHO NPeLYCMOTPEHO, UM HEMOCPeACTBEHHO B Cyf. BepauKT BMecTe €
maTepuanamn pacciefjoBaHnsi MOXET OblTb HanpaBneH KOPOHEPOM TaKxe
HenocpeACTBEHHO B Cyf. HW 06BUHWUTENb, HU BOMbLIOE XIOPU UK Cyf B
CBOMX peLUeHNsX He CBA3aHbl 3TUM BEPAMKTOM. KopoHep v MpOBOAMBLUMIA
BCKPbITWE  CYAeOHO-MeAMLMHCKWIA 3KCMepT BbICTyMatoT 3aTeM B Cyfe B

KayecTBe CBMAETENEN.
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2.1.4. CypnebHbliAi YMHOBHUK

B HekoTopbIx wTtatax CLUA nposefeHuWe paccnefoBaHWs A0BEPEHO
[OMKHOCTHOMY Nvuy cypga (maructpaTy). OH HafjeneH BCEMW TeMu ke
MONHOMOYMAMK, KOTOPbIMW MOMb3YeTCA  MpWU  paccnefoBaHuy bosbLuoe
Xiopu. Ho B oT/Muve 0T BOMbLIOTO XIOPU  CYAeOHbIA YMHOBHUMK He
BMpaBe pewaTrb BOMPOC O npefjaHun  cygy. Tlo  OKOHYaHWUK
npegsapuTeibHOro paccfnefoBaHvWs OH HanpasnseT BCe Ccob6paHHble
maTepuansl opraHy, o6najarolieMy TakuMU NofHOMouMAMKU (TO  eCTb

aTTOpHeto).

2.1.5. KomuTeTbl 1 KOMUCCUU

CneunuyecknM OpraHoM paccrefioBaHUs  SBASIOTCS  KOMMTETbI,
CO3aBaeMble  3aKOHOZATENIbHBIM ~ OPraHoM BAACTM MO KOHKPETHBIM
HanpaBneHUsM [AesTeNbHOCTM (Hanpumep, KOMUTET Mo paccnefoBaHWio
OpraHuW30BaHHON MpPecTynHocT Npu KoHrpecce). B HEKOTOPbIX Chyyvasx
MOTYT C034aBaTbCsl CreLManbHble OpraHbl - KOMUCCUM, KOTOpble paboTaroT
BPEMEHHO W  MPEKpallalT [JeiicTBME MOCMe  PELUEHUS]  KOHKPETHO
MOCTaBNEHHbIX Mepes Heli 3agau.

Kak Mbl MOXem YG6eauThCs, B aMepWKaHCKOW rocyfapCTBEHHOM
CUCTEME  OpraHOB  MPeABAapUTENbHOTO  PAcCciefOBaHWs  [JIaBEHCTBYET
MPUHLMN  JeleHTpanuM3aumy W - cneuvanusaumn.  OCKOMbKY — OpraHbi
NpeABapuUTENIbHOTO  CNEACTBUS B CBOWX B/ACTHBLIX MOIHOMOUMSX CBS3aHbl
PELUEHVSIMM CYfa, Takoe MOMOXEHWEe fef CYLLLECTBEHHO He MeLIaeT HecTu
npefABapuTeNbHOE paccnefoBaHue. B poccuiickold MpaBoBoii cucTeme, rae
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opraHbl MpeABapUTENbHOIO pacciefoBaHus 06/1adaloT ropasfo GoMbLUMMY
MONHOMOUUSAMM no NPUHYXOEHWO,  TaKasl AeLeHTpan3auus
NpeAcTaBNseTCs NPOCTO He AOMYCTUMON M faxe OnacHoil, W60 MOXeT
nopoauTb  GECKOHTPO/IbHOE  WCMOMb30BaHWE CUOBLIX MOMHOMOYUA B
pamMKax He3aBMCUMbIX BEJOMCTBEHHbIX CTPYKTYp paccnefosaHus. B CLUA
Y)Xe HEeofHOKpPaTHO OTMeuyasacb Heo6X0AMMOCTb CBEeAEHUs  BCex
CreLnanm3MpoBaHHbIX CTPYKTYP pacc/iefoBaHus nof efAuMHOe PYKOBOACTBO
C UeMbio KOOpAMHAUMU UX AEATEeNbHOCTM W OCTaBfieHUs Ccreuvanusaunm

NMib Ha MECTHOM YPOBHE.

2.2. TocypapcTBeHHas aTTOpHelickas cny>k6a

2.2.1. O6Lime nonoXkeHus

ATTOpHelckas cnyx6a CLUA - MHCTUTYT rocyfapCTBEHHOI BMacTw,
He UMeLWMn TOYHOM aHanorMm B CUCTeMax NpaBa Apyrux cTpaH. B
OCHOBE OpraHuM3auuy aTTOPHECKON Ccnyx6bl nexaT fABa OCHOBHbIX
npuHymna

- (hefepanuam,

- pasjeneHue BnacTeil.

Kak opraH BnacTu (hefepanbHOro rocyAapctsa aTTopHelickas cnyba
MMeeT ABa YPOBHA: (eAepanbHblii U WTaToB. PefepanbHyto aTTOHENCKYHO
cny>x0y Bo3rnaBnseT [eHepa/ibHblii aTTOPHENR, KOTOPbIA W [elCTBYET Ha
OCHOBaHMM (befiepaibHOTO  3aKOHOAATENbCTBA. [eHepanbHblii  aTTopHe
BO3rNaBNsfeT MHUUCTEPTBO HOCTULMM WM WMEET CBOMX NpeAcTaBuTeNeli B
cyAebHbIX  oKpyrax.  ATTOpHeiickaa  cnyx6a  LUTATOB 60nee
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JeLeHTpann3oBaHa, MeCTHble aTTOpHeW [eACTBYIOT HEe3aBMCMMO  OT
reHepasbHOro aTTOPHES LWTaTa U eMy He MOAYMHAITCA. Ha MexaylTaTHoM
YPOBHE  KOOPAMHALMe aTTOPHEACKOW cnyx6bl  LWITaTOB 3aHMMAaeTCs
HauMoHa/bHas accouuaums  OKPYXHbIX aTTOpHeeB U HaluoHanbHas
accoumaums MeHepanbHbIX aTTopHeeB. PefepanbHas aTTopHelckas cnyx6a
ABMAETCH OPraHM3aToOpPOM B3aMMOAEWCTBUA C MECTHbIMU BNacTAMU MyTem
CO3[aHunA creLnanbHbIX BPEMEHHbIX CMELLaHHbIX OpraHu3aLuii.

C TOYKM 3peHuUs Teopumn pasfeneHns BnacTeil aTTopHelickas cnyxoba
OTHOCWTCS K WCMONHUTENbHOW BeTBM BAacTW. VICNONHWTENbHYH BRacTb B
CLUA Bo3rnaensetr [lpesmgeHT. B 1922 r. BepxoBHblii Cya CLUA
MoCTaHoBWA, UTO [eHepanbHblii ATTOPHEN ABNSETCA «[aHblo Mpe3ngeHTa B
NPUHATUM MeP K TOMY, 4T06bI 3aKoHbl CLUA no 3awute nHTepecos CLUA B
MpaBOBbIX MNpoueaypax W MpecnefoBaHAM MpaBoHapyLIMTeneid TOYHO
ncnonHance»™. MmenHo TeHepanbHbId aTTopHeli CLUA ABnseTcs Tem
NALOM,  KOTOPOMY  [leflernpoBaHa  KOHCTUTYUMOHHAs  0653aHHOCTb
npesngeHTa 3aboTUTbCA O TOYHOM WCMONHEHUM 3aKOHA, W OH BbIMONHSET
ee, OpraHusyd  YyronosHoe  npecsiefoBaHUe. Bygyun  opraHom
WCMOMHNTENbHOW BNacTW, aTTopHelickas cnyx6a  He [O/MKHa WUMeTb
OpraHu3aLMOHHbIX CBA3el HU C CYAOM, HU C 3aKOHOAATebHbIMU OpraHamMu.

[JOKTpUHa pasfeneHus BnacTeil onpefennna OTHOLLUEHWE CYyfOB K
MOMHOMOUYMAM  ATTOPHEEB:  OHM  CUATalOT  Ccebs  HenpaBOMOYHbLIMU
BMeLUMBaTbCA B BbIMO/IHEHWE ATTOPHEEM CBOMX KOHCTUTYLMOHHbIX
MO/IHOMOYMIA MO NOAJEPXaHNIO FOCYJapCTBEHHOro 06BMHeHMs. Ha
MO/M0XEeHNe aTTOPHEEB OKa3blBAeT BO3/EWCTBME KOHLIEMLMA 06LLiero npasa u

MPUHUMN  BEPXOBEHCTBAa CyAe6HOro npeledeHTa. B Hauane MNOCTPOEHMS

% Ponzi v. Fessenden. 258. US 254 (1922)
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Hesasucumoro rocygapctsa CLUA, cyfbl B CBOUX peLUEHUAX, OMpenenss
MO/IHOMOYNS W CTATyC aTTOPHEEB, AO/MKHbI ObIAN NCXOAUTL W3 MONOXEHUI
obwero npaBa AHrMKW. TeM He MeHee, pasBUTUE amMepUKaHCKOro
rocyapctsa OT/IMYHBIM OT aHrAMACKOro nNyTeM, MPMBENO K TOMY, 4TO
COBPEMEHHbIE  MO/IHOMOYUS aMepMKaHCKMX aTTOPHEEB BO MHOFOM
OT/INYAKOTCA OT MOMOXEHNS UX MpPefLIecTBEHHUKOB. [1paBa amMeprKaHCKUX
aTTOpHeeB CO BpeMeH 06pa3oBaHua CLUA 3amMeTHO paclumMpunnch, 0CobeHHo
B 06/1acTM HOPMOTBOpYeCTBa. PaclumpeHve 3aKOHOAATENbHbIX — (YHKLUIA
WCMOMHUTENbHOM BRacTM MpWBENO K TOMY, 4TO OGULMaNbHble MHEHWS,
CNyebHble MEMOpaHAyMbl, MpWKasbl W [OUPEKTUBbLI  pyKoBOAUTeneit
aTTOpHeWCKMX CcnyX6 AalT He TONbKO O(MLManbHOe TOSKOBaHWE 3aKOHOB,
HO M (haKTMYeCKN YCTaHaBMBAKOT HOBblE HOPMbI NpaBa.

JTUMONOrns CMoBa  «aTTOPHEW», TOBOPUT HaM O TOM, 4TO 3TO
rOCYJapCTBEHHbIA  CNYXALWWiA,  BbIMNOMHSAOLWNNA pofb  NOBEPEHHOrO
rocygapctsa B topuauueckux fenax ( Attorn - oT aHrn. - nosepsaTb). B
Aurnnm - no6oe ANLO,  BbIMOAHAIOWEE  (QYHKLUMM  MNOBEPEHHOrO,
MMeHoBafioch  attornatus. OTClOfa  BO3HWKAW  CAyXaliMe KOPOHbl -
MOBEPEHHblE KOPO/s, KOTOpble 3aTeM MPeBpaTUAUCL B FOCYAAPCTBEHHbIX
cnyxawmx B To e Bpems, aMepyKaHCKOe NpaBo, NepeHuMas NOMOXEeHUs
aHrMIACKO MpaBOBOI CMCTEMbI, B 3TO 06nacTV cfienano  CyL|eCTBEHHOE
OTCTYNSIEHWe  OT aHraniickoro obpasuya. B AHraMmM He cyLiecTBoBano
MOHOMOMMM TOCYAapcTBa Ha npegbsBieHWe 06BUHeHWs B cyge. Wges
KOHLEHTpauMn 06BMHWUTENbHOW BAacTM B pykax rocyfgapcrBa Obina
3aMMCTBOBaHa amepukaHuamu 13  (paHUy3CKOW  WAW  TONNaHACKON
MpaBoBbIX CUCTEM C WX  KOHLENUMWel [OMKHOCTHOrO (& He 4acTHOro)
06BMHEHMA. Kpome TOro, «cnjaB 0COGEHHOCTEN KOHTWHEHTa/IbHOM

opraHusaumm 06BVMHNTENbHOW BIACTM W aHTIMIACKON CUCTEMBI YronoBHoOro
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npecnegoBaHnst Obin  [OMONMHEH COGCTBEHHBIM aMEPUKAHCKMM  OMbITOM,
MPUHECLUMM Takue 4epTbl, KaKk aBTOHOMHOCTb AaTTOPHEEB Ha MecTax,
aMUHUCTPaTUBHYKO He MOAKOHTPONMbHOCTL W BbIGOPHOCTb  MECTHbIX
06BUHUTENEN»

depepanbHas aTTOpPHeicKas cnyxba Oblla co3gaHa Ha OCHOBe
3akoHa «O cygoycTpoiictBe» 1789 r. [eHepa/lbHbI aTTOpHe ABAAACA MO
HEMY MOBEPEHHbIM  MPaBUTENbCTBA B HOPUAMYECKUX fenax. 3akoH He
Hagennn [eHepanbHOro aTTopHes OOBUMHUTENbHBIMU MOSHOMOYUSAMM, OH
BbIMOMHAN /MWL  (YHKUMKM CcOBETHMKA [pe3nfeHTa MO  HOPULMYECKUM
BOMpOCamM W MOBEPEHHOro mnpasBuTenscTBa B BepxosHom Cypge CLUA.
depepanbHble 06BUHWUTENN He MNOAYUMHANNUCH [eHepanbHOMY aTTOPHEK U
OCYLLECTBNANN O6BUMHWUTENbHYKO BNacTb Ha TeppuUTOpUM CBOEro OKpyra.
HeobxogumocTb  €fMHOr0  PYyKOBOACTBA (hefepa/ibHBIMM  OpraHamu
06BVHUTENBHONM BNacTW BbI3BANO K XXU3HU 3aKOH 1870 r., no koTopomy
6b1110 06pa3oBaHo MWHUCTEPCTBO rcTULMK, noauvHsoLeecs
[eHepanbHOMY aTTopHeto. B nepuog ¢ 1870 r. o cepefmHbl XX Beka
[eHepanbHbI aTTopHeli CLUA  3HaunTenbHO pacluvpun  NOJHOMOYMA 3a
CYeT co3jaHua nogpasfeneHunii B MUHUCTEPCTBE HOCTULMM U BO3NOXKWA Ha
HWX HOBble CW/0BbIE NOMHOMOYNA. Takum 06pa3om, B COBPEMEHHOM MUpe
aTTOPHEN Kak rnaBa MWHWCTEPCTBA HOCTULMMU WUrpaeT LEeHTPaIbHYH pofib
Cpean BeAOMCTBEHHbIX YUPEXAEHWA N0  WCMOMHEHUIO 3aKOHa n
COONIOAEHNIO 3aKOHHOCTM Ha Bceil TeppuTopum  CLUA. «[eHepanbHbIii
atTopHein CLLA BbInonHseT Takume (YHKLUWMMW, KOTOpble B APYTMX CTpaHax
BO3/IOXEHbl Ha NPOKYpaTypy, MWHWUCTEPCTBO BHYTPEHHWX [EN. OpraHbl

KOHTPPa3Be/KN 1 YroN0BHOTO PO3bICKA, THOPEMHbIE BeOMCTBa»

7 BnacuxuH B. Cyx6a 0681HeHms 8 CLLIA. M., 1981. C. 24.



2.2.2. leHepa/bHbIN aT TOpHel

leHepanbHblli atTopHeir CLLIA BbINMOMHAET, NO KpaliHen  mepe,
HECKONbKO (YHKLWIA:

NOIMTUYECKOTO AeATeNs;

IOPUCKOHCYbTa MpaBuTenbcTBa (MHeHWe [eHepasbHOrO aTTOpHEs-
oumumansHOe aBTOPUTETHOE TOMIKOBaHME HOPMbl MpaBa MPUMEHUTENbHO K
KOHKPETHbIM 06CTOATENbCTBAM, (DUIYPUPYIOLMM B 3anpoce);

- OH ocylecTBnseT nogbop u pekomeHgaumto [MpesngeHTy cygei
BepxosHoro Cyga;

- MpeAcTaBnseT MpaBuTenbCTBO B BepxoBHom Cypge. 3T1a  QyHKUMA
fLenermpoBaHa [eHepanbHoMmy conucutopy CLUA. 310 TpeTbe nvuo B
MwuHucTepcTBe toCTULMKU. OH  OCYLUECTBASET 3alWMTy NPOTUB  UCKOB
MpasuTenscTBa, 0T60P fen B BepxoBHbIn Cya 1 MOXET BCTYNUTL B [eN0 B
No6oM anennaLuMoHHOM Cyfie Kak amicus curiae (opyr cyfa - aKCnepT);

- Hambonee CyLLECTBEHHON [ HALIero WCCnefoBaHUs ABNSETCA (DYHKLNA
no noAdepXaHuio [eHepanbHbIM  aTTOPHEEM 06BMHEHMA OT /Mua
npaBuTenbCTBa. ITO TNaBHOE AO/DKHOCTHOE /MLO B NPaBONPUMEHEHUN.
OpHako ero neranbHoe onpegaeneHune (chief federal law enforcement officer)
He OTpaXkaeT CyTW ero 06BUHUTENbHbLIX NMOHOMOUMIA.

O6bemM 006BUHMTENLHOW BNacTM [eHepasbHOTO AaTTOpPHES [OCTATOYHO
LUNPOK:

OH ABNAeTCA rNaBoii BefyLLEero npaBoNpUMEHUTENIbHOrO BEAOMCTBA -
MwuHUCTEpCTBA HOCTULMKM, KOTOPOE MOHOMONBHO BafeeT OOBUHUTENLHON
Bracteto. B 1933 r. npukasom [lpesngeHta MUHUCTEPCTBO HOCTULUM

06bABNEHO €AWNHCTBEHHbIM BE€AOMCTBOM, YMNPaBOMOYEHHbLIM OCYLLIECTBNATb

" Mewkos M. FocyaapcTBeHHbIY 0681UHUTENb Ba yronoBHOM npouecce CLUA //3akoHHOCTb. 1998. N 1. C.53.
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YrofioBHOE MpecnefoBaHne MO fenam O HapyweHun  (efepasibHoro
3aKOHOAAaTeNbCTBA.

B coctaBe MuHMCTEpPCTBA OCTULMN ["eHepasibHOMY aTTOpHEr
NOAUYUHATCA MOLL{Hble MpaBoOMNpPUMEHUTESNIbHbIE  CTPYKTYpPHbIe
nofpasfeneHns, B TOM Yucne ®BP, cnyxb6a nMmMurpauumn  u
HaTypanusaumu, cnyxoba mapLuanos.

- [eHepa/bHbIi aTTOPHEN ABNSETCA OPraHM3aToOpoOM  MEeXBEeLOMCTBEHHbIX
onepauuii,  NPOBOAWMMBLIX C [LPYTMMW  OpraHamu paccnefoBaHus Mog
PYKOBOACTBOM ["eHepasibHOro atTopHes.

- Kpowme 3toro [eHepa/ibHblii  aTTOpHel BbICTYMaeT  rNaBHbIM
KOOPAMHATOPOM MPaBOBbIX MPOrpaMm, VMEIOLLMX OTHOLLEHWE K YTOIOBHON
MoSIMTHUKE.

eHepanbHbIA aTTOPHe Yepe3 MUHWCTEPCTBO HOCTULUM KOHTPOAUpyeT
NpaKTUYecKn BCe CTaguu npasonpuMeHeHus. [pefBapuUTe/IbHbIM
CMeACTBMEM W OMEepaTUBHbLIMU PO3bICKHLIMU MEpPONpUATUAMU He BCerga
3aHMMAOTCA OpraHbl  MWUHWCTEpPCTBA OCTMLMKW, HO B /t06OM crnyyae
WH(OpMaLMs, NOoMyyYeHHas B pesynbTaTe MpPeABapuUTENIbHONO CNeacTBus,
nornagaeT B MWHUCTEPCTBO toCTMLMM. COOTBETCTBYHOLME CTPYKTYPHbIE
eAuvHULbl MUHMCTEPCTBA HOCTULMW KOHTPOAMPYIOT BCe CTafuu YrofioBHOroO
CyLOMpPOV3BOACTBA, HauMHasa OT BO3BGYXAEHWS YronoBHOrO JAena n
3aKaHuMBas  YC/OBHO-A4OCPOYHLIM  OCBOOOXKAEHMEM  OCYXAEHHbIX K
NNLLEHNIO CBOGOAbI.

Tak kak [eHepanbHoro artopHed CLUA HasHauvaeT [pe3ungeHT u
yTBepxgaeT CeHaT, OH B 06Onblueli CTeneHW ABMASETCA MNOAUTUYECKM
JedteneM, 4em  npodeccMOHaNbHbIM 06BMHMTENeM. HeobxoanmocTb B
CyLLeCTBOBaHNN HE3aBUCMMOTO [O/HKHOCTHOrO AuLa, KOTOpoe MOrfio 6bl
BECTW YrO/IOBHOE MNpecnefoBaHWe B OTHOLIEHWM  BbICLUMX [O/KHOCTHbIX
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WL, BbI3BANIO K OKW3HM  (DUIypy  HE3aBMCMMOrO  MPOKypopa  Kak
cneymanbHOro opraHa npegBapuTensHoro paccneposaHns  (Independent
Counsel). o 1970-x rogoB B aMepMKaHCKO cucTeme ANsi paccnefoBaHmMs
0C060 3HaYMMBbIX 417 06LiecTBa YronoBHbIX fenl eHepanbHbIM aTTOPHEEM
HasHavancs cneyunanbHblii Npokypop. OfHaKo, MOCAe M3BECTHbLIX COOLITUIA
«YOITEPreiTcKOro ckaHgana», 06LWECTBEHHOCTb NOTpeboBana BBeeHMA
[OOMKHOCT HEe3aBMCUMOro OT  [eHepanbHOro arTopHes W npe3ufeHTa
npokypopa. 3akoH, nNpuHATbIA B 1978 1., ycTaHaBAMBaeT, 4To
He3aBMCMMOr0o NPOKypopa 0TéupaeT Konnerus defepanbHbiX CyAei, OHa e
yCTaHaBNMBaeT  ero  «CNeACTBEHHYK  XapTuio»  (MOMHOMOYMS MO
paccnefoBaHN0 KOHKPETHOro fena). HesaBMCUMMBIA MPOKYPOP MOXET ObiTb
Ha3HauyeH [ANnf NpOBeAeHWs paccnefoBaHWs B OTHOLUEHWM MPe3neHTa,
COTPYAHUKOB annapata benoro goma u YMHOBHWKOB KabuHeTa. Ho npwu
BCEX  rapaHTMsAX 3aKOHa, He3aBUCUMbIA MPOKYpop Takke  6AM30K K
MoONNTUKE, KaK M  BCe BbICLUIME LO/DKHOCTHbIE NMLa CTpaHbl. «B cBOeM
yCepAUN MPOAEMOHCTPMPOBaTb  MApTUIAHO-HENTPanbHbIA MOAXOL CyAbM,
oTBevawllMe 3a MoAbOp  He3aBMCMMOro MPOKypopa, BbIGMPAKOT He
NOMNTUYECKN  HEeMTpanbHbIX MPOGecCMOHaNoB, a Hegobpoxkenartenei
npesngeHTa»®.

Ecnm B pacnopsbkeHue [eHepasbHOro atTopHes  MocTynaeT
«KOHKpeTHas ¥ [0CTOBepHas»  WH(opmauus, «B [0CTaTOYHON Mepe
060CHOBbIBAIOLLAA NPOBEEHNE PacCnefoBaHUA» C Lie/lbl0 YCTaHOBUTb, He
HapyLUeHbl 11 NepeYnCeHHbIMW B 3aKOHE JO/MKHOCTHBIMW MLAMU  HOPMbI
Yrof0BHOr0 (pefepasbHOr0  3aKOHOAATeNbCTBA, TO OH  [O/MKEH HayaTb
ouumanbHoe  «npefBapuTenbHOE pacciefoBaHuex». [locne MHUUMALUK

% O'Sillivan J.The Independent Counsel Statute: Bad Law, Bad Policy//American Criminal Law Review.
1996. Vol. 33. P. 463.
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[eHepa/ibHbIM aTTOPHEEM NPefBapuUTENIbHOTO paccrefjoBaHus B MOPsAKe
UCMONHEHNA 3aKOHAa O HEe3aBMCUMMOM TPOKYpOpe, OH YXKe He MOXeT
NpoBOAMTL  «0BObIYHOE paccnefoBaHUe», KOTOPOE OH BeAeT MO BCEM
YroNnoBHbIM fenam. Ecnu eHepanbHbIi aTTOPHEN NPUXOAUT K BbIBOAY, YTO
MMeroLLasnca MHopmaLusa 3aciyXuBaeT [OBEPUA Y MOXHO NPUCTYNUTL K
npeABapuTeNbHOMY pacciefioBaHUio, OH B TeueHue 90 gHeil HanpasnseT B
AnennsuymoHHbli Cyn CLUA no okpyry Konymbus B cneyuanbHoe
NpUCYTCTBME MO Ha3HAYEHWUIO He3aBUCKMbIX NPOKypopoB (Special Division
of Appointing  Independent Counsel) npeacTaBneHve 0 Ha3HaveHUM
JanbHeiwero paccnefoBaHna. 3TOT  cheuuasbHbli  CyAebHbI  opraH
[OMKEH nofobpath KaHAMAATYpPY Ha [O/MKHOCTL HE3aBMCUMMOro NpPoKypopa
W OMnpefenuTb napameTpbl €ro  KOMMeTeHuuu - «mMaHgat». «[lpegensl
KOMMETEHLMWN  He3aBMCMMOIo NPOKypopa Mo KOHKPETHOMY aeny
yCTaHaBMBaeT CrneLuanbHblii CyfebHbI 0TAeN, U, BbINOMHASA 3TY QYHKUMIO,
OH [O/KEH  NpefycMoTpeTb, 4TOOGbI HEe3aBWCKMBbIVi MPOKYpOp UMen
aflekBaTHYI0 BflaCTb MPOU3BOAWTL  paccnefioBaHne Mo npeamety, B
OTHOLUEHWN KoToporo [eHepa/bHbIli aTTOpPHel  XofaTtaiicTBoBan O
Ha3Ha4YeHWM He3aBKUCKUMOrO MPOKypopa» . XOTS He3aBUCUMbIA MPOKypop
MOIHOCTLIO HE3aBUCUM OT MUHUCTEPCTBA HOCTULMN U NPe3nAeHTa, 3akoH
npegnucLIBaeT emy NpoBOAUTL PaccnefoBaHne Mo TEM Xe Npasuiam, YTo u

00bl4HOE YronoBHoe npecnenoBsaHune.

2.2.3 MUHUCTEPCTBO HOCTULMK

MMWHUCTEPCTBO HOCTULMM KaK rN1aBHas opraHusauuns ansa peanmsayum

MOMHOMOYUIA [eHepaibHOTrO aTTOpHesl, MOCTPOEHO MO (hYHKLMOHAbHOMY

®BnacuxuH B J1. HesaBucuMbIi npokypop // CLLIA: 3KOHOMMKa. NONNTUK, KynbTypa. 1999. N 1. C.75.
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npu3Haky. B 3aBWCMMOCTWM OT (YHKUWA, BbINOMHAEMbIX [eHepanbHbIM
aTTOpHeeM, BCe CyXO6bl pa3feneHbl Ha OCYLLEeCTBASIOLLE:

- KOHCYNIbTUPOBaHNE;

- NpepcTaBuTeNnbcTBO B BepxoBHOM Cyfe BbICLIENO  WCMOHUTENBHOrO
opraHa;

- MpaBoOMNpUMEHEHME.

[ns 3agay yronosHoro npouecca Hambosnbllee 3HayYeHWe UMENT ABa
nocnefHUX HanpaBneHWs LeATeNbHOCTM MUHMCTepcTBa. Hap  kaxpoi w3
oTpacneil MMeeTCs CBOW HEMOCPeACTBEHHbI PYKOBOAWTENb, ABAAIOLLMIACA
3amecTuTeneM [eHepanbHOro aTTopHes. lepBblii M BTOPOW 3aMecTUTENM
OCYLLECTBAAIOT MPaBONPUMEHNUTENbHbIE (DYHKUWMN [TeHepanbHOro aTtTopHes.
TpeTuit 3aMecTuTeNb (CeHepanbHbIiA conmcuTop) BbIMONHSAET
npescTaBuTeNbCTBO NpasuTenscTBa B BepxosHom Cypge. Caenas  nuib
CXeMaTMYecKoe OnucaHne BCeli CTPYKTypbl MWHMUCTEpCTBa HOCTULMK,
Heo6X0AMMO  OCTaHOBWUTLCH MOLPOGHEE Ha TexX ero nojpasfeneHusx,
KOTOpble  MMEIT  HEemnpCcpeACTBEHHOE  OTHOLUEHWE K BbIMOIHEHUIO
onpegeneHHbIX PYHKLMIA B YrofOBHOM MpoLiecce.

HenocpeACTBEHHOE NOAJEPXaHUe YronoBHOrO OOBMHEHWUA B Cyjdax
OCYLLECTB/ISET ~ YrONOBHOE  MOApa3feneHve,  BO3INaBNSieMOe  MEPBbIM
3amecTuTeneM attopHesi. OCHOBHON 06bLEM CnefCTBEHHOW M OMepaTUBHON
paboTbl N0 Aenam heaepanbHON OPUCAUKLMN NPOBOAAT COTPYAHUKN DEP,
ALMUHWCTpPAUMA  NO MNPUMEHEHUIO 3aKOHOAATeNbCTBA O HAPKOTMKAX
(AN3H) n Cnyxb6a Murpauuym v Hatypanusauun. B cBOMX onepaTuBHbIX
MEPOMNPUATUAX W HErNacHbIX  paccnefoBaHUsX 3TW  MNofpasjeneHus
[efCTBYIOT aBTOHOMHO. VX feATeNbHOCTb YperynupoBaHa, Npexae BCero,
BHYTPMBEAOMCTBEHHbIMW akTamu. Al3H  ocylecTBnseT CnefCTBEHHYHO
paboty W OMepaTMBHO-PO3bICKHbIE  MEpPOMNpuUATMA,  CBA3aHHble C
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NPOTUBONPABHbLIM M3rOTOBMIEHWEM, XpaHeHWeM, CObITOM U ynoTpebneHnem
HapKoTUYecKux BeLecTB. Cnyx6a MMMUTpaLum 1 HaTypanu3aLum cosfaHa
[NS NpefoTBpaLleHns HeneranbHoOW MMMurpaumn. Hambonee KpynHbIM W
Cepbe3HbIM OpraHoM NpeABapuTeNbHOTO CEACTBUA B (hefepanbHOl crcTeMe
ABNsAETCA ®BP. OHO ob6nagaeT Havbonblueid aBTOHOMWER cpean
nojpasfeneHnii MMHUCTepPCTBa ocTULMK. Ero fedaTenbHOCTb ULb B CAMOM
obuiem Bufe YyperynuposaHa 3akoHamv W B GOMbLUMHCTBE  C/y4aeB
pernaMeHTMpyeTca MOA3aKOHHbIMW akTaMu. CrefCcTBeHHas HOPUCANKLMA
®BP  pacnpocTpaHseTca npakTuyeckn Ha 200 pasfiMyHbIX  COCTaBOB
npectynneduniti. Kak opraH paccnegoBanus ®BP [eiicTByeT nof
PYKOBOLCTBOM Kakoro-imbo  aTToOpHes W BbINOMHAET €ro  MopyyeHus

NPOU3BECTW Te WU APYTUe CNeACTBEHHbIE Ae/CTBUS.

2.2.4ATTOpHEN W mapLuanbl

OCHOBHbIM ~ BO/MKHOCTHBLIM  JINLIOM CnyX6bl  FOCYAapCTBEHHOIO
06BVHEHNS ABNAETCA aTTOpHel. ATTOPHEEB Ha3Ha4aloT CPOKOM Ha 4 rofa
B Kaxapblii cyfgebHbli okpyr. Bcero BbinonHseT  cBoM GyHKuumM 94
(hegepanbHbIX aTTopHes. B cBoem cyae6HOM okpyre  hefepanbHblii
aTTOpHel fABNseTCA npeacTaBuTeneM [eHepanbHOTO aTTOPHEs W [aBHbIM
HAO/MKHOCTHBIM /IMLIOM, OCYLLECTBAAIOLMM  YFONOBHOE MpecnefjosaHne no
(hepepasbHOMY 3aKOHOAATENbCTBY. Y KAKAOTO aTTopHes ecTb  CBOW
BCMOMOraTe/lbHbIA annapar, B KOTOPOM WMEKTCA MOMOLLHUKA W KAepKW.
CoOCTBEHHbIX ~ CnefoBaTeneil  aTTopHeidi He  uWmeeT.  MoHononus
06BMHUTENLHON BfacTM aTTopHes B COGCTBEHHOM OKpyre HapyluaeTcs
yCnoBreM O TOM, 4TO MUWHWUCTEPCTBO HOCTULMM MOXKET MPUHATb K CBOEMY
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npousBoACTBY  N06oe  Aeno  (efepabHOro  3HayeHus.  Yetkoro
pasrpaHuMyYeHnss MOJHOMOYMA  Mexay MUHUCTEPCTBOM  OCTULMM 1
aTTopHeeM cyfieGHOro okpyra HeT. Tak Kak Yy aTTOpHes HeT CBOero
CMefCTBEHHOrO  amnapata, OH  MOXeT  MpuBMeKaTb  COTPYAHWKOB
CNeACTBEHHbIX nogpasfeneHnii  MuHucTepcTBa OCTULMKU. TeM He MeHee,
cornacHo ycrtosBweics B CLUA KOHUeNuuWu aTTOpHeA MMeeT NpaBo
OCYLLeCTBNATL YrONI0BHOE NpecnefoBaHne U BO36YXAaTb YronoBHble fena
Nno CBOEMY YCMOTPeHUI0. B 3TOM nnaHe ykasaHus [eHepanbHOro atTopHes
MOryT ObITb He BbIMOMHEHbI (efepasibHbIM aTTOpHEEM B CWy MpUHLMNA
CBOEVi CaMOCTOATENIbHOCTU.

Cneuuduyeckum  [OMKHOCTHLIM  NINLIOM CyX6bl  06BUHEHUS
asnserca Mapwan CLUA. OcHoBHas (DYHKUMS MapLianoB - BbINOSHEHWE
BCEX MPWKa30B, MNpejnucaHuii 1 pacnopskeHnin  ®epepansHoro Cyga.
MapLanbl Npou3BOAAT apecTbl, O6bLICKM W U3bATUA no opaepam,
BblJaHHbIM CyAOM, O06ecrneymBaloT MopsafoK B CyfebHOM 3acefaHuu,
OXPaHAIOT YYaCTHMKOB YronOBHOrO mpouecca (0CO6EHHO 3TO Kacaercs
cBugeTenein), obecneumBaloT  COfepXaHWe MO CTPaXKeld W MepeBO3KY
apecToBaHHbIX W OCYX[EHHbIX [0 MOMELIEHNA WX B WCNPaBUTENbHbIE
yupexgeHus.  BaxHO  3ameTuTb,  UTO  amMepuKaHCKuidi  npouecc
pasrpaHWuMBaeT CNeACTBEHHbIA anmapaT W Ninl,  OCYLUECTBAAIOLMX
06BMHEHNe B cyfe. OTUM [OCTUraeTcqd  npoueccyanbHas He3aBUCMMOCTb
06BMHUTENEN 1 OOBEKTMBHOCTb WX MEpes MPOBELEHHbIM CnefCTBUEM.
Jpyrum cyLLecTBEHHbIM MOMEHTOM ABNSETCA TO, YTO CY[, HE VMEET B CBOEM
LuTaTe CUMOBLIX CTPYKTYP, Kak opraH npasocyaus. Bce oHW, TO ecTb
Mapluanbl, OTHOCATCA K WCMO/HWTENbHOW  BMacTM W MOLYMHEHBI

MWHUCTEPCTBY OCTULNN.



2.2.5. ATToOpHelickas cny>k6a B wTaTax

Ha ypoBHe wWTaToB cnyXba rocyfapcTBEHHOro O6BWMHEHWA WMeeT
aHaNoOrMYHy0 CTPYKTYpY W (DYHKLMOHANbHOE cofepxaHue. PyHKUuun
Cnyx6bl  Takxe nepepacnpefeneHbl  Mexgy [eHepanbHbIM aTTOPHEEM
wTata UM MeCTHbIMW  opraHamu. [eHepanbHblii  aTTOpHel  LWTaTa
OCYLLECTB/IIET B OCHOBHOM IOPUCONKLMOHHYIO  (DYHKLMIO "
npeAcTaBnTenbCTBO B BepxoBHOM Cyfe wTata. PYHKUMA 06BUHWUTENbHON
B/1ACTU NpefocTaB/eHa MECTHbIM aTTOPHEAM.

leHepanbHbIi  aTTOpHe  wTata -  OAHO M3 [N1aBHbIX
afiMUHUCTPATUBHbLIX WL, WTata. Kak npaswno, OH U36upaeTca Ha
[OMKHOCTb HaceneHnem. B 60/blUMHCTBE WTaTOB ["eHepasbHbI aTTOpHel
Nnoflyyns Ha3BaHWe « rNaBHOE AO/MKHOCTHOE NWLO MNpaBa» WM «lNaBHoe
[JO/MKHOCTHOE  IUL0  MPaBONPUMEHEHUS». BbINOMAHAS  NOMHOMOYME MO
IOPUANYECKOMY  KOHCY/IbTMPOBAHUIO  WCMOMHUTENBHOM  BRacTW  LTaTa,
aTTOpHel MMeeT B CBOEM apCeHane Takoe CPeAcTBO, Kak oduumanbHoe
MHeHue. EMy npegaeTcs cuna 0653aTeNbHOro TOIKOBaHWA 3aKoHa. B To xe
BpeMsi [eHepanbHbIi aTTOPHed CcuYWTaeTcs He MOAUYMHEHHBIM  NIMLOM
MCMOMHNTENbHOM BAacTu wWwrTata. Ero camocTosTenbHOCTb — 06bACHAETCA
CNedytoLLeit KoHLenumeid: MHCTUTYT [eHepanbHOro aTTopHes ecTb peLenuus
aHrniAckoin  mogenu  eHepanbHOrO — aTTOpHes,  KOTOpbIA  ABAANCA
NnoBepeHHbIM CyBepeHa - OpWUTaHCKOM KopoHbl. [locne  3aBoeBaHWs
He3aBMCMMOCTM [eHepanbHbIi aTTOpPHEN LWTaTa CTal NOBEPEHHbLIM APYroro
CyBepeHa - Hapofja LiTaTta, TO eCTb BCero HaceneHus LwTarta. OTcloga
BbiTeKaeT, u4TO [eHepanbHbIli aTTOpHel wWTaTa [O/MKEH 06najathb
He3aBUCUMOCTbIO. 3Ta KOHLENuUs NEXUT B OCHOBE  [OKTPUHBLI  parens
patriare. B CLLIA o6Liee npaBo Npu3HaeT, 4To LUTAT, B LESIOM, BbICTynaeT
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Kak CYBEpeH C CyBEpeHHbIMU MOMHOMOUMSMU. DYHKUUM [eHepanbHOro
aTTopHes B 061acTW 06BMHWTE/bHOW BNACTU OrpaHWYeHbl KOOpAWHaLWei
aTTOpHeeB liTaTa. [eHepasibHbIA aTTOPHE MMeeT NpPaBO CaMOCTOSTE/IbHO
B036Y)XAaTb fena /MLib MO OrpaHWYeHHbIM KaTeropusm fen. HauGonee
CUMbHBIM  MOMHOMOYMEM [eHepanbHOro aTToOpHes luTaTa  SB/ISiETCS
BO3MOXXHOCTb BCTYM/IEHUS! B Y)Ke HauaTOe MPOM3BOACTBO C Lie/Ibl0 OKasaTb
COfeiiCTBME MU OTCTPAHUTL MECTHOTO aTTOPHES OT feN.

MecTHble aTTOpHeW, WX, KakK NpaBWI0, Ha3blBAOT OKPYXHbLIMM
aTTOpHesIMW, MOFYT WMeTb B AeliCTBUTENLHOCTW COBEPLUEHHO Pa3/IMUHYIO
TEPPUTOPUANBHYIO  €AUHWLY B MNOAYMHeHUW.  TeppuTopuasibHas
OPUCAMKLMS  aTTOPHES MOXET PacrpoCTPaHsAThCS Ha aAMWUHUCTPATUBHO-
TEppUTOpPMaNbHYH eMHULY LUTaTa UM COBMadaTbh C CYAE6HbIM OKpYroM.
ATTOpPHEWCKMIA OKpPYr MOXeT Kak 06beauHsTb B ceGe  HECKO/bKO
aAMUHUCTPATUBHBIX €AMHWL, TaK U GOblTb YacTbio afMUHUCTPATUBHO-

)10 aTTopHeeB pa6oTaoT

TeppuTOopManbHO eanHULbl. BonblimnHeTBO (78 %
B Ma/loHace/eHHbIX palioHax M UMeOT NpaBo COBMeELLATb CBOK AO/MKHOCTb C
YaCTHOM NPaKTWKOW N0 rpaxAaHCKUM fenam. [loAHOMOYMA aTTOpHes
OMpefensTcs B 3aKOHOAATE/bCTBE wrata ¥ B LENOM WAEHTUYHBI
(hyHKUMAM  TeHepanbHOro arTtopHes wTtata u CLUA. Tem He MeHee,
rNaBHbIM Hanpas/leHNEM [eATeNlbHOCTU  OKPY>KHOrO aTTOpPHEA ABNSETCA
YronoBHoe npecnefosaHue. MNpefsapuTenbHoe paccnefoBaHue Mopy4aeTcs
aTTOpPHEeCKOMY BeJOMCTBY B Cly4yae 0C0O60 BaXKHOro fdena Ansd LiTata.
OKpY)XHOIA aTTOpPHEA - Hu3LWee 3BEHO TOCYAAPCTBEHHOW aTTOPHENCKON
Cny>6bl, Ha KOTOPOE /IOXWUTCA OCHOBHON 06beM paboTbl MO YroA0BHOMY

npecnegoBaHunio. 90% Bcex yronoBHelX gen B CLUA B036yxpaaetcs,

100 CratucTUUeCKMe AaHHBIe B3ATHI 13 paboTsl B. BnacuxuHa. CM.: BnacuxuH B. Cnyx6a 06B81HeHNs
B CLLUA. M., 1981. C.107.
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paccnefyeTcs ¥ paccMaTpyUBaeTCs opraHamy MecTHOW tocTuLmMmn. OKpYXXHON
aTToOpHeli Ans cBoeil paboTbl WMMEET LTaT COTPYAHWKOB, B TOM uucne
MOMOLLHNKOB, — ClefjoBaTeNieil W TeXHUYeckuid  mepcoHa.  [MpuHuMN
BbIGOPHOCTY  OKPYXHbIX aTTOPHEEB OTPaXKaeTcs Ha MPOBOAWMMOW UM
noanTMke. Bo MHOromM OHa HamnpaBfeHa Ha 3alyuTy WHTEpecoB LUTaTa

npoTuB hefepauun B LEIOM.

2.3. ®egepanbHasa cyaebHas cucTemMa M cucTema CyfoB LITATOB

Cyponpoussoacteo CLUA 6asupyetcs Ha AyanuCTUYHONM cyae6HON
CUCTEMeE - CMCTEeMe Cy[OB LUTATOB W (peAepauun, KOTopble, HECMOTPA Ha WX
He3aB1CUMMOCTb MW CamMOCTOATENbHOCTb ApPYr OT Apyra, SAB/AKTCS
CTPYKTYPHbIMU 31eMeHTamu eguHoro obpasosaHus. «B CLUA depepanbHas
cypebHas cucTeMa  OpraHv3auMOHHO HUMKaK He CBf3aHa C CyAeb6HbIMU
cUCTeMaMM LUTATOB M CyLLECTBYeT KakK Obl MmapannenbHo ¢ HUM. B 3tom
nposBfeTcH amepuKaHckuin egepanuam. Xotsa KoHctutyuyms CLUA
yCTaHOBMNA, YTO CyAebHas BnacTb B CTpaHe ocyllecTBnsieTcd BepxoBHbIM
Cypom CLLA 1 HmkecToAWMMY Cyfamu, 3Ta BNacTb OrpaHuyeHa fJenamu
(hefepanbHOM lOpUCoUKUMKM M B cuiy nonpaskun X K KoHcTuTyumm 3a
KaXXAbIM LUTaTOM  COXpaHseTCs MpaBO CO34aTb COOCTBEHHbIA CyAe6HbIN
opraH»'®,

Ha ypoBHe egepaunm nmetotcs BepxoBHblii Cya CLLUA OKpyXHble
anennsuuoHHble Cyfpl, creunanbHble anennsaunMoHHble cyfbl, (eaepanbHble

OKPYXXHble CyAbl ¥ CheuyanbHble Cyfbl MEpBOM WMHCTaHLUMW, a TaKxke

191 Bpacuxun B.A ®degepanusm n cyae6Has nacts CLUA //CLUA: 3KOHOMMKA, NOANTUKA, UAEONOTHUSA.
1999. Ne7. C. 111
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cuctema  hefiepanbHbIX BOEHHbIX cyfoB. Cucrtema Cy[oB LUTATOB
npegcrasneHa BepxoBHbiM  CyfioM  wTata,  NMPOMEXYTOYHLIMU
anennAUMoOHHBIMK  Cydamu, Cyfamu MepBOi MHCTaHLUUW W HUSLIUMU
cyfiaMu. Bonpocbl cyaoycTpoiicTea Ha (hefjepaibHOM YPOBHE PerynmpyroTcs
Monpaskamn 4-7 Kk KoHcTuTyumn, tutynom 28 Csoga 3akoHoB CLUA,
peweHnamMn BepxosHoro Cypga W [pyroil npeuefeHTHOW  NpakTUKOIA.
«Pa3Butue cygebHoro tegepannsama CLUA oyeHb penbetHO OTpaxaeTt
pasBuTVEe COBCTBEHHO (hefjepasibHbIX OTHOLEHWIA B CTpaHe. PelueHns cyfoB
34ecb Hapagy C KOHCTUTyuUMell  BbICTYMalOT B KauyecTBe OCHOBHbIX
WHCTPYMEHTOB PErynvpoBaHMA B3aMMOOTHOLLEHWI TpeX YPOBHe: COH3 -
WITaThl - MECTHbIe C006LiecTBa» %,

PasfeneHve OpUCAMKLUUM Cyf0B LUTATOB U (hefepauumn NPOUCXOANT
no  [BYM  anbTePHATMBHbIM  OCHOBaHWAM:  XapakTep  CMOPHbIX
NpPaBOOTHOLUEHW,  IOpUAMYECKas  Mpupofja  CYyO6bEKTOB  CMOPHbIX
NpaBOOTHOLIEHWA. 10  MepBOMY OCHOBAHMIO HOpUCANKLMA  CyfoB
onpegenseTca TakuMm o06pasom - (hegepanbHble Cyfbl pacCMaTpuBaloT
CMopbl MO YrOMIOBHBIM U TPaXAaHCKUM  [ienaM, BO3HWKalowme ©3
(befilepanbHOro 3aKoHoAaTeNbCTBa. PefiepasibHble  3aKOHbI  MPecnegytoT, B
OCHOBHOM, NPECTYNJIEHNS BbICOKOVW 06LLECTBEHHOV OMACHOCTY - (heNIOHNMN 1
rpaxgaHckume fiena, rae cymma 1cka npesbiwaet 5 Toic. $. Mo cybbekTHOM}
COCTaBy IOPUCAMKLUMSA  OMpefenserca TaK - CMOpbl C  y4yacTUEM
npasutenscTea CLUA, wratoB v efepauun, npefcrasnseMble opraHamu
BnacTh Bcerfga paccmarpumsatotcd cygamy CLUA. OTHOoweHMA  mexay
NnpaBoBbIMW CUCTEMaMK LITATOB U (efepauyun CTPOATCA Ha NpuUHLMMe

B3auMHOro ysaxeHus (cT. 1V pasgen | KoHctutyumm). FnaBHas uenb 3Toro

2Canukos C.M CypebHbiit dheaepanuiam CLLIA // 3secTus By30B. MpasoseaeHme. 19'98. Ne 1. C 46.
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npuHUMNa B TOM, U4TOObl «COAENCTBOBATb CMMAHWUIO  Pa3PO3HEHHbIX
HE3aBMCUMbIX CyBEPEHHbIX LUITATOB B EANHYI0 Haumio»'®,

HOpucanKuma WTaToB ABNSETCA OCTATO4HONW. Bee To, UTO He BXOAMT B
KOMMETeHLUMIO (hefiepaibHbIX CYAOB, pacCMaTpuBaeTcs Cyfamu LUTaToB.
Mpouecc OTHeCeHWA  paspelleHns TOro WM Apyroro  CropHoro
MPaBOOTHOLUEHNS K KOMMETEHLUMM LUTATOB OMpPefeNsieTcd  pelleHunem
BepxoBHoro Cyga wrara. M3-3a Hecornacus Of4HON 13 CTOPOH C MOAOGHbIM
peLLeHneM, OHO MOXET BbITb 06anoBaHo B PefepabHblii Cyf, KOTOpbI B
cnyyae HecootBeTcTBMA ¢ KoHctutyumein CLLIA, oTmeHsieT peluenue. [Mpu
9TOM  KOMMETEeHUMs CYAOB LUTATOB  3HAUMTeNbHO  LMpe, Yem ntobas
(hefepanbHan topucamkuma. B yronoBHoM npouecce okono 95 % Bcex gen
paccmaTpvBaeTCs Cyfamu  WTaToB. 3TO 06bACHSETCA Tem, 4YTO K
WCKNMIOYNTENbHOW  KOMNeTeHUMKn Qefepauum  OTHOCATCA  NPeCTynieHus
npotue CLLUA, npecnegyemble 3akoHamu thefepaumn. B uenom ypaenbHblii
BEC TakuX, Hanbonee OO6LLECTBEHHO OMacHbIX AEAHWUI, HEBENUK, MO3TOMY
OCHOBHas Macca MpecTynieHnidi npeacTaBseT [LeAHUA, HanpaBneHHble
MPOTMB MHTEPECOB LUTaTa U Npecnefyemble Mo UX 3aKOHY.

BepxoBHbii Cyg CLUA - BepwwuHa cucTembl (efepanbHbIX CyLOB,
ABIAETCA OfHOBPEMEHHO HOPUCAVKLUMOHHBLIM W MOMUTUYECKUM OpraHom.
Kak opncanKunoHHbIA opraH BepxosHbili Cyg CLUA paccmaTpuBaeT Mo
MEPBOA WMHCTAHUMW: CMOPbl MeXZy LuTaTamu, HeKoTopble TWMbl fen,
nepefiaHHble 13 CYAOB LUTATOB, CMOPbI MEXAy LuTaTaMu 1 efepansHbIMU
opraHamy  BnacT, CMOpbl, B  KOTOPbIX Y4acTBYeT  WHOCTPaHHBbIV
AunnomaTuyecknii kopnyc. Kak anennsiuMoHHas WHCTaHUWs BepxoBHbIN
CyA paccmaTtpuBaeT: BCE pelleHus defepasbHbIX CY40B U CreuuanbHbIX
anennAauMoHHbLIX CyfoB, BCe peweHus  BepxosHbix CyfoB LITATOB.

03T oomer v. Witsell, 334 US 385, 395 (1948).
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KOTOpble WMEKT OTHOWeHWe K defepabHOMY 3aKOHOAATeNbCTBY U
KoHctutyuun CLUA, pelleHns cneumanbHOM cyaebHOWM  Komuccum -
MaHgaTopus. JTO He 03Ha4aeT, yYTo BepxoBHbii Cyf nepecmaTtpusaeT Bce
PeLUeHns HUXXECTOALLMX CYI0B - OH MOXKET /IMLUb MX NEpPecMoTpeTh (Kak
npaBuno, OHM cocTaBnsatoT 3 % OT BCex peweHnid). QOB6bIYHO
anennALMOHHBIA NpoLecc NPOXOAWT NocnefoBaTeNbHO 06e anennsunoHHble
WHCTaHLUWK, npexae yem Jointn fo BepxosHoro Cyga. Mpamble anennauum
B BepxoBHbiii Cya CLLUA Ha peLueHmne OKpYXXHbIX anennsunuoHHbIX CyfoB Mo
YroJ/IOBHbIM fieNiaM A0MNyCKarTCA NWLLb B Cllyyae, eCciu NPUHATLI peLleHmns:

- 06bABnAIOLWYME HefelCTBUTEbHBIMW akTbl KOHrpecca;

- CY[lOB B COCTaBe Tpex Cyaei;

- pelleHMs MO YroNMOBHbIM Aefnam, 3aTparusarolne  AeliCTBUTENbHOCTb
MCTONKOBaHWSA 3aKOHa, Ha KOTOPOM OCHOBaHO O6BMHEHWE W 3afBfeHve B
06BUHeHNN™,

B03MOXHOCTb NPAMOI anenfisumMm CTPOUTCH Ha KOHLENUUN «BaXHOCTA
fenax». Jlnuo, xoaaTtaicTBytoLLee 0 pacCMOTpeHun aena B BepxosHom Cyge,
[JO/MKHO  AOKas3aTb, UTO 3aTPOHYTble B  [efle  BOMPOCbl  HOCAT
00LlleHaUMOHaNbHBIA  XapakTep, W  MNO3TOMY [ef0  AO/DKHO  ObiTb
paccMOTpPeHO BbICWUMM  CyAebHbIM  opraHoMm (3T0O TaK  Ha3blBaemoe
xofaTaiicTeo 06 ncTpe6oBaHMM Aena «petition for certiorari»)'®.

«B uenom, Takum o6pa3om, BepxosHblii Cyg CoeauHeHHbIX LLTaToB
obnafaet npaBoM Hag3opa Hag 65 anennsumoHHbIMM  OKpyTamu: 13
anennAaUMoOHHbIX CyaoB, AnennsuuoHHbin Cya okpyra Konymé6us u 50
BEPXOBHbIX CyAoB wWTaToB © BepxosHblli Cyg [MyaspTto-Puko (no

thedepanbHbIM - BOMpocam). Bpsig v MOXHO HailTu B Mupe  elle OAMWH

1% Cop 3akoHos CLUA. Tutyn 28. Maparpadbl 1252-1253.
% ConepaHe xopaTaiicTea onpeaenseTca pernamerélT.OM BepxosHoro Cypga CLUA. C. 19-27.



MOJOOHbIA  anenIALMOHHbIA Cys C TakMM  LUMPOKMMW  NpaBamu
OTHOCUTE/ILHO APY X aNeNALMOHHBIX Cy/108»'™

Kak opraH koHTpons BepxosHblii Cyn CLUA o6nagaeT BnacTbio
TONMbKO Haf (hedepaibHbiMA — cygamu. Cydbl LiTatTa ouuManbHO  He
noguvHstotcs  emy. BepxoBHbii  Cya  CLLIA  oCyLecTBisieT  Takoke
KOHCTUTYLIMOHHOE  CYZ[OMPOW3BOACTBO B CTpaHe, B CWIY Yero emy
NPYHALIEXUT MPaBo TOMKOBaHWA KOHCTUTYLWK, & 3TO MPUBOAUT K TOMY,
uto BepxosHbiii Cyg CLLUA  BbINOMHSET HOPMbI 3aKOHOAATENS, CO34aBas
HOBble HOPMbl HEMWCAHOro  MpaBa, CTaHAAPTU3VPYS  OpraHM3auumio
npasocyaus. STOMy CrOCOBCTBYET AOKTpWHA “CrefjoBaHus MpelefeHTy
(trare decisis), Mo KOTOpOA cCyf MPUHMMAET [EATENbHOE Y4yacTie B
3aKOHOAaTelbHOM npoLiecce. TeM He MeHee, OCHOBOMO/IaratoLLmMiA MpUHLMN
aMEepPUKAHCKOW ToCyfapCTBEHHOCTU - pasfenieHns BracTeld MpUMBOANT K
Tomy, uto BepxosHbii Cya CLUA c¢ nomowpto  KoHctutyuym CLLA
CYLLIECTBEHHO M30/IMPOBaH OT Apyrux Beteeld Bnactv. B CLLIA HeT Takoro
[OMKHOCTHOTO ML, Kak opA-kaHuiep B AHMUW. Cyfibl HE MMEHOT CBOMX
MpesCcTaBUTeNel B UCMOMHUTE/bHLIX W 3aKOHOAATENbHBIX OpraHax W Mo
3TOM e MpUYMHEe OHW He OTBEYAOT HW nepef KOHrpeccom, HW Mepeq
[MpaBUTENLCTBOM.

OKpY)XHOA ~ aneMAUMOHHBIA  CyS, - 3TO  "KWU3HEHHbIA  LEHTP
hefepanbHoli cyae6Hoit cuctembl” . Omm cosgaHbl B 1890 ., Korga
06Hapywunocb, uto BepxoBHbli Cya CLUA He MOXET BbIHECTM BCO
anennAUMoOHHYIO  Harpysky. Bcsa  Tepputopus CTpaHbl pasfieneHa Ha
[BeHaaLaTh anenALyOHHbIX OKPYTOB, B KaK4OM 13 KOTOPbIX MMEETCS CBOVA
zog,g,ngeJZ'lg [hbkoH Mugop. AmepurkaHckme cyapl. CeHT-Mon: MuHHecoTa: YecT MabmmnHr Kemnaxu.

97 Woodford Hovard. American court,. 1981.
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CyA BTOPON WHCTaHUMKM B (hefepanbHoin cucteme. OauHHaguatb U3 3TUX
OKpYroB OpraHM30BaHbl MO TeppUTOpWaNbHOMY MNPU3HAKYy W UMEKT
NnopsiAKOBble HOMepa. /[lBeHaaLaTblii anennsumMOHHbIA OKPYr OpraHvW3oBaH
no deaepanbHoMy OKpyry. OH paccmaTpuBaeT »anobbl U3 Bcex 94
OKPYXHbIX CYAOB MO [JenaMm, BO3HWKAOWWM B CBA3M C MATEHTHbIM
3aKOHOJATENbCTBOM U [JeHEXHbIMA UMYLLECTBEHHbLIMU MPETEH3NAMM K
thefepanbHOMY NpaBuUTeNbCTBY. Kak nokasbiBaeT cTaTucTuka, 21,4 % gen,
paccmaTpvBaeMbIX 3TUM OPraHoM, SBAAKTCA YrofoBHbIMU. JTO Hambonee
yacTo BCTpeyaemas KaTeropus fef, MOCKO/bKY Ha rpaxpgaHCkue fena
npuxogntea 12,7 % , TpyAoBble cnopsl - 4 % , gena CouMasbHON 3aWnThbI -
4,7 % un. T. 0. PelueHns OKpPYXHbIX anennaUMOHHbIX CY0B MOTYT 6bITb
nepecmoTpeHbl  BepxoBHbiM Cygom CLUA. 31U cyabl YNOAHOMOYEHbI
u3gaBaTb npaBuna  CyfONPOM3BOACTBA A8 [AaHHOr0 anennsuuoHHOro
okpyra. OKpyXHble anennsuuoHHble Cyfbl SBAAIOTCA  WHCTaHLWeER
nepecMoTpa TONbKO ANA (hefepanbHbiX CYAOB. Haxogslwimecs Ha 0fHOW
TEPPUTOPUN C HUMK  Cyfbl LUTaTa WM WX PeLeHus He MOryT ObiTb
MepecMoTpeHbl B anefsuuMoHHOM  cyde. PelleHus, npuHUMaemble
anennAuMoHHbIM OKPYXXHbIM CY[iOM, TaKXXe He UMEIT 0683aTe/lbHOW Cuibl
4N19 CY[0B LUTATOB.

defepanbHble OKPYXXHbIE Cyfbl - HU3LLEe 3BEHO B (eaepanbHoOi
cucTeme cygoB. 310 CyA MEepBOA MHCTaHUWMKW, KOTOPbIA WMeeT
creynanbHy0 KOMNEeTeHUMI0, 06YCNOBNEHHYHO 0COBEHHOCTbLIO (hefepanbHoi
KomneTeHuun.  OH MOXeT MPUHATb K CBOEMY  MPOM3BOACTBY TO/MbKO
YrofoBHble fAena no O6BMHEHWIO B COBEpLUEHUWM  NPECTYNNEeHWH,
NpeasycMOTPeHHbIX (hefepasibHbIM  3aKOHOAATeNbCTBOM, W B OTHOLLUEHWU
3TUX Aen OH 06fafaeT WCKIUNUTENbHOW KOMMETeHUMen. [Ons  uenei

®CratucTiUecKme qakkble 13 pa6oTbl David Admany Policy-making of the courts.
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FOPUCAMKLIMM BCS TEPPUTOPUS LWTaTa pasbuta Ha 94 OKpyros € Tem, YTOOLI
B MNYCTOHACENEHHbIX LUTaTaxX UMENOCh ABa-YeTbIpe OKPYra, B TO Bpems Kak B
Ma/IOHaCeNeHHbIX - OfWH. «XOTSi B OKPY)XHOM CyJe HECKO/bKO Cygeid,
Kak[oe KOHKPETHOE [e/10 BeAEeTCs OAHUM Cyabeld, Tak Xke, Kak W B cydax
MepBoii MHCTaHLUMK WTata»'®. 13 Toro, YTo roBOpUIOCL 06 OrpaHUuEHUN
KOMMETEHLMM OKPYXXHbIX CYZ0B, CMELYeT, YTO OHW He SBMISKOTCA OCHOBHbIM
CyAe6HbIM YUPEXAEHWEM, PACCMATPUBALOLLIM [0 MO CYLLECTBY.

K cneuyanmsmpoBaHHbIM Cyfam  OTHOCWTCA ranata MpeTeH3uin
(paccMaTpurBaeT HacTHble NPETEH3NM ML, K KOHrpeccy), TaMOXKeHHbI Cyf
(NpoBepKa 3aKOHHOCTW  AEMCTBUIA TaMOXHW), anesSUMOHHbIA ¢y Mo
TaMOXXEHHbIM W MaTeHTHbIM feNaM, HaIoroBbIin cyq (Crnopbl Ha OCHOBE
theaepanbHOro 3aKOHOAATE/bCTBA O HAMorax).

Hapsgy € HenocpeaCTBEHHbIMU CTPYKTYPHbIMM MOAPa3aeNeHsAMM
Cy[ebHON CUCTEMbI LUTATa CYLLECTBYHOT  CydebHble aAMUHWCTPATMBHbIE
NOApa3aeNieHns, BbINONHSOLLME  YNpaB/eHYecKe QyHKUMN B Cyae6HON
cucTeme heaepaupn,

CosewaHue cyaeii CLLIA yupexaeHo pelueHnem KoHrpecca, OHO
AB/NSETCS LEHTPa/IbHBIM OpraHoM (peaepasibHON BacTy, ONpeaenstowym ee
nonntuky. B coctas CoBellaHna BXOgAT npeacegarens BepxosHoro Cyaa
CLUA, npeacepatensCTBYHOLWME CyAb  BCEX OKPYXXHbBIX anesiIsaLMOHHbIX
Cy[0B, OVH PaiOHHbIA Cyabsl OT KaKAOTO CyAeOHOTO OKpyra, a Takke
NpeLcenaTensCTBYHOLLME Cy bW Cyaa MO BHELUHEN TOProBfie. 3HauMTeNbHas
YacTb paboTbl CoOBeWaHNs Cydeil  BbIMOSHAETCS €ro  KOMUTETaMM,
OTBEYAIOLWIMA 33  pas/MyHble  cepbl [eATeNbHOCTM M 00bIYHO

COBMPAIOLLIMMICS He PeXXe BYX pa3 B o,

1 flanenn [ykon Migop. Amepnkarckve cyapl. CeHT-Mon; MiuHHecoTa: YecT MabnmuumHr KomnaHm,
1991. C. 21
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ALMVHUCTPATUBHOE YMNpaBneHne YupexxaeHo pelueHvem KoHrpecca
AN peanm3auun NOCTaHOBNEHWIA 1 YCTaHOBOK, NMpUHUMaeMbix CoBeLaHnem
cyfeii. [vpekTop ynpaeneHus HasHauaeTcs npegcefartenem BepxoBHOro
Cypa CLUA. AgMuHMCTpaTVMBHOE ynpaBneHMe OTBeYaeT 3a obecneyeHue
MOBCESHEBHON [eATeNbHOCTU (efepanbHbIX CY0B.

®efepanbHblii CyAebHbIA LEHTP OCYLLECTBASET MPOKMEeCCUOHAbHYIO
MOArOTOBKY Cyfeil 1 06CNyXMBAKOLLEro nepcoHana CyfoB, NpOBefeHue
Hay4HbIX WMCCNefioBaHUI B 06/acTM CcyaebHOro npouecca U ynpasfieHuns
cynebHol BNacTblo.

OKpy>Hble COBeTbl Cyfeli yupexfeHbl KOHrpeccoM B Kaxaom
cyfebHom okpyre. OHu 06n3fal0T  LWMPOKWMW MOHOMOYUSMU MO
ynpasfieHnto  cyaebHO  BnNacTbid B CBOMX  OKpyrax, HO  MX
afiIMUHUCTPaTUBHAA MOMUTMKA He [AOMKHA BCTynmaTb B MNpPOTUBOpeuYne C
ycTaHoBneHusmu CosewlaHns cygein CLUA.

Bce BblLUENepeynCcieHHble OpraHbl Tak XXe BaXHbl 415 (efepanbHoi
CUCTEMbI, Kak W camu CyAbl, MOCKO/IbKY OHMW Y4aCTBYIOT B rpoLecce
CO3[jaHMA OCHOBHOIO MCTOYHMKA Yr0M0BHO-NpoLeccyanbHol oTpacan CLUA
- nNpasun cygonpoussogcTsa. lpefcefatensCTBYIOWMA  CYAbA OKPY>KHOTO
®epepansHoro Cyga cypebHoro okpyra Hesaga Jlnoig [. [bKopx Tak
OXapakTepu3oBan MpoLecCc HOPMOTBOPYECTBA C  Y4acTMEM [aHHBIX
afMUHNCTPATMBHLIX  OpraHoB:  «[llocne  BbINOMHEHUS  HEOOXOAMMbIX
NCCNeA0BaHNA 1 ONPOCOB KOHCYNbTaTUBHbIE KOMUTETbI COBeLaHMA Cyfei
(hopMY/IMPYIOT MPEANoXKeHUs M0 W3IMEHEHUIO WK BBEJEHUIO HOBbIX
npasun cygonpoussogctea. MpeanoxeHns 3T ny6anMKyrOTCs, NOCne 4ero
paccmMaTpvBalOTCs  OT3bIBbl,  MOCTynawowme OT Cydeid u  APYruX
3auMHTepecoBaHHbIX nuu. Mo pesynbTaram TaKoro paccMOTPeHus
KOHCYNbTaTMBHbIE KOMWUTETbI MOTYT BHECTU W3MEHEHWs B npeffiaraemble
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npasuna cygonpon3sogctsa. COOTBETCTBYHOLLEE NPEANOXKEHNE BbIHOCUTCA
Ha paccmoTpeHue  CoBellaHus cyfeild, a 3ateM npeLoCTaBfseTcs B
BepxoBHbiii Cya CLUA ana nocnegyrowero nepecmoTpa uMavM 04o6peHus.
Ecnn npepnaraemble HopMbl monyunnn  ogobpeHne CosellaHus cydein u
BepxosHoro Cyga CLUA, nx npeActasnsioT Ha pacCMOTpeHue KoHrpecca u
ecnn y MOCNeLHEro He BO3HWK/IO BO3PaXEHWI NO JaHHOMY MOBOAY, OHM
npuobpeTatoT cuny 3akoHa» .

CucTteMbl CyA0B LITATOB OT/IMYAKOTCA BOMbLUMM MHOroobpasuem. Ho
nof KakMuMu Obl Ha3BaHWAMW He CKpbIBAIMCb  CyfAbl LWITATOB, WX
npoueccyanbHas CYLIHOCTb Be3fie OfMHAKOBAa: KaXAbli LUTaT WMeeT OAWH
WNN HECKONbKO CyfOB MNepBO/ MHCTaHLMKM, paccMaTpuBaloLmX fena no
cywecTBy. Ecnu cynoB HECKONbKO, TO OAMH M3 HUX ABNSETCA CyAOM 00LLei
KOMMEeTeHUMW, a BCe OCTa/lbHble - CreuuanbHoi. [poMexyTo4YHOe 3BEHO
Nto6oin cyaebHol cuctembl CLUA - cyf, ocywecTBAsSIOWMIA anennsunoHHoe
NPoOM3BOACTBO. 3TO XapaKTepHas 0cobeHHOCTb cygoycTpoictea CLUA -
pasfgeneHne (YHKUWA nNepBOM W BTOPOA WHCTaHUMKW. AMepUKaHCKas
[OOKTpMHA CuMTaeT 3TO OAHOM M3 rapaHTWii MpaB rpaxjaH B Cyge.
BepwunHoin no6oii cucTembl WiTaTa sfBNseTca BepxoBHbii Cypg wTata -
aHanor BepxosHoro Cyga CLUA. B HeMHOro4YMC/eHHbIX —LUTaTax
MPOMEXYTOUHbIE aneNNALNOHHbIE Cyfbl OTCYTCTBYIOT, W WX (YHKLWK
BbINONIHAET BepxoBHbIil Cy. B 6onee HaceneHHbIX wwTaTax, rae KoaM4ecTso
CyAe6HbIX THKO BEIMKO, MeXAY Cyfdamu MepBOW M BTOPO KOMMETEHLMK
MOTYT CO3aBaTbCA MPOMEXYTOUHbIE anennALMOHHbIE Cyfbl. TaMm, rae OHu

CYLLECTBYIOT,  anmennsyMoHHOe  MPOM3BOACTBO  OGLIYHO  MPOXOAMT

10 mykopmk. J1. deaepanbHble cy/apl CLLIA: opraHmsaLyoHHas CTPYKTypa // Poccuiickas tocTuums, 1995
Ne 12. C 48. -



aBTOMATWYECKM, TOTfa KaK JanbHeiiwas anennsums B BepxosHbll Cyp
LiTaTa, KakK npaswuio, A0MyCKaeTCs TOIbKO MO YCMOTPEHMIO 3TOTO CyAa.

BepxoBHbiii Cyf wTata paccMaTpuBaeT MO MepBOW MHCTaHLUM
HamBonee BaXHble fena LWTaTa, TOrda Kak Cyj BTOPOW WHCTaHUMWM -
HEKOTOpble anennsuuM W3 anennsUWMoOHHBIX CYAOB. [0 CTaTUCTUKE B
BepxoBHom Cyfie LuTaTa Yro/OBHble [ena, paccMaTpuBaeMble Mo MepBoit
MHCTaHUMW, cocTaBnsaoT 41 % OT BCex fieN, B TO BPeMS KaK anenssyuoHHoe
NPON3BOACTBO MO YFONOBHBLIM fenam npoucxoaut B 9 % cnyuaes™
MonHoMounsi BepxoBHbIX CYf0B LITATOB He SBASIOTCS UCKIUYNTENBHBIMY
- KOrfja ucyepnaHbl BCE BO3MOXHOCTU CUCTEMbI LUTATa, MOXHO MEPEHECTU
anennsauui B cucTemy efepanbHbixX CyaoB.

MpoMEXyTOUHbIE anennsALMOHHbIE CyZbl CYLLECTBYIOT KaK CY/ BTOpOiA
MHCTaHUMKU. Ero OCHOBHas (OyHKUMS - NMpOBepKa PELUEHUN HUKECTOSLLUX
CYZOB MO NOCTYNAKLLMM anennsumamM. PelleHus 3Tux cyfoB o6xanytTcs B
BepxoBHbiii Cyg wtata. MpoMeXxyTouHble anesuMoHHbIE Cyfbl HE MOryT
MepecMaTpuBaTh — PeLUeHWe CyAa MepBOi MHCTaHLWKM W3 [pyroro wirata

nnu n3 degepansHoro Cyga.

™ Cratuctvka u3 Graig Emmer . Judicial Review.
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OCHOBHOe 3BEHO CyfebHOI CMCTEMbI LTaTa - CyA NEePBO MHCTaHLWM
TaTa, 3TM cyAbl OpManbHO OTHOCATCA K OpraHam MecTHOro ynpasfieHus,
1 B psje wTaToB cynebHoe ynpasneHve BepxosHoro Cyfga witata Ha HUX
He pacnpocTpaHsaeTcs. ITU Cyfbl pacCMaTpUBalOT OCHOBHYH Maccy fen no
cywecty. CypebHble OKpyra LITaTOB  CAYXaT  TepPPUTOPUANbHbIM
OCHOBaHWEM pa3fefieHns KOMMeTeHLMn aTUX CYJ0B.

Hu3wnmu cygamm B cuCTeMe LUTaTa SBAAOTCA MHOrOYUCNEHHbIe
MarucTparckve, MOMWLUENCKMe, MWPOBble, MyHWLUMNanbHble cyasl. B
Yrof0BHOM  Mpouecce  3TW CyAbl paccMaTpuBatoT MO CyLLeCTBY Aena
CpefHell TSKECTM WM Mano3HauuTenbHble npectynnedus. [o  6onee
Cepbe3HbIM Aenam 3TW CyfAbl MOTYT BblfaBaTb OpAep Ha apect, NPOBOAUTHL
nepBOHaYanbHY ABKY B Cy[, HasHayaTb aTTOpHes W ajBokarta, a Takxke
[aTy  npeaBapuTeNnbHOro chyluaHus. «lpou3BOACTBO B 3TUX cyfax
06CTaBNEHO C MEHbLUMMU, YeM O06bIYHO, (HOPMasIbHOCTAMM, a UX PeLleHus
06XanytoTcs B Cyf O6LeiR pUCAMKUMM NEepPBO WHCTaHUWMW, KOTOPbIV
nepecMaTpuBaeT &0 3aHOBO B MOMHOM 06beMex»™'2,

CneymnanbHble  CyAbl  MpeAHasHauyeHbl  ANA  PacCMOTPeHMs
creunanbHbIX — KaTeropuii  gen. Hanbonee  pacnpocTpaHeHHbIMU
cneuvanbHbIMKM Cydamy  SBAAKOTCS  CyAbl, paccmaTtpuBaroliune  Aena,
CBA3aHHbIE C MMYLLECTBOM YMEPLUMX, OMEKYHCTBOM. ITU Cyfbl Yalle BCEro
Ha3blBalOTCA "HacnefCTBeHHbIMW". B OTAe/bHbIX LITaTaX CYLIECTBYHOT
3emMefibHble Cyfbl, OCYLLECTBMAIOLLME .PETNCTPALMIO MPaB Ha 3eM/to, CyAbl,
paccmatpuBatowme ATM (traffic court). B pa3nnuHbIX LWTatax CMeCb
CNeunanu3vpoBaHHbIX — HM3WMX U 06WMX  CYAOB  OrpaHMYeHHOi

IOPUCAVKLMM  SiBWMAcb  PesynbTaToM  GEeCCUCTEMHOM  opraHusaluu

12 BhacuxuH B. A. Pegepanmam v cyaebHas Bnactb B CLLIA //CLLA : 3KOHOMMKa, MONNTYIKA, NAE0NOrvs.
1999.N 7. c. 18.
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pasfnyHbIX CyfoB. Takum 06pa3oM, B OHOM LUTATE MOXHO OBHapyXuTb
crneuuanM3MpoBaHHble Cyfbl OrpaHNYeHHoN pucaukumn  (traffic, juvenile)
W cyfibl MyHUUMNaNbHbIX 06pa3oBaHuWii, CTOALME HA OAHOM YPOBHE, 1
OKPYXHble Cyfbl, SBAAKOLMECH CyAamn  MEPBOA  MHCTaHUuMM 06LLUei
IOPUCAMKLMA W CyfaMu BTOPOA WHCTaHUMWM ANS CYAOB  OrpaHW4eHHoi
KOMnNeTeHuun (Hanpumep, cygoycTpoicTeo wrata Kanudophus). B
Apyrux wratax MOXHO Habniogarb YHU(ULMPOBAHHYIO  CUCTEMY
HUWKECTOAWMX  CyfioB  (Cyfbl  MEepBO  MHCTaHUMKM  OrpaHWyeHHoi
IOPUCAMKLMK), MOAYMHSAIOWMECS CyfaM MepBOA  WHCTaHuuuM  obLiei
IOPUCAVKLMN (OKPYXKHBIE CyAbl), (Hampumep, wTaT MammHoiic)™. Kakum
Obl 06pa3oM (yHKUMW  OTNpaBNeHWs NpaBOCYAUs  He pacnpeaensnuch
MeXZy PasfMyHbIMU CyAamu LUTaTa, UX COBOKYMHAA HOPUCAMKLMA BeCbMa
o6LwmpHa. OHM  HajeneHbl  WUCKHOYWUTENbHLIMWA  MOAHOMOUYMUAMM
paccmaTpuBaTb  YrofoBHble fena M0 OOBWMHEHWIO B COBEPLUEHWM
NPecTynieHwd,  HapylawLwWwmnx 3aKOHOAATeNIbCTBO  COOTBETCTBYHOLLErO
wrata. B HekoTopbIX Cnyyasx cyfdpl WiTaTa Bhpase MNPUHUMATb K CBOEMY
NMPOVW3BOACTBY  [iena,  BO3HMKalOWWe Ha  noyse  (hedepasbHOro
3aKoHogatenbctBa. CyfAbl WTaToB 06§3aHbl B HEKOTOPbIX  Cy4asx
TONKOBATh (hefilepanbHblil 3aKOH WAW NPKU3HABaTb €ro HeCOOTBETCTBYHOLLUM

KoHctutyumn CLUA unu gpyromy defepasbHOMY 3aKOHY.

KOHTpOﬂbeIe BONPOCHI
1. B 4yem COCTOMT rnaBHas OCOGEHHOCTb CUCTEMbI yl'OfIOBHOVI rocTnynn
CLIA?
"% Camoe HibKHee 38eHO Cy/1e6HOM CUCTeMbI LLTaTa VMHOIAC - OKPY>KHOI Cyj] HasbIBAETCA Cy/10M M0
[Jienam HecoBEpLLEHHONETHUX, KOTfja PACCMaTpVBAET Je/a O MPECTYMN/IEHUSIX HECOBEPLLEHHOMETHUX 1

OGLLYM OKPY>KHbIM CyZIOM, KOrZia PAaccMaTpvBaeT BCe OCTa/lbHble f4eNa, MOACYAHbIE emy.

69



2. Kakvie npusHaku (4epTbl) XapakTepusyloT OpraHbl MpefBapuTesIbHOro
paccnegosaHua CLUA ?

3. KakoBbl  OCHOBHble CXOfCTBAa W  pasnuua  Mexgy opraHamu
paccnegosaHua 8 CLLUA n Poccun ?

4. KakvuMy OTANYMTENbHBIMU Npu3HakamMu obnagaeT cygebHas cucTema
CLWA?

5. KakoBbl CX04Hble YepTbl 1 pasnnyua cuctem CLUA n Poccun ?

3. lNpoueccyasnbHble 0CO0BEHHOCTH npeaBapuTenbHOro paccnefoBaHnA

3.1. O6uwme nono>KeHus

lMpaBoBYIO OCHOBY aMepWKaHCKOro paccnefoBaHuUs npefonpefenser
MPUHLUMM, YTO Lefb MpefBapuTeNIbHOro paccnefoBaHnA - YCTaHOB/IEHWE
[0Ka3aTenbCTB, HEOOXOAMMbBbIX AN MNOALEPXaHWs OOBUHEHWS B Cyge.
BbificHEHWe BCex Apyrux 0BCTOATENbCTB Aena NpeanoniaraeTcs NpoBecTu
HernocpefCTBEHHO B npoLecce cyAebHOro pasbuparenscrsa.

B CLUA He cyulecTByeT 3akOHOfaTeNbCTBa, KOTOpoe efvMH006pasHo
pernaMeHTMpoBano Obl MOPAAOK W YCNOBUA AEATENbHOCTW COTPYAHVKOB
OpraHoB MpeABapuTENIbHOrO paccfiefoBaHus. HoOpMbl, KOTOPbIE OMpPeaenstoT
rpaHunLbl BMacTU faHHbIX COTPYAHWUKOB, - 310 KOHCTUTYUMSA, peLleHns
BepxoBHoro Cyga, Onpefensioowme OCHOBHble YCMOBUA  Haanexalleli
npaBoBOVi MpoLeaypbl. Monpaska 4 - 3awmTa 0T HE060CHOBAHHOIO apecTta U
o6biCka, nonpaska 5 - MpuWBMIErNs MNPOTUB CaMOOOBMHEHMS, MPUHLMN
HEBMHOBHOCTW, MPaBWIO O pacnpegenieHn BpeMeHn [OKa3biBaHNS.

Mpouecc nosyyeHns [OKas3aTeNbCTB  CBOAUTCA K MOMYYEHUIO TaKuX

[0Ka3aTenbCTB, KOTOPblE HeO6XOAMMbI ona  nognepxXxaHua 00BMHEHMNS| B
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cyfie. Cpeau npoueccyasbHbIX Mep, OrpaHUYMBalOWNX KOHCTUTYLIVIOHHbIE
npaea rpaxgaH, Haumbonee AeTanbHON pernaMeHTaumy NoABeprHyThbl 06bICK
1 apect. MMopAafoK CoBePLUEHNSA 3TUX Mep yperynvposaH B Tutyne 18 csofa
3akoHoB CLUA (rnaBa N 203) n PepepanbHbIMU NpaBuiaMu YrosioBHOM0
cyAonpousBoAacTBa (npasuna 4 v 41), a Takxe psaoM peLueHnin BepxoBHOro

Cypa CLUA.

3.2. ApecT

Apect B yronosHom npouecce CLUA HeceT Ha cebe 2 OCHOBHbIX
(yHKumMU.  Bo-mepBblX, OH  ABAAETCA  MEPOi,  OrpaHMuMBAOLLEN
KOHCTUTYLIMOHHbIE MNpaBa rpaxfaH B LEMAX OCYLUECTB/IEHUS NpPaBOCYAuWs
(apecT B amMepuKaHCKOM MnpoLiecce He 006s3aTeNbHO [JO/MKEH MpecnefoBaTb
Lefb yAepXaHus MPecTynHWKa - OH MPUMEHSETCA W K CBUAETENAM B
KayecTBe Mepbl BO3AENCTBMA L1A f[a4M UMK MOKasaHuid). Bo-BTOpbIX, C
npouesfypbl apecTa CuMTaeTcs BO3OYX[EHHbIM YrONOBHOE [eno, W
YroNoBHbI NpOLeCC «BCTYNaeT B CBOW Mpasa». Cpasy OroBoOpuMCH, 4TO
apecT Janeko He eAWHCTBEHHOe W He BCerga 06s3aTenbHOE YCnoBue fNs
Hayana cTaguu  BO36YXAeHWs  YronoBHoro fgena.  OtwumanbHbIM
[OKYMEHTOM, «OTKPbIBAIOLMMY CTaauto  BO3BYXAEHUS YrOfOBHOIO fAena,
MOXET MOCNYXWTb OPAEep Ha apecT W/n MOBEeCTKa O Bbl30Be B CyA (MpaBuiio
4 ¢ (1), (2) PepepanbHbIX MpaBua YronoBHOMO CyAOMNPOW3BOACTBA).
Bo36y>xgeHne yronosHoro gena B yronosHom npouecce CLUA He sBnsetcs
OfHOBPEMEHHBLIM  MpOLEeCcCyabHbIM  aKTOM,  OCYLLECTB/IIEMbIM 1
O(YOPM/AEMBIM  OfHUM [AO/MKHOCTHLIM NMUOM. 3JTa CTagus npolecca
CKNafblBaeTcs M3 pelleHuidi 1 AeACTBWIA  HECKONbKUX AOMKHOCTHBIX /L.

PeleHre 0 BO3GYX[AEHWM YrOMOBHOW PENPECCHM  MOXET  MPUHUMATLCS
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06BMHMTENIEM Ha OCHOBE  MaTepuanoB paccnefoBaHUs, MNPOBEAEHHOrO
nonvuvein  wnm ApyruMm opraHom paccnefoBaHuss, B TOM 4ucne
cnefosaTensMn  aTTOpPHECKon — cnyxbbl.  Bmecte ¢ BblBOfamu,
OCHOBaHHbIMW Ha MaTepuanax paccnefioBaHWs, B aTTOPHENCKYH Cnyxo6y
ONS HedhOpManbHOTO YTBEPXAEHWS NPefoCTaBNsSeTCa 3aaBneHne 06 opgepe
Ha apecT wnu o6bicK. be3 cornacus 06BUHUTENS  HEMOCPeACTBEHHOE
obpallieHVe K Cyabe-MarncTpaTy 3a opAepoM npakTuyecku 6ecnonesHo, Tak
KaK nocnefytowmnii  0Tkas 0BBUHMTENS  OCYLLECTBNATb  YrO/IOBHOE
npecnefoBaHne Ha OCHOBe OpAepa, BblAaHHOTO BOMPEKW ero BOfe, NuluaeT
3TOT ophep CMbicna. [oCyfapCTBEHHbI 0OBUMHWUTENb MOXET BO30YXAaTb
YrONI0BHOE MpecnejoBaHne, WMes 4OCTAaTOYHbIE OCHOBAHMWA, OAHAKO fenaet
3TO TO/IbKO B C/yyasx YBEPEHHOCTU, UTO MOXET BbIUIpaTh feno.
M3HavanbHOW MpaBoOBOM OCHOBOM apecta ssnseTca [lonpaska 4
KoHCcTUTYuMKn, KoTopas rfacuT, 4YTO apecT MOXeT MNpou3BOAUTLCA Ha
OCHOBaHWW OpAepa, BbIAAHHOMO MO MOTMBMPOBAHHOMY «A0CTATOYHOMY
0CHOBaHUO». COTPYAHUK MOAWLMM UMeeT [OCTaTOYHOe OCHOBaHue [And
apecTa, ecnu akTbl U 06CTOATENLCTBA, BOCMIPUHMMAEMbIE UM, TaKOBbl, YTO
y6eannn 6bl pasyMHOro ¥ OCTOPOXHOFO YerioBeka B TOM, YTO COBEPLUEHO
npectynnenne. CyulecTByeT [Be OCHOBHble pa3HOBMAHOCTU apecTa:
OCYLLEeCTBNAEMbI Ha OCHOBaHMWM opfepa WM 6e3 Hero. [epBblli ABNSETCA
06LUMM NpaBWIOM, BTOPOW - UCK/OYEHWEM M3 Hero. [ns Bbifaum oppepa
NOSIMLEACKNIA, WUMEIOWMIA  «A0CTaTOYHOE OCHOBaHME», obpaljaeTcs K
06BVMHWTENIO (ATTOPHEN) AN Heo(pUUMANbHOrO  YTBEPXKAEHWUS  KOMUK
opgepa. 3TO HEO6XOAMMO ANs TOro, YTOObl 3aTeM BblAaHHbLIA opaep Mor
6bITb MCNONb30BaH B npouecce. OTKa3 aTTopHes NOAJePXUBaTb 00BUHEHME
aBTOMaTUyeckn  aenaet 6ecnonesHbIM nonyyexHune opaepa.

MpenocTaBneHHbI NO34HEe B MarucTpaTypy opAep AO/MKEH CoAepaTb He
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TONbKO (haMuUnNIo, UMA OBBMHAEMOTO, HO U IOPUAWNYECKYIO KBaNUMUKaLUIo
COAEAHHOTO W [0Ka3aTeNbCTBa HaIUUMUA  «[0CTAaTOYHONO OCHOBAHMUA»,
npuKas  WCMOMHAIOWEMY  OpAep  AO/MKHOCTHOMY /MLy  [OCTaBUTb
apecToBaHHOrO K Cyfbe, KOTOpbIA Bblgan ophep, €ecnu 3T0T CyAbs
OTCYTCTBYET - K Onwkaiwemy wnu nerye AOCTYNHOMY cydbe. Bblgaua
opdepa CyfoMm ABAseTCH TONbKO ero npeporaTvsoil. Opgepa, BbllaBaemble
OPYTUMUN JOMKHOCTHBIMU NULLAMKW, NPU3HAKOTCA B MOCNEAYIOLLEM NpoLiecce
He3akOHHbIMK. [locne nonyyeHus opgep [OMKeH ObiTb MpuBeLeH B
ncnosnHenne. OCHOBHble YCNOBMA MPaBOMEPHOCTU WCMOJIHEHMA apecTa
TaKOBbI:

- WcnonHuTenb He [OMKEH 3HaTb, MPECTYMHbl M AeACTBUS, B CBA3N C
KOTOpbIMM BblfaH opgep. OH [O/MKEH MPOBEpPUTL NWLWb NPaBUNbHOCTb
othopMrIeHNs opaepa.

- Opgep MOXeT ObiTb WCMNOMHEH AWWb B MpeAenax MpeAaMETHOW K
TeppuTOpUabHOW IOPUCAMKLNN CYAa, BbIAABLLETO OpAep.

- Opgep BomKeH 6bITb UCMOMHEH B Nt060e BPEMS CYTOK, eC/in apecTyemblid
06BUHAETCA B (DefloHMKU. B nNpoTMBHOM Cfyyae apecT He [AOMyCKaetca B
BOCKPECEHbLE UM HOYBIO.

Mpn  apecte  WCMOMAHUTENb  AO/DKEH  MpPefbABUTb  CNyXebHoe
YL,0CTOBEPEHME.

ConpoTuBfeHne apecTy He MOXeT OblTb 0Ka3aHo, ecium  apect
npaBOMepPeH. HBMSETCA HapyLUeHWeM 3aKOHa COMPOTWUBNEHWE apecTy,
NPOBOANMOMY [O/KHOCTHLIM fMLOM M3 nonuuun. ConpoTUBIIEHNE apecTy,
NPOBOAMMOMY YaCTHBLIM NINLIOM, AOMYCTUMO.

Mpu apecte MOXeT ObITb MpPYMeHeHa CMepTOHOCHas cuna“.
3aKoHOfaTeNbCTBO W MpeLefeHTHasa NpakTUKa Mogpo6HO  perynmpyrot
CNy4an NPaBOMEPHOCTN MPUMEHEHUS CWMbl B TOM UWC/E BOOPYXEHHOIA.
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ApecT 6e3 oppepa SBMSETCA WCKIHOUYNTENbHON MEepOi, CBA3aHHOW C
KaKnM-nn6o HeoTN0XHbIM 06CcTOATENLCTBOM. CBOA 3akoHOB CLLA Tutyn 18
naparpagp 3052 n 3053 onpefensioT cregyowe 0OCTOATENbCTBa, Mpu
KOTOPbIX «IPaX[aHCKN apecT» 3aKOHEH:

- N06OI YeNoBEK MOXET apecToBaTb /IMLO B MOMEHT COBEPLUEHWS W3MEHbI
Wn Lpyroii PenoHnm, a TakKe MOKYLUEHUS Ha HUX;

-N060i YenoBeK MOXET apecToBaTb /MLO, €CAM OH BUAWT WAKU H0BBIM
[pyrum crnocobom BOCMPUHUMAET, YTO COBEPLUAETCA PEOHMS;

- NtoboIi YenoBek, VMELWMA 060CHOBaHHOE MOA03PEHUE, YTO AaHHOe L0
COBEPLUMIIO (heNIOHNIO, MOXET NPOVN3BOAUTL apecT;

-No60 YenoBeK MOXET apecToBaTb /MU0, €CAM B €ro MpucyTCTBUM
COBEpLUAETCA MWUCLEMUHOP, SBASIOWMIACA HapyLUeHVeM OOLLEeCTBEHHOIO
nopsaka.

HesaBncMmo OT BMAa apecta OYeHb 4acTO BCTaeT BOMPOC O Mpase
MPOHUKHOBEHNS B Xunuwe npu  apecte. HecomHeHHO, cypne6Hoi
MPakTVKON YTBEPXEHO MPaBO MPOHUKATb B XMW/WLLE apecToBaHHOro. B T0
)€ BPemsi, BO3MOXHOCTb MPOHUKHOBEHUS B YY)XXO€ XWU/WLLe, T4e HaxoguTes
apecTOoBaHHbI, AOMNYCKaeTCA NLb B 3KCTPAOPAMHAPHbIX CyYasX:

- NOAMUWS NpecnefyeT  CKPbIBAKOLLEroCs MNPECTYMNHUKA, COBEPLUMBLLETO
(henoHuio;

CyLlecTByeT  BEepOATHOCTb  nonaratb, 4Tto  OYAYT  YHWYTOXEHbI
[l0Ka3aTenbCTBa;

- CYLLeCTBYeT BEePOATHOCTb nonaratb, YTO NOAO3PEBaeMblii CKPOETCS;

CyLLeCTBYeT BEpOATHOCTb Monaratb, YTO MOMMLEWCKUM WU LPYTUM
nvuam 6yaeT NpUYnHEH Bpeq,.

ApeCT  BHE XWuLla Takxke MOXeT OblTb npovssefeH 6e3 opgepa, Ha

OCHOBE BEpPOSITHOW MPUYMHBI MPU COBEPLLEHMN (ENOHUMN.
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COTPYAHVK  NOMMLMKN HeceT OTBETCTBEHHOCTb 3a OLIMBGOYHBIA apecT,
KpOMe C/ly4aeB, Korja:

- apecToBaHO He TO /ML, KOTOPOE OMpefefieHo B Opfepe, XOTA
COTPYAHVK MPOSBUA CTapaHue W YeCTHO nprognonaran, 4TO AeicTBOBAN
npasuIbLHO;

- opaep 0hOPMIEH HEBEPHO;

- apecT npowu3sefeH 6e3 opgepa, eciM OWMOOYHO Monaranoch, YTO
coBepLueHa PenoHns, a He MUCAEMUHOP.

Oco60ii pasHOBMAHOCTbLIO apecTa B aMepuKaHCKOM MpaBe CuMTaeTcs
KpaTKOBpPeEMeHHOe 3agepxaHue. OHO TaKxe fonyctumo 6e3 opgepa.
BepxoBHblii Cyg CLUA 13n10XW1 CBOK KOHLENUMIO MO 3TOMYy BOMpocy B
gene Teppu, NO3TOMY Takol apecT nosyyun opuumaibHOe Ha3BaHWe «apect
Tuna Teppu». CyTb €ro CBOAMTCA K TOMY, Y4TO NOAWLEACKUIA othuep, nMmes

pasyMHOE€ nopfo3peHne B TOM, UTO Yy KOro-nm6o npm cebe umeeTcs

HE3aKOHHOE 0pYy>XXne, MMeeT NpaBo NPOU3BECTWN apecT 6e3 op,qepam

Takum 06pa30M, Mbl BUAUM, 4YTO aMepVIKaHCKVIVI nopAanoK apecta
npegnonaraet C/0XKHYK COBOKYMHOCTb [eATE/IbHOCTU TPeX OCHOBHbIX
YyYaCTHMKOB npoLecca - aTTopHes, afBokata W cyga. [lpy 3tom opgep
BCerga BblgaeTCcad MarucTpaTtCKMmM Cy[AOM, TO €CTb  HUXECTOALLUM no
OTHOLLIEHMIO K CyAy, paccmaTpuBatowemy feno no CyLlecTsy: WckioyeHne
COCTaB/IAOT CnyyYanm MuUCAeMUHOpa, Korga TOT XXe Cyn, KOTOprVI Bblgan
opaep Ha apecT, 6y,qu paccmaTtpueaTtb  [Aeno. I'Io,qo6Hoe npasuno
Ll,el'IECOOﬁpa3HO C TOYKKM 3peHud co6m0p,eva npuHUuna 06BEKTUBHOCTU
Cyfa U paBHOMEPHOro pacrnpefeneHns Harpysku Ha cygbl. JocTuxeHue
s Cwm. nogpo6Hee: Hukonbunk B.M. MpasoBoe NPUHYXAeHne B cihepe YronoBHOro
npecnefosanus //CLLUA:3KOHOMKKa, NOAUTUKA, KynbTypa. 1996. Ne 2. C. 100; Weinreb L.L.The Law of

Criminal investigation. Abook of Law Enforcement Personnel. Cambridge. Bullingel Publ. Co 1982. XV.
P.48-50.
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aMepUKaHCKO/ MPaKTUKW - 3TO feTafbHas M peasibHas 3aliTa MpaBa Ha
HEMPUKOCHOBEHHOCTb  XWAUWA U [eTalbHOe  YperyaupoBaHue
MPOLECCYabHLIX CPOKOB Mpu apecte™™. YaauHbIM SBNAETC BKMKOUEHME B
npoueaypy Bbldauu OopAepa npeAcTaBuTeneil  OBBUHWTENLHOW BMacTu
(aTTOpHes) MpW HEM3MEHHOM MPUOPUTETE PeLUeHUs cyaa. Hapsgy ¢ aTumu
HECOMHEHHbIMW  [OCTOMHCTBaMK,  npouesypa  apecTa  o6nafaet
CYLLECTBEHHbIMW  HefocTaTkamu.  OHa yperynmpoBaHa — 60/1bLUMM
KO/IMYECTBOM  CyAeOHbIX MpeuefeHTOB M HarojHeHa  MHOXECTBOM
«PE3VHOBbIX» (JOPMY/IMPOBOK, YTO AaeT MPOCTOP A/1s 3/0yNoTpe6ieHnin B
aToii o6nact. Kpome TOro, cyge6Hblii mopsgok, 6yayun rapaHTueld
HENPUKOCHOBEHHOCTU JIMYHOCTM, BCETAa MeHee OMepaTMBEH MO CPABHEHMIO

C CUCTEMOIA, CyLLEeCTBYIOLLEl B HACTOsILLEe BPeMs Y Hac.

3.3. O6bIck

MoHsTMe 06biCKa B aMepUKaHCKOW /uTepaType [0 CWUX MOp He
ABNSAETCS OnpeAeneHHbIM. [1o/roe BPeMs IOPUCTbI CUATaAIN, YTO OBbICK - 3TO
npeanpuHUMaemMblii  MOSULEHCKUMN  MOUCK  CMPATaHHbIX  MPesMeTOB,
KOTOpble ~ MOFYT  CAYXWTb  [JOKasaTenbCcTBamMu no  fgeny.  Ceifuac
pacnpocTpaHeHue Nofly4Ynna Apyras KOHLENUUs o6bicKa, COrfacHO KOTOpPOii
no60e BTOPKEHME UYMHOBHUKOB B YaCTHYIO XXW3Hb TpaxhaH MNpU3HaeTCs

06bICKOM. CorfacHo aTUM NonoXeHusMm 6bina pa3pa60TaHa 1N 3aTem

5 MpoweccyansHble CPOKM COEPYKaHNA apeCcTOBaHHbIX PerynnpyroTcs "AKTOM 0 CKOPOM cyae" 1974 T.
KOTOpbIV BXoaMT B TUTyn CBofa 3akoHOB CLLIA.
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BUMAOM3MEHEHA KOHLIENUMA «y BCeX Ha Bumy»'°. COrnacHo el He ABnAeTcs
06bICKOM, a, criefjoBaTeNibHO, He TpebyeT cyaebHOM caHKuuM  ciydaiiHoe
HaxoXfeHne npegvMeToB Yy BCeX Ha Buay. pu 3TOM  yuuTbiBaeTcs
BO3MOXHOCTb BTOPXEHWUS B YaCTHYIO XXWU3Hb MOMMLENCKAMU MPU U3BATUM
[loKa3aTenbCTBa «y BCeX Ha Buay». [lpaBuno 41 depgepansHbiX npasus
YrOfIOBHOM MpoLeaypbl, MCXOAA W3 KOHCTUTYLMOHHOTO  NOJSIOXEHWS
(nonpaska 4), roBopuT, YTO 0ObLICK OCYLLECTB/ISETCA Ha OCHOBE BbIaHHOI0
opaepa, MOTMBMPOBAHHOIO «A0CTaTOYHbIMM OCHOBaHUAMU.
O6CcTOATENbCTBA, A0Ka3blBaKOLWMe AOCTAaTOYHOE OCHOBAHWE, AO/KHbI 6biTb
NOATBEPXAEHbI MO MPUCATON NIMYHO (YCTHO MAW MUCbMEHHO) WU Mo
Tened)oHy nepej MarucTpaToM. 3asBneHwe, MOAaBaeMOe MarucTpary,
[OMKHO VMEeTb  YyKasaHMe Ha  KOHKPETHOe MeCTO 006bICKa, NPU3HaKu
pasbICKMBAaeMbIX NPeAMETOB, YKa3aHVe Ha OCHOBaHWA AN Bbl4ayun opfepa v
NWL, NOKAa3aHMAMM KOTOPbIX 3T OCHOBaHWA MOLTBEPXAAIOTCH, a Takxke
yKaszaHue nmua, K KOTOpOMY 3TOT Opfep AO/KeH 6biTb ucnonHeH. Oppep
MOXET 6bITb MCMOMHEH B TeyeHune 10 AHeld. HeTouHoe onpefeneHwe Toro
WM WHOTO NpuUsHaka BeAeT K MNPU3HAHWIO OpAepa HeaenCTBUTENbHbIM.
"oBops 06 06bICKE, Hemb3s He 3aTPOHYTH MOSBMBLLYIOCA YyTb 6onee 10 net
Ha3afZ, KOHUEMNUMI0 «OTKPbITbIX Moneli». OHa npegnonaraeT, 4TO Hesb3s
cumtatb OOBICKOM  HaxXOX[eHWe BeLeCTBEHHbIX [0Ka3aTeNbCTB  BHE
npefieNoB AomMa, TO eCTb «Ha OTKPbITbIX MOMsAX». OBGOCHOBaHWEM Takoro
VCK/IOYeHNs B CyfiebHON NpakTKe CYMTAETCs TO, YTO rpaxkaaHe NoCcTOSAHHO

NMPOHUKAIOT Ha 3TV TEPPUTOPUM, HapyLLas 3aKoH. Takoe NPOHNKHOBEHME He

18 371M 06BACHSETCS NPaKTU4eCcKOoe OTCYTCTBME pPerniaMmeHTaLmM 0CMoTpa MecTa NPOUCLLECTBUS.
CumnTanch aHa/IorMYHbIMK [0Ka3aTeNbCTBaM Ha BUAY, U3bATHE NPEAMETOB NPU OCMOTpPE He TPebytoT
CaHKLMM Cy/ia, TaK Kak HUKTO He BTOPraeTCs K YaCTHYHO XU3Hb rpaxaaH. MpakTuyecku ocMoTp MecTa
NPOVCLLECTBUA PErynnpyeTca agMMHUCTPATUBHO-TEXHWUYECKMI HOPMaMW..
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HaHOCUT CYLLECTBEHHbIA Bped YacTHOM XM3HW rpaxaaH. MoaTomy 3gechb He
NOANEXUT NPUMEHEHUIO MonpaBka 4 KOHCTUTYLMK
OCHOBHbIMY peKBu3MTamu opfepa Ha 06bICK ABNAKOTCA:
- amunmna n uMsa  0bbICKMBAEMOro. Ecnm vMs He M3BECTHO MOXeT ObiTb
[laHa KNvyKa Uam Npu3Haky, no KOTopbIM ero MOXHO UAEHTU(ULMPOBATD;
- ajpec unu onucaHve MecTa;
- YKa3aHue Ha pa3blCK1BaeMble 00BbEKTDI;
- YyKasaHve OCHOBaHW [N Bblgayn Opfepa WAW NuL, MOKasaHWAMM
KOTOPbIX 3TW OCHOBAHWA MOATBEPXKAAIOTCS;
- yKasaHwe JO/HKHOCTW NLa, KOTOPOMY NOPYYeHO UCMONHUTL OpAep
- YyKa3aHue Cyfib1, NO3BO/MAIOLLErNO NPOBECTN OObICK.

Hapsgy C 3aKOHHbIM OObICKOM Ha OCHOBe oOpjepa CyllecTByeT
KaTeropum 06bICKOB, 3aKOHHbIX W 6e3 cyge6Hoi caHkuun. K Hum
OTHOCATCA:

1. O6bIck BO Bpems apecTa. (IMepBoHavanbHO 06bICK foNyCcKancs BO BCeM
nomeLLeHnmn. MocTeneHHo Kpyr 06bICKMBAEMOro MPOCTPaHCTBa Cy3wcs o
NNYHOTO 06bICKA M MPOCTPAHCTBA, HAXOAALLErocs B npegenax fAOCAraemMocTu
apecToBaHHoro.) Mo 3Toii KaTeropuw fen AOBOSILHO 4acTO MPOUCXOAAT
HapylleHns, BbIpaXawLmecs B MNPUMEHEHWM apecTa KakK 3aKOHHOro
NpUKpbITUA AnA apecta 6e3 obbicka. XOTA KpailiHe peAaKo, HO CTOPOHe
3aWNThl yAaeTcA fJokasaTb — OTCYTCTBME HeOOXOAWMMOMN CBA3WM  Mexay
npoBefeHHbIM  o6bickom 1 apectom.’”  Kak Bugum,  poccuiickoe
npoueccyanbHoe  3aKOHOAATENbCTBO B 3TOM  OTHOWEHWW  6onee
feMoKpaTnyHo. Yke B YK 1960 r. npu apecte AOMYCKa/CA NULLb IMYHBIIA

00bICK.

M7 1srael J. La Fave W. Crmiinal procedure in a nutschell. St. Paul. 1979. p.149.



2. Cornacue Ha 00bICK, O3Hayalollee OTKa3 OT rapaHTWin monpasku 4
KoHctutyuun. Cornacue JO/MKHO ObiTb  MOMYYEHO OT /vLa, BhajetoLero
XWbIM MOMELLEHNEM Ha 3aKOHHbIX OCHOBAHMAX W MPOXWUBAIOLWETO B HEM
(TO ecTb Npu apeHAe TpebyeTcs cornacve HaHWMaTens, a He Halimopatens).
Cornacve foMXHO 6bITb NOMYYEHO JO6POBONLHO, He Moj BAMAHWEM 0OMaHa
unn 3abnyxgeHuns. [ocTaToyHO COrnacus NWllb OAHOr0 U3 MPOXMBAOLLMX
B [IOME NuL.
3. O6bick npu 4pe3BblYaliHbIX 06CTOATENLCTBAX AOMYCKAeTCs, eciu
npomea/sieHne NoBfeveT YHUUTOXEHWE [OKA3aTeNbCTB WU NPUYUHAT Bpes
NOANLENCKUM NN APYTUM MIIOSAM.
4. OO6bIcK aBTOMOGMNA B CWy ero MOBUABHOCTM [AOMyCKaeTcs npu
HanMunm «pasyMHbIX 06CTOATENCTBY.

Nnuo, KoTopoe nonaraeT, 4To Mpy O6LICKE  OblAM HapylleHbl ero
npaBa, MOXeT nofaTb B CY/ XOAaTaliCcTBO C Lenblo McTpeboBaTb U3bATbIE

npeamMeTbl U NPU3HaTb X HEAONMYCTUMbIMWN NOKa3aTe/bCTBaMW NO Aeny.

3.4. JNeKTPOHHOE MPOCAYLINBAHUE U HABNOLEHUE

C pasBUTMEM Hay4HO-TEXHWYECKOrO mporpecca Hapsay ¢ 06bICKOM K
apecToM MOABUIOCH HEMANO HOBbLIX MPOLECCYasibHbIX METOA0B  MONYYEHUs
[l0Ka3aTenbCTB, HapyLllaloWmnX npaBo «npagsecu», Ha 3aluTy KOTOpOro
nocrasneHa nonpaska 4 KoHCTUTYuuu. Takumy  MeToAamu cTasim
3NEeKTPOHHOE  MPOCNYLUMBaHWE W HabMofeHVe, KOTOpble, HECMOTPA Ha
OTCYTCTBME « PU3NYECKOrO BTOPXKEHNSA» B YACTHYIO XXM3Hb FpaXaaH, fenaet
JOCTYMHbIM Te Cepbl  IMYHOW XM3HW, KOTOPble FpaXpaHe OXPaHAHT
nyTeM yefuHEHWs, TenedoHHbIX W Apyrux neperosopos. fo 1967 r.
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BepxosHbiii Cya CLUA TpakToBan 4 nonpasky Kak He NMPUMEHVUMYHO Ans
TakMX METOZ0B PaccriefjoBaHus, a No3ToOMy 3/IeKTPOHHOE NPOC/yLUMBaHMe W
HabNoAeHNe CUMTannCb 3aKOHHbIMW CPEACTBaMW MPU HAMMYMK OpAepa.

B 1967 r. no peny bBeprepa BepxosHbin Cya CLUA npusHan
NPOCNYLUMBAHNE  HEKOHCTUTYLMOHHbIM M PacnpocTpaHun TONKOBaHWe
nonpasku 4  Ha  Hero. 3TUM  >Ke pelleHWeM  ycTaHaBnMBanUCh
crneuuanbHble YCN0BMS Bblgayun opfepa Ha npocnylumBaHue. Xo[aTanctso
[N1a opfepa Ha NpocayLBaHue [JO/MKHO CofepXarsb:

- ®amunnio, uMA  COTPYAHMKA NpaBonNpPUMEHNTENLHOTO opraHa,

KOTOPbIA MPOCKT 06 3MEeKTPOHHOM NPOCNYLUNBAHUN.

- damunng, M Iuua, KoTopoe CaHKLMOHMPYET X0AaTaiicTBO (aTTOpPHENR).

- dakTbl 1 006CTOATENbCTBA, KOTOPblE MOMYT CAY>XWUTb OCHOBaHWEM Ans
nonyyeHus opaepa: ropuamnyeckas KBanmdukaLuus, MeCTO
NpoCNyLIMBaHUSA, CPeSCTBO CBA3M, KOTOpoe 6yayT NpoCnyLwnBaTh.

- ApryMmeHTbl, NOATBEPXKAAIOLLME HEOOXOAMMOCTb NPOCYLUNBAHNS.

- Bpems npocnewnsanus (He MoXxeT npesbiwatb 30 gHeld).

- W3noxeHwe pe3ynbTaToB paHee NPOBOAMMBIX NPOCYLUNBAHWNA.

JokasbiBaHWe Heob6X0AMMOCTM MPOBECTU  3/1EKTPOHHOE MNPOC/yLIMBaHWe

NPOUCXOAWT MOJ NPUCATON B 3aKPbITOM 3acefaHuu.

Opgiep Kpome 06bIYHbIX PEKBU3UTOB [O/MKEH COLEepXaTh:

. WHdopmMaumio 0 xapakTepe npecTynneHus.

. [JaHHble 0 fnue, B OTHOLEHUW KOTOPOro OyAeT MNpOM3BOAWTHLCS

npocnyLIMBaHue.

. WH(opmMaumio 0 MecTe HaXOXAeHNs CpeacTBa CBA3W.

. XapakTep MHopMaLMK, KOTOPYIO NPeanonaraeTcs npocayLiars.



. YKasaHve Ha UCMONHUTENS W AWLO,  CaHKLUMOHWpYytoLLee
npocnyLunBaHue.
. Cpok feiicTBus oppepa.

[na  paccmoTpeHus XO[aTaiiCcTB 0 BblJaye OPAEPOB  Ha
npocnylwimBaHwe Mo Aenam, CBA3aHHbIM C Yrpo3ol  HauMOHabHOM
GesonacHocT,  co3faH  cneumanbHblii - cya.  OH  (opmupyetcs
npegcenatenem BepxosHoro Cyga CLUA w3 7 egepanbHbiX cyaei u3
pa3HbIX CyAebHbIX OKpPYroB. B cocTaB cneuuansHOro Cyja BXOAAT Takke
TpU hefepanbHbIX anenauMOHHbIX CyLbM.

B Tom xe 1967 r. peweHnem no feny Kaua 6bl1a 0OTMeHeHa
KOHLeNuUus  3anpeta NuWb «(pU3MYECKOro BMellaTenscTeax». Jlioboe
npocnywinBaHne npusHaBasoCb MO HOPUANYECKMM MnocneacTBuaAM paBHbIM
006bICKY 1 n3bATUIO. Mogo6Has aHanorna 6bina LenecoobpasHa, HO C TOUKK
3peHunsa lOpVI,qVILIGCKOI7I TEXHUKU ee Cepbe3Ho KpUTmnkKoBain KaK
OTeuecTBeHHbIe, Tak W 3apyBexHble npoueccyanucTbi™®. Bo-nepsbix, B
opfiepe Ha NPOCNyLINBaHNE HeNb3d TOYHO ONpeAenuTb, Kakas MHopMaums
OyJeT [OKa3aTeNbCTBOM, B TO BpeMs Kak 0ObICK M W3bATWE npegnonaraet
yKasaHue MNpuU3HaKkoB, HEO6XOAMMbIX MNpeamMeToB. Bo-BTOpbIX, BbI3blBaeT
COMHeHue caM NpoLecC MPOoCNyLIMBaHUA, - B KakOM MeCcTe MPOUCXOAUT
006bICK, & B KaKOM U3bATE MHMOPMaLMW ANs NoKa3blBaHUA. BONbLIMHCTBO
YyUeHbIX CK/IOHAETCA K MbICAW, YTO 3TW Mpoueccbl B AaHHOM C/y4ae
NPONCX0AAT OHOBPEMEHHO. B-TpeTbux, MOBTOPHbI  06bICK  6Ge3
COOTBETCTBYIOLLEr0 HOBOIO OpAepa He [ONyCKaeTcd, B TO BpeMs  Kak
npocnywmusaHue- gnawuiica npouecc. Bce 310 roBopuT 06 YCNOBHOCTU

MPVBA3KN 3/1EKTPOHHOTO MPOCYLWINBAHUA K 0ObICKY M M3bATMIO. OfHako

8 Maxos B..M., Metukos M.A. YronosHbIii npotiecc CLLIA.M.1998. C. 112,
8L



HECOMHEHHbIM AOCTMXKEHMEM peweHus no pgeny Kaua (1967r.) 6bino
pa3BUTME MNOHATUA «npaiiBecu» («0B6OCHOBAHHOE MNPeAnonoXeHe O
npuBaTHOCTW»). KpuTepuem OTHECEHMs  TOM wanM gpyroii  06nactu
OTHOLIEHWI A K cO3AaBaeMoii  Bunnem «30He MPUBATHOCTU»  ABMSETCA
npeanonoXxeHne,  yTo 06nacTb  MPMBATHOCTM  3TUX  OTHOLUEHWI
repeBeLUVBAET WMHTEPEC FOCYAapcTBa, COCTOAWMIA B HabMO4EHWM 3a 3TOW
061acTbo OTHOLIEHWIA. «PelwieHne no geny Kaua npuseno K TonkoBaHuto 4
nonpaskn K KOHCTUTYUMM B TOM CMbIC/Ie, UTO YCTAHOBNEHHas €0
KOHCTUTYLMOHHAa 3alyTa «IUYHOCTW, XMAWWA, Oymar» OTHOCUTCS He
TONLKO K «OCA3aEMbIM MPeAMETaM, HO U K KOMMYHUKaLMU MHAMBUga»» S,
3aKoH 1968 r. nerannsmposan BO3MOXHOCTb 3/1EKTPOHHOI 0
npocnyLInMBaHus Kak [okasaTenbcTBa. B cnyyae paccnegosaHus
NPecTymn/eHns, 3a KOTOpoe MnpejycMaTpuBaeTCcA HakasaHue 60nee 0AHOMO
roga nuWeHWs CcBO6OAbI, MPOCAYLUMBAHME paspellanocb /Wb Nocne
cyaebHoin caHkuun. [pocnylwmBaHWe npu  paccnefoBaHMM  (HeNoHUK
[OMNYyCKanoch C Nnocneayowmm nonyyeHvem CyAebHON CaHKLMK B TeyeHue
48 yacoB C MOMeHTa Hayana npocnaywwmsaHmus. pu 06Lein MONOXKNTENbHOM
OLEeHKe 3aKOHa, OH COfepPXMT B cebe psA HeLOCTaTKOB, OTMeYaeMbiX
amepuKaHCKuUMK topuctamn. Cpeam HUX, Npexzge Bcero, ymeHblleHue 30-
[HEBHOTO CPOKa, ycuneHue cyfebHOro KOHTPONS HenocpescTBeHHO 3a
npoLeccom npocnylinsaHus, 6onee TOYHOE OMnpefeneHne yCcnoBus
«[0CTaTO4HOro  ocHoBanus»'®.  [Mocnegytowme  cygebHble  peLLeHns
(Hanpumep, peweHne no geny OngepmaHa. 1969 r.) u 3aKkoHogaTefbHas

npakTvka (3akoH "O KOHTpOfie Haj OpraHM30BaHHOW MPeCTynHOCTbH"

° MetpocaH M E. MoHATHe "npaiiBecn”: colnanbHble N NpaBoBble acneKThbl M3mMepennii CLUA:
3KOHOMMKa. NONNUTMKa, KynbTypa. 1998. Ne 10. C. 114.
120 Goldsmith M. Eavesdropping Reform: The Legality of Roving Surveillance, University of Illinois// Law
Review. 1987.N3.P 411
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1970 r.) 3aMeTHO CHU3WAM  YpPOBeHb TpebGOBaHUI NpeabABASEMbIX K
3NEKTOPOHHOMY NPOCAYLUMBaHMIO. Celiyac OHM NPaKTUYECKN CBeAeHbl K
TpeboBaHMAM O06bIYHOTO 06bICKa W M3bTUA. TakuMm 06pa3oM, pesynbTaTbl
3/1eKTPOHHOr0 MPOCNYLUNBAaHUSA U HabMIOAEHNA NPUSHAKOTCA [OMYCTUMbIMU
[l0Ka3aTenbCTBaMM M YacTo UCMOMb3YHOTCA B YrONOBHOM npouecce. B To xe
BpEMS B POCCUIACKOM 3aKOHOAATeNbCTBE MOJOGHbIE Mepbl OTHECEeHbI
3akoHOM «O6 o0nepaTVBHO-PO3bICKHON AeATENbHOCTU» K  OMepaTuBHO-
PO3bICKHbIM MeponpuaTuam (cT. 6 nn.9-11). CornacHo cT. 8, 9 3akoHa
nofo6Hble MeponpuATAA AOMYCKATCA TOMbKO C caHKuuu cyfa. Vmeetcs
PSS, MOMEHTOB, HE YYTEHHbIX HalMM 3aKOHOM, OAHAaKO NpopaboTaHHbIMK
npasom CLUA. B yacTHOCTW, B OTEYECTBEHHOM [paBe OTCYTCTBYeT
TpeboBaHWe 06 YTBEPXAEHNN X0AaTaincTBa 0 NPOCNYyLIMBaHUN NMPOKYPOPOM,
4TO, NO HAlLleMy MHEHMWIO, /MLIAeT [OMONHUTENbHbIX FapaHTUiA rpaxiaH,
UbW Pa3roBOPbI NPOCNYLUMBAIOTCA. POCCUIACKMIA Cyf, AAIOWMA CaHKUMM Ha
npocnyLwnBaHve, ABISETCA CYLOM MO MeCTy MPOBeAeHWUs Meponpuatus, B
KOTOPOM MO37Hee yalle Bcero 6yfeT NpoBefeHo pacCMOTpPeHue fena. Takoe
«npejBapuTeNbHOe» yyacTMe Cyfa HapywaeT NpuHUMN 06bEKTUBHOCTU W
TpebyeT nepeHeceHMs Cyfe6HOr0 CaHKUMOHWPOBaHUS B  CO3A4aHHble
KOHCTUTYLMOHHbIM ®egepanbHbiM  3aKOHOM MUPOBble CyAbl. [Mogo6Hoe
pauvoHanbHoe pacnpegeneHue o6s3aHHOCTeli  cyaebHOW cucTemsl
nposegeHo B CLUA - Ha ypoBHe Maructparckux cyfos. Bonee TOoro, He
YETKO OnpefiefieHbl YCnoBua [OMNYCTUMOCTU Pe3yNbTaToB  3/1EKTPOHHOI0
NMpocylwnBaHWa B Ka4yeCTBE [OKa3aTeNbCTB, YTO JeflaeT 3a4acTylo
HENPUrofHbIM AN WUCMOMb30BaHMA B Cyfe OGOMbLIOTO  KOAWYEeCTBa

[0Ka3aTeNbCTBEHHOr0 Matepuana.



3.5. lpasuna nepeoro gonpoca O6BUHSEMOrO

Oco60oMy perynvMpoBaHWIO CO CTOPOHbI 06LIEro M CTaTyTHOrO npasa
MoABEPrHYr MPOMEXYTOK BpPEMEeHW rocne NpPOM3BOACTBa apecTa W [0
npefjocTaBieHns  nvua N8 NepBOHAYa/lbHOM  ABKM K Marucrparty.
MockonbKy OH He onpefeneH 3aKOHOAATeNIbCTBOM KaK OTAE/IbHbIA 3Tan, T0
Mbl pPaccMOTPUM ero B 3ToM naparpade. B onpefeneHHblii NpoMeXyToK
BPEMEHU Y NONUNLEACKNX eCTb  BO3MOXHOCTb npoBecTn Jonpoc
06BMHSAEMOr0, A06UTLCA  €ro Mpu3HaHWs U TeM CaMbiM  3Ha4yWTe/IbHO
o6neruntb  cebe fanbHeliliee geno. Ha fgaHHOM  cTaguy vale BCEro
[OMNYCKalTCA HapyLUeHUst KOHCTUTYLMOHHBLIX MpaB rpaXpjaH, MoaTomy
CygebHOM  MpakTMKOW  6bIN0  BbIPAOOTAaHO  MHOXECTBO  PELUEHWA,
rapaHTMpYoLWMX MpaBa Ha 3aluTy, NPUMBUIETNI0 NPOTUB CaMOOOBUHEHUA
n gpyrve. Maparpagp 3501 Twtyna 18 Csoga 3akoHoB CLUA
pernameHTMpyeT Bpems, B TEYEHWe KOTOporo MOXeT ObITb MONY4YEHO
pobpocoBecTHOe Mpu3HaHWe - 6 yacoB. llocne UCTEUYEHWUS 3TOFO BPEMEHU
[06POBO/MBHOCTL  MPU3HAHWS CTABUTCA CYAOM MOJ COMHeHUe. ST npasuna
W MHOrMe [pyrue nofoXxeHus o6wero npasa ObiiM  Bhepsble
KOHCONMANPOBaHbl B M3BECTHOM pelleHun no feny MupaHgbl. B camom
obulem Buge npasuna MupaHibl CBOAATCA K TOMY, YTO nepef Tem, Kak
3ajaTb  MepBbll  BOMPOC apecToBaHHOMY,  MOMMLEACKWIA  JO/MKeH
npesynpesuTb 0 TOM, YTO apeCcTOBaHHbIN:
. MMeEeT NPaBo COXPaHATb MOYaHUE;
. BCE, UYTO OH CKaXKET, MOXeT ObITb MCNO/b30BAHO KaK [0Ka3aTebCTBO
NpoOTWB Hero;
e y Hero ecTb NpaBo Ha NPUCYTCTBME aABOKaTa Ha Jonpoce.

Bbllweyka3aHHble NpaBuia CTann KpaeyrofibHbiM KaMHEM [OKTPUHbI
Nno OLUeHKe [0Ka3aTeNbCTB, MO/YYEHHbIX MpYM MEpBOM [ONpoce CyLOM.
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XoTs NpuHsTVE NpaBui MypaHabl « BbI3Ba/0 MHOMO THEBA CPeau Cyfei,
IOpMCTOB 11 MpOcheccopos»™.,
Cyna CLUA (peLuexve no geny Oposko, bepbyHa u ap.) npasuia MupaHgp!

OblM  YTOUHEHbl,  PaCLUMpeHbl  MPUMEHUMO K KOHKPETHbIM

B nocnegyrowmx pelleHysx BepxosHoro

obcTosATenbcTBaM. OfHaKO AMCKYCCUS O LIEnecoobpasHoCT M 3aKOHHOCTU
BBeAeHVA npasun MupaHgsl ngeT B CLUA u no ceit geHb. HecMoTps Ha
psg pewenHunii BepxoBHoro Cyma CLUA, pasBMBalOLLMX TEHAEHUMIO K
Nnbepanuzaymn yronosHoro npotecca, KoHrpecc CLLUA B 1968 r. npuHan
«OObeMHEHHbIN 3aKOH O KOHTPOSE Haf, NMPeCTYMHOCTLIO U 0becrieyeHrem
6e3onacHOCTV Ha ynuuax» naparpad 3501 «O JonyCcTUMOCTW MpW3HaHKA
KaK [J0KasaTe/lbCTBa» CBOAWT Ha HeT TpeboBaHWa npaswun MupaHabl.
CornacHo emy [06pOBOMbHOE MPW3HAHWE B COBEPLUEHWW MPECTYMN/EHUS
Jake 6e3 npuMeHeHWst npasun MupaHabl MOXET GbiTb  JOMYLLUEHO Kak
[OKa3aTeNbCTBO, €cM  (pedepanbHbli  Cyabs B XO4e cynebHoro
pasbupatenbCTBa  PacCMOTPUT  BCe  OGCTOATENLCTBA,  COMYTCTBYHOLLME
npusHaHuo. [oknag MuHucTepcTBa tocTvLmMM «[pasuna  fonpoca B
MOMMLEIICKOM ~ yuacTKe»,  ony6imKoBaHHble B 1989 % nogsepr
PE3KON KpUTVKE 3PGEKTMBHOCTL M LIENeCO06pasHOCTb MPUMEHEHNS MPaB
MupaHgbl B YronoBHO-NPOLECCYanbHOM MpakTuke. B yacTHOCTW, B AOK/aze
OTMEYa/INCb TakMe HeraTMBHble CTOPOHbI Mpasun MupaHabl: npasuia
MPEnATCTBYIOT 0BBMHEHWIO MPECTYMHMKA, MELIAHOT roCcyAapcTBy 3almLLaTh
rpaxgaH. Wx  npumeHeHve 3aMETHO  YMEHbLUAET  FOTOBHOCTb
MOLO3peBaeMbIX 0TBeYaTb Ha BOMPOChl Mo/mumn. COrfacHo — CTaTUCTUKe
aTTOPHENCKON MPaKTUKL [0 peLleHns cyda no geny Mupangbl okono 90%
12 Kamisar. A. Dissent from Mirand Dissent: some Comments the "New" Fifth Amendment and the Old
Voluntaries Nest, 65 MiCH. L. REV. 59. 59 ( 1966).

2 Munncrepetso FOCTULMM CLUIA. [lenapTameHT npasoBoit MommuTukiA:: Joknas «MCTiHa B YronoBHOM

npasocyuu». Cepusi: Mpasuna Zonpoca B Nouueiickom yyacTke // Mpasosasi pedhopma MudmraHckmia
yHuBepcuTeT, 1989. Ne 437.
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noJ03peBaemblX, apecToBaHHbIX nonunuuen, Jenanu camo-
VHKPUMUHUPYIOLWME NPpU3HaHWA. Flocne BbINOMHEHNA O03HAaYeHHbIX NpaBu
3TOT MokKasaTenb cHu3macs fo 41 %. [llpaBuna paspywakT [oBepue
rpaxgaH K 3aKoHy, Tak Kak MpoTuBOpevyaT WHTepecam XXepTB. BaxHo
OTMeTWUTb, 4TO cam BepxosHbii Cygn CLUA paneko He Bcerjga
NpUAEPXXMBANCA OAHO3HAYHOM NpPaKTWKW NOo npasunam MupaHbl. Tak, B
pene CLUA npoTus Foysesa (1984 r.) cyp 3aaBu/, YTo NpaBo 4 MOMnpaBKW Ha
afjBokKata HauuHaeT [eiiCTBOBaTb He paHblle perncrpauuy 06BUHNTENLHOIO
aKTa v MHGpopMaLMn NoavUMM MAM Nepeoro MosBieHUs 06BUHAEMOro B
cyge. MpakTukamu oTMeYaeTcs, YTO B Cly4yae 0TKa3a 0OBUHAEMbIM OT CBOMX
KOHCTUTYLMOHHBIX Npas, MNpesyCcMOTPEHHbIX npaBunamMun MupaHpbl, OH
OKa3blBaeTca - 6e33aWNUTHbIM OT MPUHYXAEHUS W XUTPOCTU CO CTOPOHbI
nonvuun.  TeHaeHUMs K  paclupeHunio npas 06BMHAEMOrO W”
noJ0o3peBaemMoro B YronoBHOM npolecce P® npusena K MOSBAEHUIO B
KoHcTutyumm P® u. 1 cT1. 51, patoweid 06BMHSEMOMY W NOL03PEBAEMOMY
npaBo He CBWAETENbCTBOBATL NPOTUB Cebs. HeCOMHEHHO, 4TO 3Ta u fpyras
HopMbl (4. 2 cT. 51 YTMK, 4. 2 c1. 48 KoHcTutyuun P®P) nossuavch B
CUCTEME POCCUIACKOrO MpaBa KakK pe3ynbTaT BocnpusiTua Poccueld Hanbonee
nepesfoBOro [eMOKpaTUYeckoro onbita. He nocnefjHee MecTo B 3TOM
npougecce 3aHMMAlOT M3BECTHble MpasBuna MwupaHgbl. He ymanas Bcero
MO3NTMBHOIO 3HAYEHWS BbILLEO3HAYEHHbIX MPaBK, XOTeNoch 6bl OTMETUTD,
YTO OHW 6blIM BbIpaboTaHbl Ha OCHOBE MNPUHLUMMOB [AEWCTBUA aHro-
aMepUKaHCKOW CeMbW HpaBa, KOTOpas WMEeT CYLIECTBEHHOE OT/auuune OT
TOro TUMa npovLecca, KOTOPbIi CyLLeCTBYET B Hallei cTpaHe. B oTnnyve ot
poccuiickoro awanora npaesuna MupaHabl Cepbe3sHO  OrpaHuyeHbl B
[eNCTBUA: OHU MOFYT MPUMEHATLCA NWLIb B OTHOLUEHWM NWLa, KOTopoe
apecToBaHO ¥ [OMPOLUEeHO nocne apecta. ApecT 6e3 gonpoca wau fonpoc
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6e3 apecta He BfieKyT 3a co60i/ NpumMeHeHWe npasBun MwupaHgbl. HyXHO
TaKXXe  YyYuTblBaTb, 4YTO Ha CaMOM MpeABapuTeNbHOM  pacc/efioBaHum,
NPOBOAVMOM NOMULMeR, O6BMHAEMbIA He KMeeT TOro obbema npas,
KOTOpbIA  MpPefocTaBfneH  POCCUMIACKOMY 06BUHSEMOMY:  afBoOKaT He
yyacTByeT B CMEACTBEHHbIX AENCTBMAX, MPOBOAWMbIX MOAWULMEN, W, eciun
06BMHSAEMbIV He apecToBaH, JONYCK 3aliMTHMKA MOXET MPOU30UT NnLlb
Ha NpefiBapuTeNIbHOM CAyLUaHUW, NPU NPeAbABNEHUN Ly OhULMANbHOTO
006BMHEHNUSA; 0O6BMHAEMbIV HE 3HAKOMUTCS C MaTepuanamy yroaoBHOro Aena
nocne OKOHYaHWA nNpejBapuTenbHOro paccnefosBaHus. JocyaebHas yacTb
yronosHoro npouecca CLUA HOCUT  UCKNHOUMTENbHO WHKBWU3ULMOHHLIN
XapakTep v noatomy npasuna MupaHfbl HanpaBieHbl Ha rapaHTMpoBaHue
MVHUMabHOM 3alinTbl 06BMHAEMOMY B TEX CAly4asX, KOrga Ha Hero Moxet
ObITb HanpaBfeHO [aB/feHWe CO CTOPOHbl noauuun. «llonuueickue
[0NpoChbl B YCMOBUAX HaXOXAEHWS OTBETYMKA NOJ CTPaxkeih HeoTbeMniemo
NPUHYAUTENbHBI U YKa3aHHble NpaBa HeobXo4uMbl, 4YTOObI OTpULATL UX
NPUHYANTENLHOCTb» %, Heo6X0AMMO NOAYepKHYTb, 4YTO  MpaBO He
CBUAETENbCTBOBATL NPOTUB Cebs eCTb Y Kaxaoro rpaxpaaHuHa CLUA npu
NPOU3BOACTBE  NIIOOOr0  CMEACTBEHHOrO  [eicTBMsA,  OAHAKO  OpraHbl
cnepcteua  06a3aHbl  NpesynpeMTb 06 MMeloLWMXCs npaBax ToNMbKo B
YKa3aHHbIX 3aKOHOM cnyyasx. MpotusBHUKM npasun MupaHgbl 8 CLUA He
OTPWLAKT LEHHOCTb Camoro npasa He fJenaTb CaMOUMHKPUMUHWPYOLLue
cooblleHns  ANd Kaxgoro,  OHM oTpMLAT  HeobXoAMMOCTb

npeaynpexaeHns 06 UMeroLLeMCs NpaBe B CNyYasX yKasaHHbIX B 3aKOHe.

13 Mewwkos M. A., Maxog B. H. Korrpecc CLLIA 1 oknas MUHICTEPCTBA KOCTULAN KPUTIKYIOT MpaBiia
MwupaHrgpl// N3BecTus By3oB. MpasoseaeHyie. 2000. Ne |. C 168

87



KOHTpO/bHble  BOMPOCHI
1. KakoBbl 0CO6EHHOCTV MpPeABapuUTeNbHONO paccnefoBaHUst B YrON0BHOM
npouecce CLUA ?
2. CylecTBYOT M (DYHKUMOHaNbHbIE pa3nuumMs  Mexgy nonuuuen u
aTTOPHECKO cny60in B aMepuMKaHCKOM YrofioBHOM npouecce ?
5 B yem 3aKnrYyaertca OCHOBHOE oTnyune aMepuKaHCKoro

npesBapuTe/bHOrO Pacc/iefjoBaHnst OT POCCUIACKOTO ?

4. T1pomn3BOACTBO B yronosHom cyge CLUA

4.1. TMepsoHavanbHas sieka  (Initial Appearance)

Ecnun rocyfapcTBeHHbIl 06BUHWTENL (MONULMSA, KOPOHEP, aTTOpPHEN)
cyen NMUO BWMHOBHBLIM, OH NpeACTaBAseT ero CyAbe Hu3wero cyga ans
nepBOHaYanbHOM SIBKM He 3aBMCMMO OT TOr0, apectoBaH /M O6BMHSIEMbIN
WK HeT.

Mpn siBKe NpUCYTCTBYET 3aMTHUK 06BMHSAEMOro. [pu nepsom
MOsIBNIEHUN 06BUHSAEMOrO CyAbs [O/KEH:

- YCTaHOBMWTb, Kakoe 06BMHEHME NpejrnonaraeT fokKasaTb 06BUHUTEND;

- MHGopMUpOBaTL 06BMHSEMOrO O TOM, B YeM ero 06BMHSAIOT, O €ro npase
Ha MOMOLb 3alMTHUKA Ha BCEX CTaamsax cyfaebHOV mpouedypbl, O npase
JaBaTb MOKasaHWA M O TOM, YTO faHHble MM TOKa3aHMs MOryT ObiTb

MCnonb30BaHbl B Ka4yeCTBe AOKa3aTe/bCTBa:
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- BbICNyLWaTb 40BOAbI 3AWMTHMKA, €CIN TaKOBOM Y 0OBMHAEMOrO MMeeTcs,
W Ha3Ha4mMTb, EC/IN ero HET;

- WH(opmupoBaTb 0OBMHAEMOrO O ero npaee OTKasaTbCa  OT
NpeABapuTENbHOrO CRyLIaHUs fena W, ecnW Takoi OTkas nocnefyer,
nepefatb [ien0 HenocpeACTBEHHO B Cyf, KOTOPbIA OyaeT paccmaTpvsath
[ieno no cyLecTsy.

Tak e pelaeTcs BONpoc 06 0CBOBOXAEHMM MOA3ALMTHOrO M3-Nof
apecta noJ 3anor uav Ha nopyku. B yronosHom npouecce CLUA Bbigensor
creflytolne BUAbI 3aora:

- 3a10r -0CBOBOXAeHMe Nof NMYHOe 0653aTenbCTBO (MOANMCKA Camoro
06BUHSAEMOTO);

- 3a10T - MOAMWUCKA TPETbUX MWL, KOTOPbIE COrMacHbl rapaHTUpoBaTh
NpWCYTCTBME 0OBMHAEMOrO Ha BCex ByAyLmnx cyfebHbIX npoueccax;

- 3a70r B MpAMOM CMbicie cnosa (Tpe6oBaHWe OCTaBWUTb [fEeHbrM WK
VIMYLLLECTBO, KOTOPbIE KOHPUCKYHOTCSA, €Cnn 06BUHAEMBIN He ABUCS B CYA).

Mo obwemy npasy, 0TKyAa 6epeT CBOM WCTOKM 3an0r, Kaxfoe nuo,
KpOMe Tex OOBMHSEMbIX B TMPECTYM/IEHUsX, 3a KOTOpble  MOXET 6bITb
Ha3HayeHa CMepPTHaA Ka3Hb, MMeeT NpaBo ObiTb OCBOOOXKAEHHBIM NOJ, 3a/10T.

CymMmma 3anora 3aBUCWUT OT CEpPbe3HOCTU MpecTynieHns (denoHus,
MUCAEMUHOP) M OT “KPMMWHANIBHOTO MPOLUIOro™ 4enoBeka. 3aKOH He
CTaBUT KOHKPETHYI CyMMy B 3aBWCMMOCTb OT KONWYeCTBa peLuiunsa.

YuntbiBaeTca TakkKe (hakT HaxoXfAeHus B "CnucKax " Mofvuuu gpyrvix,
BIMAIOLLMX Ha penyTauuio, akTos. 8 rnonpaska K KOHCTUTYUMK 3awyuLiaeT
amepukaHues OT "4ype3mepHoro 3anora”. Tem He MeHee, PepgepanbHble
npaswia OCTaBAAT 3TOT BOMPOC OTKPbLITLIM. HEKOTOpble LITaTbl MbITannch
cosfatb CneuuanbHble TabauLbl 3aBUCMMOCTM BUAOB MPECTYNAEHUA 1
CyMMbl 3an0ra, HO 3Ta MpakTMKa He  MOMyumna CBOEro [asbHeiLero
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pacnpocTpaHeHWs B CWly CBOeM HermbkocTh. B HeKoTOpbIX LTarax
nof3alnTHble JO/DKHBI 3an1aTUTb BCHO CYMMY 3a/0ra, B Apyrux - nnatar
okono 10 % OT cymmbl U 3aK/4alT “3ai0roBoe 0653aTenbCTBO”, MO
KOTOPOMY OnpegeneHHoe nnuo obeLuaeT 3annaTuTb BCIO OCTabHYK CyMMY
(90 %) B cnyyae He noseneHus nogsawmtHoro. B 1960-x rogax
pedopmartopbl NpoBenu pethopMy 3a/10r0BOTO  3aKOHOAATENbCTBA, BBEAA
6onee nwnbepanbHble npaBwna 0CBOOOXAEHMS nog 3anor. Haubonee
3HAYMMBbIA HOPMATMBHbIA aKT 3a710roBoi pedpopmbl - «AKT 0 pedopme
0CcBO6OXAEHNS nof 3an0r» (1966 r.). AKT paclumMpuna ciyydanm NpUMeHeHus
3anora, a TaKxe YCTaHOBW/, 4TO Cyfibs MO COOCTBEHHOMY YCMOTPEHWIO
MOXET yCTaHaBnuBaTb BCe 06f3aTenbCTBa A1 0CBOO6OXAaemoro. [pu
HapyLleHun YCnoBWin  3anora 06BMHSEMBIVi  NOAMeXan YrofioBHOMY
HakKasaHWIo Ha CPOK He 6onee NATW neT. 3TO MPMBENO K TOMY, 4YTO Gonee
OAHON TpeTn O0CBOOOAMBLUMXCS MO 3a70F He MNOSABWAUCL Neped CyAoM.
MosToMy B cepeanHe 1970-x rojos petopma 6bina OTMeHeHa'?!. B
HacTosLlee Bpems  BOMPOCbI 3aora perynupytotca  lMpasunom 46
«OCcBO6OXAEHME U3-NMOL4 CTpakny» PefepanbHbIX MNpPaBusl  YroN0OBHOIO
Cyfionpon3BoAcTBa U (hefepasibHbIM 3aKOHOM «AKT 0 pedopme nopsgka
0cBO6OXAEHMA MO 3anor unav nopyuntenscteo» (1984 r.). B npouecce
YCTaHOBMIEHNS 3aN0roBOro 06s3aTenbCTBa y4acTBYHOT, MO KpaiHel Mepe,
TPU CTOPOHbI - Cyd, O6BMHUTENb W 3aWMTHWK. O6BUHMTENb UrpaeT
CYLLECTBEHHYIO pOMb B MpPOLECCE 3aKMHOYeHWs 06s3aTenbcTBa - OH faeT
pekoMeHAauun Cyfibe O CyMMe 3a/iora. OTa PeKOMeHfauus OCHOBaHa Ha
[leTa/lbHOM  03HaKOM/IEHUW C MaTepuanamun fena. 3awuTHUK (eCiv OH Yxe

BbI3BaH) UrpaeT MeHbLWYH PO/b, TaK KaK OH TOJIbKO YTO BCTYNnWa B AEN0 U

12 Report to the nation on crime and justice (Washington. US Department of justice. Bureau of justice
statistics. 1988. P. 74- 75)
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HC MMeeT NonHoM MHpopmauum. OH, Kak npaswio, NojaeT XoAaTaincTBo o
3anore. VIHorga B mpoLecce 3anora y4acTByeT KOMMEPYECKWIA nopyumtens
(bail bondsperson), koTopblii  nomyyaetr 10 % OT cymMmbl 3anora 3a
nopyunTenscTB0. OH MOXET BECTU OTAeNbHble MEPEroBopbl C NOMULMER U
CyZOM Ans TOro, 4To6bl BHECTW CBOM YC/OBUSA B 3a/10r0BOE 06543aTeNbCTBO.

Mo BblpaxeHnto Smith C.E., 3anor BbINOMHAET HE TO/bKO
npoueccyanbHble, HO 1M noauThdeckne  (yHkumn'?.  TpoueccyanbHas
(hyHKUMS 3anora - obecrneyeHre MaTepuasibHOrO CTUMYna 1s TOro, 4To6sbl
06BMHsAEMbIl He CcKpbincs oT cyfa. Kpome TOro, HekoTopble CyZbu
MCMOMb3YIOT 3a/107 Kak CPefCTBO HakasaHWA 3afepXkaHHoro. Ha MHeHwue
Cy[jbM 4YacTO OKa3blBaeT BNNSHME 06LLECTBEHHAS 3HAYMMOCTb fena, nosTomy
elle OAHOV (YHKUMeN 3anora SBNSETCA  BO3MOXHOCTb Orpagutb W
npegynpeanTb  OT MOCNEAYIOLMX MPECTYN/eHWA nnua, KOTOpoe  He
BbIMYCKalOTCA MOA 3a70r B CuUy UX onacHoctu. Kpome Toro, 3anor - 3to
MOLLHOE CpeACTBO A/ NOMyYeHus npusHaHusa. Ob6eluaHne YMeHbLMUTb
CyMMy 3anora v ocBo60fnTb 06BMHAEMOr0 4acTo ABNAETCA CTUMYIOM A/1S
NPV3HaHUA 0OBMHSEMbIM CBOEA BUHbI. Y4WTbiBasd (DUHAHCOBYIO CTOPOHY
BOMpOCa 0 3a/0re (CTOMMOCTb COfiePXXaHUsA UL, N0 CTPaXxkeid) COBPEMEHHOe
3aKkoHogaTenscTeo 0 3anore CLUA npegnucbiBaeT Maructpaty BbIICHUTb
CYLLHOCTb NpeAbABNEHHOr0 O06BMHEHUA C Tem, u4TOGbl Ha3HauMTb
JEHeXHbIA 3anor B KPYMHOM pasMepe TOMbKO fiMLaM, COBEPLUMBLUMM
CepbesHble NPECTYM/IEHNA U OCTaBUTb B 3aK/NIOYEHUN MO CTPaXeN Tex nu,
ube 0CBOBOX/[EHME OMNACHO A1 06LLecTBa.

Tak KakK YCTaHOB/IEHVWE 3a/ilora HenocpefCTBEHHO CBA3aHO C
KOHCTUTYLMOHHBIM MPaBOM rpaXfjaH Ha CBOOOLY MNepefBYXEHMA W

HEMNPWUKOCHOBEHHOCTU JINYHOCTW, aMeEpPUKaHCKaaA CUCTEMa nepefaet 3TOT

12 smith E. Christopher. Courts. Politics, and the Judicial Process. Chicago. P.169-170.
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BOMPOC Ha PaccMOTpeHue cyfa. FABAssCb MPOLECCYanbHOW rapaHTueld ot
«Upe3MepHOro 3aora», Cya, TeM He MeHee, He 3a6blBaeT 0 He06X0AMMOCTM
MPOLECCYanbHOM GbICTPOTHI - PELUEHWe MPUHUMAETCS HU3LWUM Cygbein -
MarucTpaToM eAuWHONUYHO B YMPOLEHHOM MopsAke. B To e Bpewms
nepBoHaYanbHas sIBKA  MMeeT CBOell Liefblo paspelleHue Bompoca o
MpaBOMEPHOCTM apecta B LenoM. Takum 06pasoMm, Mbl HaGnogaem
MOCTOSIHHBIA CYAE6HbIA KOHTPONMb Ha CTafguy BO3BYXKAEHWS YrOJ0BHOMO
npecnefoBaHus. PelleHWe O 3afiepXaHuu, 3anore W [pYyrux BaXHbIX
BOMPOCAaX MPUHUMAKOTCS  CNefoBaTeNeM EAVHOMMYHO U FapaHTUpYoTCs
/ML  MPOKYPOPCKOW CaHKuMeld Ha apecT. OnsTb-TakuM BaXHO OTMETUTS,
YTO pernamMeHTaLVein 3TUX BONPOCOB 3aHNMAETCS He Y UK Cyfbsi MepBOi
WHCTaHUMKU, a CMeuuanbHblili CyAbs - Maructpar, 4YTo He MpuMBOAUT K

«CynepHarpy3ke» B Cyfax.

4.2. [pa Tuna cTagnu npegbsBneHus obeuHenus (Grand jury)

Mogo3peBaemblii CTAHOBUTCS! 0GBUHSIEMbIM B MPOLIECCE TOMLKO MOC/e
TOrO, Kak  emy OyfeT MpefbsBNeHO O06BMHEHWE Ha  CTaguu
NpeABapUTENbHOTO CywwaHus. Bo Bpemst aToll CTafun 06BUHWTENb LOMKEH
MPOSEMOHCTPMPOBaTL  (PaKThl, [OKa3blBalOWe CyAbe, YTO OBGBUHEHWE
NpeAbsBNEHO TOMY YENOBEKY, KOTOPbIA BUHOBEH.

Mo pfenam MUCAVMWHOP W Malo3HAYMTENbHBIM  MPECTYNIEHUAM
cTagus NpeABapUTENbHOO CMYLWIAHKS He MPOBOAWTCS.

B yronoBHoM mnpouecce Npu MPefbsiBNEHUM OBBUHEHWS CYLLECTBYET
IBE  OCHOBHbIX  Mpoueaypbl -  TMpeLbsB/EHNE  «MH(OPMALUU»
rocyaapCTBeHHbIM 06BUHMTENEM W MPESbsiBEHWE OBBUMHWUTENBHOTO aKTa B

COOCTBEHHOM CMbicnie cnoBa. C  TOuKM 3pEHNA  COAEepXXaHNA  Mexay
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VH(opMaLumen 1 06BUHWUTENbHBIM aKTOM HEeT CYLEeCTBEHHOW pPasHULbI.
Mpoueaypa nNpeabsaBneHUs  «uMHopmaumm» 6onee npocTa, Yem [A/1S
06BMHUTENBHOTO akTa. 3T0 06yCnOBNNBAETCA  CTEMEHbIO  THHKECTM
npectynieHus. TaK Kak CTagus NpeabsBieHWs  06BUHEHWS Ha
npefBapuTeNbHOM  CNYLUAHWUKM  CYLIECTBYeT TOMbKO A8 (PESIOHMK, TO
amepuKaHCKas Hay4yHas MbIC/b AenUT (eNoHMM Ha (enoHWn B Y3KOM
CMbIC/Ie C/IOBA M TaK HasblBaeMble rnobanbHble fena. Mpu npegbasBieHnm
06BMHEHMA NO (PenoHuKn, TO eCTb MO «UH(OPMALUKU», TOCYAapCTBEHHBbI
06BMHUTENb NPeSbABNAET CYAbe HU3LIEro CyAa NpoLeccyanbHblil JOKYMEHT,
cofiepxalluii J0BOAbI 06BMHEHNS HA CTaAuu NPeABapuTeNbHOrO CAyLUAaHUS.
OH cam yTBepXAaeT 00BMHUTENbHbIA aKkT. McTopuyeckn «mHhopmauus»
Obla NULWb Xanoboi YaCcTHOro nMua, a He (opMasibHbIM MPOLECCYasIbHbIM
aKToM, NO3TOMY W WCMOMb3yeTCs B feflax MeHbLUE YroN0BHON OMacHOCTH.
Ons  npegbsBneHus 06BMHEHMS MO rnobanbHbIM Aenam  cobupaercs
6onbLLIOe XIOPWU. DTOT MHCTUTYT Mepellen B amepuKaHCKWi npouecc w3
aHrnuiickoro npasa, rae oH ccopmuposanca ewe B 1166 r.**® Bonbluoe
XIOpU NCTOPWYECKM NPeACTaBseT co60i 06LWMHY Kak 06BUHMTENS U OpraH
KOHTpONA 3a 06BUHEHMEM. OHO YMCNEHHO MPEBOCXOAMIO Masioe XXIopu,
No3TOMy W Ha3BaHO bBonbwumM. O6WMHA NpoBOAMNA  MCCeoBaHue
BMHOBHOCTW CBOEro YneHa. B HacTosulee BpeMsa (YHKLMKU BoNbLIOro »ropn
CBOAATCA K MPOBELEHUI0 WCCNefoBaHWs [0Kas3aTenbCTB  OOBUHEHUA U
pelieHne Bonpoca 06 OOOCHOBAHHOCTW MPWBMIEYEHUA MOA3ALMTHOTO K
YrONOBHON® OTBETCTBEHHOCTW. UYneHamy BOMbLLIOrO >KIOPW  ABNSIOTCS
HenpodeccroHanbHble rpakaaHe. YnUcio UneHoB 3aBUCUT OT YPOBHA KIOpY

((besepanbHOe MAM  LUTAaTHOE) M OT 3aKOHOB Camux  lITaToB. B

1% B 1166 r. kopob AN MeHpix 1l 3aan akT o hopMupoBaHA «Acis KnapioHa», KOTOpbIA ABANCA
MPo0GPa3oM BCEX aHTMIACKVX 11 aMEPUKAHCKIX BOSLLIMX XKIOpU.
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(hefiepa/ibHOM BOIbLLIOM XIOpY HacuyWTbIBaeTCA 23 uenoBeka, a B LUTaTe
WHgnaHa Tonbko 6. O6bIYHO bBonblioe >xiopy — cobupaloT He Mo
KOHKPEeTHbIM fienam, a Ha OnpefieneHHbIn CpoK (Tpy Mecsua), B TeyeHue
KOTOpOro bBonbLIOe XKopW — paccMaTpuBaeT HecKosnbko gen. OCHOBHas
0653aHHOCTb MPUCHXKHBIX BOMLLIOrO XXIOpPW - BbIHECTU  peLUeHue
OTHOCWTE/IbHO 0BOCHOBAHHOCTM WM HEOBOCHOBAHHOCTW MpeSbABNEHHOro
06BMHEHMA MO KaX[OMy pacCMaTpvBaeMOMy WMW YrONOBHOMY [eny.
OcHOBaHMAMW [ PelleHns CcnyXaT [AOKa3aTeNbCTBa, MpPefbaB/seMble
BonblioMy >XIopy 06BMHUTENEM. BOMbLIOE XKIOPW  HE PeLaeT CropHbIX
BOMPOCOB no cywecrsy. Ha 3acefaHuu BOMbLLIOro XXOpU Mpw
pacCMOTPEHUN KOHKPETHOrO fena MOryT NMpucyTCTBOBaTb: /UL, KOTOpOe
npeAbaBIseT 06BYHEHVE, CBUAETElb BO BPEMSA €ro 4onpoca, CTeHOrpagucT,
NnepeBOAYNK, €CN B €ero MOMOLWM ecTb Heob6xoaumocTb. [locne TOro Kak
KNepK CyAa KpaTKo AONOXKWUT — MPUCSHKHBIM — CYLIHOCTb  0OBMHEHUS B
COOTBETCTBMM C MPOEKTOM OGBMHUTENbHOMO aKTa, MNpefbsB/eHHbIM
06BMHUTENEM B BO/bLLIOE XIOPW, NPUIALLIAeTCH 0OBUHNUTENb, KOTOPbIA faeT
NPUCAXHbIM  HEO6XOAVMble  Pa3bACHEHUS Kak B  OTHOLUEHUM CaMuUX
[l0Ka3aTensCTB M MX 3HAYeHUs Ana fiena, Tak .M Mo NpaBOBbIM BOMpOCaM,
BO3HMKaOWMM B CBA3M C paccMaTpuBaembiM fefiom. [la 0CHOBaHWM
(hefilepalbHOro  3aKOHOAATE/NbCTBA Bonbluoe Kiopu BMpase Mo
COBCTBEHHOMY YCMOTPEHWIO 3aTpe6oBaTb 4OMOMHUTENbHbIE [OKa3aTeNbCTBa
M BbI3BATb [ [OMNPOCA HYXHbIX €My CBWAeTeneid. Bonblloe >XIopu He
MMeeT npasa MNPUHYXAATb CBUZAETENei K fadye MOKasaHWA Mog CTpaxom
YroN0BHON OTBETCTBEHHOCTW. O3HAaKOMMBLUWMCb C  [0OKa3aTenbCTBaMy,
NPUCSXKHbIE  MPUCTYNAOT K UX OOCYXKAEHWIO M PELLUEHMIO  BOMpOCa,
npefaeatb WM HET 06BMHAEMOrO Cydy. STOT BOMPOC PELUAeTCA B 3aKPbITOM
3acefiaHnmn. Xog 06CyXAeHus 1 ero pesynbTaTbl (IMKCUPYIOTCA B NMPOTOKONE
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3acefaHns bonbloro Koopu, KOTOPbIA BefeT 3aMecTuTelb CTapLUVHBbI
xiopy. OBbIYHO KIOPU VMEEeT MpaBO MPWHATb OAHO W3 CleLyHoWuUxX
peLLeHWiA:

- NpegbsBUTb 06GBUHEHVE B COBEPLLUEHWU (heNoHWY;

- HanpaBuTb Yrof0BHOE Aeno 06paTHO B MarmcTpaTtckuii cyf, ¢ Tem, 4Tobbl
OHO paccmaTpuBanoCh Kak MUCAUMUHOP;

- MpeKpaTUTb YroN0BHOE MNpecnefoBaHue.

PeweHne 06 yTBEpXAEHWM OOBUHMTENBHOTO akTa MpUHUMAeTCA
NpOCTbIM 6O/BLUMHCTBOM FOMI0COB. YTBEPXKAEHME 0OBUHEHMS OopMAseTcs
pe3onoLUvein N NOANUCHI0 CTapLWMHbI MPUCSXKHBIX HA 0O6BUHUTE/IBHOM akKTe.
B cnyyae OTkasa B YTBEPXAEHWW OOBUHUTENLHOTO akTa y 06BUHMTENS
MMEETCS  HEeCKONbKO MPOLEeCcCyanbHbIX BO3MOXHOCTEW,  MO3BONAIOLMUX
npeabABUTL 0OBMHEHWE BHOBb, - OH MOXET W3MEHUTb (HOPMYMPOBKY
06BUHEHNS WM MPeACTaBUTb OOBWMHWTENbHBIA aKT B JKIOpPWU [ApYroro
cocTaBa.

AMeprKaHCKas npakTukKa oTMeyaeT, 4yto bonbLuoe Xopyu BO MHOTOM
yTpaTuio  CBOM MNepBOHauyanbHble (YHKUWM, TaK Kak OOBMHWTENbHOE
3aknoveHne yreepxgaercd um B 98 % u3 100 %. [daxe korga bonbluoe
XXIOpY  OTKa3blBaeTCA YTBEPXKAaTb OOBMHWTENbHOE 3aK/OYeHWe, AVPEKTOP
JenapTaMeHTa rocyAapCTBEHHOTO0 OOBMHEHWS MOXET TpeboBaTb CO3blBa
[pyroro ><iopu, 06BMHMB 3TO B HEKOMMETEHTHOCTW. Bonbluoe xwopwu,
paccmatpmBas WCKKYUTENbHO «r06anbHble» YrofoBHble Aena, SBWIOCh
06BLEKTOM  3HAYUTENIbHOTO  MOIMTMYECKOTO  [JaBfiEHUS CO  CTOPOHBI
MuHucTepcTBa tocTMLMW. B 06x0p ero uenesoli HanpaeBneHHOCTN BonbLioe
XIOpY CTano MCMonb30BaThCs A1 cb0pa HOBbIX A0KA3aTeNbCTB, 3a4acTyto C
HapylleHvem 3akoHa. Kak Mbl MOXeM yBWAEeTb, B CBOeli  upeasbHOI

(hopme BOMbLUOE XHOPU BLICTYNAeT CyAe6HbIM OpraHoM npefaHus cygy. Tak
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KaKk aMepuKaHCKass MpaBoBas CMCTeMa MOCTPOEHA Ha FNaBeHCTBYHOLLEN
ponu cyaa, TO NIOFMYHBLIM NPOLOMKEHNEM HayaToro npouecca SBaseTcs To,
YTO MMEHHO CYf KOHTPOAMPYET 3aKOHHOCTb AEWCTBWIA  0BBUHMTENbHOW
BNaCT Ha 3Tane YTBEPXAEHWS OBBMHWUTENBHOTO 3aK/HYEHWUS U NpejaHus
cyny.

4.3.MNMpeaBapuTencHoe cnywadne (Preliminary hearing)

AsbTepHaTMBHOE bonbLomy XIopu paccMmoTpeHue B
npeBapuTenbHOM  CNylWaHnM  MPOBOAMTCS B OTKPLITOM  3acefaHuu
npotecCcMoHanbHOT0 CyAbW, KOTOpPbIA onpegensieT 060CHOBaHHOCTb
[l0BOJOB 00BMHWTENS. 3afjayaMu 3TOW MpOLEcCyabHOM CTagum mnpouecca
ABNAKOTCA:

1. TpoBepKa «AOCTAaTOYHOIO OCHOBaHWA» [ANs Nepefjayn fena B Cy4,
KOTOpbIi ByAeT paccmaTpmBaTh 3TO A€/10 MO CyLeCTBY.

2. O3HakOM/eHWe 3amMTbl U 06BUHAEMOro C MaTepuanamu 06B1HEHMS.

3. TpepocTaBneHvie HOPUANYECKOW BO3MOXHOCTY.

B pasnuuHbIX WTaTax npouefypa MpeABapuTeNbHOrO  CiyLlaHus
pernameHTUpyercsa no-pasHomy. Tak, Mo 3akoHy Jloc-AHgkeneca (wTat
KanngopHus) npegsapuTenbHoe CyLlaHne CTPOMTCA Ha TeX XXe npaswunax,
4yTo U cyfebHoe pacCMOTpeHve fena - B HeM Yy4acTBYHOT 00BUHUTENb Y
3alMTHMK,  MPOBOAWTCA  MEPEKPeCTHbIi  gonpoc  ceBuaeTeneil. B
60/bLUMHCTBE dXe LUTaToB  MpejBapuTenbHOE ClyLlaHue OrpaHU4YMBaeTcs
[ONpOCOM Cyfbéii MOMMLENCKOro U UCCNea0BaHMEM MOMMLENCKOro OTYeTa.

Mo cTaTMCTUKe fenapTaMeHTa HCTULMU OKOMo 2% fen OKaH4MBaeTcs

Ha CTaguM NpeABapUTENbHOTO CAYLIAHMs. 3adyacTylo npefBapuTesibHoe
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CyLWwaHne nNpoBOAMUTCA MO TaK Ha3blBaeMbIM TPOMKUM fenam, KoTopble
nonagaroT Ha CTpaHuULbl MPEecchbl U 3KpaHbl TENEBN30POB.

MpeaBapuUTenbHOe CAywaHWe MpoBOAWT CYAbS HU3LWIEro  CYAa,
KOTOpbIM ABNseTca MarucTp. Kak cyd nepBoii MHCTaHUMM MarucrpaTtypa
MOXET paccMaTpuBaThb TOMbKO CaMble MeNKue npaBoHapyLueHuns. Mo genam,
OTHOCALLMMCS K (DENIOHUW, MarucTpar NPOBOAWUT NWLIb NpefBapuTeibHoe
cnywaHue. Kak npasuno, B 3aBUCMMOCTM OT LITata MarucTparbl
n30MparoTca Ha [O/MKHOCTb HACE/IleHUEM TeppuTopuu maructpatypbl. B
OT/IMYMe OT HUX (efepanbHble MarucTpatbl HasHavalTcd Ha 8 net
OKPYXHbIM (hefiepanbHbIM CyAOM MpW cornacuy  60MbLUMHCTBA  Y/EHOB
(hefepanbHOro cyda MepBOi WMHCTaHUMM W Npefcefatens 3T0ro cyga.
PefiepanbHbIM - MarucTpaToMm MOXET ObiTb NULO,  ABNAIOLWEECAS Y/IEHOM
accoumaumn  IOpucToB, MOMOXWUTENBHO 3apeKoMeHAoBasllee cebs  Ha
lopuanyeckom  nonpuile. MarucTpat He [O/DKEH HaxoAMTbCSA B
POACTBEHHBIX OTHOLUEHUAX WK COCTOATb B Opake C KeEM-M60 M3 4fieHOoB
OKPYXXHOTr0 cyfia M 6blTb Monoxe 27 net. [lpebbiBaHWe B [O/MKHOCTU
marmcrpata HeCOBMECTUMO C 3aHATMEM KaKoi-nnbo Apyroii 4OMKHOCTU.

HasHayeHHbIi Ha CTaguM NepBO/  SIBKM  FOCYAapCTBEHHbII
00BMHUTENIb MOXET BMEPBble MOABUTLCA Ha CTaAWU NPeLBapUTENbHOrO
CnyLaHus. B COOTBETCTBUU c  (hefepasbHbIMK npasunamu
rocyfapCTBeHHbIVi 06BUHWUTENb ABASETCH "aABOKATOM A/ Nonuueiickoro”,
"TO eCcTb, O03HaKOMWBLUACb C OTYETOM MOAMLMM, FOCYAapCTBEHHbII
06BMHUTEND KOPPEKTUPYET 06BMHUTENbHOE 3aKNOYeHWe W NpefocTaBnsfeT
06BMHEHWE B Maructpatypy".

MpeaBapuTenbHOE CnyllaHWe He 00f3aTeNbHas CTafus YronoBHOrO
npouecca. O6GBMHAEMbIi MOXET 0TKasaTbCsi OT Hee. Ho cyabs no cBoemy

YCMOTPEHUIO WU MO XOAaTaliCcTBY 0BBUHUTENS BMpaBe BCE e PacCMOTPeTb
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[0Ka3aTe/IbCTBa OGBUHEHWS| B NpeABapUTENbHOM ChyliaHuu. Kak v npu
CAyllaHUM B BOMbLUOM JXIOpWU, MarucTp B MPeABapUTENbHOM ClyLIaHWK
pellaeT BONpoc 06 060CHOBAHHOCTW MPUBEYEHUS OGBUHSEMOrO K CYZY.
OGBMHUTENb NPEAbSBASET TOMBKO MUHUMYM [OKa3aTeNbCTB, HEOGXOAUMbIX
ONS CO3[aHWs YCMoBUA AN MpUBIEYEHUS K MNpouedype Cyaeb6Horo
paccmMoTpeHus.  OGBMHsEMbIi  WAM  €r0  3alYUTHUK  MMEKT  NpaBo
OMpoBepraTb  [jOKa3aTeNbCTBa OBBUHWUTENS U NPefoOCTaBNsATb  CBOW
[OKasaTenbcTBa. HO Npyu 3TOM [J0Kas3aTeNbCTBEHHbI MaTepuan [O/KeH
KacaTbCsl MWL 060CHOBAHHOCTW  MpeAbsiBAseMbIX 06BUHEHWA. OcoGbIM
BWLOM  [0Kas3aTeNbCTB,  PAacCMaTPMBAIOWMXCS B MPEABAPUTE/ILHOM
CNyLUaHWW, SBNSKOTCS BOMPOCHI YCTAHOBMEHUs anubu. B cnydae 3asiBneHus
B cyZe 06 annbu, 06GBUHSEMbIN JOMKEH YKa3aTb KOHKPETHOE MECTO, rae OH
HaxOAWACA B MOMEHT COBEpLUEHUs TMPECTYMIeHUs, a Takke (amuaum un
afpeca CBUAeTeNei, Ha NOKa3aHWsi KOTOPbIX OH MpPeAnonaraeT CCbinaTbes.
Cam (hakT anubu B NpefBapUTENbHOM C/YLIAHUM He YCTaHaB/MBAETCS.
MoaBepratoTCs /ML TNpPOBEPKE C MNpOLECCYasbHOW — TOUKM  3peHws
MpeACTaBNeHHbIE 4OKa3aTeNbCTBA. 3aTeM 06BUHWTENb He MeHee yeM 3a 10
[He [0 cyfe6HOro paccMOTPEHWS O/KEH MepefaTb 06BUHSEMOMY CMIMCOK
CBUAeTeNel, Ha KOTOPbIX OH GYAET CCbINaThbCs MPW OMPOBEPXKEHUU annbu
o6BuHsiemMoro.  CrieflyeT OTMETWTb, YTO 3TU NpOLEcCyasbHble MpaBuia
06YC/IOBNEHbI TEM, UTO KaK 3alUWUTHUK, Tak N 06BUHNTENb, HE PAcKpbIBalOT
BCEX WMEKLMXCH Y HUX [oKa3aTenbcTB. OCHOBHbIE [0Ka3aTe/bCTBa
npubeperawT AN1s CTafuM CyfeGHOro PacCMOTPEHWs, KOrga MOXHO Gynet
«CpasvTb HamoBal» MPOTMBHUKA HEOXUZAHHbIMKU aprymeHTamu. Kpowme
3TOro, B CUJ/Ty COCTSI3aTe/IbHOrO XapaKTepa NpoLecca B aMeprkKaHCKOM Mpase
OTCYTCTBYET MpaBWno 06 O03HAKOMIEHUM OBBMHSEMOrO, CO  BCEMMU
mMaTepuanamu fena nepef CYAOM, Kak MPUHATO B  Halel cucTeMe.
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KpUTMKyeMoe MHOTUMMW  MpoLeccyaiucTamu, 310 MpaBWIo  SIBASETCS
«HEN3GEXHBIM 3/10M» PeaNbHOM  COCTA3ATENbHOCTH. Takum 06pasom,
cTafvs MpefBapUTENbHONO CyLUaHUs NMpPeACTaeT Mepej HamMu B KayecTse
reHepaibHOM peneTULMM Nepes «TNMaBHbIM CPKEHWEM» - PAcCCMOTPEHMEM
Jena no cyuiecTBy. Kak 0TMeYaroT COBPEMEHHbIE UCCMEfoBaATENM, (YHKLUM
[aHHOW CTafuu BO MHOTOM YTPATWAW TOT CMbIC/, KOTOPbIA Gbifl 3a/0XeH
npu opMMpoBaHUM 3TOl MpoueccyanbHo Mogenu. MarucTtpaT, fosepsis
rocyfjapCTBEHHOMY OGBWHUTENO, He [OCTaTOMHO TLATENbHO WCCnepyeT

[0Ka3aTe/ibCTBa HEO6XO,D,I/IMOCTVI npegaHna cyay.

4.4. CypebHoe paccMOTpeHue

OCHOBHOIA CTagueii YronoBHOro amMepuKaHCKOro npolecca siBAseTcs
cynebHOe paccMOTpeHMe. JTa CTafus CyLeCTBYeT BO BCEX BMAax
Npou3BOACTB, KPOMe BapuaHTa CO CAENKaMW O BWHOBHOCTW, rfe cyae6Hoe
paccMOTPEHWE He MPOBOAMTCS B MOMHOM oGbeme. [Mpouesypa cyneGHOro
paccMOTPEHWs - HauGosnee feTanbHO pernamMeHTUpyemasi YacTb MpoLecca,
Kak C TOYKM 3peHust (hefepanbHbiX MpaBUf, Tak U SPYrUX HOPMATUBHbIX
akToB. OHa COCTaBNsieT OCHOBY aMepUKAHCKOWM [OKTPUHbI  «LOMKHOI
NpaBoBO/ MpOLEAypbl» U MOABEPraeTcs HambosbleMy COBMOLEHNIO 1
KOHTPO/O, KaK CO CTOPOHbI MPaBOOXPAHWTENbHBIX OPraHoB, TakK U
Haf30pHbIX CyAe6HbIX OpraHoB. AMepuKaHLbl NPUAEPXMBAIOTCS CTPOroro
(hopmanuamMa B 3TOM BOMPOCE W  MYHKTyanbHO COG/MIOAAT HOPMblI O
OO/KHO  mpaBoBoW  npouedype-  Mpoueaypa A/ paccCMOTpeHws
FPaXAAHCKMX U YTONMOBHbIX [/ 0A4WHAKoBa. Bo BCeX cypax OGBUHSEMbI
MMeeT MpaBO Ha CKOpbIiA CyZd. MO3TOMY YrOM0BHO-MPOLECCYasbHOE MPaBo

YCTaHaB/INBAET CrneumnasnbHble CPOKN - 06BMHSAEMbIV [O0/HKEH ObITb npenaH
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cyay He no3gHee 120 pHeli ¢ momeHTa apecTa. [lonmpaBka 1, K
KOHCTUTYLUMM npefocTaBnseT O06OBWHAEMOMY MpaBo Ha My6AnYHBbIiA
npouecc. XoTd 3TOT BOMPOC Perynupyetca Wb OOLWMM MNpaBoMm,
BblpaboTaHbl KOHKPETHble YCMOBUSA, NpU KOTOPbIX CyAe6HbIA mpouecc

MOXET 6bITb 3aKPbITbIM.
4.5. BbI6op >KIOpy NMPUCS>KHBIX UK “"CKambk "' MPOecCUOHaNbHLIX Cyael

MepBoHayanbHbIA  3Tan Ccyfe6HOro paccMOTPeHWs - peLleHue
Bonpoca O TOM, KTO OyAeT paccmaTpuBaTb [aHHOe [efio - >KIopu
NPUCHKHBIX (Masoe XpK) Uan npoeccmoHanbHble cyabn. CornacHo 5
n 14 nonpaBke K KOHCTUTYLMW KaXapblii MMeeT NpaBo Ha pacCMOTpeHue
ero fJena [O/DKHbIM 006pa3oM Mo 3akoHy. Ho npaso Bbibopa Xiopu
NPUCSKHBIX CYLLECTBYET He y Beex'. BesycnoBHO, NpU3HaeTcs NpaBo Ha
BbIOGOP XKIOPU MPUCHKHBIX Y 00BUHAEMBIX B (DENOHUWN UM MUCAUMUHOPE.
OOGBUHsEMbIE >Xe B MaNO3HAUYUTENbHbIX MPECTYNNEHNAX BO MHOIMMX
wratax (Slymsnana, Muccucunu, Hesaga, Hoto-Ixepcu, Hbto-Mekcuko)
He VIMelT MpaBa Ha >KIOpPU MPUCAXHBIX, B CWUY [OPOrOBU3HbI ANS
rocyfapctsa  fIaHHOro WHCTUTYyTa. [10 rpaxgaHcKum JAenam >Kiopu
NPUCAKHbBIX NCMOMb3yeTcs KpaiiHe peako. PeweHne o Bbibope
NPVHMMAETCA Ha CTaguW npedaHvs cydy cyfbeidi-maructpatom. Manoe
Xopy, Kak W 60nbLioe, 6bl10  MOPOXAEHWEM aHr10-CaKCOHCKOIA
CUCTEMbI NpaBa W, Kak MHOTME ee 3M1eMeHTbl, Hallno HOBYIO MOYBY B
CLUA. VcTopuueckn Manioe Xiopu  Npefctasnsno coboii cobpaHue
CBMAeTeNeid, O4eBMALEB M APYTUX AWL, NPOXMBAIOWMX C OOBUHSEMbIM

no6a13ocTu, UM nopy4yanocb pewieHne

! MpaBo 6bITb OCYXAEHBIM 11 NPEaHHBIM Cyly, He MHaue YeM Ha OCHOBE “3aKOHHOIO eLLIeHMS
paBHbIX emy corpaxzaaH”, npuHsTo B CLLIA elile 1y aHrniACKoiA XapTum BonbHocTeld 1215 .
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BOMPOCAa O BUHOBHOCTW /MLA, @ 3aTEM KOPONMEBCKMIA KOPOHEpP MpUBOAWA
peLLeHne XIopK, TO eCTb O0OLLMHbI, FAe XXM 06BMHSAEMbIA, B UCMONHEHME.
Manoe >topu cOCTOAN0 M3 12 YenoBeK, U BEPAUKT XKIOPU [OMKEH 6bin
ObITb BbIHECEH efUHOrNacHO. AMepUKaHCKMe LWTaTbl  MOAMMULMPOBaNU
CTapyto Mofenb. Bo MHOrMX Wwratax UWCNo MNPUCSHKHBIX YMEHbLUUIOCH B
ABa pasa (Pnopuga) u cyabl CTanu [OMNyckaTb He efuHOrnacHoe peLueHue
MPUCSXHLIX B CWY AOPOrOBU3HbI CO34aHNS1  HOBOFO >KIOPW. BepxoBHbIiA
Cyf yCTaHOBWA, YTO MWHUMASIbHOE KOMIMYECTBO MPUCHXHBIX B Cyfax - 6,

HO B 3TOM C/ny4dae OHW AO0/KHbI NPUHATL BEPAUKT €ANHOrNacHo.

4.6. 30paHve >KIopU NPUCAXKHbIX

3agonro oo cype6Horo  pasbupartenbcTBa  BAACTAMU  [JaHHOM
TEPPUTOPMM Ha OCHOBE CMMCKOB M36MpaTeneii COCTaBMSIOTCA CMUCKW L,
MOTyLMX OblTb MPUCSKHBIMWU. ITW  CMUCKWA  [JOMONMHATCA CNUCKamMn 13
HaforoBbIX OPraHoB, CMMCKaMM O LEH3e U CMMCKaMU fiUL, WMEeoLLMX
BOAMTENbCKME MpaBa. YuyacTue B CyAeOHOM pa3bupaTenbCTBE B KayecTBe
NPUCSXKHOTO  ABNSETCA  MpUBUNErMein M 00643aHHOCTbIO  rFpaxaaHMHa
0[HOBpPEMEHHO. Ha 0CHOBE 3TUX CMUCKOB BbIOUPAKOT OMNpPeAeneHHoe Ynco
Ay, 3 HUX UCKNHOYAtOT NnL, 06BMHSAEMBIX B TSKEbIX MPECTYMNIEHUSAX, He
YMEWLWMX YuTaTb W MUcaTb MO-aHTAMIACKW, NUL, BK/IOYEHHbIX B
CMeumnanbHbI  NPotecCHOHabHbIA CNUCOK (COTNacHO KOTOPOMY NHOAM,
uUMelLme onpefeneHHble npogeccun, He MOryT 6biTb cyAe6HbIMM
NPUCSHKHBIMK, TakuMx npodeccnit okono 70). B HekoTOpbIX wWTaTax oT
06513aHHOCTEA  CyfleBHbIX  MPUCSXKHBIX 0CBOBOXAAKTCA  XKEHLLWHBI,
MMetoLiMe ManeHbKMX [eTeil. 3aKoHbl LUTATOB YCTaHaB/MBAlOT  CBOM
Tpe6oBaHusA K KaHauaatypam. OT WCMNONHeHWs 0653aHHOCTEl NPUCSXKHbIX
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MOryT 6bITb OCBOOOXAEHbI NMLA, HE MOTyLiue COBMeLlaTb WX CO CBOMMMU
NpotheccMoHaIbHbIMK 06513aHHOCTAMMW B CUTY HEOOXOAMMOCTMW A/INTE/IbHOrO
npebbiBaHUA B Cyae.

Bce ocTaBluvecs KaHAWAATYPbl MPOBEPAIOTCA Ha 6ECnpUCTPACcTHOCTb
K feny. V13 CMCKOB UCKNOYAOTCA TakXe Te nnua, 418 KOTOPbIX HeceHue
0643aHHOCTM  NPUCSHKHBIX  ByaeT HenomepHbIM  rpy3oM  (MHBaNuUAbI,
npectapesnble). OTO6paHHbIE MIOAM ABNAIOTCA B HY)KHOE BpeMS B CyA, rae
OHW pacnpefensoTca Mexay 3anaMu cyaebHbix 3acegaHwin. O6BUHUTENb U
3alMTHUK TakxKe BefyT OTO0p MNpUCSXKHBIX. OHW BbIABAAKOT CPeau HUX
WL, WMEIWMX OTHOLIeHWe K Jeny WM MpOCTO  MPUCTPACTHO
OTHOCALLMXCA K feny. 3To Hambonee CnoXHoe 4ns cobMofeHNs ycnosume
(hOPMUPOBAHNS XKIOPU MPUCSKHBIX, TaK Kak NPakTUYecKW HEeBO3MOXHO
HaliTW nuu, MONHOCTbIO GecnpucTpacTHbIX K geny.  WHorga oTéop no
Hanbonee CNOXHbIM fenaMm MOXeT AnuTbes Ao 70 aHeldl. O6GBUHSAEMBIN,
Cyfbs W afBOKAT UMEKT MpaBO Ha MOTUBMPOBAHHBIA OTBOJ, MPUCHKHBIX,
umncno MPUCSXKHBIX,  KOTOPbIX MOFYT  OTBECTU JaHHble  nnua,
pernaMeHTUpyeTCA B KaXAOM LUTaTe COOCTBEHHbIM 3aKOHOM. llocne aToro
06BVHWTENIO W 3AWUTHWUKY MPefoCTaBNAeTCa MpPaBO HEMOTMBUPOBAHHbLIX
0TBOLOB. 3[€Cb KOMMYECTBO OTBOLOB 3aBUCUT He TOMbKO OT 3aKOHa LuTaTa,
HO W OT KaTeropuu mnpectynneHus. Tak, npu OOBUHEHUM B TAXKKOW
(henoHun, afBokaT UM O06BWMHWTENb MOryT 0TBeCTM A0 20 NPUCHXKHbIX.
MWHUMaNbHOE KOMMYECTBO MPUCSXKHBIX, KOTOPOe [O/MKHO OCTaTbCA Nocne
BCEX OTBOMOB, [O/KHO paBHATLCA 12. B npouecce 0TBOf4A NPUCAXKHbIX
Cyfbs BefeT MX AOMPOC B NPUCYTCTBUM BCEX WL, YYacTBYIOLWMX B Aerne.
OTa npouegypa HasbiBaeTcsi voir dire. OHa MOXET 3aHATb CTO/IbKO >Ke
BPEMEHW. CKOMIbKO W NpefocTaBfieHne CTOpoHamu fokasatenscts.  [Mo
YCTOSBLUEMYCH MHEHWIO HOPUCTOB-NPAKTUKOB, HEMOTUBUPOBAHHbIE OTBOAbI
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npu BCeil WX AEMOKPaTUYHOCTW, WMEKT noj Co60i COBCEM APYryto
nogonneky.  OHu yCUNMBAKOT ~ BO3MOXHOCTb ~ CTOPOH  CO3faTb
HebecnpucTpacTHoOe XXIOpPKW, 1 COXPaHEHbl aMEPUKAaHCKUM MpaBoOM fULb B
cuny cnefoBaHus Tpap,muMﬂMm. B 1972 r. 8 CLUA Bnepsble 6blan
NPUMEHEHbI COLMONOIMYeCKMe NCCNefoBaHmna Npu oT6ope NPUCHKHbIX. OHK
nokasanu, 4To Npu NpaBuIbLHOM BbIGOpe MPUCSXKHBIX KakK afjBoKaT, Tak W
06BUHUTENb CMOTYT C(HOPMUPOBATL  HEO6XOAMMOE WM  O6LLECTBEHHOE
MHEHWe, a OTCIoAa - W >KIOpPW NPUCAXHBIX. Takas npakTuka fBnseTcs
npoTnBo3akoHHo/i B CLUA, un B HacTosulee Bpemsa cneuuanbHble
rocyflapCTBeHHbIe COLMONOrU  cnegst 3a Tem, u4T0Obl He 6blI0
WCKYCCTBEHHO CO3[aHO OOLLECTBEHHOE MHEHWE C Lefblo (hopMMpoBaHMUA

He6ecnpuUCTPaCcTHOO XIOPW.

4.7. OTKpbITHE 3acefaHus

Mepes Tem, Kak  0OBMHMTENb W 3aWMUTHUK MPEACTaBAT CBOU
[l0Ka3aTenbCTBa, ATTOPHEl  MpefoCTaBnseTcs NpPaBo  BbICTYNMUTb €
BCTYNUTENbHON peyblo. Llenblo ee Npou3HeceHUs ABNSETCA O03HAKOMeHWe
NPUCYTCTBYIOLWMX C KPaTKMM 0630pOM fieNia, BblBOAAMU, YTBEPXKAEHUAMU U
[loKa3aTe/IbCTBaMU, KOTOpble aTTOPHel NpefcTasisfeT B MPOLEcce C Lebio
06BMHUTL  noAa3almTHOro. OO6LIYHO Mocne 3TOr0  CrnedyeT OTBETHas
BCTYNUTENbHAA peyb aABOKaTa, B KOTOPOW O0OBACHAETCA, UTO HamepeHa
[OKa3aTb CTOpPOHa 3aliuTbl N B KakKOM HanpaB/leHWUW npeanonaraeTca
hoKa3blBaHUE. Ho B HEKOTOPbLIX cny4vaax BCTYNUTENbHaa pedb afiBoKaTa

MOXeT OblTb MNpOM3HECeHa TOrAa, Korfa O0OBMHWTENb  MOAHOCTHIO

128 Mauro Cappolletti. The judicial process in comparative perspective Oxford. 1989. P. 152,
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npeacTaBUT CBOE 06BMHEHME. B n06OM cnyyvae AOMKEH YUUTbIBATHCA
rNaBHbIii NPUHLMM YrONOBHON Npoueaypbl - 3aWMTHUK UM NOA3AWMTHBIN
BbICTYMatOT MocfegHUMK. B 3ToM NposiBNseTcs NPUHUMN  TyMaHW3ma
YrofI0BHOrO MpOLEcca, YYUThIBAKOWMIA, YTO MCUXONOTMYECKOE 3HAYeHMe
nocnefHero CcnoBa ropasgo 6Gonee BecomMo, 4Yem MepBOro, KOTOpoe
npefocTaBaseTcs 06BUHUTENIO.

MpeseHTauma gena, To eCTb MpefOCTaBleHUE [OKA3aTeNbCTB U BbI30B
Heob6X0AMMbIX CBUAETENEN, HaUYMHAETCA CO CTOPOHbI MHWLMMPOBABLUEN
npouecc, TO ecTb 06BUHWTENS, U 34eCb Mbl BUAMM 60/blUee CXOACTBO C
NPUHLUMNAMU TPaXkAaHCKOTO WMCKOBOFO CcoCTs3aHus. CBMAETeNb SBNSETCS
K/IHOYeBOIA (urypoit, paroueid gocTyn K haktam, YCTaHOB/MEHHbIM B Aene. B
CYf, MOTYT GbITb BbI3BaHbl N1LLb T CBUAETENMN, KOTOPbIe GblNW OMNpeAeneHbl
Ha CTaguMu npegaHus cyay. B MCKNOUMTENbHBIX CAy4asX CTOPOHbI MOryT
BbI3blBaTb [AOMONHWUTE/bHLIX CBWUAETENEN, HE YKa3aHHbIX B MUCbMEHHbIX
3aaBneHnsx cyay. Onpoc Kaxaoro cCBMAETENs Mpou3BOAMTCS 0BbIYHO MO
TpexcTagngHoq  cxeme.  Bo-nepBblX,  rocygapCcTBeHHbIA  aTTOPHel
[lonpalumBaeT CBOEr0 CBUAETENs C LENbH MOKasaTb CyAy WMAW MPUCSHXKHbIM
HeobXoAMMble Ans CTOPOHbI  06BUHEHWS (hakTbl. Bo-BTOpbIX, afBoOKaT
MOXET YCTPOWTb CBUAETENO OOBUMHEHMA MEPEKPECTHLIA [ONPOC C Lenblo
[QMCKPeanTMpOBaTb Te AaHHble, KOTOpble GblIM MOMYyYeHbl B X0[e fonpoca
cBuaeTens. B-TpeTbyx, Mocne Aonpoca afBoKaTOM aTTOPHel MOXET 3afaTb
CBOEMY CBMW/ETENH0 AOMONHWTE/IbHbIE BOMPOCHI M NepefonpocuTb ero. 10T
Nepefonpoc MOXET /MWWTb A0Ka3aTeNbCTBEHHOIO 3HAYeHUst CBefeHUs,
noJlyYeHHble NPU NepeKpecTHOM JONPOCe CBUAETENS aABOKATOM.

locyfapcTBEHHbIA aTTOPHE AO/MKEH O4YeHb TOYHO CM/IAHWPOBATb
npeseHTaumtio ceoero fgena (Presenilation of the prosecutors case).
[ocyapCTBEHHbIN 06BUHMTENL ONPeAENseT, Kakue hakTbl eMy Heo6Xo4uMMO
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[OKa3aTb, 3aTeM BblGMPAET HEOBXOAWUMbIX CBUAETENel AN [oKa3blBaHMs
3TUX (haKTOB, 3aTeM MPOBOAWUT  MHCTPYKTUPOBaHWe 0TO6pPaHHbIX
CBUAeTeNell 0 TOM, KakuM 06pa3oM OHU  [O/MKHbI MPeACTaBUTb  CBOM
MoKa3aHUs Cyfy W B KakoM MOPSAKe AOMKHbI BbICTYMaTb. VI3BECTHbIN
aMepUKaHCKUA  MpoLecCyanncT, CpaBHMBas amepuKaHCKWiA npouecc ¢
Apamoii, nucan: «...cyfe6HOe pPacCMOTpeHWe [N KIOPU MPUCTHKHBIX
JO/DKHO BbIFNSAETh KakK Apama, [Ae JKIOpU  MPUCSXKHBIX ABAsSeTCS
6narofapHbIM 3puTENEM, CYabs - CTPOTUM KPUTKKOM, a aKTepamu sBAsTCs
cBUAeTenn. AfBOKAT 1 06BUHUTENb B MPOLIECCE - 3TO PEXMCCep U MPOAHCED
CMeKTakns, uToGbl YAOBMETBOPUTL Bawy Ny6AuKy, CyAbs [LOJ/KEH
BHMUMATe/IbHO PaccMaTpUBaTh KaXKAbll 3/1€MEHT Mbecbl, NMOAMeYas BAUsHME
K&K0M HOBOIA CLeHbl Ha 3puTens»'?®. BaHO OTMETWUTb, UTO aTTOpHeli He
CBSi3aH B Cyde NpOBeAeHHbIM B MOAWLMM pacciefoBaHueM. OH MOXeT
BbI3blBaTb CBUAETENEN, He OGHAPYXEHHbIX MNOJMUMEN, a TaKke He
JonpalumMBath Tex CBWAETeneid, KoTopble ObliM MPUBAEYEHbI MOMNULME.
Kpome Toro, 06n1agas 60/blieli  CaMOCTOSITE/IbHOCTBI, aTTOPHEW MOXET He
COrNacuThCs C (hOPMY/SIMPOBKOW OGBUHEHUS, MPEeAsOXeHHOW nonuuueit u,
He OTMpaBAsis [AeNo Ha npefBapuTeNbHOe [AOCNEef0BaHWE, WU3MEHUTb
HanpasfieHWe 06BUHNTENLHOTO fena.

Mpe3seHTauus fena aaBokaToM (MpefocTaBneHMe [0Ka3aTenbCTB
3aWmThl)  CefyeT  cpasy — nocne  MPeAOCTaBNeHUs  [10Ka3aTeNbCTB
rocyfjapcTBeHHOro 06BMHNTENS. MMpaBuna MpefoCTaBieHNs [OKA3aTeNbCTB
aHanorMuHbl MpaBuAaM [A1s  TFOCYAapCTBEHHOrO0 O06BMHEHMs. BaXHbIM
BOMPOCOM, KOTOPbIA CrefyeT pewuTb afBOKaTy - [AOMNycKaTb /in
BbICTYMN/IEHNEe MOA3ALUTHOrO B cyde. [10  amepuKaHCKOMY —3aKOHY
MOA3ALLMTHBINA TaK e, Kak U COy4YacTHWKM, CNejoBaTeNb, IKCNepPT U Apyrue

129 Jerold. S. Slory & Robert L Byman "Direct Exatnination” Masterson practice .P. 134.
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JonpalunBaloTcs B CyAe B KauecTBe CBUAETENSl HA CTOPOHE 3aluThl (MNu
06BMHEHUs). AABOKAT U MOA3ALLMTHBIA CaMy peLlatoT BOMpoc 06 y4yacTuu
MOA3ALLMTHOFO B KauecTBe CBuAeTens. [lof3aluMTHbIA SBSETCA CaMbIM
«KOMMETEHTHbIM» CBUAETENIEM CTOPOHbI 3alL/Thl B CWMY CBOEH HanbonbLUei
61130CTU K MepBOMUCTOYHMKY. Ero mokasaHusi Hanbonee LigHHbl. Tak Kak
MaTepuanbl NMPOBEAEHHOTO MNOAMUMel pacciefioBaHns He GyayT 6asoii ans
CyAe6HOro pacCMOTpeHMs, a /Wb MOBOAOM  A1A 3afepXaHus W
MPUBMIEUEHNs] K  YTONIOBHON  OTBETCTBEHHOCTM, TO nonuueiickuii,
NpoBOAVBLUIMIA pacc/iiefjoBaHue, 4OMPALUMBAETCS B CyAe Kak CBMAETENb Ha

CTOpOHE 06BMHEHNS.

4. 8. [okasaTenbcTsa

oBOps O NpefoCTaB/eHUM CTOPOHAMI 4OKa3aTeNbCTB 1 BOCMPUATUM
UX CyAbeil, HEO6XOAMMO OTMETUTb OCOBEHHOCTM aMepUKaHCKOK Teopuu
[oKa3aTenbcTB. OHa COCTOMUT U3 psfia MPaBuWi, CAYXalUxX Kak s OLEHKM
[0Ka3aTeNbCTB, TaK W Anf ONpefeneHUs UX LOMYCTUMOCTM U CrMoco6oB
[OKa3blBaHUsA. AMEpUKaHCKas Teopus [0KasaTeNlbCTB  0T4YacTW sABAsSeTCS
(hopmanbHoii Teopueil, HO ee TMGKOCTb OGecreuMBaeTCs ee KasyaslbHOl
npupoAoil. ®efepanbHble NpaBUia UM 3aKOHbI 3aKPENASIOT ML CaMble
OCHOBHble MpaBuia [OMYCTUMOCTM  [JOKAas3aTefNbCTB, OLEHKA XXe KX
MPOUCXOAUT Ha OCHOBE BHYTPEHHErO Y6eXaeHNs Cyfei.

He xapakTepHbIM AN KOHTUHEHTa/bHOTO NpaBa SB/SETCH MPaBMIO0
JOMYCTUMOCTM 0  «lyylleM  [0Ka3aTe/bCTBe».  [loKa3aTe/lbCTBEHHas
LEHHOCTb TOTO WM APYroro hakta OLEHUBAeTCs MO CTEMeHW 67M30CTU

[l0Ka3aTeNbCTBa K MEPBOMCTOYHMKY, 1 No3aToMy PefepanbHble npasuna
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NpeanuchLIBalOT  CTOPOHaM npefocTaBnATb  Cyfy CBUAETeNeld, ubk
MoKasaHus NocnyXaT HenoCpeACTBEHHbIM [AO0Ka3aTeNbCTBOM, a ecin WX
OKaXeTCA HeAoCTaTO4HO, TO M BCeX OCTaNbHbIX CBUAeTeneil. Boobuye
CBMAETENbCKME  MOKasaHus  ABAAIOTCA  [1aBHbIM " Haunbonee
NpeAnoYTUTENbHBIM BUMAOM [j0Ka3aTeNnbCTB. B cuny TpeboBaHms o 61m3ocTu
K NepBOMCTOYHMKY, BCE CBUAETENbCKME  MOKa3aHWs Jenat  Ha
HENocpeAcTBEHHO /IMYHbIE M MOKA3aHWA «Ha cnyxy». o obliemy npasuiy
[l0Ka3aTenbCTBa «Ha CIyXy» He MOFYT OblTb MCMONb30BaHbl B MPOLECCe Kak
ponyctumble. VckntoyeHne cOCTaBAsieT  COTPYLHWK MNOMMLMK, KOTOPbIiA
[laeT nokasaHua 06 MHdopmauuu, nepesaHHoON emy ocsegomutenem. Mpu
3TOM CBMAeTeNleM CUMTaeTCa cam MOMULENCKUIA, KOTOpbI/ faeT nokasaHus.
Kpome 3TOro cyLecTBYeT psj WUCK/OYEHUI, AOMYCKaeMblX 06LMM NPaBom
(Hampumep, MoOKa3aHWA YMWPAIOLLEro 4enoBeka MOryT ObiTb nepefaHbl
CBMAETEeNeM, HaXOAMBLUMMCA B MOMEHT CMEPTU PAAOM C YMUPAIOLLNM).
Opyrum npaBunom [OMyCTUMOCTM ABMAsSeTCA TakK HasblBaeMas
[OKTPUHA «UCK/IIOYeHUs NNOL0B OTpasfieHHOro aepesa» (fruit of poisonous
tree). [pefocTaBneHHble CTOPOHaMU [0Ka3aTenbCTBa AO/DKHbI  BbiTb
paccMOTpeHbl C (haKTUYECKO CTOPOHbLI fiena MNPUCSKHLIMU 3acefaTensiMu.
FOpugunyeckyto CTOPOHY [0Kas3aTeNbCTB OLEHWBAaeT MpOdecCHOHabHbIN
Cyfbs MNyTEM WCK/IKOYEHUS HE3aKOHHO MOMYYeHHbIX [0Ka3aTenbCcTB M3
paccMOTpeHus. Bo  Bpema  npegocTaBneHWs  06BUHWTENEM  CBOMX
[l0Ka3aTeNbCTB MX OLEHKON 3aHWMaeTcs He TOMbKO Cyfbs, HO U aaBoKaT. B
CMlyyae HapylUeHMs CTOPOHOW MpaBw/ O JOMYCTUMOCTW NpefCcTaBleHHbIX
[l0Ka3aTeNbCTB MPOTMBOMO/OXKHAA CTOPOHa [O/DKHA 3aABUTb 06 3TOM
Cyfbe, KOTOPbIA W pellaeT AaHHbIli BONPOC CamMOCTOATENbHO, & ecin B gene
YYacTBYHOT MNPUCSXKHbIE, TO OCHOBHOI 3afaveii cyfbM  CTAHOBWTCA
yCTpaHeHve M3 MoMs 3peHus MPUCAXHbLIX Hef0O6POKaYeCTBEHHbIX WU He
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OTHOCALUMXCA K  MpeAMeTy  [oKasbiBaHus — MaTepuanoB.  Cyjbe
NpeAoCTaBNsAeTCs NPaBO He MOTWMBMPOBATb CBOM PELUEHUS 06 MCKIOUEHUN
TeX WM ApYriX f0Ka3aTeNbCTB U3 Aena.

Kpome 3Tux 06LMX MpaBMA CyLLECTBYET MHOXECTBO CTaTyTOB M
npaBun OGLLEro npasa, PErfamMeHTUPYIoWMX —AOMYCTUMOCTb OTAENbHbIX
BW[OB [j0Ka3aTebCTB. TaK, HanpumMep, ecTb 0COGble NpaBuia OTHOCUTENLHO
mpaBa Ha TMpPUBMIETUID NpOTMB  CaMOOGBMHEHWs (mompaBka 5 K
KOHCTUTYLMM) 11 BO3MOXHOCTW ee NKBUZALMK B 0COGbIX cyyasx. Oco6oii
perfameHTalmMn NoABEPTHYThI BELLECTBEHHbIE 40KA3aTeNbCTBa, MOMYYeHHbIE
MpU HapyLleHWM NpaBui 06bICKa, U T.4. XapakTepHO, YTO He CyLIecTByeT
KOHKPETHbIX 06LMX MpaBUi s  coBMpaHus, (UKCALWM W OLEHKM
[OKa3aTenbCTB. «Pa3aBoeHWe cyfe6HOr0 fena» Ha [Aeno  3aluTbl U
0GBMHEHUS WMEET CYLIECTBEHHblE HEAOCTaTKW, Cpean KOTOpbIX, Npexne
BCEro, He 3acNyluMBaHWe CBUAETENel, YbM MOKas3aHWs He BbITOAHbI HU
OfiHOW W3 CTOPOH, a TaKXe CYLLEeCTBEHHas «KOPPEKTMPOBKa» MOKa3aHMii

CBOWX CBUAETENel C Lenbio 6oee 3PeKTUBHOTO BbICTYMNEHUS B CY/e.

4.9. 3aKnounTeNbHOE CNOBO

3aknounTenbHOe CNOBO  ABASIETCA  TakuM  3Tarnom cyfebHoro
pa3bupaTenbcTBa, Ha KOTOPOM CTOPOHbI (O6BUHWTENb BbLICTYMAET MePBbIM)
[aloT KpaTKoe pestoMe CO6paHHbIM 1 0653aTeNlbHO UCCNeA0BaHHbLIM B Cyae
[loKas3aTeNnbcTBaM U KOTOpble MOryT ObITb  OCO6EHHO  3(h(heKTUBHbLIMU

npy pa3bupaTenbCTBe [eN1a B XKIOPU NPUCSHKHBIX.
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4.10. VIHCTPYKTVPOBAHNE >KIOPU MPUCAIKHbIX

3Ta cTagua CyLlecTByeT Npy pacCMOTPEHUN Aena >KIopU NPUCSHKHbIX.
Mo naparpady 1679 degepanbHbIX NpPaBUA Yrolo0BHOMO CyA0NpPOM3BOACTBA
MHCTPYKLUMA KIOPW eCTb MUCbMEHHOE OO6BLACHEHUE XIOpWU MPUMEHSEMOro
3aKOHa  NpOoMecCMOHanbHbIM cyfbeid. WHCTPYKLMKM, 06bIYHO, 6biBAlOT
MHOTQYUCNIEHHBIMUW, [AeTallbHbIMU; U MPUCSHKHBLIM  NO3BONAKOTCA B3ATb
KOMWK MHCTPYKUWIA B KOMHATy [ COBeLlaHWil. Kpome npuMeHsemMoro
3aKOHa, WHCTPYKUMS  COAEPXWUT  OOBACHEHME OCHOBHbIX MpaB W
06s13aHHOCTel Xtopu. Llenblo MHCTPYKTUPOBaHWS SIBNSETCS 0CO3HaHWe
CBOEW ponu 1 MecTa KaXAbIM U3 NPUCAXHbIX. Ha npakTuke cyabu peako
COCTaBNAT WHCTPYKUUM COBCTBEHHOPYYHO. 3TO [JenatoT 38 HUX
06BUHMTENb 1 aaBoKaT. Cyfibsi BbIGUPAET Hanbonee NPUEMSIEMbIA BapuaHT,
KOPPEKTMPYET €ro 1 nepefaeT NPUCSXKHLIM. Ha 3TOM 3Tane MpUCSXHble
BbIGUpAIOT CcTapeiwuHy. B HeKoTOpbIX LuTaTax CTapellunHy BbiGUpaeT
cyabsi. C 3TOr0 MOMEHTa M A0 BbIHECEHWS BEpPAUKTa MPUCSHXKHbIE LOMKHbI
Haxo4MTbCA B MaKCMMasbHON n3onaumn. MNpucsXHble MOTyT B3STb C CO6OIA
B KOMHaTy ANS COBELaHWs NULb CBOM MUCbMEHHbIE 3aMeTKW M0 NOBOAY
npefCcTaBNeHHbIX A0KA3aTeNbCTB U KOMWKO MHCTPYKUMIA. Mocne coBellaHus
M TON0COBaHWUSA CTapeiiluMHa OObABMSET PELUEHME CyAa MPUCSHKHBIX MO
Bonpocy (hakTa - BWMHOBEH WM HET MNOA3ALWMTHBIA M ecnn Aa, To
3aC/y)KMBaeT MM OH CHUCXOXAeHMS. Mepa HakasaHusi Cydbeli MOXET ObITb
BblHECEHA  Yepe3 HECKOMbKO [Heli unnM  Hegenb. Cygps 37O Bpems
MCMONb3YeT AN8 U3YUYEHUS IMYHOCTU NOA3ALMUTHOrO.

BepanKT NpUCSKHBIX A0/MKEH ObiTb  NPUHAT  efUHOrNacHo (B
HEKOTOPbIX LTaTax) WM GONbLIMHCTBOM FOM0COB. BepauKT coCTaBnstoT B
NUCbMEHHON (hopMe W ero NoAnucbiBaeT CTaplUMHa NPUCSHKHBIX, KOTOPbINA
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136MpaeTcs MNPUCSXKHBIMU M3 4YMCfla  YNEHOB XKIOPW B KauyeCcTBe CBOEro
npescTaBUTeNs U PYKOBOAMTENS. BepavKT He [OMKEH CoAepXaTb Kakue-
nM6o  060CHOBaHMA CBOEro BbiBOAA. [1pUCSAXHbIE 3acedaTenu, ABAAACH
«CyfbsMU (haKTOB», B [eMCTBUTENbHOCTM He MOTYT YKIOHATLCA OT NPaBOBOiA
W  MOpasbHOM  OUEHKM  AeicTBUA  06BMHAemoro. [oatomy BCE
npotecCMoHanbHble CyAbW  MOHMMAKT, YTO  AeACTBUTENbHbLIA BEPAWKT
MPUCHXHBIX ByAeT 3aBUCETb He TOMbKO OT PaKTUYECKOW CTOPOHbI Aena, HO
OT U MOp&/IbHbIX Ka4ecTB, 06LLECTBEHHOrO MHEHUS, COLMAaNbHOrO cTaTyca u
aKTMBHOCTW MO3UUMIA Npu  06CyXXaeHUW BepauvkTa. [locne BblHECEHUS
BEPAVKTA, HO [0 BbIHECEHWS MNPUrOBOpa Y MOACYAMMOr0 eCTb BO3MOXHOCTb
X04aTaiicTBOBaTb O «HOBOM MPOLLECCE», €CIM OH MOXET 06OCHOBaTb 3TO
TEM, 4TO B XOfe Cy[eBHOro paccMOTpeHMs ObliM [ONYLUEHbl Kakue-nn6o
OLMGKM. XofaTaliCTBO O HOBOM MPOLLECCE He ABNAETCA anennsumen, Tak Kak

peLLeHne Cyfa nepBoii MHCTaHLMM He Gbl0 BbIHECEHO.

4. 11. BblHeceHue 1 06bsiBNeHWe npurosopa (Sentencing & Announcement)

Mpy  BbIHECEHUW BEPAUKTA XKIOPU MNPUCHKHBLIX CTAAUA BbIHECEHWS
npurosopa pasbuBaeTCs Ha BbIHECEHWE BEPAMKTA W BbIHECEHWE peLLeHUs
NPO(ECCHOHANIBHOTO CYAbM O Mepe HakaszaHus. [pOMEeXyTOK BpeMeHu
MEeX[y BbIHECEHWEM BepauKTa W npurosopa 06bI4HO cocTasnseT 20-30
[Hel, HO B 0COObLIX Cly4asx CPOK MOXET ObiTb NpogfieH o 90 aHeid. B
3TOT Nepuof BpemMeHu O06BMHAEMbIA  MOXET XopaTaiicTBoBaTb 06
03HaKOM/IEHUW CO BCeMW MaTepuasamu fena. 370 HeoOXOAMMO ANnd
peanu3aummn BO3MOXHOCTM 00XanoBaHus npurosopa. Cyabs, Kak yxe 6bino
CKa3aHo, B 3TO BpeMs W3Yy4aeT SIMYHOCTb OOBMHAEMOrO, UTOObl BbIHECTU
WHAMBUAYaNN3NPOBAHHYIO Mepy HakasaHus. HasHayeHve HakasaHus
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Cyfdbeli MPOMCXOAMT Ha OCHOBE J/IMYHOIO fJena OOBMHSEMOro, KOTOpoe
npejocTaBnseTca cyfbe Nonvumei. 3T AaHHble HUTLE He UTYypUpyroT BO
Bpemsi pa3bupaTenbcTBa, TO eCTb He W3y4eHbl CTOpoHamu. Ha cosecTu
NOMNLMIA NEXUT NPUCTPACTHOCTb MM HECNPUCTPACcTHOCTL MaTepuanos 06
06BMHAAEMOM. Bompoc 06 yCTaHOBMEHWM NMYHbIX KayeCTB 0OBMHSEMOro
MMEHHO B CyAe6HOM pa3bupaTenbCTBe Y)Ke He pa3 NogHMMancs B Cyae6HO
npakTuke.

Mpn paccMoTpeHnn Aena NPOMeccUoHalbHbIM Cyabeli BbIHECEHWE
npuroBopa Kak OTAeNbHbIi 3Tan pasbupaTenscTBa He  BblAenseTcs.
MpakTnyeckn 3TOT 3JTan CAMBAeTCs CO  CledylolwuM - 06bABReHWE
npurosopa. OCO6GEHHOCTb [aHHbIX 3TarnoB COCTOMT B TOM, 4TO MO
yronosHomy npasy CLLUA, cyabe npegoctaBnseTcs 60nbLUON BbIGOP B BUAE
HaKa3aHWuii, TakK KaK Mo4YTW BCE CaHKLMW ABNAKTCHA anbTepHaTUBHLIMU UK
MMEKT MUHUMabHO-MaKCUManbHbIA CPOK HakasaHus. Kpome Toro, B CLUA
NPUHSATA CUCTEMA TaK HasblBAEMbIX «HEONpPefeNneHHbIX» MNPUroBopoB, Mo
KOTOpPbIM Cyfibsi Ha3Ha4yaeT /Wb MaKCUMaNbHO-MUHUMA/bHbIE PaMKK
npuroeopa, a (hakTMYeCKW OTObITbIA CPOK HakKasaHWs yCTaHaBAMBAeTCA B
MecTax NWLWEeHUs cBO6OAblI M 3aBWCUT OT MOBEAEHUS MPUTrOBOPEHHOrO B

TIOpbMe.
5. OTgenbHble BUAbI NPOU3BOACTB B YrosnoBHOM npouecce CLUA
5.1. Knaccudmkaumsi yronoBHbIX MPOM3BOACTB
B amepuKaHCKOM MpoLecce CyLeCcTBYeT OrnpefefieHHOe KOJIMYEeCcTBO
CyAe6HbIX (3aMeTUM, UTO TOMbKO CyAe6HbIX) Npoueayp, KOTOpble HaCTOMbKO

OT/IMYAKOTCA MO CBOEMY COAEPXKaHWIO OT OGLLEi NPoLeaypbl, YTO MX MOXHO
111



Ha3BaTb pas3/IMYHbIMW BMAAMU  MNPOWU3BOACTB YronoBHOro npotecca. Mpu
3TOM HYXXHO OTMETWTb MOMHOE OTCYTCTBME TeopeTuyeckoi  6asbl Anis
pasfeneHns BWAOB MPOM3BOACTB OT MNpOUELyp W OTCYTCTBME MpPaBOBOMA
pernameHTauMy faHHoOro Bonpoca. Hawbonee YHUGULMPOBaHHbLIA aKT
YrofloBHOro CyfonpoussoacTsa - ®PefepabHble Mpasuna YrofoBHOro
CY[OMpOM3BOACTBA OTMEYalT /Wb Hanuume OTAENMbHBLIX  MpoLeayp,
KOTOpble Ha3blBalOT NMPOW3BOACTBAMU; MPW 3TOM He COB/OAAETCA HMKAKOM
CUCTEMbI W He 06YCNOBMMBAKOTCA €AWHble KPUTEPUW BbIAENEHUA TaKuX
npoueayp. Sta beccucTeMHOCTb yronosHoro npotecca CLLUA HeofHOKpaTHO
nofsepranacb KpUTUKE CO CTOPOHbl YYEHbIX-IOPUCTOB, HO He Haluia
LOMKHOW MOAAEPXKKN Y HOPUCTOB-MPaKTMKOB B CWIY WX KOHCepBaTW3ma
(umetoTcs B BMAY uneHbl BepxosHoro Cypa) M He pas3paboTaHHOCTU
TeopeTuyeckoii 6asbl. Ecnn pasfennTb BCe AOMNONHUTENbHbIE MPOM3BOACTBA
Ha MpPoOW3BOACTBA B CyAe NepBO/ WHCTaHUMM W NPOM3BOACTBA MO
06>kanoBaHN0 MPUroBOPOB, TO MO/yYaeTcd Chegylolwias KapTuHa -
OCHOBHbIM KpPUTEPWUEM BbIfieNeHUs NPOU3BOACTB PACCMOTPEHMA [ena CyfoM
MepBOA WMHCTaHUMKM  SBNSETCA  CTeMeHb YrOMOBHOW OMmacHocTv Aen,
paccmaTprBaeMbIX CyfoM. Bce fena ouumnanbHO NOAPa3fensoTcs Ha fena
He3HauuTenbHble (Minor), gena cpegHein TsxecTn (misdeminor) n TsXxkue
npectynneHus (felony). Mpuyem TSHXXKMe NPECTyNieHWs NoApasfensoTcs
Ha rnobasbHble W TAXKWE MPecTynieHnss B Y3KOM CMbICNie CfioBa, B
3aBMCUMOCTM  OT  3TOM0  CYLLECTBYIOT pasnuyHble  npoueaypsbl
npeabaBneHNs 06BUHEHNSA, HO Takue pasnnymsa He HOCAT NPUHLMMWNANbHOIO
XapakTepa M MO3TOMY He CHyXaT OCHOBON [A1S BblAeNeHWst OTAeNbHOro
NPOU3BOACTBA.  HABHO  MPOCNEXMBAETCA  TEHAEHUMS K YMNPOLLEHUIO
MPOU3BOLCTB NPY YMEHbLUEHWUW CTEMEHWN OMACHOCTW MPEeCTYneHns. B atom
CNny4yae 3a OCHOBY OepeTcsl Tak HasblBaemoe 06blYHOe MPOM3BOACTBO, rae
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CYLLECTBYIOT BCe CTagun Cyfie6HOro pasbupaTtenbCTBa - TaKOBbIM ABASETCA
MpoM3BOACTBO MO AefaM O MPOCTOV (DEeNOHMM, OHO MOCNef0BaTeNbHO
MPOXOAMT BCe CTaAWM YrofoBHOrO MpoLecca - OT apecta WM 3agepXaHus
MOA3aliMTHOrO 0  BbIHECEHMA pelleHus CyAbeill. Bce ocTasbHble BMAbI
MPOV3BOACTB ABNAIOTCA NMGO0 €ro ynpoLleHnsmmn (B 60/bLUNHCTBE Cy4YaeB -
CyMMapHOe MpOW3BOACTBO M MNPOM3BOACTBO CO CAENKaMW O MPU3HAHUW),
Nnbo ero YCNOXHEHWSAMU - MPOWM3BOACTBO B Cyfe MPUCHXHbIX. Buabl
npou3BoACTB (MW, BepHee, MpoLeAyp) BHYTPW anennsauyuoHHOro npouecca
ewe 6onee pasHOO6GpPasHbl W elle MeHee MOAAAOTCA KaaccuuKaLmu.
EANHCTBEHHbIM YHUPULMPOBAHHbLIM OCHOBaHWEM ans TaKow
Knaccudmkaumm CyXXut 06bekT 06>kanoBaHnsa. B oTamume oT poccumiickoro
mpoliecca, rAe CyLieCTBYeT BCEro HeCKONbKO 06BLEKTOB 06XanoBaHWS (3TO
NpuroBop CyAa, He BCTYMWBLUMIA B 3aKOHHYK CUAY, U MPUroBOp CYAa,
BCTYNMBLUWIA B 3aKOHHYIO CU/Ty B OCHOBHOI CBOE/ Macce) B aMepuKaHCKOM
mpouecce  CylecTByeT, MO KpaliHell Mepe, NATb CamMOCTOATENbHbIX
06BbEKTOB  06XKanoBaHWs, KOTOpble AETEPMUHUPYIOT MOABMEHNE MATM
pas/MyHbIX MpoLesyp 06XanoBaHMA, a HECMCTEMHOCTb anefsALMOHHOro
npouecca NPosBASETCA B TOM, YTO 3TU MPOLefypbl HE B3aMMOMCK/IYaoT
APYyr Apyra 1 Mo3ToMy MOryT MPUMEHATbCA  NOCMefOBaTe/bHO, 4TO
3HQUMTENBHO  YCMOXKHAET — Mpouefypy o0bXanoBaHWs W fienaeT  ee
HeonpaBfaHHO [Jonroil. 3To O06bACHAETCH Tem, UTO  BO3HWKHOBEHME
pasnnyHbIX MNpOUeAyp MO  HEKOTOpbiM  06bekTam 06>KanoBaHus
MPOMCXOANI0 He OAHOBPEMEHHO U BO MHOFOM CBS3aHO C (DOPMMPOBaHWEM
06bl4HOro npasa. Mo 60MbLLIOMY CHYETY HW OAHY M3 3TWUX MPOLEAyp Henb3s
Ha3BaTb CaMOCTOATENbHbIM MPOW3BOACTBOM B CUAY HE MPUHLMMNAILHOCTY

pasnuunii, WX TEXHUKO-NPOLEAYPHbIM XapakTepom. Bce OHW  /ulb
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pPasHOBMAHOCTM OAHOrO 60/LLIOFO BMAA MPOU3BOACTBA - anensLMOHHOr0

npouecca.

5.2. CymmapHoe npou3BOACTBO

CyMmapHoe CyJonpousBOACTBO CYLLECTBYeT [f1A pa3buparenbcTsa,
rnaBHbIM 06pa3oM, Mano3HauuTesbHbIX NpaBoHapyLieHuidi (minor offense),
3a KOTOpble Mo 00LemMy npaBuiy MOryT OMNpefenuTb HakasaHue B BuUpje
NneHns cBobofbl Ha CPOK He 6onee 6 MecsALeB B MECTHOW TiopbMme, a
TaKXe Mo AenaMm 0 MeHee ONacHbIX NPECTYNNeHUsaX, ecim 0OBUHSAEMbIE MO
3TUM [enam 0TKa3anucb OT Cyfa MPUCSXKHBIX. [pakTUYecKu NpecTynneHus,
npecnefyemble B CyMMapHOM NOpAfKe, COCTaBNAOT  MOAaBnsoLLee
60NbWMHCTBO. B COOTBETCTBMM C 3aKOHOM, @ BO MHOIMX Cry4asx Mo
obuiemy npasy, Jena CyMMapHOro npou3BOACTBA B LUTaTax
paccMaTpuBatoTCa eJMHOIMYHO CYAbSMM CAMOro HU3LLEro 3BeHa (MUPOBbIE,
nonuueiickve, MyHuuMnanbHble cygpl). Ha degepaibHOM — ypoBHe
CYLLeCTBYeT ropas3fi0 MeHblle fJen, MoAnajatolmx Mof  PUCANKLMIO
CyMMapHOro npou3sofcTea. MoaTtomy Ha (efepanbHOM YpPOBHE He CO3[aHO
CreumanbHbIX MarucTpaTCKMX CyfoB, @ WX HEMHOTOYMCNEHHblE (DYHKLMK
BbIMONHAOT MarncTpatsl - CneLuanbHble cyaebHble YNHOBHUKM, COCTOALLME
npu hefepanbHbIX OKPYXXHbIX cyfax. [omKHOCTb (hefepanbHOro MMpoBOro
cyabh (MarucTpata) 6bina BBegeHa KoHrpeccom B 1968 r. B oTavume ot
OPYTUX Cyfeii OKPY>XHOTFO Cyfa MUPOBble CyfbM Ha3HayatoTCs CyfoM Ha
CPOK [0 BOCbMW f1eT, MupOBbIE CyfbW OKPYXHbIX (hefepansHbiX CyAoB
BbIHOCAT peLleHNs OT WMeHW (efiepaibHOro OKPYXHOro Ccyfa, XoTa Mt
BbIMOMHAT PYHKLUM HDKECTOALMX CyAoB. OHM MOryT pacCMOTpPETb [eno
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Mo CyLlecTBy B NOPAJKe CyMMapHOro MpoM3BOACTBA TO/bKO MOCNe TOro,
KaK CTOPOHbl MpoLecca COrnacuanch Ha aTo.

3T0 Hambonee  yYMPOLWEHHbIA BWA  MPOW3BOACTBA, OH He 3HaeT
CTaAnu NepBOHaYanbHOW SBKWU W NpPeaBapuTenbHOr0 PacCMOTpPeHUs fena B
cyge. [eno, kak npaBuno, HauMHaeTcs C O6paLleHWs 3aMHTEepPecoBaHHO
CTOPOHbI - MOAWLUEACKOro wWAM noTepneswero. Takoe obpallieHue
Ha3blBaeTCA «MH(OpMaLmeit» nam xanoboid. (34ech ecTb CXOACTBO C Aenamu
4acTHOro 06BMHEHMSA MO MPOLECCyabHbIM 0COGEHHOCTAIM MO POCCUIACKOMY
yronoBHoMy npoueccy. Kak u fena, paccmaTpvBaemble B CyMMapHOM
NpPoOM3BOACTBE, [eNna 4acTHOro 06BMHEHMS He UMelT JocyaebHoro
NPOV3BOACTBA, a CTaAUM BO30OYXAEHWA YroNOBHOO fefla U NpefaHns cyay
COBMeLLeHbl. Bcs nHgopmayms, nonyyaemas CyfjoM, COAEPXNTCA B xanobe
W MaTepuanax fAo3HaHus.) Eciv o cyda nNpoOBOAMACA apecTt, Auuo,
npuHecwee >xanoby, [JO/MKHO  OyaeT  npuHecTu  npucary.  TMo
Masno3HauyMTelbHbIM NpecTynneHmaM (minor offences) apect npousBoamTCS
pefko. Kak npaBuio, CyfA Ha OCHOBaHWWU WMH(oOpMaLWuK, NpebsBaseMoi
NOMNLUENCKUM MNN  06BMHWUTENEM, BbIAaeT MOBECTKY O Heo6X0AMMOCTM
ABUTbCA B cya. [lo cBoMM npoleccyabHbIM nocneacTBMAM  OHa
npuvpaBHWBaeTCA K OpAepy Ha apecT W 3HaMeHyeT cob0i otwuumansHoe
B0O30OY)AeHve yronoBHoro fena. (Tak Kak BO36YX[eHuWe fefna CBA3aHO C
OpAepoM Ha apecT WM MOBECTKOM O BbI30BE B Cyf, TO BO36YXAeHue
YrofioBHOrO Aena Bcerja MNpPoUCXOAUT B OTHOLIEHWM  Kakoro-im6o
KOHKpeTHOro nuua. Kak un nwobas cygebHaa cTagus, BO30YXAeHWe
YrofioBHOrO flefla WMeeT, Mo KpaliHell Mepe, ABe CTOPOHbL.) Cyaps,
npoBepuB 060CHOBAHHOCTbL XKanobbl, BblAaeT MOBECTKY, a WHOrja w3gaet
npvkas 06 apecTe (34eCb YK€ MPOCMEXMBAIOTCA OT/NYUA OT POCCUIACKOID
BapuaHTa) WM CaHKLMOHMPYET ero 0cBObOXJeHWe nog 3anor. HasHayeHue
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JaTbl cyfe6HOro pasbupaTenbcTBa AO/KHO NMPOUCXOAUTL «TakUM 06pasoM,

uTO6LI 06BMHAEMBIN YCren MOArOTOBMTLCA K 3awnTe»™,

Mpn 3tom, Kak
yXe  W3BECTHO, OOBMHAEMbIi He WMeeT WH(opMauum O TOM, Kakoe
06BMHEHME, W KaKue [0KasaTenbCTBa WMEIOTCA B pyKax O06BUMHWTENS.
MpoueccyanbHblii 3aKOH 0083br0aeT ero ykasaTb J/MLb UCTOYHWUKKM CBOMX
AoKasaTenbCTe B 10-4HEBHbIA CPOK 40 pacCMOTPeHus Aena B cyge. Moatomy
MOCTPOMTb  KAYeCTBEHHYIO  3alyUTy B TakOM  MO/OXEHUN  BecbMa
3aTPyAHUTENbHO. ECAW ABMBLUMIACA WM [OCTaBMeHHbI cpasy npu3HaeT
CBOK BWHY, TO no npasuny plea bargaining cygba cpasy Xe HasHayaeT
Mepy HakasaHus, He npoBoas cypae6Horo pasbupaTensctBa. 3JTO
MOMOXEHVE BbI3bIBAET PAL KPUTUYECKUX 3aMeyaHuii B cuiy Toro, 4Tto 6e3s
cyfnebHoro pasbupartenscTBa MNOA3AWMTHBIA MO CyTW CBOel JMLWAeTCs
CyaebHbIX rapaHTMii  Mpu pelleHMn Bompoca O ero BuHoBHOCTM™. C
APYroii CTOPOHbI, Kak BEpHO OTMeyaloT MpakTWKW, [aHHOe MpaBuIo
MO3BONSAET He 3arpyXarb Cyfibl HEHY)XXHOI BOMOKWUTOW NO fenam, rae CyTb
HacTO/IbKO NPOCTa, YTO He TpebyeT CNOXHON 1 AOPOrocToALLEe NpoLeaypbl
cyfiebHOro paccmoTpeHus. Tlpu HenpusHaHUW BWHbI Cyfbeld NPOBOAMTCA
cyfebHoe pa3bmpatensCTBO B TOM XKE NOPAAKE, YTO U MO (DelOHWK, TO eCcTb
YNPOLLEHHOCTb AaHHOTO NPOM3BOACTBA 3aK/NO4AETCA TONbKO B TOM. YTO BCe
npeplecTeytolme cygebHomy pasbuparenbCTBy CTagunm  OTCYTCTBYIOT.
CyllecTByloWye  yLemMIeHns  NpoLeccyabHbiX — NpaB  0BBUHAEMOro
06bsACHAIOTCS He60/bLLIOM 06LLEeCTBEHHOI 0MacHOCTbIO aen,
paccmaTprBaeMbIX B MOPALKE CyMMapHOro nNpou3BOACTBA. MakcuMManbHbIi

CpOK, KOTOprVI MOXET ObITb Ha3HaueH npn paccMOTpPeHUN fena B nopsake

13 Mpaguna cye6Horo paséupaTenscTsa deaepanbHLIMI MarucTPaTaMm eN 0 Mano3HaUMTENbHBIX
npectynneHumsx (1971 r.), npasuno 5(D).

31 Nutter R. H. The Quality of Justice in Misdeminor Arraignment Court//The Journal of Criminal Law,
Criminology and Police Science. 1962. Vol. 153N 2.
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CYMMapHOr0 NPOW3BOACTBA, COCTAaBASET Fof AWLIEHMs CBOGOAL. Tem He
MeHee, MHOTVIE YUeHHbIe YKA3bIBAIOT Ha TO, YTO HapyLUEHUs B CyMMapHOM
NpoN3BOACTBE WMEIT  CYLLECTBEHHOE  3HaueHMe B cuny
PaCcMpOCTPaHEHHOCTU CaMOro SBMEHMS  CYMMapHOro Npow3BoAcTBa. B
CYMMapHOM NpOM3BOACTBE paccMaTpuBaeTcs npakTuyeckn 90 % Bcex
YTONOBHBIX Aen. Tpy 3TOM BHYTPU COBOKYMHOCTM €N, PACCMOTPEHHbIX B
CYMMapHOM MpOW3BOACTBE, [Aena, MO KOTOPbIM Cpasy >e BbIHOCUTCH
NPUroBOP B CWUAY NPWU3HAHMS OGBMHSEMBbIM  CBOEH BWHBI, COCTaBAAOT
90%"?, Takum o6pasom, HabnIOfaeTcq TeHAEHLMS MPUMeHeHNs
YNPOLLYEHHOTO  (CNefoBaTeNbHO, MeHee rapaHTUPOBAHHOTO)  MOpsAKA

paccMoTpeHmnst 60MbLIMHCTBA Yro0BHbIX Aen B CLUA.

5.3. Mpon3BOACTBO CO CheNKamMu O NPU3HaHUK

VickoBasi CylLHOCTb YFOM0BHOMO MpoLecca 06yCnoBuUNa MOsBNEHMe
TAaKOr0 MHCTUTYTa, KaK CAenKka O MPWU3HaHWUM BUHBI. Takue CAenku
NPUMEHAKOTCA Ha NpaKTUKe yxe 6onee 150 feT, npu 3ToM O6HapyXKeHa
TEHAEHUMA K MOCTOAHHOMY YBENMYEHWIO YMCna [N, PacCMOTPEHHbIX C
yyacTeM faHHoro uHcTutyTa'®. Cama cgenka o MpW3HaHUM  BUMHBI
nosyunna 3akoHoAaTeNbHOe 3akpenneHve B npasune 11 (M. )
®defepanbHbIX MPaBUi YronoBHOMO Cy/ONPON3BOACTBA. LLlecTb MyHKTOB
3TOr0 MpaBuna [AeTanbHO pPernamMeHTUpYloT NOPAAOK  3aKIueHUs W

MOCNeLCTBUS CAENKU O NPUSHAHUM.

2 Mylenko K.®. YronoBHbIii MPOLIECC OCHOBHbIX KaMMTAMCTUYECKX rocyAapcTs. M., 1969. C 172
2 || ItaT Heto- Viopk

1839 1 - 22 %; ! 920 r. - 88%,

1869 r.-70%; 1960 r. - 90%.

CraTucTUYecKVe JaHHble 13 paboT Raymond Moley. Politics and Criminal prosecution Minton Balch.
1922. P. 164, 1 T'yueHKo K.®. YT0/0BHbI NPOLIECC OCHOBHBIX KamMTaIMCTUYECKWX CTpaH. M., 1969.
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B yronosHom npouecce CLUA WMHCTATYT CAENOK O MpU3HaHUK
MopoAuN cneunpuyeckyto hopmy LBUKEHWS Aena, KOTOpYH aMepuKaHCKue
3aKOHbl HeonpaBfaHHO Ha3blBalOT OTAENbHbIM MNPOU3BOACTBOM. Crefys
NOTWKE 3aKOHa, W Mbl OTHECEM [aHHyl dopmy K OTAenbHoMy
NpPoM3BOACTBY. ITO  YMpoLleHHas (opma, MO CPaBHEHUID C O6bIYHbIM
paccmoTpeHvem, obnervawlowas cygebHoe pa3bmpaTenscTBO Ha  CTafuu
cyfebHoro paccMoTpeHus.

MpaBoBas MpMpoja CAENOK O MNPU3HAHUW  TakoBa - YrO/OBHbIN
npouecc Kak Tskba, Cnop Mexpgy CTOpoHamu OYeHb 6/M30K, MO CyTH, K
rpaX4aHCKO-NpaBoOBOMY MpOLECCY MO aMepUKaHCKOW LOKTpuHe. CTOPOHbI
Mo rPaXAaHCKOMYy MPOLECCY WMMET 3KCK/H3MBHOE MpPaBo 3akK/yaTb BO
BpeMs npouecca MUPOBOE COrfalleHne, KOTOpoe ecTb [06poBO/bHOE
paspelleHne KOH(MMKTA CTOPOHAMW MaTepuasibHOro  MpaBOOTHOLLEHMA.
AMeprKaHCKWA npouecc, yuuTblias 6aM30CTb MpaBoBOW CyTM  ABYX
MpoLeccoB, [OMYCKaeT TakKoe «MUPOBOE COr/alleHne» W B YrofIOBHOM
npouecce. Kpome 3TOr0 HY)XXHO y4yeCTb, YTO B aHIIOCAKCOHCKOIW CUCTeMe
[eKnapupyeTcs UCKYUTENbHAA Pob  NPU3HAHWUSA NOA3ALMTHLIM BUHbLI B
CUCTEME WCTOYHMKOB [0Ka3aTeNbCTB (KakK «ayyllee [0Ka3aTenbCTBO» -
Hanbonee 6/11M3K0e K NEpBOMCTOYHMKY). Bce 3aTo MNpuMBOAUT K TOMY, 4TO
COENKW O MPU3HAHUM  CUMTAKOTCA JIYULIMM BapuaHTOM  paspelueHus
cyfebHoro pasbupartensCTsa, rae cobnoAeHbl MHTEPECbl BCEX CTOPOH - ANS
06BMHSAEMOr0 CMArYeHO HakasaHwe, Ans aTToOpHes - 4O0KAa3aHO W PacKpbITO
MpecTynfieHune, a ansa  cyfa - C3KOHOMNEHO Bpems W feHbrn. Kak ctopoHa
06BMHEHNS, TaK W 3alWTbl BCerja COrnallatTCsl, UTO CTeneHb TAXKECTU
MPEeCTYNNIeHNs, Cepbe3HOCTb YroNOBHOIO MPOLIAOro O6BUHAEMOrO U cuna

[0Ka3aTe/bCTB 06BUHEHUA ABNAETCA OCHOBHbIM (baKTOpOM.



MCMONb3YIOLMMCA N1 PELUeHMs BOMpoca O BO3MOXHOCTU U YCNOBUAX
CAENKN 0 NPU3HAHUN.

CLoenkn 0 NpU3HaHWM  3aK/IIOYalOTC  MexXAy  afBoKaToM W
aTTOpHEeeM, CAENKM MOryT ObiTb 3aK/MIOYeHbl Ha CTaguu  MepBOi SBKY,
npesBapuTeNbHONO CyLlaHus, Cyfe6GHOr0 pacCMOTPEHMS GOMbLUMM  KIOpU
M BO BpeMs OTKpbITMA cyfebHOro 3acefaHus. Bo Bcskom cnydae, [0
pasbupaTtenbcTBa fena No CyllecTBy. 3a MocnefHue roAbl MNpakTuka
BblpaboTana 60MbLIOE KONNYECTBO PasHOBUAHOCTEN CAENOK O MPU3HAHUM:

* nepeKkBanuULMpYyIOLLMEe Ha MeHee TSXKKUIA cocTaB;
* nepekBanUULMpyloLLme cTaTbM C  abcontoTHOIA CaHKuMM  Ha
OTHOCUTENbHYHO;
* U3MeHeHMe (hopMbl COyHacTus;
* WCK/OYEHNE OTAENbHbIX MYHKTOB 0GBUHEHNS;
* UCK/IOYEHNE CCbINIOK Ha OTATYatoLLe 06CTOATENbCTBE;
* 1 gpyrue.

lNaBHYl0 poib NpY  3aKIOYEHWU CAENKW  WUrpaeT  06BUHUTENb
(aTTOpHel). Yalle Bcero OH SBASETCA MHWLMATOPOM CAENKA O MPU3HAHUW.
Mpu aTom 6GonbLOiA NMpPo6iemMoli CAENOK O MPU3HAHWMW CTal0 «3aBbllLEHWE
0BBUHEHUS» C LieNb0 MPeBOCXUTUTL caenky. K coxaneHunto, 60bLUNHCTBO
npoLeccyanbHbIX MNpaBUi He YCTaHaBAMBAKOT rapaHTWiA MpOTWMB  3TOrO
3noynoTpebneHns.  MoTepneBwuWiA  Takxke MNPUHWMaEeT  yyacTue B
3aK/loYeHUM  cfenok. Kak npaBuno, nepef  3aknoueHUeM  aTTOpHel
MPOBOAWT KOHCYNbTALMIO C HAM C LieNbl0  BbISICHEHWS! €0 MHeHWs. Ponb
3alMTHUKA CBOAMTCA K  peanbHOW OLEHKe [0Ka3aTenbCTB O06BMHEHMS,
CTEMEHN TSHXKECTU U APYTUX 0BCTOATENbCTB. ALBOKAT 3aHWMAETCS MOUCKOM
CMSAryaloLLmMx 06CTOATENLCTB AN TOMO, YTOBLI 3aTeM “ynyuylunTb" YCnoBuUs
no chenke AN CBOE CTOPOHbI. Ponb Cyfa B 3TOW mpolesype Haa30pHas.
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Crenka 0 npusHaHuKM 00683aTeNbHO J0/MKHA ObiTb NPOBEPEHa CYAOM Ha
[06poBOMBHOCTL, OTCYTCTBUE 3abnyxfaeHus u obmaHa. Kpome TOro, B
nocnefgHee BpeMsi NOSYYUNM PacnpoCTpaHeHWe «CAEMKW NOA  YCMOBUEM»,
TO ecTb Takue COrnalleHusi, KOTopble JONYCKalTca CyfOM Mpu YCNoBuUW
OMpejeneHHoro noBefeHUss 06BUHAEMOrO  MOCMe BbIHECEHWS NPUroBOpa.
CylLecTBOBaHME 3TWX [OMOMHUTENbHBIX FapaHTWA CBA3aHO C TeM, 4TO
06BUHSIEMbI OTKa3blBAETCA OT CBOMX KOHCTWUTYLMOHHbIX NpaB, 3ak/kyas
COEeNKY 0 npu3HaHuW. Mpu BbIHECEHWMN pPeLLeHUs CyJ He CBSi3aH YCNOBUSAMU
CAENKM O NPU3HAHUN 1 MOXET BbIHECTU Mepy Haka3aHUs Kak MeHbLue, TakK U
6onblie. Mpw 3TOM B MEPBOM Cry4ae pa3peLlaeTcs CHATb — corflacue Ha
CLIeNIKY CO CTOPOHBI aTTOPHes, a BO BTOPOM Crly4ae - Cornacue Ha Cenky co
CTOPOHbI 06BUHSAEMOTO.

B cnyyae ofo6peHus cyfbeii CAeNKW, WM BbIHOCUTCS NPUroeop, a
cyfebHoe pa3bupatenbCTBO He NMPOBOAMTCA. Takum obpasom, cTagus trial
B [aHHOM BWAEe NPOW3BOACTBA OTCYTCTBYET, 4TO W [JenaeT ero 6onee

YNPOLLEHHbIM MO CPABHEHMIO C KaCCUYECKOK MOZENbIO.

5.4. AnennsumonHoe npousBoacTBo (Appeals)

AnennauunoHHblii npouecc CLUA - ofuH U3 cambiX CNOXHbIX BWAO0B
npou3soACcTB B  yronosHoMm npouecce CLUA. Takoe nonoxeHue
06yCnoBNMBaeTCS 60MbWIMM  pa3Hoo6pa3veM  (HOopM  anenfsuUMoHHOro
npotecca. A 3T0 B CBOK 0O4epefb OOBACHAETCA TEM, YTO B aMEPUKAHCKOM
npouecce HeT  MOHATUA  MPOM3BOACTBA MO  BHOBb  OTKPbIBLUMMCA
06CTOATENLCTBAM KaK  OTAeNbHOro npoun3BOLACTBA, a  TaKkxke
CyLLeCTBOBaHMEM MO KpailHeli mepe [ABYX (a B HEKOTOPbIX LUTarax Tpex
WM YeTbIpex) YPOBHEBOW CUCTEMbl aneffLMOHHbIX CyfoB. Ha  yposHe
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LUTAaTOB MMEIOTCH NPOMEXYTOUHbIe anennfauMoHHble Cyabl U BepxoBHble
Cyabl wratoB. Ha defepanbHOM YypOBHE CYLLECTBYHOT OKPY>XXHble
anennsuMoHHble cyabl 1 BepxosHblii Cya CLUA. AnennsiumoHHble cyfpl
OTZeNeHbl 0T Cy0B NepBOi MHCTAHUMKU 1 Cneuuani3npoBaHbl. Kaxabiin n3
anefinAUMOHHBIX CYJ0B WMEEeT CTPOro OYepyeHHYK KOMMETEHUMIo, rae B
cooTBeTCTBMU C¢  PefepanbHbIMU MpaBuIamMmy aneIiLMOHHON npouesypbl
Cyfbl  NEpBOro ypoBHA (MPOMEXYTOYHble  CyAbl U OKPYXXHble CYAbl)
[0O/MKHbI paccMaTpuBaTh BCe anennaumu, KoTopble K HUM MOCTynatoT, B
TO Bpema Kak BepxoBHbiii Cyg wtatoB u CLUA paccmaTpyBaloT nuLlb
UCKMIOUYNTENIBHO ~ HEOONbLUOE KO/IMYECTBO  CMIOXKHBIX W MOMUTUYECKN
BaXHbIX Aen  @DYHKUUM  anenffuMOHHON  WMHCTaHUMK N0 [enam,
paccMaTpyBaemMbIiM B CYMMapHOM MOPSAKE, BbIMOMHAET  OKPYXXHOW cyf
MepBOIA MHCTaHLMU.

AnennsaumoHHbli  npouecc CLUA wcxoguT w3 MOMHOW CBO6OAbI
NposiBNeHNUs NHULMATKBLI CTOPOHaMU. TOMbKO UHMLMATMBA CTOPOH AO/HKHA
ObITb OCHOBOW [ Hayana nepecmMoTpa. M3 3Toro npaswia BbITEKaeT, 4To
HW Cyd, HW 060 [pyroii Haj30pHbI OpraH He MOXeT Tpe6oBaTb
nepecmoTpa npurosopa. Kpome aTtTopHes, y4acTBYIOLEro B pacCMOTPEHUN
[ena no CywecTBy, HUKTO M3 CAYXaLMX aTTOPHENCKOW Cnyxobbl (Hanpumep,
KaK Yy Hac BbILECTOAWMA NPOKYpOp) He MOXET ObiTb WMHULMATOPOM
anennsauMoHHOro Mpomn3BOACTBa. STUM 06YCN0BNMBAETCA U HEBO3MOXHOCTb
cyfa, nepecMaTpuBaloLLEero 4eno, BuIATK 3a NpeAenbl N04aBaeMol Xanobbl.
OTCyTCTBME PEBU3MOHHOIO Hayasa B anennsuyMoHHON WHCTaHUUW VMeeT
CBOW MONOXMWTeNbHbIE U OTpULATENbHbIE CTOPOHbLI. Kak caMocTosTe/lbHble
CTOPOHbI  CyAe6HOW THXKObI, 3alMTHUK W aTTOPHEA VMET BO3MOXHOCTb
npoLeccyanbHOM 3awuWTbl B BuAe nepecMoTpa. Ecnim ke OHM 3TMM HO
BOCMO/b30BA/IUCL MO KAaKWM-MOBO MNPUYMHAM, TO HUKTO HE MOXET UM
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MOMOYb, KaK 3TO [ONYCKaeTCA B PEBM3VOHHOM mMopsgke. Takum o06pa3om
HEBO3MOXHOCTb B HEKOTOPLIX Cyyasx MoayunTh 3aluTy OT royfapctea u
npoLieccyanbHyt0  CaMOCTOATENIbHOCTb CTOPOH B BOMPOCE — anenniaumu
ABNSETCA ABYMS CTOPOHaMW OAHOW mefanu.

AnennaunoHHaa xanoba MOXeT OblTb NofaHa Kak no (akTy camoro
OCYXX[EHMA, TaK U C LEeNbio f06UTLCA CMArYeHWs HakasaHus (error of tact or
error of law). OcHOBaHVeEM [/1 MepecMoTpa MPUroBopa MOXET CNYXMUTb
Kakas-nm6o "cyllecTBeHHas owwubka". B amepuKaHCKOM MpaBe HeT
onpegeneHuns, uYTO SABNSETCA CYLIECTBEHHOW OLIMOKON, 3TO MOHATME
BblpabaTbiBaeTCA B MpakTUKe. [paBoBas OWMWOKA, 6e3yCrOBHO, CAYXUT
OCHOBaHWEM [ANA MepecmMoTpa fena, HO C (hakTWYecKon OLKMGKOWA  Aeno
o6cToMT cnoxHee.  CornacHo 7 TMOMpPaBKe  PacCMOTPEHHbLIA  Cy[oM
NPUCHKHBIX BEPAWMKT HE MOXeT ObiTb MNepecMOTpeH ApYyrum  CyZoMm,
MO3TOMY OCHOBaHWEM [/ anenfaumMm MoXeT ObiTb (hakTUyeckas owwmnbKa
NpogeccuoHansHOro  cyfbi.  MOHATUA 0 (PAKTUYECKUX W MPaBOBbIX
OCHOBaHMAX MepecmMoTpa peLueHnidA 1 06 OKOHYaTeNbHOCTU pelleHns cyfa
MPUCSXKHBIX CYLLECTBYIOT WM B KOHTWHEHTa/bHO-NPaBOBOM [OKTPUHE, Ha
anennauMoHHbin - npouecc  CLUA  BblgenseT  HeKOTOpble  NOABMAbI
MPOU3BOLCTB MO 3TUM OCHOBAHUAM W pa3NnyaeT OTAeNbHbIE Pa3HOBUAHOCTU
TEXHUKO-IOPUANYECKUX ~ HOPM MO pasHbIM MoAsuAaM anennauvoHHbIX
NPOU3BOACTB. AMENALMA pasnuyaeTca Takxe B 3aBUCUMOCTW  OT TOrO,
npu3HaeT M 06BUHSEMbI BbIBO4 O CBOEA BWMHOBHOCTM WM OCnapvBaeT
ero. BbiBOL, 0  BMHOBHOCTM  OCnapvBaeTcs Ha  OCHOBaHUW
BblLLeNepeyncneHHbIX MpaBoBbIX U (haKTUYecKuX owmnboK. He noasepras
COMHEHMIO 3aKOHHOCTb U 060CHOBAHHOCTb MPUIOBOPa, OCYXXAEHHbIA MOXET
B anennAuMOHHOW >kanobe npocuTb O cmArdyeHun npurosopa (error of
sentence). Kpome 3TWX, OCHOBHbIX MPOW3BOACTB CYLLECTBYET MHOXECTBO
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OTAENbHO CTOAWMX «MpaB Ha 00XXanoBaHWe», KOTOPble WCTOPUYECKN
C/IOXWANCb N 3aKPenWInCb B  Pas/INYHbIE UCTOPUYECKME MNEPUOAbI.
Hanpumep, (efepasibHoe 3aKOHOLATENbCTBO MpedycMatpusaeT «appeal by
certiorari». OH ncnonb3yetcs nNpu ob6xanoBaHun B BepxosHbii Cyg CLUA
NMPUroBOPOB CYAOB LUTaTa, MPW BbIHECEHUM KOTOPLIX He MOyynIun
[OO/MKHOT0  pacCMOTPeHUs  «edepaibHble  BOMPOCbI».  pon3BOACTBO
HauvHaeTCs C TOro, YTo nojaetcs «neTuums o6 nctpebosaHnm gena». Ha ee
OCHOBe unieHbl BepxoBHoro Cypga (No KpaliHeil Mepe, 4eTBepO U3 AeBATH)
ronocytoT 3a ucTpeboBaHMe fiefla Ha OCHOBE «CMeLManbHOr0 U BaXKHOro
OCHoBaHusi». B Takom cnyyae BepxosHbii Cyg CLUA nepecmatprBaeT
[eno 1 paspeluaeT cnopHele efepasbHble BONpockl. BTopoii Bug - appeal
of certificate nosBnseTca, korga feno He MOXeT ObiTb paspelleHo 6e3
COOTBETCTBYIOLLEr0o pa3bAcHeHus BepxosHoro Cyga CLUA no cnopHomy
Borpocy. IMpw 3ToM [eno MoxeT 6bITb paspeLLleHo Kak B BepxosHom Cyge
CLLUA, TaK 1 B TOM e Cyje Ha OCHOBaHUW JAHHOTO CYZOM PeLLeHus.
AnennaumoHHas xanoba npyu 06>kanoBaHNM BbIBOLOB O BUHOBHOCTY
Ha OCHOBaHWM NPaBOBOW M (haKTUYeCKOW ownbkM nogaetcs B 10-AHEBHLINA
CPOK C MOMEHTa O(uuManbHOWA perucTpauum npurosopa B YrofOBHOM
pene. Ons 06BMHWUTENs 3TOT cpok coctasnseT 30 AaHeil. Kpowme Toro,
MPoONyCK [aHHOro cpoka He 6Gonee Yem Ha 30 AgHel MO "M3BUHUTENLHON
HeBPEXXHOCTM * JaeT OCHOBAHME ANA MPUHATUA anennAaLMOHHONM xanobb™,
MpaBvnamn fna  CyfOB LWITATOB  YCTaHaBNMBAlOTCA CBOM  CPOKM
o6xanosaHns. AnennauMoHHas xanoba (yBegomsieHne 06 anennauum Kak

ee HasbiBaloT B CLLUA) nogaetca B TOT CyA, KOTOpbIA paccmMaTpuBaeT feno

Mo CyLUECTBY.

3% Federal Rules of Appellate Procedure /Rule 8.4.5.
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BmecTe Cc anoboil CTOPOHbI MOAANOT B Cyd MWUCbMEHHble KpaTKue
OTYeTbl, B KOTOPbIX MblTAIOTCA 060CHOBATb CBOM BO3PA@XEHWS, B OTYeTax
TaKXKe MOryT CcofepxatbCsi  (hakThyeckue wmaTepuanbl, TO ecTb  Te
MUCbMEHHbIE  [j0Ka3aTeNbCTBa, KOTOPble He 6biM  y4TeHbl nm
MpefcTaBfieHbl B Cyd. 3aKOH He OrpaHvMuMBaeT >KanobLMKOB B nogaye
HOBbIX [0Ka3aTeNbCTB W MaTepuanoB, Kak B KOHTWHEHTalbHOM  rpase,
obycnosnuBas 370 OTCYTCTBMEM  pasnMuuii B anenfiiuuMoHHOM W
KaccalMoHHOM cnocobe 06XanoBaHWs B aMepUMKaHCKOM npoLiecce. 37O Tak
HasblBaemas  paseepHyTas kanoba. B cyfe nepeoii  MHCTaHUuM
OCyLUeCTBNAETCA 3Tan MOArOTOBKM  MaTepuasioB K  anenffLMoHHOMY
nepecmoTpy. o npocbbe anennsHTa OT6MPAIOTCS Te JOKYMEHTbI, KOTOpbIE
6yayT HyXHbl Ana 060cHOBaHMs anennsuum (record of appeals). Mpasunio 39
(c) PepepanbHbIX NPaBW YronoBHOW NPOLEAYpbl YCTaHaBIMBAET, YTO 3TU
maTepuasbl JO/MKHbI NOCTYNaTb B anennsaunoHHbIi ¢y He no3aHee 40 fHei
C MOMeHTa PperucTpaumu ysefoMieHWs 06 anennauuu B Cyde Nepeoi
MHCTaHuuu. CnywaHue no geny B anefsauuMoHHON WHCTaHUMKM AOMKHO
HavaTbCA He nosgHee 30 AHeil C MOMEHTa NOMyYyeHUs CYAOM MaTepuanos
anennauuu.

PaccmMoTpeHue >kanobbl  HauMHAeTCs C BbICAYLWMBAHUA  YCTHbIX
aprymeHToB CTOpoH. [Mocne 3TOro cys (B coctaBe Tpex
NpoteccnoHanbHbIX CyAei) yAanseTcs B COBELaTeNbHYI KOMHATy, rae
60/bLIMHCTBOM TOM0COB (& B HEKOTOPbIX LiTaTaX, kak B Asnabame,
€MHOINACHO)  BbLIHOCUT  pelleHMe. PelleHWs  anennsuyMoHHOro cyga
(opinion) yacTo 6bIBAtOT O4YeHb MOAPOOHBIMW W apPryMEeHTUPOBAHHbLIMU,
MO3TOMY OHW ABMISAOTCA OAHUM U3 OCHOBHbIX WCTOYHMKOB 06LLEero rnpasa. B
o6ocHoBaHWe CBOero pelleHns CY/l vMeeT MpaBO BbICKa3blBaTb MHEHWE M0
OAHON owwnbke, cunTas ee Hambonee CyLeCTBEHHOW. AprymeHTbl Mo
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APYruM owmnbKam MOryT He MNpUBOAUTLCA. ANENNALUMOHHAA WHCTaHuus
MPUHUMAET OLHO U3 CNEfYIOLNX PeLUeHWiA:

1. OcTaBUTb MPUTOBOP MEPBO MHCTAHLWN B CUME.

2. OTMEHNTL NPUroBOP C MPeKpaLeHnem aena.

3. OTMeHWTb NPUrOBOP C HanpaBs/ieHWeM fiena B Cy/ NepBoi MHCTaHLMUN.

4. VI3MeHUTb NpUrosop.

VIHTepecHO  cneflylollee:  amMepuKaHCKuWe — MpoLeccyanncTbl  He
MPMU3HAIOT  KaCCMYEeCKoe pasfefieHne  MepecMoTpa  MPUroBopoB  Ha
anenfiALMIo N Kaccauuio B TOM CMbIC/e, B KOTOPOM Celiyac MOHMMAtOT UX B
3anagHoin EBpone  (mpuHaTas B 3amafHoii EBpone  knaccugumkauus
MOHMMaEeT Mo anennsauMeln Takoi MepecMOTP, MPW  KOTOPOM  [eno
paccMaTpvBaeTCs Mo CYLIeCTBY W WMMEETCH BO3MOXHOCTb  YCTaHOB/IEHWA
HOBbIX (DaKTMYeCKMX 06CTOATENbCTB). B TO e BpemMs Npy KaccalyOHHOM
MPON3BOACTBE MOXET TEepecMaTpyBaTbCa MPUIOBOP NWUWb Ha MpeAmeT
YCTPaHeHWs NPaBOBbIX OLINOGOK N He MOXET 6bITb BbIHECEHO PELLEHME MO
cywecTsy gena. Cyf BbIHYX/EH B 3TOM C/ly4yae HamnpasfaTb fie/I0 Ha HOBOE
paccMOTpeHve B HuxecTosAwwmin cyf. Kak Mbl BUAWM, anennsumoHHbINA
npouecc CLUA  wnmeeT  CMeLIaHHbI  anennfuMOHHO-KacCaLWoHHbINA
xapakTep. B cyg BTOpOi MHCTaHUMKM B HEKOTOPbIX CAy4yasx MOryT ObiTb
NpeAcTaBfieHbl AOMOMHUTENbHbIE [OKas3aTenscTBa. OfHako Mo obLiemy
npasuny anennaunoHHble CyAbl He pacCMaTpyUBalOT BOMPOCHI (akTa U And
3TOr0  HanpaenAlT [efl0 HAa HOBOE PacCMOTPEHWe B Cyf MepBoi
MHCTaHUMW. B 3aKkoHOAaTeNbCTBE HEKOTOPbIX LITATOB HEO60CHOBAHHOCTb
npurosopa (To ecTb (akTuyeckas oOwWKMbKa) BOOOLLE He  MOXeT ObITb
OCHOBaHVieM A1 repecmoTpa. B Apyrux wrarax [OMycKaeTcd nepecmoTp
KaK He3aKOHHbIX, TaKk W He0BOCHOBaHHbIX MNPWUroBOpoB- [lpyu  3TOM,
YCTaHOBMB HEOOOCHOBAHHOCTb, aneffIALMOHHaA VHCTaHLUMA He MOXET cama
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paspewnTb  Aeno no CyulecTsy, MOCKOJIbKY  3TO  OTHOCWUTCA K
ONCKPETUMOHHOMY  NO/IHOMOYMKO  Cyfda nepBoM WHCTaHumMn.  [aHHoe
nonoXKeHne 060CHOBAHHO KPUTUKYETCA  aMepPUKaHCKUMK y‘-IEHbIMl/I135
KOTOpblE CCbINAadTCA Ha TO, YTO NeEpecblika YXXe peweHHOro C TOYKK
3PEHNA 060CHOBAHHOCTM npurosopa B TMepByKd WHCTaHUWKO €CTb
6}Op0KpaTVILIeCKaFI BOJIOKUTa, He nverLan HU4Yero O6LLI,€I'O c

NpoLeccyanbHbIMY rapaHTUAMKU IMYHOCTW.
5. 5. 3KCTpaopavHapHbIii NepecmMoTp fena

3T BUAbI MPOM3BOACTB  OTHOCATCA MO CTPYKTYpE YrO/I0BHOIO
npouyecca CLUA K anennsuMoHHOMY MNpoueccy W ABAAKOTCH  ero
pasHOBMAHOCTAMU. B cuiy Toro, 4to anennsuus, B COG6CTBEHHOM CMbICIe
CN0Ba, eCTb HOPMas/bHbIli CNoco6 06XanoBaHWs, TO NpaBo Xabuec Kopnyc -
Npou3BOACTBO MO fJenaM O BHOBb OTKPbIBLUMXCA 06CTOATENbCTBAX
NPUMEHSAIOTCA B UCKIHOUMUTENbHBIX CAy4asx. OIKCTPaOPAWMHapHOCTb KX
COCTOWT B TOM, 4TO NpoLeaypa xabuec KOpnyc akT Mo CBOEA Mmpupoje He
eCTb MepecMoTp MPUroBopa, TO eCTb anenauus, Tak Kak OHa BO3MOXHaA [0
NOMIHOTO PaccMOTPeHust fena. Mpn «HOPMasbHOM» anennsumu geicTeyert
npasuno Final Judgement rule, KOTOpOe rnacwuT, 4TO «peLUeHue
anenAuMoOHHONM  MHCTaHUMKM  AO/DKHO  MOCnefoBaTb — TOMbKO — Mochne
NOCNeAHero CnoBa Cy/a NnepBoil MHCTaHLMU».

OKCTPaopAMHApPHOCTb  MPOM3BOACTBA MO BHOBb  OTKPbIBLLUMMCA
o6cTOATENbCTBAM  OOBACHAETCA Tem, 4To 34ecb  MepecmaTpuBaeTcs
NpUroBop, BCTYNWBLUWI B 3aKOHHYtO cuiy. [lo  obwemy npasuny
anennauMy Takue NepecMoTpbl He AOMyCKaroTCs.

135 Cm. Mayers L. The American legal System. New York. 1964, P. 101.
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5.5.1. Tpouegypa xabuec Kopnyc akT

B c00TBETCTBME C MONOXEHWNEM KOHCTUTYLMM LITATOB NpuKa3 xabmec
KOpnyc MOXeT ObITb BbljaH B /11060 MOMEHT COAEpXKaHWs 3aK/UYEHHOT0
nog CTpaxeil. M3gaHue npukasa O3Ha4aeT npu3HaHWe CyaoM
HE3aKOHHOCTW OCHOBaHWI  NWLLEHWS CBOGOAbI U BNeYveT 0CBOGOXAeHMe
3aK/MoYeHHOro. [103TOMy, €cnn OCYXXAEHHbIA  Mcuyepnman  Bce [Apyrue
cnocobbl AN WCMpaBneHMs OLWKNGOYHOro NPUroBOpa, OH MOXET HauyaTb
[l0Ka3blBaTb, YTO €ro He3aKOHHO COAEepXaT nog cTpaxeil. Takue 3asBNeHUs
paccMaTpuBalOTCA HU3LWKUM 3BEHOM (pefepasibHbIX CyAoB. PaccmoTpeB
netuymio 06 m3gaHuM  cypebHoro  npukasa 06  0CBOGOXAEHMMU,
thefiepanbHbIii CyAbs MOXET BO3BPaTMTb AeN0 B CyA LiTaTa AN HOBOrO
npoLecca nav 0cBO6OANTb OCYXXAEHHOr0, B 3aBUCMMOCTU OT TOr0, Kakoro
poja AokasaTe/bCTBa BCE ELe MMEKTCA B PacnopsiKeHUM 0BBUHUTENbHON
BnacTu (3TO 3NMEMEHT KaccalMOHHOro 06>KanoBaHWsA, KOTOpPbIA TpakTyeTcs
B aMepuKaHCKOM MPOLIECCE KaK WUCKYeHne). XKanoba xabuec Kopnyc akT
paccMaTpuBaeTCsl Cyabell eauHONMYHO. DopManbHbIX CPOKOB Nogayu
nofo6HOM >anobbl He cylwectyeT™™®. Mo cyTw pfena, rosoputb 06
OT/EeNbHOM MPOU3BOACTBE [OCTAaTOMHO NPoGneMaTMyHO. Xabuec Kopnyc no
CBOEMY CyLLecTBy ocobasi npouefypa 06)kanoBaHus AeCTBMA  OpraHoB
npeBapuTENbLHOTO  paccnefioBaHnsi, 0060C0GNeHHas B CWly  CBOEro
3HAMEHWTOro MCTOPMYECKOro MNPOLLNoro. B HacTosliee Bpems AonylieHue
06>)XaloBaHNs OTAENMbHbIX CNeACTBEHHbIX [AECTBUIA ABNSETCS HOPMON Kak
KOHTWHEHTa/IbHOW, TaK U aHrN0-CaKCOHCKOW CucTeMbl nNpaBa W He

paccmaTpuBaeTca WMW KakK O0TAenbHOe npou3soacTBo, HO B cuny

ml‘lpaamna nofjaun  ycTaHoBNeHbl TwTynom 28 Csoja 3akoHoB  CLUA,  naparpad 2254-2255.
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NCTOPUYECKNX TPaguLnii - xabuec Kopnyc 3aHWMaeT MeCTO  OAHOro U3

NOABUZAOB anensiLMoHHOro NPOM3BOACTBA.

5.5.2. MepecMOTp fAena Mo BHOBb OTKPbIBLUMMCS 06CTOATENbCTBAM

Mofjaya xopaTaiicTBa O MePecMOTpe Aefla MO BHOBb OTKPbIBLUMMCS
06CTOATENbCTBAM TOXE HE OrpaHuW4eHa CPOKOM. XO0AaTailCTBO MOfJaeTcs B
Cyf, BblHECLMI A npurosop. Mog BHOBb OTKPbIBLLUMMUCS 06CTOSTENLCTBAMMU
MOHMMAKOTCA O6CTOATENbCTBA, KOTOPble He OblM W3BECTHbI  BO BpEMSA
CyaebHOro pasbupatenbcTBa, HO KOTOpble, Oyab  OHW  W3BECTHbI,
nomewany 6bl BbIHECTV 06BUHUTE/bHLIA Npurosop. CNopHbIM BONPOCOM B
3TOM NpOV3BOACTBE aBnseTcs BO3MOXHOCTb npeAocTaBneHNs
rocyapCTBEHHON HOPUANYECKO NMOMOLLM B fefle MO0 BHOBb OTKPbIBLUMMCS
06CTOATENbCTBAM. 3aKOHOAATE/IbCTBO LWTATOB UCXOAMT M3 TOFO, YTO MOC/e
BbIHECEHMSA MpuroBopa, rocyfapcTBo He 0643aHO0  NpefocTaBAATb
GecnnaTHyro HOPUAMYECKYIO MOMOLLb MafoMMyLMM FpaxiaHaMm. OfHako
peweHne BepxosHoro Cyga CLLUA B 3TOM BOMpPOCE MUCXOLMT n3
HEobXOLMMOCTV MPefOCTaBUTb MOMOLLb, €C/IM He BCE CrMOPHble BOMPOCHI
HaWAM  JO/mKHoe  paspewweHne™.  Pa3nnumMs KOHTWHEHTAIbHOro
NMPOW3BOACTBA MO  BHOBb  OTKPBLIBLUMMCA  O6CTOATENLCTBAM 7
aMeprKaHCKOro 3ak/iovaloTcs UWb B MeCTe, KOTOPOe 3aHMMaeT faHHOe
NPOV3BOACTBO - aMepUKaHCKas Yroj0BHO-NPoLeccyanbHas MbICb CHATAET,
YyTo NGO NEepPecMOTP PelleHMs ecTb anenfsuuss, a BCe pasInuus,
NPONCX0AMMble BHYTPW Hee MO OCHOBaHMAM W BUAAM  HOPUAMKO-
TEXHMYECKUX  HOPM  €CTb /Wb  KOHKPETHble  PasHOBMAHOCTM

anennsUMOHHOrO  npouecca. [Mpu  3TOM  pasHOMIAaHOBble MOHATUS U

¥ Case v. Nebraska 381 US 336 (1965).
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Kateropunm OAWHaKoBO WMEHYKTCA pPasHOBMAHOCTAMW anennsaymoHHOro

npons3BoaCTBa, TO ECTb NpoLeccamin.

KoHTponbHble  BOMpoChI

1. 13 Kakumx 93TanoB CKNafblBaeTcAd MPOW3BOACTBO B  aMEPUKAHCKOM
Yro/ioBHOM cyfie ?

2. KakoBa npupoga cygebHoro pas6upatensctBa B CLLA, ero OCHOBHble
npu3Hakun ?

3. Kakve Buabl nepecmoTpa cyfebHbIX pelleHuin cyulectsytoT B CLUA ?
MOXHO M UX paccMaTpmBaTb B Ka4YeCTBE OT/E/bHbIX MPOU3BOACTB, UK
OHV ABNAIOTCH CTAfMAMU efUHOro mpoLiecca?

4. KakoBbl rnaBHble OTANYNA U CXOACTBA CyfebHoro npomnssoacTea B CLUA

n B Poccun ?
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3aKnueHue

Takum 06pasoM,  aHaiM3 amMepUKaHCKOro YrojioBHOIO npoliecca
NpuBeN HAc K BbIBOLYy O HaAM4YWK COBEPLUEHHO WHOM CTPYKTYPHOM
opraHMsaLuMy amepuKaHCKOro ABMXKEHWS Oena, rfae, C OAHOW CTOPOHBI,
MMeeTCs  TeHAEHUMS K NPaKTUYECKOMY COBEpLUEHCTBOBAHWIO HOPM W
WHCTUTYTOB C Liebio UX Gonee a(heKTUBHOI paboThl, a C APYroi CTOPOHbI,
C Ha/MuMemM WCTOPUYECKM CIOXKMBLUMXCS aHAXPOHWU3MOB, KOTOpble HE B
COCTOSIHUM 06ecneunTb  HOpMasibHOE (YHKLWOHWPOBAHWE CUCTEMbI U
KOTOpbIE  COXPaHSOTCA B CUIY WX WCTOPUYECKOro aBTopMTETa W

NPUBA3aHHOCTU K TPAAULIMAM.



MpunoxeHne 1
Cxema CTPYKTYpbl yroniosHoro npotecca CLUA

Minor Mlsdemmor Felony.
Masio3HaumMTe bHble MPECTYM/IeHNs
npecTynieHns CpefHen TsHKecTU

TSXKKME NPECTYNNEHNA

y y /
CymmapHoe I'IpomaBo,chBo B Cyfe ﬂpowa:;ﬂ@cmo B
rporBoAcTR PHCIHbIX NpOeCcCMOHaTbHbIX
J cyaeii

ANennaumMoHHbI NpoLecc

Mpou3BoacTBO - Ob6yanoBaHme O6yKanoBaHve Xabvec
NoBHOBb : BbIBOAA O CTporocTu KOpMyc aKT

- OTKpbIBLUMMCA BYHOBHOCTMN npurosopa

06CcToATENbCTBAM -

MpasoBas PakTnyecKas
owmbka Error owm6bka Error
of Law of Fact




MpunoxeHune 2

O6uian cxema ABYKeHMs aena B 06b6IYHOM NMPOM3BOACTBE

]

IMepBoHaYa/IbHOE MOSIB/IEHNE B Cyfe

y
Mpenaxve cyay

—

—

BonbLuoe xtopu (Grant MarucTpar

Jury)

MNogroToska gefa
(Arrangement)

Cy,u,e6H0e CyMMapHOe npoun3BoACTBO
pasbupaTenbCcTBo (Summary procedure)
(Trai I) .

Mpouecc co CFLeJ'IKaMI/I
0 MpU3HAHNK

fN_—

OﬁbHBneHl/le npvroeopa
(Sentencing)

("‘\

AI'IeﬂI'IFIL[VIOHHbIVI npouecc
(Appeals)
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MpunoxeHue 3

Cxema cyie6HOro paccMoTpeHus Aena

[ Bb160p >ktopy NPOteCCUOHabHBIX CYAEN NN MPUCSHKHBIX }

XKopu NprcsXKHbIX Mpod. cyapn

—3

W36paHue >topu
MPUCTKHBIX

OTKprTVIE cnywaHua

BCTyI'IVITe]'IbeIe peun 3aI.Ll|I/ITbIVIO6BI/IHEHVIFI

R

( MpefcTaBneHVe [OKa3aTeNbCTB 06aNHESHSA 1 3aLUMTbI j

v

L Jonpoc ‘J

v

~
H
3aK/IroUMTE/NBHOE C/I0BO 3aLLUThbI J

31
A 4

-
3aK/uMTENBbHOE CIOBO 06BUHEHUS J

2

3
’l CoselLLaHvie cyfeii )

T

p—
Bepavikr npmcywu_,” OGbsB/EHe MpUroBopa ]
|
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VIHCTPYKT. >Ktopu
MPUCHKHBIX
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Cyn
anennsumii
BETepaHoB

Cyp anennsumia

MpunoxeHue 4
depepansbHas cuctema cygos CLUA

BepxoBHbiii Cyg CLLUA }

PegepanbHbIX o &
oKpyros 12 CneuvansHbiii BoeHHbI
Cy/0B, 226 cypeii anennALMOHHbIA Cyj anenNALMOHHBIN cyp

Omwhanorosblﬁ

Cyn Manata

MeX/lyHa- Tpe6oBaHWii cyn, cyn
poaHoii 95 cynos

TOProBsnn 758 cypeii

ks
HuaLwmi
BOEHHbI

BepxoBHbiii Cyp,
wTara,

52 cypa

MpOMeXyTOUHbI anennsuMoHHbINi cys, 116 cynos

1

Cyf, NepBOil UHCTaHLMK 06LLell KOMMETEHLMN

Cyg, nepeolt MHCTaHLN MarwcTtparckuii cyg, (HOUHOVA,
cnewumanbHoV KoMNeTeHLN NO/MLIEVCKIIA)
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MpunoxxeHune 5

Cxema CTpyKTYpbl MuHuctepcTaa toctuuymmn CLUA

‘ MwuHucTepcTBo tocTvummn CLUA, eHepasibHbIA aTTOpHel

P! I PR T—
IMepBbIii 3amecTuTeNb
HOpUCKoHCybCKast MpefcTaBnTeNsLCTBO B P
cnyxoba CLUA BepxosHom Cyge, TpeTuii
HasHaueHns
3amecTuTenb - CryxGa HasraueHns cyaie
eHepa/ibHbIA CONMMCTO|
P P Cnyx6a aTTOpHeeB 1
\nﬁapmanos
( BTopoii 3aMecTuTeNb - rNaBa NPaBOMPUMEHUTENBHBIX NOAPasaeNeHuii

o)

yA0npon3-
BOACTBEHHbIE

rnoapasaeneH.

YronosHoe

I"paxzaaHckoe

AHTUTPECTOB.

Hanorosoe

3emesibHoe

MprpoaHbIX
pecypcos

" paXkaaHCKMX
npas

\\
- S/

rgﬂe,ﬂ,CTBeHHble

noppasaeneHns

PEP

AfMUHVCTpAL,
no
MPYMEHEHNIIO
3aKOHOB

0 HapKOTUKax

Cnyx6a
VIMMUIpaLmm 1
HaTypanmsaLun

N
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MpunoxeHune 6

M36paHHble peweHuns BepxosHoro Cyga CLUA 1o yronosHbIM

aenam

I. THE CONSTITUTION OF THE UNITED STATES: SELECTED
PROVISIONS
The Bill of Rights (Amendments 1-10) and the Fourteenth Amendment §§
15
AMENDMENT I
Congress shall make no law respecting an establishment of religion,
prohibiting the free exercise there of; or abridging the freedom of speech,
of the press; or the right of the people peaceably to assemble, and to petiti
the Government for a redress of grievances.
AMENDMENT I
A well regulated Militia, being necessary to the security of a free S
the right of the people to keep and bear Arms, shall not be infringed.
AMENDMENT Il
No Soldier shall, in time of peace be quartered in any house, without
consent of the Owner, nor in time of war, but in a manner to be prescri
by law.
AMENDMENT IV
The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violat

and no Warrants shall issue, but upon probable cause, supported by Oath
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affirmation, and particularly describing the place to be searched, and tx
persons or things to be seized.
AMENDMENT V
No person shall be held to answer for a capital, or otherwise infamou:
crime, unless on a presentment or indictment of a Grand Jury, except it
cases arising in the land or nava forces, of in the. Militia, when in actua
service in time of War or public danger; nor shall any person be subject foi
the same offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himsdf, nor be
deprived of life, liberty, or property, without due process of law; nor shal
private property be taken for public use, without just compensation.
AMENDMENT VI
In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartia jury of the State and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defence.
AMENDMENT VII
In Suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, and no fact tried
by jury, shall be otherwise re-examined in any Court of the United Slates.
than according to the rules of the common law.
AMENDMENT VIII
Excessive bail shall not be required, nor excessive lines imposed, nor
cruel and unusua punishments inflicted.
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AMENDMENT IX
The enumeration in the Constitution, of certain rights, shall not be

construed to deny or disparage others retained by the people.

AMENDMENT X
The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to the
people.
AMENDMENT XIV
Section 1. All persons born or naturalized in the United States, and
subject to thejurisdiction thereof are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equa
protection of the laws.
Section 5. The Congress shall have power to enforce, by appropriate

legislation, the provisions of this article
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Il1. GRISWOLD v. CONNECTICUT

381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965).
MR. JUSTICE DOUGLAS delivered the opinion of the Court.

Appellant Griswold is Executive Director of the Planned Parenthood
League of Connecticut. Appellant Buxton is a licensed physician and a
professor at the Yale Medical School who served as Medical Director for the
League at its Center in New Haven — a center open and operating from
November 1 to November 10, 1961 when appellants were arrested.

They gave information, instruction, and medical advice to married
persons as to the means of preventing conception. They examined the wife
and prescribed the best contraceptive device or material for her use. Fees
were usually charged, although some couples were serviced free.

The statutes whose constitutionality is involved in this appeal are 8§ 53-
32 and 54-196 of the General Statutes of Connecticut (1958 rev.). The
former provides:

"Any person who uses any drug, medicina article or instrument for
the purpose of preventing conception shall be fined not less than fifty dollars
or imprisoned not less than sixty days nor more than one year or be both
fined and imprisoned"”.

Section 54-196 provides:

"Any person who assists, abets, counsels, causes, hires or

commands another to commit any offense may be prosecuted and punished

as if he were the principal offender”.
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The appellants were found guilty as accessories and fined $100 each,
against the claim that the accessory statute as so applied violated the
Fourteenth  Amendment. The Appellate Division of the Circuit Court
affirmed. The Supreme Court of Errors affirmed that judgment. 151 Conn.
544, 200 A.2d 479. We noted probable jurisdiction. 379 U.S. 926.

We think that appellants have standing to raise the constitutional rights
of the married people with whom they had a professiona relationship...

Coming to the merits, we are met with a wide range of questions that
implicate the Due Process Clause of the Fourteenth Amendment. Overtones
of some arguments suggest that Lochner v. New York, 198 U.S. 45, should
be our guide. But we decline that invitation.... We do not sit as a super-
legislature to determine the wisdom, need, and propriety of laws that touch
economic problems, business affairs, or socia conditions. This law,
however, operates directly on an intimate relation of husband and wife and
their physician's role in one aspect of that relation.

The association of people is not mentioned in the Constitution nor in the
Bill of Rights. The right to educate a child in a school of the parents
choice—whether public or private or parochial—is also not mentioned. Nor
is the right to study any particular subject or any foreign language. Yet the
First Amendment has been construed to include certain of those rights.

By Pierce v. Society of Sisters, [268 U.S. 510 (1925)], the right to
educate one's children as one chooses is made applicable to the States by the
force of the First and Fourteenth Amendments. By Meyer v. Nebraska, [262
U.S. 390 (1923)] the same dignity is given the .right to study the German
language in a private school. In other words, the State may not, consistently

with the spirit of the First Amendment, contract the spectrum of available
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knowledge. The right of freedom of speech and press includes not only the
right to utter or to print, but the right to distribute, the right to receive, the
right to read . . . and freedom of inquiry, freedom of thought, and freedom to
teach . . . —indeed the freedom of the entire university community....
Without those peripheral rights the specific rights would be less secure. And
so we reaffirm the principle of the Pierce and the Meyer cases.

In NAACP v. Alabama, 357 U.S. 449, 462, we protected the "freedom
to associate and privacy in one's associations', noting that freedom of
association was a peripheral First Amendment right. Disclosure of
membership lists of a constitutionally valid association, we held, was invalid
"as entailing the likelihood of a substantial restraint upon the exercise by
petitioner's members of their right to freedom of association”. lbid. In other
words, the First Amendment has a penumbra where privacy is protected
from governmental intrusion. In like context, we have protected forms of
"association" that are not political in the customary sense but pertain to the
social, legal, and economic benefit of the members. ... In Schware v. Board
of Bar Examiners, 353 U.S. 232, we held it not permissible to bar a lawyer
from practice, because he had once been a member of the Communist Party.
The man's "association with that Party" was not shown to be "anything more
than a political faith in a political party" (id., at 244) and was not action of a
kind proving bad moral character. . .

Those cases involved more than the "right of assembly"—a right that
extends to al irrespective of their race or ideology. . . . The right of
"association”, like the right of belief... is more than the right to attend a
meeting; it includes the right to express one's attitudes or philosophies by

membership in a group or by affiliation with it or by other lawful means.
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Association in that context is a form of expression of opinion; and while it is
not expressly included in the First Amendment its existence is necessary in
making the express guarantees folly meaningful.

The foregoing cases suggest that specific guarantees in the Bill of Rights
have penumbras, formed by emanations from those guarantees that help give
them life and substance. . . Various guarantees create zones of privacy. The
right of association contained in the penumbra of the First Amendment is
one, as we have seen. The Third Amendment in its prohibition against the
quartering of soldiers "in any house" in time of peace without the consent of
the owner is another facet of that privacy. The Fourth Amendment explicitly
affirms the "right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures'. The Fifth
Amendment in its Self-incrimination Clause enables the citizen to create a
zone of privacy which government may not force him to surrender to his
detriment. The Ninth Amendment provides: "The enumeration in the
Constitution, of certain rights, shall not be construed to deny or disparage
others retained by the people".

The Fourth and Fifth Amendments were described in Boyd v. United
States, 116 U.S. 616, 630, as protection against al governmental invasions
"of the sanctity of a man's home and the privacies of life". We recently
referred in Mapp v. Ohio, 367 U.S. 643, 656, to the Fourth Amendment as
creating a "right to privacy, no less important than any other right carefully
and particularly reserved to the people” ...

We have had many controversies over these penumbra rights of
"privacy and repose" . . . These cases bear witness that the right of privacy

which presses for recognition here is a legitimate one.
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The present case, then, concerns a relationship lying within the zone of
privacy created by several fundamental constitutional guarantees. And it
concerns a law which, in forbidding the use of contraceptives rather than
regulating their manufacture or sale, seeks to achieve its goals by means
having a maximum destructive impact upon that relationship. Such a law
cannot stand in light of the familiar principle, so often applied by this Court,
that a "governmental purpose to control or prevent activities constitutionally
subject to state regulation may not be achieved by means which sweep
unnecessarily broadly and thereby invade the area of protected freedoms'.
NAACP v. Alabama, 377 U.S. 288, 307. Would we alow the police to
search the sacred precincts of marital bedrooms for telltale signs of the use
of contraceptives? The very idea is repulsive to the notions of privacy
surrounding the marriage relationship.

We deal with a right of privacy older than the Bill of Rights— older
than our political parties, older than our school system. Marriage is a coming
together for better or for worse, hopefully enduring, and intimate to the
degree of being sacred. It is an association that promotes a way of life, not
causes; a harmony in living, not political faiths; a bilatera loyaty, not
commercia or socia projects. Yet it is an association for as noble a purpose
as any involved in our prior decisions.

Reversed.

MR. JUSTICE HARIAN, concurring in thejudgment.

| fully agree with the judgment of reversal, but find myself unable to
join the Court's opinion. The reason is that it seems to me to evince an
approach to this case very much like that taken by my Brothers Black and

Stewart in dissent, namely: the Due Process Clause of the Fourteenth
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Amendment does not touch this Connecticut statute unless the enactment is
found to violate some right assured by the letter or penumbra of the Bill of
Rights.

In other words, what | find implicit in the Court's opinion is that the
"incorporation” doctrine may be used to restrict the reach of Fourteenth
Amendment Due Process. For me this is just as unacceptable constitutional
doctrine as is the use of the "incorporation" approach to impose upon the
States all the requirements of the Bill of Rights as found in the provisions of
the first eight amendments and in the decisions of this Court interpreting
them....

In my view, the proper constitutional inquiry in this case is whether this.
Connecticut statute infringes the Due Process Clause of the Fourteenth
Amendment because the enactment violates basic values "implicit in the
concept of ordered liberty", Paiko v. Connecticut, 302 U.S. 319, 325. For
reasons stated at length in my dissenting opinion in Poe v. Ullman, [367
U.S. 497 (1961)], | believe that it does. While the relevant inquiry may be
aided by resort to one or more of the provisions of the Bill of Rights, it is not
dependent on them or any of their radiations. The Due Process Clause of the
Fourteenth Amendment stands, in my opinion, on its own bottom.

A further observation seems in order respecting the justification of my
Brothers Black and Stewart for their "incorporation" approach to this case.
Their approach does not rest on historical reasons, which are of course
wholly lacking (see Fairman, Does the Fourteenth Amendment Incorporate
the Bill of Rights? The Original Understanding, 2 Stan.L.Rev. 5 (1949)), but
on the thesis that by limiting the content of the Due Process Clause of the

Fourteenth Amendment to the protection of rights which can be found elsc-
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where in the Constitution, in this instance in the Bill of Rights, judges will
thus be confined to "interpretation” of specific constitutional provisions, and
will thereby be restrained from introducing their own notions of
constitutional right and wrong into the "vague contours of the Due Process
Clause". Rochinv. Cdlifornia, 342 U.S.165, 170.

While | could not more heartily agree that judicial "self restraint” is an
indispensable ingredient of sound constitutional adju-dication, | do submit
that the formula suggested for achieving it is more hollow than real.
"Specific* provisions of the Constitution, no less than "due process’, lend
themselves as readily to "persona" interpretations by judges whose
constitutional outlook is simply to keep the, Constitution in supposed "tune
with the times" (post, p. 522) ...

Judicial self-restraint will not, | suggest, be brought about in the "due
process’ area by the historically unfounded incorporation formula long
advanced by my Brother Black, and now in part espoused by my Brother
Stewart. It will be achieved in this area, as in other constitutional areas, only
by continual insistence upon respect for the teachings of history, solid
recognition of the basic values that underlie our society, and wise
appreciation of the great roles that the doctrines of federalism and separation
of powers have played in establishing and preserving American freedoms. ...
Adherence to these principles will not, of course, obviate al constitutional
differences of opinion among judges, nor should it. Their continued
recognition will however, go farther toward keeping most judges from
roaming at large in the constitutional field than will the interpolation into the
Constitution of an artificial and largely illusory restriction on the content of

the Due Process Clause.
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MR. JUSTICE BLACK, with whom MR. JUSTICE STEWART joins,
dissenting.

| agree with my Brother Stewart's dissenting opinion. And like him | do
not to any extent whatever base my view that this Connecticut law is
constitutional on a belief that the law is wise or that its policy is a good one.
In order that there may be no room at all to doubt why | vote as | do, | fed
constrained to add that the law is every bit as offensve to me as it is to my
Brethren . . . who, reciting reasons why it is offensive to them, hold it
unconstitutional. There is no single one of the graphic and eloguent
strictures and criticisms fired at the policy of this Connecticut law either by
the Court's opinion or by those of my concurring Brethren to which | cannot
subscribe—except their conclusion that the evil qualities they see in the law
make it unconstitutional.

The Court talks about a constitutional "right of privacy" as though there
is some constitutional provision or provisions forbidding any law ever to be
passed which might abridge the "privacy" of individuals. But there is not.
There are, of course, guarantees in certain specific constitutional provisions
which are designed in part to protect privacy at certain times and places with
respect to certain activities. Such, for example, is the Fourth Amendment's
guarantee against "unreasonable searches and seizures'. But | think it belit-
tles that Amendment to talk about it as though it protects nothing but
"privacy". To treat it that way is to give it a niggardly interpretation,
not the kind of liberal reading | think any Bill of Rights provision should be
given. The average man would very likely not have his feelings soothed any
more by having his property seized openly than by having it seized privately
and by stealth. He simply wants his property loft alone. And a person can be
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just as much, if not more, irritated, annoyed and injured by an unceremo-
nious public arrest by a policeman as he is by a seizure in the privacy of his
office or home.

One of the most effective ways of diluting or expanding a
constitutionally guaranteed right is to substitute for the crucial word or
words of a constitutional guarantee another word or words, more or less
flexible and more or less restricted in meaning. This fact is well illustrated by
the use of the term "right of privacy" as a comprehensive substitute for the
Fourth Amendment's guarantee against "unreasonable searches and
seizures'. "Privacy" is a broad, abstract and ambiguous concept which can
easily be shrunken in meaning but which can also, on the other hand, easily
be interpreted as a constitutional ban against many things other than
searches and seizures. | have expressed the view many times that First
Amendment freedoms, for example, have suffered from a failure of the
courts to stick to the simple language of the First Amendment in construing
it, instead of invoking multitudes of words substituted for those the Framers
used. . . For these reasons | get nowhere in this case by talk about a
constitutional "right of privacy" as an emanation from one or more
constitutional provisions. | like my privacy as well as the next one, but | am
nevertheless compelled to admit that government has a right to invade it
unless prohibited by some specific constitutional provision. For these
reasons | cannot agree with the Court's judgment and the reasons it gives for

holding this Connecticut law unconstitutional.

| realize that many good and able men have eloquently spoken and

written, sometimes in rhapsodical strains, about the duty of this Court to
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keep the Congtitution in tune with the times. The idea is that the
Constitution must be changed from time to time and that this Court is
charged with a duty to make those changes. For myself | must with al
deference reject that philosophy. The Constitution makers knew the need for
change and provided for it. Amendments suggested by the peopl€e's eected
representatives can be submitted to the people or their selected agents for
ratification. That method of change was good for our Fathers, and being
somewhat old-fashioned | must add it is good enough for me. And so, |
cannot rely on the Due Process Clause or the Ninth Amendment or any
mysterious and uncertain natural law concept as a reason for striking down
this state law. The Due Process Clause with an "arbitrary and capricious" or
"shocking to the conscience" formula was liberally used by this Court to.
strike down economic legislation in the early decades of this century,
threatening, many people thought, the tranquility and stability of the Nation.
That formula, based on subjective considerations of "natural justice", is no
less dangerous when used to enforce this Court's views about personal rights
than those about economic rights. | had thought that we had laid that
formula, as a means for striking down state legislation, to rest once and for
al...

... So far us 1 am concerned, Connecticut's law as applied here is not
forbidden by any provision of the Federal Constitution as that Constitution
was written, and | would therefore affirm.

MR. JUSTICE STEWART, whom MR. JUSTICE BLACK joins,

dissenting
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Since 1879 Connecticut has had on its books a law which forbids the
use of contraceptives by anyone. | think thisis an uncommonly silly law. As
a practical matter, the law is obviously unenforceable, except in the oblique
context of the present case. As a philosophical matter, | believe the use of
contraceptives in the relationship of marriage should be left to personal and
private choice, based upon each individual's moral, ethical, and religious
beliefs. As a matter of social policy, | think professional counsel about
methods of birth control should be available to all, so that each individual's
choice can be meaningfully made. But we are not asked in this case to say
whether we think this law is unwise, or even asinine. We are asked to hold
that it violates the United States Constitution. And that | cannot do.

In the course of its opinion the Court refers to no less than six
Amendments to the Constitution: the First, the Third, the Fourth, the Fifth,
the Ninth, and the Fourteenth. But the Court does not say which of these
Amendments, if any, it thinks is infringed by this Connecticut law.

We are told that the Due Process Clause of the Fourteenth Amendment
is not, as such, the "guide" in this case; With that much | agree. There is no
clam that this law, duly enacted by the Connecticut Legislature, is
unconstitutionally vague. There is no claim that the appellants were denied
any of the elements of procedural due process at their trial, so as to make
their convictions constitutionally invalid. And, as the Court says, the day has
long passed since the Due Process Clause was regarded as a proper
instrument for determining "the wisdom, need, and propriety" of state laws...

Asto the First, Third, Fourth, and Fifth Amendments, | can find nothing
in any of them to invalidate this Connecticut law, even assuming that al

those Amendments are fully applicable against the States. It has not even
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been argued that this is a law "respecting an establishment of religion, or

prohibiting the free exercise thereof.

And surely, unless the solemn process of constitutional adjudication is
to descend to the level of a play on words, there is not involved here any
abridgment of "the freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the Government for a redress
of grievances'. No soldier has been quartered in any house. There has been
no search, and no seizure. Nobody has been compelled to be a witness

against himself.

What provision of the Constitution, then, does make this state law
invalid? The Court says it is the right of privacy "created by severa
fundamental constitutional guarantees’. With al deference, | can find no
such general right of privacy in the Bill of Rights, in any other part of the
Constitution, or in any case ever before decided by this Court.

At the oral argument in this case we were told that the Connecticut law
does not "conform to current community standards'. But it is not the
function of this Court to decide cases on the basis of community standards.
We are here to decide cases "agreeably to the Constitution and laws of the
United States”, it is the essence of judicial duty to subordinate our own
personal views, our own ideas of what legidation is wise and what is not. If,
as | should surely hope, the law before us does not reflect the standards of
the people of Connecticut the people of Connecticut can freely exercise their

true Ninth and Tenth Amendment rights to persuade their elected
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representatives to repeal it. That is the constitutional way to take this law off
the books".

I11. MARYLAND v. BUIE
494 U.S. 326, 110 S.Ct. 1093, 108 L.Ed.2d 276 (1990)

JUSTICE WHITE delivered the opinion of the Court.

A "protective sweep" is a quick and limited search of a premises,
incident to an arrest and conducted to protect the safety of police officers or
others. It is narrowly confined to a cursory visual inspection of those places
in which aperson might be hiding. In this case we must decide what level of
justification is required by the Fourth and Fourteenth Amendments before
police officers, while effecting the arrest of a suspect in his home pursuant to
an arrest warrant, may conduct a warrantless protective sweep of al or part
of the premises. The Court of Appeals of Maryland held that a running suit
seized in plain view during such a protective sweep should have been
suppressed at respondent's armed robbery trial because the officer who
conducted the sweep did not have probable cause to believe that a serious
and demonstrable potentiality for danger existed. 314 Md. 151, 166, 550
A.2d 79, 86 (1988). We conclude that the Fourth Amendment would permit
the protective sweep undertaken- here if the searching officer "possesse[d] a
reasonable belief based on 'specific and articulable facts which, taken
together with the rational inferences from those facts, reasonably
warrant[ed]' the officer in believing”, Michigan v. Long, 463 U.S. 1032,
1049-1050 (1983) (quoting Terry v. Ohio, 392 U.S. 1, 21 (1968)), that the

* Justice Goldberg wrote a concurring opinion, which Chief Justice Wanun and Justice Brennan jointed..
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area swept harbored an individual posing a danger to the officer or others.
We accordingly vacate the judgment below and remand for application of

this standard.

|

On February 3, 1986, two men committed an armed robbery of a
Godfather's Pizza restaurant in Prince George's County, Maryland. One of
the robbers was wearing a red running suit. That same day, Prince George's
County police obtained arrest warrants for respondent Jerome Edward Bute
and his suspected accomplice in the robbery, Lloyd Alien. Buie's house was
placed under police surveillance.

On February 5, the police executed the arrest warrant for Bute.
They first had a police department secretary telephone Buie's house to verify
that he was home. The secretary spoke to a femae first, then to Buie
himself. Six or seven officers proceeded to Buie's house. Once inside, the
officers fanned out through the first and second floors. Corporal James
Rozar announced that he would "freeze" the basement so that no one could
come up and surprise the officers. With his service revolver drawn, Rozar
twice shouted into the basement, ordering anyone down there to come out.
When a voice asked who was calling, Rozar announced three times: "this is
the police, show me your hands'. App. 5. Eventually, a pair of hands
appeared around the bottom of the stairwell and Buie emerged from the
basement. He was arrested, searched, and handcuffed by Rozar. Thereafter,
Detective Joseph Frolich entered the basement "in case there was someone
else" down there. Id., at 14. He noticed a red running suit lying in plain view

on a stack of clothing and seized it.
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The trial court denied Buie's motion to suppress the running suit, stating
in part: "The man comes out from a basement, the police don't know how
many other people are down there. He is charged with a serious offense”. Id.,
at 19. The State introduced the running suit into evidence at Buie's trial. A
jury convicted Buie of robbery with a deadly weapon and using a handgun
in the commission of a felony.

The Court of Special Appeals of Maryland affirmed the trial court's
denial of the suppression motion. The court stated that Detective Frolich did
not go into the basement to search for evidence, but to look for the suspected
accomplice oT anyone else who might pose a threat to the officers on the
scene. 72 Md.App. 562, 571-572, 531 A.2d 1290, 1295 (1987).

"Traditionally, the sanctity of a person's home—his castle— requires
that the police may not invade it without a warrant except under the most
exigent of circumstances. But once the police are lawfully within the home,
their conduct is measured by a standard of reasonableness... [I]f there is
reason to believe that the arrestee had accomplices who are still at large,
something less than probable cause—reasonable suspicion— should be
sufficient to justify a limited additional intrusion to investigate the
possibility of their presence”. Id., at 575-576, 531 A.2d, at 1297 (emphasis
in original).

The Court of Appeals of Maryland reversed by a 4 to 3 vote. 314 Md.
151, 550 A.2d 79 (1988). The court acknowledged that "when the intrusion
is slight, as in the case of a brief stop and frisk on a public street, and the
public interest in prevention of crime is substantial, reasonable articulable
suspicion may be enough to pass constitutional muster”, id., at 159, 550

A.2d, at 83. The court, however, stated thai when the sanctity of the home is



involved, the exceptions to the warrant requirement are few, and held: "[T]o
justify a protective sweep of a home, the government must show that there is
probable cause to believe that "a serious and demonstrable potentiality for
danger" ' exists'. Id., at 159-160, 550 A.2d, at 83 (citation omitted). The
court went on to find that the State had not satisfied that probable-cause
requirement. Id., at 165-166, 550 A.2d, at 86. We granted certiorari ... .

1

It is not disputed that until the point of Bui€'s arrest the police had the
right, based on the authority of the arrest warrant, to search anywhere in the
house that Buie might have been found, including the basement. . . . Thereis
also no dispute that if Detective Frolich's entry into the basement was lawful,
the seizure of the red running suit, which was in plain view and which the
officer had probable cause to believe was evidence of a crime, was also
lawful under the Fourth Amendment. .. . The issue in this case is what level
of justification the Fourth Amendment required before Detective Frolich
could legally enter the basement to see if someone else was there.

Petitioner, the State of Maryland, argues that, under a general
reasonableness balancing test, police should be permitted to conduct a
protective sweep whenever they make an in-home arrest for a violent crime.
As an alternative to this suggested bright-line rule, the State contends that
protective sweeps fal within the ambit of the doctrine announced in Terry v.
Ohio. 392 U.S. 1 (1968), and that such sweeps may be conducted in
conjunction with a valid in-home arrest whenever the police reasonably
suspect a risk of danger to the officers or others at the arrest scene. The

United States, as amicus curiae supporting the State, also argues for a Ferry-
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type standard of reasonable, articulable suspicion of risk to the officer, and
contends that that standard is met here. Respondent argues that a protective
sweep may not be undertaken without a warrant unless the exigencies of the
situation render such warrantless search objectively reasonable. According to
Buie, because the State has shown neither exigent circumstances to
immediately enter Bute's house nor an unforeseen danger that arose once the
officers were in the house, there is no excuse for the failure to obtain a
search warrant to search for dangerous persons believed to be on the
premises. Buie further contends that, even if the warrant requirement is
inapplicable, there is no justification for relaxing the probable-cause
standard. If something less than probable cause is sufficient, respondent
argues that it is no less than individualized suspicion—specific, articulable
facts supporting a reasonable belief that there are persons on the premises
who are a threat to the officers. According to Buie, there were no such
specific, articulable facts to justify the search of his basement.
11

| goes without saying that the Fourth Amendment bars only
unreasonable searches and seizures... Our cases show that in determining
reasonableness, "we have balanced the intrusion on the individua's Fourth
Amendment interests against its promotion of legitimate governmental
interests.... Under this test, a search of the house or office is generally not
reasonable without a warrant issued on probable cause. There are other
contexts, however, where the public interest is such that neither a warrant
nor probable cause is required...

The Terry ease is most instructive for present purposes. There we held

that an on-the-street "frisk" for weapons must be tested by the Fourth

155



Amendment's general proscription against unreasonable searches because
such a frisk involves "an entire rubric of police conduct—necessarily swift
action predicated upon the on-the-spot observations of the officeT on the
beat—which historically has not been, and as a practical matter could not
be, subjected to the warrant procedure”. Ibid. We stated that there is " no
ready test for determining reasonableness other than by balancing the need
to search . .. against the invasion which the search . . . entails' ". Id., at 21
(quoting Camara v. Municipal Court of San Francisco, 387 U.S. 523, 536-
537 (1967)). Applying that balancing test, it was held that although a frisk
for weapons "constitutes a severe, though brief, intrusion upon cherished
personal security”, 392 U.S., at 24-25, such a frisk is reasonable when
weighed against the "need for law enforcement officers to protect themselves
and other prospective victims of violence in situations where they may lack
probable cause for an arrest”. 1d., at 24. We therefore authorized a limited
patdown for weapons where a reasonably prudent officer would be
warranted in the belief, based on "specific and articulable facts’, id., at 21,
and not on a mere "inchoate and unparticularized suspicion or 'hunch,™ id.,
at 27, "that heis dealing with an armed and dangerous individual”. Ibid.

In Michigan v. Long, 463 U.S. 1032 (1983), the principles of Terry
were applied in the context of a roadside encounter: "[T] he search of the
passenger compartment of an automobile, limited to those areas in which a
weapon may be placed or hidden, is permissible if the police officer
possesses a reasonable belief based " on 'specific and articulable facts which,
taken together with the rational inferences from those facts, reasonably
warrant the officer in believing that the suspect is dangerous and the suspect

may gain immediate control of weapons'. Id., at 1049-1050 (quoting Terry,
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supra, at 21). The Long Court expressly rejected the contention that Terry
restricted preventative searches to the person of a detained suspect... In a
sense, Long authorized a "frisk" of an automobile for weapons.

The ingredients to apply the baance struck in Terry and Long are
present in this case. Possessing an arrest warrant and probable cause to
believe Buie was in his home, the officers were entitled to enter and to
search anywhere in the house in which Buie might be found. Once he was
found, however, the search for him was over, and there was no longer that
particular justification for entering any rooms that had not yet been
searched.

That Buie had an expectation of privacy in those remaining areas of his
house, however, does not mean such rooms were immune from entry. In
Terry and Long we were concerned with the immediate interest of the police
officers in, taking steps to assure themselves that the persons with whom
they were dealing were not armed with, or able to gain immediate control df,
a weapon that could unexpectedly and fatally be used against them. In the
instant case, there is an analogous interest of the officers in taking steps to
assure themselves that the house in which a suspect is being or hasjust been
arrested is not harboring other persons who are dangerous and who could
unexpectedly launch an attack. The risk of danger in the context of an arrest
in the home is as great as, if not greater than, it is in an on-the-street or
roadside investigatory encounter. A Terry or Long, frisk occurs before a
police-citizen confrontation has escalated to the point of arrest. A protective
sweep, in contrast, occurs as an adjunct to the serious step of taking a
person into custody for the purpose of prosecuting him for a crime.

Moreover, unlike an encounter on the street or along a highway, an in-home



arrest puts the officer at the disadvantage of being on his adversary's "turf".
An ambush in a confined setting of unknown configuration is more to be
feared than it is in open, more familiar surroundings.

We recognized in Terry that "[e]Jven a limited search of the outer
clothing for weapons constitutes a severe, though brief, intrusion upon
cherished personal security, and it must surely be an annoying, frightening,
and perhaps humiliating experience". Terry, supra at 24-25. But we
permitted the intrusion, which was no more than necessary to protect the
officer from harm. Nor do we here suggest, as the State does, that entering
rooms not examined prior to the arrest is a de minimis intrusion that may be
disregarded. We are quite sure, however, that the arresting officers are
permitted in such circumstances to take reasonable steps to ensure their
safety after, and while making, the arrest. That interest is sufficient to
outweigh the intrusion such procedures may entail.

We agree with the State, as did the court below, that a warrant was not
required ! We also hold that as an incident to the arrest the officers could, as
a precautionary matter and without probable cause or reasonable suspicion,
look in closets and other spaces immediately adjoining the place of arrest
from which an attack could be immediately launched. Beyond that, however,
we hold that there must be articulable facts which, taken together with the
rational inferences from those facts, would warrant a reasonably prudent
officer in believing thatthe area to be swept harbors an individual posing a

danger to those on the arrest scene. This is no more and no less than was

! Buie suggests that because the police could have sought a warrant to search for dangerous persons in the house.
they were constitutionally required to do so. But the arrest warrant gave the police every right to enter, home to
search for Buie. Once inside the potential for danger justified a standard or less than probable cause for conducting.
a limited protective sweep.
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required in Terry and Long, and as in those cases, we think this balance is
the proper one.

We should emphasize that such a protective sweep, aimed at protecting
the arresting officers, if justified by the circumstances, is nevertheless not a
full search of the premises, but may extend only to a cursory inspection of
those spaces where a person may be found. The sweep lasts no longer than
is necessary to dispel the reasonable suspicion of danger and in any event no

longer than it takes to complete the arrest and depart the premises.

v

Affirmance is not required by Chimel v. Cdifornia, 395 U.S. 752
(1969), where it was held that in the absence of a search warrant, the
justifiable search incident to an in-home arrest could not extend beyond the
arrestee's person and the area from within which the arrestee might have
obtained a weapon. First, Chimel was concerned with a foil-blown search of
the entire house for evidence of the crime for which the arrest was made .. .
not the more limited intrusion contemplated by a protective sweep. Second,
the justification for the search incident to arrest considered in Chimel was
the threat posed by the arrestee, not the safety threat posed by the house, or
more properly by unseen third parties in the house. To reach our conclusion
today, therefore, we need not disagree with the Court's statement in Chimel,
id., at 766-767, n. 12, that "the invasion of privacy that results from a top-to-
bottom search of a man's house [cannot be characterized] as 'minor' ", nor
hold that "simply because some interference with an individual's privacy and

freedom of movement has lawfully taken place, further intrusions should
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automatically be alowed despite the absence of a warrant that the Fourth
Amendment would otherwise require", ibid. The type of search we authorize
today is far removed from the "top-to-bottom" search involved in Chimel;
moreover, it is decidedly not "automati[c]", but may be conducted only when
justified by a reasonable, articulable suspicion that the house is harboring a
person posing a danger to those on the arrest scene.

\%

We conclude that by requiring a protective sweep to be justified by
probable cause to believe that a serious and demonstrable potentiality for
danger existed, the Court of Appeals of Maryland applied an unnecessarily
strict Fourth Amendment standard. The Fourth Amendment permits a
properly limited protective sweep in conjunction with an in-home arrest
when the searching officer possesses a reasonable belief based on specific
and articulable facts that the areato be swept harbors an individua posing a.
danger to those on the arrest scene. We therefore vacate thejudgment below
and remand this case to the Court of Appeals of Maryland for further
proceedings not inconsistent with this opinion.

Itis so ordered.

JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins,
dissenting.

Today the Court for the first time extends Terry v. Ohio, 392 U.S. 1
(1968). into the home, dispensing with the Fourth Amendment's genera
requirements of a warrant and probable cause and carving a "reasonable

suspicion" exceprion for protective sweeps in private dwellings....
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While the Fourth Amendment protects a person's privacy interests in a
variety of settings, "physical entry of the home is the chief evil against which
the wording of the Fourth Amendment is directed”. United States v. United
States District Court, Eastern District of Michigan, 407 U.S. 297, 313
(1972). The Court discounts the nature of the intrusion because it believes
that the scope of the intrusion is limited. The Court explains that a protective
sweep's scope is "narrowly confined to a cursory visual inspection of those
places in which a person might be hiding", ante, at 327, and confined in
duration to a period "no longer than is necessary to dispel the reasonable
suspicion of danger and in any event no longer than it takes to complete the
arrest and depart the premises'. Ante, at 335-336. But these spatial and
temporal restrictious are not particularly limiting. A protective sweep would
bring within police purview virtually al personal possessions within the
house not hidden from view in a small enclosed space. Police officers
searching for potential ambushers might enter every room including
basements and attics; open up closets, lockers, chests, wardrobes, and cars;
and peer under beds and behind furniture. The officers will view letters,
documents and personal effects that are on tables or desks or are visible
inside open drawers; books, records, tapes, and pictures on shelves;, and
clothing, medicines, toiletries and other paraphernalia not carefully stored in
dresser drawers or bathroom cupboards. While perhaps not a "full-blown" or
"top-to-bottom" search, ante, at 336, a protective sweep is much closer to it
than to a "limited patdown for weapons' or a " ‘frisk' of an automobile".
Ante, at 332. Because the nature and scope of the intrusion sanctioned here
are far greater than those upheld in Terry and Long, the Court's conclusion

that "[t]he ingredients to apply the balance struck in Terry and Long are
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present in this case", ibid., is unwarranted. The "ingredient" of a minimally
intrusive search is absent, and the Court's holding today therefore
unpalatably deviates from Terry and its progeny.

In light of the special sanctity of a private residence and the highly
intrusive nature of a protective sweep, | firmly believe that police officers
must have probable cause to fear that their personal safety is threatened by a
hidden confederate of an arrestee before they may sweep through the entire
home. Given the state-court determination that the officers searching Buie's
home lacked probable cause to perceive such a danger and therefore were
not lawfully present in the basement, | would affirm the state court's decision

to suppress the incriminating evidence. | respectfully dissent?.

IV. DUNAWAY v. NEW YORK
442 U.S. 200, 99 S.Ct. 2248, 60 UEd.2d 824 (1979).

MR. JUSTICE BRENNAN delivered the opinion of the Court.

We decide in this case the question reserved 10 years ago in Morales v.
New York, 396 U.S. 102 (1969), namely, "the question of the legality of
custodial questioning on less than probable cause for a full-fledged arrest".
Id., at 106.

1

On March 26, 1971, the proprietor of a pizza parlor in Rochester, NT.

was killed during an attempted robbery. On August 10, 1971, Detective

2 Justice Stevens and Justice Kennedy wrote conciuting opinions.
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Anthony Fantigrossi of the Rochester Police was told by another officer that
an informant had supplied a possible lead implicating petitioner in the crime.
Fantigrossi questioned the supposed source of the lead—a jail inmate
awaiting trial for burglary—but learned nothing that supplied "enough
information to get a warrant" for petitioner's arrest. App. 60. Nevertheless,
Fantigrossi ordered other detectives to "pick up" petitioner and "bring him
in". 1d., at 54. Three detectives located petitioner at a neighbor's house on the
morning of August 11. Petitioner was taken into custody; athough he was
not told he was under arrest, he would have been physicaly restrained if he
had attempted to leave. Opinion in People v. Dunaway (Monroe County Ct,
Mar. 11, 1977). He was driven to police headquarters in a police car and
placed in an interrogation room, where he was questioned by officers after
being given the warnings required by Miranda v. Arizona, 384 U.S. 436
(1966). Petitioner waived counsel and eventually made statements and drew
sketches that incriminated him in the crime.

At petitioner's jury trial for attempted robbery and felony murder his
motions to suppress the statements and sketches were denied, and he was
convicted. On appeal, both the Appellate Division of the Fourth Department
and the New York Court of Appeals initialy affinned the conviction without
opinion... However, this Court granted certiorari, vacated the judgment, and
remanded the case for further consideration in light of the Court's
supervening decision in Brown v. lllinois, 422 U.S. 590 (1975). 422 U.S.
1053 (1975). The petitioner in Brown, like petitioner Dunaway. made
inculpatory statements after receiving Miranda warnings during custodial

interrogation following his seizure—in that case a formal arrest—on less
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than probable cause. Brown's motion to suppress the statements was also
denied and the statements were used to convict him. Although the Illinois
Supreme Court recognized that Brown's arrest was unlawful, it affirmed the
admission of the statemenents on the ground that the giving of Miranda
warnings break the causal connection between the illegal arrest and the
giving of the statements. This Court reversed, holding that the iurts erred in
adopting a. per se rule that Miranda warnings if themselves sufficed to cure
the Fourt Amendment rather the Court held that in order to use such
statements prosecution must show not only that the statements Fifth
Amendment voluntariness standard, but also that the inection between the
statements and the illegal arrest isfficiently to purge the primary taint of the
illegal arrest in e distinct policies and interests of the Fourth Amendment.

In compliance with the remand, the New York Court of Appeals he
Monroe County Court to make further factua findings as to whether there
was a detention of petitioner, whether the police had probable cause, "and,
in the event there was a detention and probable cause is not found for such
detention, to determine the further question as to whether the making of the
confessions red infirm by the illega arrest (see Brown v. lllinois, 422
supra)". Peoplev. Dunaway, 38 N.Y.2d 812. 813-814, 1 583, 584 (1975).

The County Court determined after a supplementary suppresig that
Dunaway's motion to suppress should have been granted...

A divided Appellate Division reversed... The Court of Appeals dismissed
petitioner's application for leave to appedl....

We granted certiorari ... to clarify the Fourth Amendment's its as to the
requiremebts as to the permissible grounds for custodial interrogation and to

review the New York court's application of Brown v. lllinois. We reverse.
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I

We first consider whether the Rochester police violated the Fourth and
Fourteenth Amendments when, without probable cause to arrest, they took
petitioner into custody, transported him to the police, and detained him there
for interrogation.

... There can be little doubt that petitioner was "seized" in the sndment
sense when he was taken involuntarily to the on. And respondent State
concedes that the police lacked probable cause to arrest petitioner before his
incriminating statement during interrogation. Nevertheless respondent
contends that the seizure of petitioner did not amount to an arrest and was
therefore permissible under the Fourth Amendment because the police had a
"reasonable suspicion" that petitioner possessed "intimate knowledge about a
serious and unsolved crime". Brief for Respondent 10. We disagree.

Before Terry v. Ohio, 392 U.S. 1 (1968), the Fourth Amendments
guarantee against unreasonable seizures of persons was analyzed in terms of
arrest, probable cause for arrest, and warrants based on such probable
cause. The basic principles were relatively simple and straightforward: The
term "arrest" was synonymous with those seizures governed by the Fourth
Amendment. While warrants were not required in all circumstances, the
requirement of probable cause, as elaborated in numerous precedents, was
treated as absolute. The "long prevailing standards" of probable cause
embodied "the best compromise that has been found for accommodating the
[] often opposing interests’ in "safeguarding] citizens from rash and
unreasonable interferences with privacy” and in "seek[ing] to give fal-
leeway for enforcing the law in the community's protection". Brinegar v.
United States, 338 U.S. 160, 176 (1949). The standard of probable cause



thus represented the accumulated wisdom of precedent and experience as to
the minimum justification necessary to make the kind of intrusion involved
in an arrest "reasonable” under the Fourth Amendment. The standard
applied to dl arrests, without the need to "balance" the interests and
circumstances involved in particular situations...

Terry for the first time recognized an exception to the requirement that
Fourth Amendment seizures of persons must be based on probable cause.
That case involved a brief on-the-spot stop on the street and a frisk for
weapons, a situation that did not fit comfortably within the traditional
concept of an "arrest”. Nevertheless, the Court held that even this type of
"necessarily swift action predicated upon the on-the-spot observations of the
officer on the beat" constituted a "serious intrusion upon the sanctity of the
person, which may inflict great indignity and arouse strong resentment”, 392
U.S, at 20, 17, and therefore "must be tested by the Fourth Amendment's
general proscription against unreasonable searches and seizures'. Id., at 20.
However, since the intrusion involved in a "stop and frisk" was so much less
severe than that involved in traditional "arrests’, the Court declined to stretch
the concept of "arrest"—and the general rule requiring probable cause to
make arrests “"reasonable” under the Fourth Amendment—to cover such
intrusions. Instead, the Court treated the stop and frisk intrusion as a sui
generis "rubric of police conduct,” ibid. And to determine the justification
necessary to make this specially limited intrusion "reasonable” under the
Fourth Amendment, the Court balanced the limited violation of individual
privacy involved against the opposing interests in crime prevention and
detection and in the police officer's safety. Id., at 22-27. As a consequence,
the Court establislied" a narrowly drawn authority to permit a reasonable
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search for weapons for the protection of the police officer, where he has
reason to believe that he is dealing with an armed and dangerous individual,
regardless of whether he has probable cause to arrest the individual lor a
crime". 1d., at 27. Thus, Terry departed from traditional Fourth Amendment
analysis in two respects. First, it defined a specia category of Fourth
Amendment "seizures' so substantially less intrusive than arrests that the
general rule requiring probable cause to make Fourth Amendment "seizures’
reasonable could be replaced by a balancing test. Second, the application of
this balancing test led the Court to approve this narrowly defined less
intrusive seizure on grounds less rigorous than probable cause, but only for
the purpose of a pat-down for weapons.

Because Terry involved an exception to the general rule requiring
probable cause, this Court has been careful to maintain its narrow scope.
Terry itself involved a limited, on-the-street frisk for weapons...

Respondent State now urges the Court to apply a balancing test, rather
than the general rule, to custodial interrogations, and to hold that "seizures'
such as that in this case may be justified by mere "reasonable suspicion”.
Terry and its progeny clearly do not support such a result. The narrow
intrusions involved in those cases were judged by a balancing test rather
than by the general principle that Fourth Amendment seizures must be
supported by the "long prevailing standards" of probable cause, Brinegar v.
United States, 338 U.S,, at 176, only because these intrusions fdl far short

ofthe kind of intrusion associated with an arrest...

In contrast to the brief and narrowly circumscribed intrusions involved

in those cases, the detention of peuuonei was in important respects
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indistinguishable from a traditional arrest. Petitioner was not questioned
briefly where he was found. Instead, he was taken from a neighbor's home to
a police car, transported to a police station, and placed in an interrogation
room. He was never informed that he was "free to go"; indeed, he would
have been physically restrained if he had refused to accompany the officers
or had tried to escape their custody. The application of the Fourth
Amendment's requirement of probable cause does not depend on whether an
intrusion of this magnitude is termed an "arrest" under state law. The mere
facts that petitioner was not told he was under arrest, was not "booked," and
would not have had an arrest record if the interrogation had proved fruitless,
while not insignificant for al purposes. . .obvioudy do not make petitioner's
seizure even roughly analogous to the narrowly defined intrusions involved
in Terry and its progeny. Indeed, any "exception" that could cover a seizure
as intrusive as that in this case would threaten to swallow the general rule
that Fourth Amendment seizures are "reasonable" only if based on probable
cause.

The central importance of the probable cause reguirement to the
protection of a citizen's privacy afforded by the Fourth Amendment's
guarantees cannot be compromised in this fashion. "The requirement of
probable cause has roots that are deep in our history". Henry v. United
States, 361 U.S. 98, 100 (1959). Hodtility to seizures, based on mere
suspicion was a prime motivation for the adoption of the Fourth
Amendment, and decisions immediately after its adoption affirmed firf
"common rumor or report, suspicion, or even 'strong reason to suspect' was
not adequate to support a warrant tor arrest”. Id., at 101 (footnotes omitted).
The familiar threshold standard of probable cause for Fourth Amendment
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seizures reflects the benefit of extensive experience accommodating the
factors relevant to the 'reasonableness’ requirement of the Fourth
Amendment, and provides the relative simplicity and clarity necessary to the
implementation of a workable rule.

In effect, respondents urge us to adopt a multifactor balancing test of
"reasonable police conduct under the circumstances' to cover dl seizures
that do not amount to technical arrests. But the protections intended by the
Framers could all too easily disappear in the consideration and balancing of
the multifarious circumstances presented by different cases, especialy when
that balancing may be done in the first instance by police officers engaged in
the "often competitive enterprise of ferreting out crime". Johnson v. United
States, 333 U.S. 10, 14 (1948). A single, familiar standard is essentia to
guide police officers, who have only limited time and expertise to reflect on
and balance the socia and individual interests involved in the specific
circumstances they confront. Indeed, our recognition of these dangers, and
our conseguent reluctance to depart from the proven protections afforded by
the general rule, is reflected in the narrow limitations emphasized in the
cases employing the balancing test. For al but those narrowly defined intru-
sions, the requisite "balancing" has been performed in centuries of precedent
and is embodied in the principle that seizures are "reasonable" only if
supported by probable cause.

Moreover, two important decisions since Terry confirm the conclusion
that the treatment of petitioner, whether or not it is technically characterized
as an arrest, must be supported by probable cause. Davis v. Mississippi, 394
U.S. 721 (1969), decided the term after Terry, considered whether

fingerprints taken from a suspect detained without probable cause must be
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excluded from evidence. The State argued that the detention "was of a type
which does not require probable cause”, 394 U.S., at 726, because it
occurred during an investigative, rather than accusatory stage, and because it
was for the sole purpose of taking fingerprints. Rejecting the State's first
argument, the Court warned:

"[Tlo argue that the Fourth Amendment does not apply to the
investigatory stage is fundamentally to misconceive the purposes of the
Fourth Amendment. Investigatory seizures would subject unlimited numbers
of innocent persons to the harassment and ignominy incident to involuntary
detention. Nothing is more clear than that the Fourth Amendment was meant
to prevent wholesale intrusions upon the personal security of our citizenry,
whether these intrusions be termed 'arrests' or 'investigatory detentions™. Id.,
at 726-727.

The State's second argument in Davis was more substantial, largely
because of the distinctions between taking fingerprints and interrogation:

"Fingerprinting involves none of the probing into an individual's
private life and thoughts that marks an interrogation or search. Nor can
fingerprint detention be employed repeatedly to harass any individual, since
the police need only one set of each person's prints. Furthermore,
fingerprinting is an inherently more reliable and effective crime-solving too!
than eyewitness identifications or confessions and is not subject to such
abuses as the improper line-up and the 'third degree'. Finally, because there
is no danger of destruction of fingerprints, the limited detention need not
come unexpectedly or at an inconvenient time". Id., at 727.

In Davis, however, the Court found it unnecessary to decide the validity

of a "narrowly circumscribed procedure for obtaining" the fingerprints of
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suspects without probable cause—in part because, as the Court emphasized,
"petitioner was not merely fingerprinted during the ... detention but also
subjected to interrogation”. Id., at 728 (emphasis added). The detention
therefore violated the Fourth Amendment.

Brown v. lllinois, 422 U.S. 590 (1975), similarly disapproved arrests
made for “investigator,” purposes on less than probable cause. Although
Brown's arrest had more of the trappings of a technical formal arrest than
petitioner's, such differences in form must not be exalted over substance.
Once in the police station, Brown was taken to an interrogation room, and
his experience was indistinguishable from petitioner's. Our condemnation of
the police conduct in Brown fits equally the police conduct in this case:

"The impropriety of the arrest was obvious; awareness of the feet was
virtually conceded by the two detectives when they repeatedly
acknowledged, in their testimony, that the purpose of their action was ‘for
investigation' or for 'questioning’... The arrest, both in design and in
execution, was investigatory. The detectives embarked upon this expedition
for evidence in the hope that something might turn up®. Id., at 605. See also
id., at 602.

These passages from Davis and Brown reflect the conclusion that
detention for custodial interrogation—regardless of its label— intrudes so
severely on interests protected by the Fourth Amendment as necessarily to
trigger the traditional safeguards against illegal arrest. We accordingly hold
that the Rochester police violated the Fourth and Fourteenth Amendments
when, without probable cause, they seized petitioner and transported him to

the police station tor interrogation.
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There remains the question whether the connection between this
unconstitutional police conduct and the incriminating statements and
sketches obtained during petitioner's illegal detention was nevertheless
sufficiently attenuated to permit the use at tria of the statements and
sketches...

The New York courts have consistently held, and petitioner does not
contest, that proper Miranda warnings were given and that his statements
were "voluntary" for purposes of the Fifth Amendment. But Brown v.
Illinois, supra, settled that "[t]he exclusionary rule, . . . when utilized to
effectuate the Fourth Amendment serves interests and policies that are
distinct from those it serves under the Fifth". 422 U.S., at 601, and held'
therefore that "Miranda warnings, and the exclusion of a confession made
without them, do not alone sufficiently deter a Fourth Amendment viola
tion". Ibid...

Consequently, although a confession after proper Miranda warnings
may be found "voluntary" for purposes of the Fifth Amendment, this type of
"voluntariness' is merely a "threshold requirement" for Fourth Amendment!
analysis, 422 U.S. at 604. Indeed, if the Fifth Amendment has been violated,
the Fourth Amendment issue would not have to be reached.

Beyond this threshold requirement. Brown articulated a test designed to
vindicate the "distinct policies and interests of the Fourth Amendment”. Id.,
at 602. Following Wong Sun, the Court eschewed any per se or "but for"
rule, and identified the relevant inquiry as "whether Brown's statements were
obtained by exploitation of the illegality of his arrest", 422 U.S.. at 600; see
Wong Sun v. United States, supra, at 488. Brown's focus on "the causal
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connection between the illegality and the confession", 422 U.S., at 603,
reflected the two policies behind the use of the exclusionary rule to effectuate
the Fourth Amendment. When there is a close causal connection between the
illegal seizure and the confession, not only is exclusion of the evidence more
likely to deter similar police misconduct in the future, but use of the evidence
is more likely to compromise the integrity of the courts.

Brown identified several factors to be considered "in determining
whether the confession is obtained by exploitation of an illega arrest [:] [t] he
temporal proximity of the arrest and the confession, the presence of
intervening circumstances,. . and, particularly, the purpose and flagrancy of
the official misconduct... And the burden of showing admissibility rests, of
course, on the prosecution”. Id., at 603-604. Examining the case before it,
the Court readily concluded that the State had failed to sustain its burden of
showing the confession was admissible. In the "less than two hours" that
elapsed between the arrest and the confession "there was no intervening
event of significance whatsoever". lbid. Furthermore, the arrest without
probable cause had a "quality of purposefulness’ in that it was an
"expedition for evidence" admittedly undertaken "in the hope that something
might turn up”. Id., at 605.

The situation in this case is virtualy a replica of the situation in Brown.
Petitioner was also admittedly seized without probable cause in the hope that
something might turn up, and confessed without any intervening event of
significance. Nevertheless, three members of the Appellate Division
purported to distinguish Brown on the ground that the police did not
threaten or abuse petitioner (presumably putting aside his illegal seizure and
detention) and that the police conduct was "highly protective of defendant's
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Fifth and Sixth Amendment rights'. 61 App.Div.2d, at 303. 402 N.Y.S.2d,
at 493. This betrays a lingering confusion between "voluntariness' for
purposes of the Fifth Amendment and the "causal connection” test
established in Brown. Satisfying the Ffth Amendment is only the
"threshold" condition of the Fourth Amendment analysis required by Brown.
No intervening events broke the connection between petitioner's illegal
detention and his confession. To admit petitioner's confession in such a case
would alow "law enforcement officers to violate the Fourth Amendment
with impunity, safe in the knowledge that they could wash their hands in the
'procedural safeguards' of the Fifth"™,
Reversed®.

V. KATZv. UNITED STATES
389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967).

MR. JUSTICE STEWART delivered the opinion of the Court.

The petitioner was convicted in the District Court for the Southern
District of California under an eight-count indictment charging him with
transmitting wagering information by telephone from Los Angeles to Miami
and Boston, in violation of a federal statute. At trial the Government was
permitted, over the petitioner's objection, to introduce evidence of the
petitioner's end of telephone conversations, overheard by FBI agents who

had attached an electronic listening and recording device to the outside of

! Comment 25 Emory L.J. 227, 238 (1976).
2Justice White and Justice Stevens wrote concurring opinions. Justice .Rehnquist wrote a dissenting opinion wuch
Chief Justice Burger joined.
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the public telephone booth from which he had placed his calls. In affirming
his conviction, the Court of Appeals rejected the contention that the
recordings had been obtained in violation of the Fourth Amendment,
because "[there was no physical entrance into the area occupied by [the

" We granted certiorari in order to consider the constitutional

petitioner]
questions thus presented.
The petitioner has phrased those questions as follows:

"A. Whether a public telephone booth is a constitutionally protected
area so that evidence obtained by attaching an electronic listening recording
device to the top of such a booth is obtained in violation of the right to
privacy of the user of the booth.

"B. Whether physical penetration of a constitutionally protected area is
necessary before a search and seizure can be said to be violative of the
Fourth Amendment to the United States Constitution".

We decline to adopt this formulation of the issues. In the first place, the
correct solution of Fourth Amendment problems is not necessarily promoted
by incantation of the phrase "constitutionally protected area’. Secondly, the
Fourth Amendment cannot be translated into a general constitutional "right
to privacy". That Amendment protects individual privacy against certain
kinds of governmental intrusion, but its protections go further, and often
have nothing to do with privacy at al. Other provisions of the Constitution
protect personal privacy from other forms of governmental invasion. But the
protection of a person's general right to privacy—his right to be let alone by
other people—is, like the protection of his property and of his very life, left

largely to the law of the individual States.

1369 F.2d 130, 134.



Because of the misleading way the issues have been formulated, the
parties have attached great significance to the characterization of the
telephone booth from which the petitioner placed his calls. The petitioner
has strenuously argued that the booth was a "constitutionally protected
ared'. The Government has maintained with equal vigor that it was not. But
this effort to decide whether or not a given "ared’, viewed in the abstract, is
"constitutionally protected" deflects attention from the problem presented by
this case. For the Fourth Amendment protects people, not places. What a
person knowingly exposes to the public, even in his own home or office, is
not a subject of Fourth Amendment protection. . . . But what he seeks to
preserve as private, even in an area accessible to the public, may be
constitutionally protected...

The Government stresses the fact that the telephone booth from which
the petitioner made his calls was constructed partly of glass, so that he was
as visible after he entered it as he would have been if he had remained
outside. But what he sought to exclude when he entered the booth was not
the intruding eye—it was the uninvited ear. He did not shed his right to do
so simply because he made his calls from a place where he might be seen.
No less than an individual in a business office, in a friend's apartment or in
ataxicab, a person in atelephone booth may rely upon the protection of the
Fourth Amendment. One who occupies it, shuts the door behind him, and
pays the toll that permits him to place a call is surely entitled to assume that
the words he utters into the mouthpiece will not be broadcast to the world.
To read the Constitution more narrowly is to ignore the vital role that the

public telephone has come to play in private communication.
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The Government contends, however, that the activities of its agents in
this case should not be tested by Fourth Amendment requirements, for the
surveillance technique they employed involved no physical penetration of the
telephone booth from which the petitioner placed his calls. It is true that the
absence of such penetration was at one time thought to foreclose further
Fourth Amendment inquiry; Olmstead v. United States, 277 U.S. 438, 457,
464, 466; Goldman v. United States, 316 U.S. 129, 134-136, for that
Amendment was thought to limit only searches and seizures of tangible
property. But "[t]he premise that property interests control the right of the
Government to search and seize has been discredited". Warden v. Hayden,
387 U.S. 294, 304. Thus, although a closely divided Court supposed in
Olmstead that surveillance without any trespass and without the seizure of
any material object fell outside the ambit of the Constitution, we have since
departed from the narrow view on which that decision rested. Indeed, we
have expressly held that the Fourth Amendment governs not only the seizure
of tangible items, but extends as well to the recording of oral statements,
overheard without any "technical trespass under...local property law".
Silverman v. United States, 365 U.S. 505, 511. Once this much is
acknowledged, and once it is recognized that the Fourth Amendment
protects people—and not simply "areas'—against unreasonable searches
and seizures, it becomes clear that the reach of that Amendment cannot turn
upon the presence or absence of a physical intrusion into any given enclo-
sure.

We conclude that the underpinnings of Olmstead and Goldman have
been so eroded by our subsequent decisions that the "trespass" doctrine there

enunciated can no longer be regarded as controlling. The Government's
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activities in electronically listening to and recording the petitioner's words
violated the privacy upon which he justifiably relied while using the
telephone booth and thus constituted a "search and seizure" within the
meaning of the Fourth Amendment. The fact that the electronic device
employed to achieve that end did not happen to penetrate the wall of the
booth can have no constitutional significance.

The question remaining for decision, then, is whether the search and
seizure conducted in this case complied with constitutional standards. In that
regard, the Government's position is that its agents acted in an entirely
defensible manner: They did not begin their electronic surveillance until
investigation of the petitioner's activities had established a strong probability
that he was using the telephone in question to transmit gambling information
to persons in other States, in violation of federa law. Moreover, the
surveillance was limited, both in scope and in duration, to the specific
purpose of establishing the contents of the petitioner's unlawful telephonic'
communications. The agents confined their surveillance to the brief periods
during which he used the telephone booth? and they took great care to
overhear only the conversations of the petitioner himself.®

Accepting this account of the Government's actions as accurate, it is
clear that this surveillance was so narrowly circumscribed that a duly

authorized magistrate, properly notified of the need for such investigation,

2 Based upon their previous visual observations of the petitioner, the agents correctly predicted that he would use
the telephone booth for several minutes at approximately the same time each morning. The petitioner was suhjected
to electronic surveillance only during this predetermined period. SIX recordings,. averaging some tluee minutes each,
were obtained and admitted in evidence. They preserved the petitioner's end of conversations concerning
the placing of bets and the receipt of wagering information
3 On the single oceasion when the statements of another person were inadvertently intercepted, the agents.

refrained from listening to them.
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specifically informed of the basis on which it was to proceed, and clearly
apprised of the precise intrusion it would entail, could constitutionally have
authorized, with appropriate safeguards, the very limited search and seizure
that the Government asserts in fact took place...[A]...judicial order could

by

have accommodated "the legitimate needs of law enforcement™

authorizing the carefully limited use of electronic surveillance.

The Government urges that, because its agents relied upon the decisions
in Olmstead and Goldman, and because they did no more here than they
might properly have done with prior judicial sanction, we should
retroactively validate their conduct. That we cannot do. It is apparent that
the agents in this case acted with restraint. Yet the inescapable fact is that
this restraint was imposed by the agents themselves, not by ajudicial officer.
They were not required, before commencing the search, to present their
estimate of probable cause for detached scrutiny by a neutral magistrate.
They were not compelled, during the conduct of the search itself to observe
precise limits established in advance by a specific court order. Nor were they
directed, after the search had been completed, to notify the authorizing
magistrate in detail of all that had been seized. In the absence of such
safeguards, this Court has never sustained a search upon the sole ground
that officers reasonably expected to find evidence of a particular crime and
voluntarily confined their activities to the least intrusive means consistent
with that end. Searches conducted without warrants have been held unlawful
"notwithstanding facts unquestionably showing probable cause", Agnello v.
United States, 269 U.S. 20, 33, for the Constitution requires "that the
deliberate, impartial judgment of ajudicial officer ... be interposed between

“Lopez v. United states , 373 U.S 427, 464 (dissnting opinion of Mr. Justice Brennar).
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the citizen and the police . . ." Wong Sun v. United States, 371 U.S. 471,
481-482. "Over and again this Court has emphasized that the mandate of the
[Fourth] Amendment requires adherence to judicial processes," United States
v. Jeffers, 342 U.S. 48, 51, and that searches conducted outside the judicial
process, without prior approval by judge or magistrate, are per se
unreasonable under the Fourth Amendment—subject only to a few
specifically established and well-delineated exceptions.

It is difficult to imagine how any of those exceptions could ever apply to
the sort of search arid seizure involved in this case. Even electronic
surveillance substantially contemporaneous with an individual's arrest could
hardly be deemed an "incident" of that arrest. Nor could the use of electronic
surveillance without prior authorization be justified on grounds of "hot
pursuit". And, of course, the very nature of electronic surveillance precludes
its use pursuant to the suspect's consent.

The Government does not question these basic principles. Rather, it
urges the creation of a new exception to cover this case. It argues that
surveillance of a telephone booth should be exempted from the usual
requirement of advance authorization by a magistrate upon a showing of
probable cause. We cannot agree. Omission of such authorization"bypasses
the safeguards provided by an objective predetermination of probable cause,
and substitutes instead the far less reliable procedure of an after-the-event
justification for the... search, too likely to be subtly influenced by the familiar
shortcomings of hindsight judgment”. Beck v. Ohio, 579 U.S. 89, 96.

And bypassing a neutral predetermination of the scope of a search
leaves individuals secure from Fourth Amendment violations "only in the

discretion of the police".M. at. 97.
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These considerations do not vanish when the search in question is
transferred from the setting of a home, an office, or a hotel room to that of a
telephone booth. Wherever a man may be, he is entitled to know that he will
remain free from unreasonable searches and seizures. The government
agents here ignored "the procedure of antecedent justification...that is central
to the Fourth Amendment"®, a procedure that we hold to be a constitutional
precondition of the kind of electronic surveillance involved in this case.
Because the surveillance here tailed to meet that condition, and because it
led to the petitioner's conviction, thejudgment must be reversed.

It is so ordered.

MR. JUSTICE HARLAN, concurring.

I join the opinion of the Court, which | read to hold only (a) that an
enclosed telephone booth is an area where, like a home...and unlike a field...
a person has a constitutionally protected reasonable expectation of privacy,
(b) that electromc as well as physical intrusion into a place that is in this
sense private may constitute a violation of the Fourth Amendment, and (c)
that the invasion of a constitutionally protected area by federal authorities is,
as the Court has long held, presumptively unreasonable in the absence of a
search warrant.

As the Court's opinion states, "the Fourth Amendment protects people,
not places'. The question, however, is what protection it affords to those
people. Generally, as here, the answer to that question requires reference to a
"place". My understanding ot the rule that has emerged from prior decisions

is that there is a twofold requirement, first that a person have exhibited an

5 S Cghan v Urited Sates 386 US 323, 330,
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actual (subjective) expectation of privacy and, second, that the expectation
be one that society is prepared to recognize as “reasonable”. Thus a man's
home is, for most purposes, a place where he expects privacy, but objects,
activities, or statements that he exposes to the "plain view" of outsiders are
not “protected” because no intention to keep them to himself has been
exhibited. On the other hand, conversations in the open would not be
protected against being overheard, for the expectation of privacy under the
circumstances would be unreasonable...

The critical fact in this case is that "[o]ne who occupies it, [a telephone
booth] shuts the door behind him, and pays the toll that permits him to place
a call is surely entitled to assume™ that his conversation is not being
intercepted. Ante, at 352. The point is not that the booth is "accessible to the
public™ at other times, ante, at 351, but that it is a temporarily private place
whose momentary occupants' expectations of freedom from intrusion are

recognized as reasonable...®

VI. DOUGLAS v. CALIFORNIA
372 U.S. 353, 83 S.Ct 814, 9 L.Ed2d 8U (1963).

MR. JUSTICE DOUGLAS delivered the opinion of the Court.
Petitioners, Bennie Will Meyes and William Douglas, were jointly tried
and convicted in a California court on an information charging them with 13
felonies. A single public defender was appointed to represent them. At the

commencement of tho trial, the defender moved tor a continuance, stating

® Justice Douglas wrote a concurring opinion which Justice Breniv junited Justice White also wrote a concurring
opinion. Justice Black wrote a dissenting opinion.
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that the case was very complicated, that he was not as prepared as he fet he
should be because he was handling a different defense every day, and that
there was a conflict of interest between the petitioners requiring the
appointment of separate counsel for each of them. This motion was denied.
Thereafter, petitioners dismissed the defender, claiming he was unprepared,
and again renewed motions for separate counsel and for a continuance.
These motions also were denied, and petitioners were ultimately convicted
by ajury of al 13 felonies, which included robbery, assault with a deadly
weapon, and assault with intent to commit murder. Both were given prison
terms. Both appealed as of right to the California District Court of Appeal.
That court affirmed their convictions. 187 Cal.App.2d 802, 10 Cal.Rptr.
188. Both Meyes and Douglas then petitioned for further discretionary
review in the California Supreme Court, but their petitions were denied
without a hearing. 187 Cal.App.2d, at 813, 10 Cal.Rptr., at 195. We granted
certiorari...

Although several questions are presented in the petition for certiorari,
we address ourselves to only one of them. The record shows that petitioners
requested, and were denied, the assistance of counsel on appeal, even though
it plainly appeared they were indigents. In denying petitioners requests, the
California District Court of Appeal stated that it had "gone through" the
record and had conic to the conclusion that "no good whatever could be
served by appointment of counsel”. 187 Cal.App.2d 802, 812, 10 Cal.Rptr.
188, 195. The District Court of Appeal was acting in accordance with a
Cdifornia rule of criminal procedure which provides that state appellate
courts, upon the reguest of an indigent for counsel, may make "an

independent investigation of the record and determine whether it: would be of
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advantage to the defendant or helpful to the appellate court to have counsel
appointed...

After such investigation, appellate courts should appoint counsel it'in
their opinion it would be helpful to the defendant or the court, and should
deny the appointment of counsel only if in their judgment such appointment
would be of no value to either the defendant or the court”. People v. Hyde,
51 Cal.2d 152, 154, 331 P.2d 42, 43.

We agree, however, with Justice Traynor of the California Supreme
Court, who said that the "[d]enial of counsel on appea [to an indigent]
would seem to be a discrimination at least as invidious as that condemned in
Griffin v. lllinois..." People v. Brown, 55 Cal.2d 64, 71, 357 P.2d 1072,
1076 (concurring opinion). In Griffin v. lllinois, 351 U.S. 12, we held that a
State may not grant appellate review in such a way as to discriminate against
some convicted defendants on account of their poverty. There ... the right to
a free transcript on appeal was in issue. Here the issue is whether or not an
indigent shall be denied the assistance of counsel on appeal. In either case
the evil is the same: discrimination against the indigent. For there can be no
equal justice where the kind of an appeal a man enjoys "depends on the
amount of money he has". Griffin v. Illinois, supra, at p. 19.

In spite of Cdlifornia's forward treatment of indigents, under its present
practice the type of an appeal a person is afforded in the District Court of
Appeal hinges upon whether or not he can pay for the assistance of counsel.
If he can the appellate court passes on ihe merits of his case ouiv after
having the full benefit of written briefs and ora argument by counsel. If he
cannot the appellate court is forced to prejudge the merits before it can even

detonioc whelher counsel should be provided. At this stage in the proceed
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ings only the barren record speaks for the indigent, and, unless the printed
pages show that an injustice has been committed, he is forced to go without
a champion on appeal. Any real chance he may have had of showing that his
appeal has hidden merit is deprived him when the court decides on an ex
parte examination of the record that the assistance of counsel is not
required.

We are not here concerned with problems that might arise from the
denial of counsel for the preparation of a petition for discretionary or
mandatory review beyond the stage in the appellate process at which the
claims have once been presented by a lawyer and passed upon by an
appellate court. We are dealing only with the first appeal, granted as a
matter of right to rich and poor alike... froma criminal conviction. We need
not now decide whether California would have to provide counsel for an
indigent seeking a discretionary hearing from the California Supreme Court
after the District Court of Appeal had sustained his conviction...or whether
counsel must be appointed for an indigent seeking review of an appellate
affirmance of his conviction in this Court by appeal as of right or by petition
for a writ of certiorari which lies within the Court's discretion. But it is
appropriate to observe that a State can, consistently with the Fourteenth
Amendment, provide for differences so long as the result does not amount to
a denia of due process or an "invidious discrimination." Williamson v. Lee
Optical Co., 348 U.S. 483, 489... Absolute equality is not required; lines can
be and are drawn and we often sustain them. ... But where the merits of the
one and only appeal an indigent has as of right are decided without benefit
of counsel, we think an unconstitutional line has been drawn between rich

and poor.
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When an indigent is forced to run tin's gantlet of a preliminary showing
of merit, the right to appeal does not comport with fair procedure. In the
federal courts, on the other hand, an indigent must be afforded counsel on
appeal whenever he challenges a certification that the appeal is not taken in
good feith...The federal courts must honor his request for counsel regardless
of what they think: the merits of the case may be; and "representation in the
role of an advocate is required". Ellis v. United States, 356 U.S. 674, 675. In
California, however, once the court has "gone through" the record and
denied counsel, the indigent has no recourse but to prosecute his appeal on
his own, as best he can, no matter how meritorious his case may turn out to
be. The present case, where counsel was denied petitioners on appeal, shows
that the discrimination is not between "possibly good and obviously bad
cases", but between cases where the rich man can require the court to listen
to argument of counsel before deciding on the merits, but a poor man
cannot. There is lacking that equality demanded by the Fourteenth
Amendment where the rich man, who appeals as of right, enjoys the benefit
of counsel's examination into the record, research of the law, and
marshalling of arguments on his behalf, while the indigent, already burdened
by a preliminary determination that his case is without merit, is forced to
shift for himself. The indigent, where the record is unclear or the errors are
hidden, has only the right to a meaningless ritual, while the rich man has a
meaningful appeal.

We vacate the judgment of the District Court of Appeal and remand the
case to that court for further proceedings not inconsistent with this opinion.

It is so ordered.
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MR. JUSTICE HARLAN, whom MR. JUSTICE STEWART joins,
dissenting.

In holding that an indigent has an absolute right to appointed counsel on
appeal of a state criminal conviction, the Court appears to rely both on the
Equal Protection Clause and on the guarantees of fair procedure inherent in
the Due Process Clause of the Fourteenth Amendment, with obvious
emphasis on "equal protection”. In my view the Equal Protection Clause is
not apposite, and its application to cases like the present one can lead only to
mischievous results. This case should be judged solely under the Due
Process Clause, and | do not believe that the California procedure violates
that provision.

EQUAL PROTECTION

To approach the present problem in terms of the Equal Protection
Clause is, | submit, but to substitute resounding phrases for analysis. |
dissented from this approach in Griffin v. Illinois, 351 U.S. 12, 29, 34-36,
and | am constrained to dissent from the implicit extension of the equal
protection approach here—to a case in which the State denies no one an
appeal, but seeks only to keep within reasonable bounds the instances in
which appellate counsel will be assigned to indigents.

The States, of course, are prohibited by the Equal Protection Clause
from discriminating between "rich" and "poor" as such in the formulation
and application of their laws. But it is a far different thing to suggest that
this provision prevents the State from adopting a law of general applicability
that may affect the poor more harshly than it does the rich, or, on the other
hand, from making some effort to redress economic imbalances while not

eliminating them entirely.



Every financial exaction which the State imposes on a uniform basis is
more easily satisfied by the well-to-do than by the indigent. Yet | take it that
no one would dispute the constitutional power of the State to levy a uniform
sales tax, to charge tuition at a state university, to fix rates for the purchase
of water from a municipal corporation, to impose a standard fine for criminal
violations, or to establish minimum bail for various categories of offenses.
Nor could it be contended that the State may not classify as crimes acts
which the poor are more likely to commit than are the rich. And surely, there
would be no basis for attacking a state law which provided benefits for the
needy simply because those benefits fdl short of the goods or services that
others could purchase for themselves.

Laws such as these do not deny equal protection to the less fortunate for
one essential reason: the Equal Protection Clause does not impose on the
States "an affirmative duty to lift the handicaps flowing from differences in
economic circumstances'’. To so construe it would be to read into the
Constitution a philosophy of leveling that would be foreign to many of our
basic concepts of the proper relations between government and society. The
State may have a moral obligation to eliminate the evils of poverty, but it is
not required by the Equal Protection Clause to give to some whatever others
can afford.

Thus it should be apparent that the present case ... is not one properly
regarded as arising under this clause. California does not discriminate
between rich and poor in having a uniform policy permitting everyone to

appeal and to retain counsel, and in having a separate rule dealing only with

! Giffin a lllindis supra &. 34 (dissenting opinion of this writer).
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the standards for the appointment of counsel for those unable to retain their
own attorneys. The sole classification established by this rule is between
those cases that are believed to have merit and those regarded as frivolous.
And, of course, no matter how far the state rule might go in providing
counsel for indigents, it could never be expected to satisfy an affirmative
duty—if one existed—to place the poor ori the same level as those who can
afford the best legal talent available.

Parenthetically, it should be noted that if the present problem may be
viewed as one of egual protection, so may the question of the right to
appointed counsel at trial, and the Court's analysis of that right in Gideon v.
Wainwright, ante, p. 335, decided today, is wholly unnecessary. The short
way to dispose of Gideon v. Wainwright, in other words, would be simply to
say that the State deprives the indigent of equal protection whenever it fails
to furnish him with legal services, and perhaps with other services as well,
equivaent to those that the affluent defendant can obtain.

Thereal question in this case, | submit, and the only one that permits of
satisfactory analysis, is whether or not the state rule, as applied in this case,
is consistent with the requirements of fair procedure guaranteed by the Due
Process Clause. Of course, in considering this question, it must not be lost
sight of that the State's responsibility under the Due Process Clause is to
providejustice for all. Refusd to furnish criminal indigents with some things
that others can afford may fal short of constitutional standards of fairness.
The problem before us is whether this is such a case.

DUE PROCESS
It bears reiteration that California's procedure of screening its criminal

appeals to determine whether or not counsel ought to be aprointed denies to
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no one the right to appeal. This is not a case ... in which a court rule or
statute bars al consideration of the merits of an appeal unless docketing fees
are prepaid. Nor is it like Griffin v. Illinois, supra, in which the State
conceded that "petitioners needed a transcript in order to get adequate
appellate review of their alleged tria errors’. 351 U.S,, at 16. Here it is this
Court which finds, notwithstanding California’s assertions to the contrary,
that as a matter of constitutional law "adegquate appellate review" is
impossible unless counsel has been appointed. And while Griffin left it open
to the States to devise "other means of affording adequate and effective
appellate review to indigent defendants’, 351 U.S., at 20, the present
decision establishes what is seemingly an absolute rale under which the
State may be left without any means of protecting itself against the
employment of counsel in frivolous appeals.

It was precisely towards providing adequate appellate review— as part
of what the Court concedes to be "Cdlifornias forward treatment of
indigents'—that the State formulated the system which the Court today
strikes down. That system requires the state appellate courts to appoint
counsel on appea for any indigent defendant except "if in their judgment
such appointment would be of no value to either the defendant or the court".
Peoplev. Hyde, 51 Cal.2d 152, 154, 331 P.2d 42, 43. Thisjudgment can be
reached only after an independent investigation of the trial record by the
reviewing court. And even if counsel is denied, a full appeal on the merits is
accorded to the indigent appellant, together with a statement of the reasons
why counsel was not assigned. There is nothing in the present case, or in
any other case that has been cited to us, to indicate that the system has

resulted in injustice. Quite the contrarv, there is every reason to believe that
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California appellate courts have made a painstaking effort to apply the rule
fairly and to live up to the State Supreme Court's mandate...

We have today held that in a case such as the one before us, there is an
absolute right to the services of counsel at trial... But the appellate
procedures involved here stand on an entirely different constitutional footing.
First, appellate review is in itself not required by the Fourteenth
Amendment.... and thus the question presented is the narrow one whether
the State's rules with respect to the appointment of counsel are so arbitrary
or unreasonable, in the context of the particular appellate procedure that it
has established, as to require their invalidation. Second, the kinds of
questions that may arise on appeal are circumscribed by the record of the
proceedings that led to the conviction; they do not encompass the large
variety of tactical and strategic problems that must be resolved at the trial.
Third, as California applies its rule, the indigent appellant receives the
benefit of expert and conscientious legal appraisal of the merits of his case
on the basis of the trial record, and whether or not he is assigned counsel, is
guaranteed full consideration of his appeal. It would be painting with too
broad a brush to conclude that under these circumstances an appeal is just
like a trial.

What the Court finds constitutionally offensive in California's procedure
bears a striking resemblance to the rules of this Court and many state courts
of last resort on petitions for certiorari or for leave to appeal filed by indigent
defendants pro se. Under the practice of this Court, onlv if ii appears iron-
the petition for certiorari that a case merits review is leave to proceed in
forma pauperis granted, the cakc transferred to the Appellate Docket, and

counsel appointed. Since our review is generally discretionary and since we
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arc often not even given the benefit of a record in the proceedings below, the
disadvantages to the indigent petitioner might be regarded as more
substantial than in California. But as conscientiously committed as this
Court is to the great principle of "Equal Justice Under Law", it has never
deemed itself constitutionally required to appoint counsel to assist in the
preparation of each of the more than 1,000 pro se petitions for certiorari
currently being filed each Term. We should know from our own experience
that appellate courts generally go out of their way to give fair consideration
to those who are unrepresented.

The Court distinguishes our review from the present case on the
grounds that the California rule relates to “"the first appeal, granted as a
matter of right." Ante, p. 356. But | fail to see the significance of this
difference. Surely, it cannot be contended that the requirements of fair
procedure are exhausted once an indigent has been given one appellate
review... Nor can it well be suggested that having appointed counsel is more
necessary to the fair administration of justice in an initial appeal taken as a
matter of right, which the reviewing court on the full record has already
determined to be frivolous, than in a petition asking a higher appellate court
to exercise its discretion to consider what may be a substantia! constitutional
claim.

Further, there is no indication in this record, or in the state cases cited to
us, that the California procedure differs in any material respect from the
screening of appeals in federal criminal cases that is prescribed by 28 U.S.C
§ 1915. As recently as last Term, in Coppedgc v. United States, 369 U.S.

438 wc had occasion to pass upon the application of this statute. Although
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to reject an application for leave to appeal in forma pauperis, it nonetheless
recognized that the federal courts could prevent the needless expenditure of
public funds by summarily disposing of frivolous appeals. Indeed in some
respects, California has outdone the federal system, since it provides a
transcript and an appeal on the meritsin all cases, no matter how frivolous.

I cannot agree that the Constitution prohibits a State, in seeking to
redress economic imbalances at its bar of justice and to provide indigents
with full review, from taking reasonable steps to guard against needless
expense. Thisisal that California has done. Accordingly, | would affirm the
state judgment?.

VIlI. GARRITYv. NEW JERSEY
386 U.S. 493, 87 S.Ct. 616, 17 L.Ed.2d 562 (1967).

MR. JUSTICE DOUGLAS delivered the opinion of the Court.

Appellants were police officers in certain New Jersey boroughs. The
Supreme Court of New Jersey ordered that alleged irregularities in handling
cases in the municipal courts of those boroughs be investigated by the
Attorney General, invested him with broad powers of inquiry and
investigation, and directed him to make a report to the court. The matters
investigated concerned alleged fixing of traffic tickets.

Before being questioned, each appellant was warned (1) that anything
he said might be used against him in any state criminal proceeding; (2) mat

he had the privilege to refuse to answer if the disclosure would tend to

2 Justice dark wrote a dissenting opinion.
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incriminate him; but (3) that if he refused to answer he would be subject to
removal from office.

Appellants answered the questions. No immunity was granted, as there
is no immunity statute applicable in these circumstances. Over their
objections, some of the answers given were used in subsequent prosecutions
for conspiracy to obstruct the administration of the traffic laws. Appellants
were convicted and their convictions were sustained over their protests that
their statements were coerced, by reason of the fact that, if they refused to
answer, they could lose their positions with the police department. See 44

N.J. 209, 207 A.2d 689, 44 N.J. 259, 208 A.2d 146.

The choice imposed on petitioners was one between self-incrimination or
job forfeiture. Coercion that vitiates a confesson under Chambersv. Florida,
309 U.S. 227, and related cases can be "mental as well as physical"; "the
blood of the accused is not the only halmark of an unconstitutional
inquisition”. Blackburn v. Alabama, 361 U.S. 199, 206. Subtle pressures . . .
may be as telling as coarse and vulgar ones. The question is whether the
accused was deprived of his "free choice to admit, to deny, or to refuse to
answer". Lisenbav. Cdlifornia, 314 U.S. 219, 241.

We adhere to Boyd v. United States, 116 U.S. 616, a civil forfeiture
action against property. A statute offered the owner an election between
producing a document or forfeiture of the goods at issue in the proceeding.
This was held to be a form of compulsion in violation of both the Fifth
Amendment and the Fourth Amendment...

The choice given petitioners was either to forfeit their jobs or to

incriminate themselves. The option to lose their means of livelihood or to pay
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the penalty of self-incrimination is the antithesis of free choice to speak out
oT to remain silent. That practice, like interrogation practices we reviewed in
Miranda v. Arizona, 384 U.S. 436, 464-465, is "likely to exert such pressure
upon an individual as to disable him from making a free and rational
choice". We think the statements were infected by the coercion inherent in
this scheme of questioning and cannot be sustained as voluntary under our
prior decisions.

It is said that there was a "waiver". That, however, is a federal question
for us to decide...

Where the choice is "between the rock and the whirlpool”, duress is
inherent in deciding to "waive™ one or the other...

... In these cases . . . though petitioners succumbed to compulsion, they
preserved their objections, raising them at the earliest possible point. . . The
cases are therefore quite different from the situation where one who is
anxious to make a clean breast of the whole affair volunteers the
information.

Mr. Justice Holmes in McAuliffe v. New Bedford, 155 Mass. 216, 29
N.E. 517, stated a dictum on which New Jersey heavily relies:

"The petitioner may have a constitutional right to talk politics, but he
has no constitutional right to be a policeman. There are few employments for
hire in which the servant does not agree to suspend his constitutional right of
free speech, as well as of idleness, by the implied terms of his contract. The
servant cannot complain, as he takes the employment on the terms which are
offered him. On the same principle, the city may impose any reasonable
condition upon holding oftices within its control”. Id., at 220, 29 N.E., at

517-518.
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The question in this case, however, is not cognizable in those terms. Our
question is whether a State, contrary to the requirement of the Fourteenth
Amendment, can use the threat of discharge to secure incriminatory evidence
against an employe.

We held in Slochower v. Board of Education, 350 U.S. 551, that a
public school teacher could not be discharged merely because he had
invoked the Fifth Amendment privilege against self-incrimination when
questioned by a congressional committee:

"The privilege against self-incrimination would be reduced to a hollow
mockery if its exercise could be taken as equivalent either to a confession of
guilt or a conclusive presumption of perjury... The privilege serves to protect
the innocent who otherwise might be ensnared by ambiguous
circumstances'. Id., at 557-558.

We conclude that policemen, like teachers and lawyers, are not relegated
to awatered-down version of constitutional rights.

There are rights of constitutional stature whose exercise a State may not
condition by the exaction of a price. Engaging in interstate commerce is one.
...Resort to the federal courts in diversity of citizenship cases is another. . .
Assertion of a First Amendment right is still another. . .The imposition of a
burden on the exercise of a Twenty-fourth Amendment right is also banned.
We now hold the protection of the individua under the Fourteenth
Amendment against coerced statements prohibits use in subsequent criminal
proceedings of statements obtained under threat of removal from office, and
that it extends to all, whether they are policemen or other members of our
body politic.

Reversed.
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MR. JUSTICE HARLAN, whom MR. JUSTICE CLARK and MR.
JUSTICE STEWART join, dissenting.

The majority employs a curious mixture of doctrines to invalidate these
convictions, and | confess to difficulty in percelving the intended
relationships among the various segments of its opinion. | gather that the
majority believes that the possibility that these policemen might have been
discharged had they refused to provide information pertinent to their public
responsibilities is an impermissible "condition" imposed by New Jersey upon
petitioners' privilege against self-incrimination. From this premise the
majority draws the conclusion that the statements obtained from petitioners
after a warning that discharge was possible were inadmissible. Evidently
recognizing the weakness of its conclusion, the majority attempts to bring to
its support illustrations from the lengthy series of cases in which this Court,
in light of al the relevant circumstances, has adjudged the voluntariness in
fact of statements obtained from accused persons.

The majority is apparently engaged in the delicate task of riding two
unruly horses at once: it is presumably arguing simultaneously that the
statements were involuntary as a matter of fact . . . and that the statements
were inadmissible as a matter of law, on the premise that they were products
of an impermissible condition imposed on the constitutional privilege. These
arc very different contentions and require separate replies, but in my opinion
both contentions are plainly mistaken, for reasons that follow.

I
| turn first to the suggestion that these statements were involuntary in

fact. An assessment of the voluntariness of the various statemens in issue
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here requires a more comprehensive examination of the pertinent

circumstances than the majority has undertaken.

It would be difficult to imagine interrogations to which these criteria of
duress were more completely inapplicable, or in which the requirements
which have subsequently been imposed by this Court on police questioning
were more thoroughly satisfied. Each of the petitioners received a complete
and explicit reminder of his constitutional privilege. Three of the petitioners
had counsel present, at least a fourth had consulted counsel but freely
determined that his presence was unnecessary. These petitioners were not in
any fashion "swept from familiar surroundings into police custody,
surrounded by antagonistic forces, and subjected to the techniques of
persuasion . . ." Miranda v. Arizona, 384 U.S. 436, 461. | think it manifest
that, under the standards developed by this Court to assess voluntariness,
there is no basis for saying that any of these statements were made
involuntarily.

M

The issue remaining is whether the statements were inadmissible
because they were “involuntary as a matter of law", in that they were given
after a warning that New Jersey policemen may be discharged for failure to
provide information pertinent to their public responsibilities. What is really
involved ou this score, however, is not in truth a question of“voluntariness™
at all, but rather whether the condition imposed by the State on the exercise
of the privilege against self-incrimination, namely dismissal from office, in

this instance serves in itself to render the statenients inadmissible. Absnt
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evidence of involuntariness in fact, the admissibility of these statements thus
hinges on the validity of the consequence which the State acknowledged
might have resulted if the statements had not been given. If the consequence
is constitutionally pennissible, there can surely be no objection if the State
cautions the witness that it may follow if he remains silent. If both the
consequence and the warning are constitutionally permissible, a witness is
obliged, in order to prevent the use of his statements against him in a
crimina prosecution, to prove under the standards established since Brown
v. Mississippi, 297 U.S. 278, that as a matter of fact the statements were
involuntarily made. The central issues here are therefore .. whether
consequences may properly be permitted to result to a claimant after his
invocation of the constitutional privilege, and if so, whether the consequence
in question is pennissible... [IJn my view nothing in the logic or purposes of
the privilege demands that al consequences which may result from a
witness' silence be forbidden merely because that silence is privileged. The
validity of a consequence depends both upon the hazards, if any, it presents
to the integrity of the privilege and upon the urgency of the public interests it
is designed to protect.

It can hardly be denied that New Jersey is permitted by the Constitution
to establish reasonable qualifications and standards of conduct for its public
employees. Nor can it be said that it is arbitrary or unreasonable for New
Jersey to insist that its employees furnish the appropriate authorities with
information pertinent to their employment.... Finaly, it is surety plain that
New Jersey may in particular require its employees to assist in the
prevention and detection of unlawful activities by officers of the state

government. The urgency of these reenirements is the more obvious here.



where the conduct in question is that of officias directly entrusted with the
administration of justice. The importance for our systems of justice of the
integrity of local police forces can scarcety be exaggerated. Thus, it need
only be recalled that this Court itself has often intervened in state crimina
prosecutions precisely on the ground that this might encourage high
standards of police behavior... It must be concluded, therefore, that the
sanction at issue here is reasonably calculated to serve the most basic
interests of the citizens of New Jersey.

The final question is the hazard, if any, which this sanction presents to
the constitutional privilege. The purposes for which, and the circumstances
in which, an officer's discharge might be ordered under New Jersey law
plainly may vary. It is of course possible that discharge might in a given case
be predicated on an imputation of guilt drawn from the use of the privilege,
as was thought by this Court to have occurred in Slochower v. Board of
Education, [350 U.S. 551 (1956)]. But from our vantage point, it would be
quite improper to assume that New Jersey will employ these procedures for
purposes other than to assess in good faith an employee's continued fitness
for public employment. This Court, when a state procedure for investigating
the loyalty and fitness of public employees might result either in the
Slochower situation or in an assessment in good faith of an employee, has
until today consistently paused to examine the actual circumstances of each
case... | am unable to see any justification for the majority's abandonment of
that process; it is weii calculated both to protect the essential purposes of the
privilege and to guarantee the most generous opportunities for the pursuit of
other public values. The majority's broad prohibition, on the other hand,

extends the scope of the privilege beyond its essential purposes, and



The following morning the FBI obtained from another of Andrews
sisters some snapshots of Andrews and of petitioner Simmons, who was said
by the sister to have been with Andrews the previous afternoon. These
snapshots were shown to the five bank employees who had witnessed the
robbery. Each witness identified pictures of Simmons as representing one of
the robbers. A week or two later, three of these employees identified
photographs of petitioner Garrett as depicting the other robber, the other two
witnesses stating that they did not have a clear view of the second robber.

The petitioners, together with William Andrews, subsequently were
indicted and tried for the robbery, as indicated. Just prior to the trial, Garrett
moved to suppress the Government's exhibit consisting of the suitcase
containing the incriminating items. In order to establish his standing so to
move, Garrett testified that, although he could not identify the suitcase with
certainty, it was similar to one he had owned, and that he was the owner of
clothing found inside the suitcase. The District Court denied the motion to
suppress. Garretfs testimony at the "suppression" hearing was admitted
against him at trial.

During the trial, al five bank employee witnesses identified Simmons as
one of the robbers. Three of them identified Garrett as the second robber, the
other two testifying that they did not get a good look at the second robber...

The jury found Simmons and Garrett, as well as Andrews, guilty as
charged. On appeal, the Court of Appeals for the Seventh Circuit affirmed as
to Simmons and Garrett, but reversed the conviction of Andrews on the
ground that there was insufficient evidence to connect him with the robbery.

371 F.2d 296.
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We granted certiorari as to Simmons and Garrett ... to consider the
following claims. First, Simmons asserts that his pretrial identification by
means of photographs was in the circumstances so unnecessarily suggestive
and conducive to misidentification as to deny him due process of law, or at
least to require reversal of his conviction in the exercise of our supervisory
power over the lower federal courts. . Garrett urges that his constitutional
rights were violated when testimony given by him in support of his "suppres-
sion" motion was admitted against him at trial. For reasons which follow, we
affirm the judgment of the Court of Appeals asto Simmons, but reverse as to
Garrett.

I

The facts as to the identification claim are these. As has been noted
previously, FBI agents on the day following the robbery obtained from
Andrews' sister a number of snapshots of Andrews and Simmons. There
seem to have been at least six of these pictures, consisting mostly of group
photographs of Andrews, Simmons, and others. Later the same day, these
were shown to the five bank employees who had witnessed the robbery at
their place of work, the photographs being exhibited to each employee
separately. Each of the five employees identified Simmons from the photo-
graphs. At later dates, some of these witnesses were again interviewed by the
FBI and shown indeterminate numbers of pictures. Again al identified
Simmons. At trial, the Government did not introducte any of the
photographs buf relied upon in-court identification by the five eyewitnesses,
each of whom swore that Simmons was one of the robbers.

In support of his argument, Simmons looks to last Term's "lineup"

decisions—United Slates v. Wade. 388 U.S. 218. and Gilbert v. Cdifornia,
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The following morning the FBI obtained from another of Andrews
sisters some snapshots of Andrews and of petitioner Simmons, who was said
by the sister to have been with Andrews the previous afternoon. These
snapshots were shown to the five bank employees who had witnessed the
robbery. Each witness identified pictures of Simmons as representing one of
the robbers. A week or two later, three of these employees identified
photographs of petitioner Garrett as depicting the other robber, the other two
witnesses stating that they did not have a clear view of the second robber.

The petitioners, together with William Andrews, subsequently were
indicted and tried for the robbery, as indicated. Just prior to the trial, Garrett
moved to suppress the Government's exhibit consisting of the suitcase
containing the incriminating items. In order to establish his standing so to
move, Garrett testified that, although he could not identify the suitcase with
certainty, it was similar to one be had owned, and that he was the owner of
clothing found inside the suitcase. The District Court denied the motion to
suppress. Garretts testimony at the "suppression” hearing was admitted
against him at trial.

During the trial, al five bank employee witnesses identified Simmons as
one of the robbers. Three of them identified Garrett as the second robber, the
other two testifying that they did not get a good look at the second robber...

The jury found Simmons and Garrett, as well as Andrews, guilty as
charged. On appeal, the Court of Appeals for the Seventh Circuit affirmed as
to Simmons and Garrett, but reversed the conviction of Andrews on the
ground that there was insufficient evidence to connect him with the robbery.
37 F.2d 296.
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We granted certiorari as to Simmons and Garrett ... to consider the
following claims. First, Simmons asserts that his pretrial identification by
means of photographs was in the circumstances so unnecessarily suggestive
and conducive to misidentification as to deny him due process of law, or at
least to require reversal of his conviction in the exercise of our supervisory
power over the lower federal courts. . Garrett urges that his constitutional
rights were violated when testimony given by him in support of his "suppres-
sion" motion was admitted against him at trial. For reasons which follow, we
affirm the judgment of the Court of Appeals as to Simmons, but reverse as to
Garrett.

I

The facts as to the identification claim are these. As has been noted
previously, FBI agents on the day following the robbery obtained from
Andrews' sister a number of snapshots of Andrews and Simmons. There
seem to have been at least six of these pictures, consisting mostly of group
photographs of Andrews, Simmons, and others. Later the same day, these
were shown to the five bank employees who had witnessed the robbery at
their place of work, the photographs being exhibited to each employee
separately. Each of the five employees identified Simmons from the photo-
graphs. At later dates, some of these witnesses were again interviewed by the
FBI and shown indeterminate numbers of pictures. Again, al identified
Simmons. At trial, the Government did not introduce any of the
photographs, but relied upon in-court identification by the five eyewitnesses,
each of whom swore that Simmons was one of the robbers.

In support of liis argument Simmons looks to last Term's "lineup"

decisions - United States v. Wade 388 U.S. 218. and Gilbert v. Cdlifornia,
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388 U.S. 263—in which this Court first departed from the rule that the
manner of an extra-judicial identification affects only the weight, not the
admissibility, of identification testimony at trial. The rationale of those cases
was that an accused is entitled to counsel at any “critical stage of the
prosecution”, and that a post-indictment lineup is such a "critical stage". See
388 U.S., at 236-237. Simmons, however, does not contend that he was
entitled to counsel at the time the pictures were shown to the witnesses.
Rather, he asserts simply that in the circumstances the identification
procedure was so unduly prejudicial as fatally to taint his conviction. This is
a clam which must be evaluated in light of the totality of surrounding
circumstances... Viewed in that context, we find the claim untenable.

It must be recognized that improper employment of photographs by
police may sometimes cause witnesses to err in identifying criminals. A
witness may have obtained only a brief glimpse of a criminal, or may have
seen him /underpoor conditions. Even if the police subsequently follow the
most correct photographic identification procedures and show him the
pictures of a number of individuals without indicating whom they suspect,
there is some danger that the witness may make an incorrect identification.
This danger will be increased if the police display to the witness only the
picture of a single individual who generally resembles the person he saw, or
if they show him the pictures of severa persons among which the
photograph of a single such individual recurs or is in some way emphasized.
The chance of misidentification is also heightened if the police indicate to the
witness that they have other evidence that one of the persons pictured
committed the crime. Regardless of how the initiadl misidentification comes

about, the witness thereafter is apt to retain in his memory the image of the
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photograph rather than of the person actualy seen, reducing the
trustworthiness of subseguent lineup or courtroom identification.

Despite the hazards of initial identification by photograph, this
procedure has been used widely and effectively in criminal law enforcement,
from the standpoint both of apprehending offenders and of sparing innocent
suspects the ignominy of arrest by alowing eyewitnesses to exonerate them
through scrutiny of photographs. The danger that use of the technique may
result in convictions based on misidentification may be substantially
lessened by a course of cross-examination at trial which exposes to the jury
the method's potential for error. We are unwilling to prohibit its
employment, either in the exercise of our supervisory power or, still less, as a
matter of constitutional requirement. Instead, we hold that each case must be
considered on its own facts, and that convictions based on eyewitness
identification at trial following a pretrial identification by photograph will be
set aside on that ground only if the photographic identification procedure
was so impermissibly suggestive as to give rise to a very substantial
likelihood of irreparable misidentification...

Applying the standard to this case, we conclude that petitioner
Simmons' claim on this score must fail. In the first place, it is not suggested
that it was unnecessary for the FBI to resort to photographic identification in
this instance. A serious felony had been committed. The perpetrators were
dill a large. The inconclusive clues which law enforcement officias
possessed led to Andrews and Simmons. It was essentia for the FBI agents
swiftly to determine whether they were on the right track, so that they could
properly deploy their forces in Chicago and. if necessary, aert officids in

other cities...
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In the second place, there was in the circumstances of this case little
chance that the procedure utilized led to misidentification of Simmons. The
robbery took place in the afternoon in a well-lighted bank. The robbers wore
no masks. Five bank employees had been able to see the robber later
identified as Simmons for periods ranging up to five minutes. Those
witnesses were shown the photographs only a day later, while their
memories were till fresh. At least six photographs were displayed to each
witness. Apparently, these consisted primarily of group photographs, with
Simmons and Andrews each appearing several times in the series. Each
witness was alone when he or she saw the photographs. There is no evidence
to indicate that the witnesses were told anything about the progress of the
investigation, or that the FBI agents in any other way suggested which
persons in the pictures were under suspicion.

Under these conditions, all five eyewitnesses identified Simmons as one
of the robbers; None identified Andrews, who apparently was as prominent
in the photographs as Simmons. These initial identifications were confirmed
by al five witnesses in subsequent viewings of photographs and at trial,
where each witness identified Simmons in person. Notwithstanding cross-
examination, none of the witnesses displayed any doubt about their
respective identifications of Simmons. Taken together, these circumstances
leave little room for doubt that the identification of Simmons was correct,
even though the identification procedure employed may have in some
respects fallen short of the ideal. We hold that in the factual surroundings of
this case the identification procedure used was not such as to deny Simmons

due process of law or to cal for reversal under our supervisory authority.
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Finally, it is contended that it was reversible error to alow the
Government to use against Garrett on the issue of guilt the testimony given
by him upon his unsuccessful motion to suppress as evidence the suitcase
seized from Mrs. Mahon's basement and its contents. That testimony
established that Garrett was the owner of the suitcase.

In order to effectuate the Fourth Amendment's guarantee of freedom
from unreasonable searches and seizures, this Court long ago conferred
upon defendants in federal prosecutions the right, upon motion and proof to
have excluded from trial evidence which had been secured by means of an
unlawful search and seizure... More recently, this Court has held that "the
exclusionary rule is an essential part of both the Fourth and Fourteenth
Amendments ..." Mappv. Ohio, 367 U.S. 643, 657.

However, we have also held that rights assured by the Fourth
Amendment are personal rights, and that they may be enforced by exclusion
of evidence only at the instance of one whose own protection was infringed
by the search and seizure...Throughout this case, petitioner Garrett has
justifiably, and without challenge from the Government, proceeded on the
assumption that the standing requirements musr be satisfied. On that
premise, he contends that testimony given by a defendant fo meet such
reguirements should not be admissible against him at trial on the question of
guilt or innocence. We agree.

..Garrett evidently was not in Mrs, Mahon's house at the time his
suitcase was seized from her basement. The only, or a least the most
natural, way in which he could found standing to object to the admission of

the suitcase was to testify that he was its owner. Tims, his testimonv is to be
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regarded as an integra part of his Fourth Amendment exclusion claim.
Under the rule laid down by the courts below, he could give that testimony
only by assuming the risk that the testimony would later be admitted against
him at trial. Testimony of this kind, which links a defendant to evidence
which the Government considers important enough to seize and to seek to
have admitted at trial, must often be highly prejudicial to a defendant. This
case again serves as an example, for Garrett's admitted ownership of a
suitcase which only a few hours after the robbery was found to contain
money wrappers taken from the victimized bank was undoubtedly a strong
piece of evidence against him. Without his testimony, the Government might

have found it hard to prove that he was the owner of the suitcase.

It seems obvious that a defendant who knows that his testimony may be
admissible against him at trial will sometimes be deterred from presenting
the testimonial proof of standing necessary to assert a Fourth Amendment
clam. The likelihood of inhibition is greatest when the testimony is known
to be admissible regardliess of the outcome of the motion to suppress. But
even in jurisdictions where the admissibility of the testimony depends upon
the outcome of the motion, there will be a deterrent effect in those marginal
cases in which it cannot be estimated with confidence whether the motion
will succeed. Since search-and-seizure claims depend heavily upon their
individual tacts, and since the law of search and seizure is in a state of flux,
the incidence of such marginal cases cannot be said to be negligible. In such
circumstances, a defendant with a substantial clam for the exclusion of

evidence may conclude that the admission of the evidence, together with the



Government's proof linking it to him, is preferable to risking the admission
of his own testimony connecting himself with the seized evidence.

...Those courts which have alowed the admission of testimony given to
establish standing have reasoned that there is no violation of the Fifth
Amendment's Self-incrimination Clause because the testimony was
voluntary. As an abstract matter, this may well be true. A defendant is
"compelled” to testify in support of a motion to suppress only in the sense
that if he refrains from testifying he will have to forgo a benefit, and
testimony is not always involuntary as a matter of law simply because it is
given to obtain a benefit. However, the assumption which underlies this
reasoning is that the defendant has a choice: he may refuse to testify and
give up the benefit. When this assumption is applied to a situation in which
the "benefit" to be gained is that afforded by another provision of the Bill of
Rights, an undeniable tension is created. Thus, in this case Garrett was
obliged either to give up what he believed, with advice of counsel, to be a
valid Fourth Amendment claim or, in legal effect, to wave his Fifth
Amendment privilege against self-incrimination. In these circumstances, we
find it intolerable that one constitutional right should have to be surrendered
in order to assert another. We therefore hold that when a defendant testifies

in support of a motion to suppress evidence on Fourth Amendment grounds,
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his testimony may not thereafter be admitted against him at trial on the issue

of guilt unless he makes no objection.
.12

IX. PRELIMINARY EXAMINATION

COLEMAN v. ALABAMA
399 U.S. 1, 90 S.Ct. 1999, 26 L.Ed.2d 387 (1970).

MR. JUSTICE BRENNAN announced the judgment of the Court and
delivered the following opinion.

Petitioners were convicted in an Alabama Circuit Court of assault with
intent to murder in the shooting of one Reynolds after he and his wife
parked their car on an Alabama highway to change a flat tire. The Alabama
Court of Appeals affirmed...and the Alabama Supreme Court denied review,
282 Ala. 725, 211 So.2d 927 (1968). We granted certiorari, 394 U.S. 916
(1969). We vacate and remand.

Petitioners ... argue that the preliminary hearing prior to their indictment
was a "critical stage" of the prosecution and that Alabama's failure to provide
them with appointed counsel at the hearing therefore unconstitutionally

denied them the assistance of counsel.

*Justice Black wrote an opinion concurring in part and dissenting in part. Justice White also wrote a brief opinion
concurring in part and dissenting in part.

2 |In United States v. Ash, 413 U.S. 300 (1973), the Supreme Court held thai the Sixth Amendment (see United States
v. Wade, 388 U.S 218 (1967). above) does not require die presence of counsel at a post-imticiment photographic
tdeluittcation..
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I

This Court has held that a person accused of crime "requires the guiding
hand of counsel at every step in the proceedings against him", Powell v.
Alabama, 287 U.S. 45, 69 (1932). and that that constitutional principle is
not limited to the presence of counsel at trial. "It is central to that principle
that in addition to counsel's presence at trial, the accused is guaranteed that
he need not stand alone against the State at any stage of the prosecution,
formal or informal, in court or out, where counsel's absence might derogate
from the accused's right to a fair trial". United Statesv. Wade, [388 U.S. 218
(1967)], at 226...

The preliminary hearing is not a required step in an Alabama
prosecution. The prosecutor may seek an indictment directly from the grand
jury without a preliminary hearing... The opinion of the Alabama Court of
Appeals in this case instructs us that under Alabama law the sole purposes
of a preliminary hearing are to determine whether there is sufficient evidence
against the accused to warrant' presenting his case to the grand jury, and, if
0, to fix bail if the offense is bailable... The court continued:

"At the preliminary hearing...the accused is not required to advance
any defenses, and failure to do so does not preclude him from availing
himself of every defense he may have upon the trial of the case. Also Pointer
v. State of Texas [380 U.S. 400 (1965)] bars the admission of testimony
given at a pre-trial proceeding where the accused did not have the benefit of

cross-examination by and through counsel Thus, nothing occurring at the

* Mr. Justice Douglas, Mr. Justice White, and Mr. Justice Mfrshall join this part Il [Mr. Justice Black and Mr.
Justice Harlan concurred in the conclusion of this Part in separate oficions.
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preliminary hearing in absence of counsel can substantialy prejudice the
rights of the accused on trial". 44 Ala. App.. at 433, 211 So. 2d, at 921.

This Court is of course bound by this construction of the governing
Alabama law... However, from the fact that in cases where the accused has
no lawyer at the hearing the Alabama courts prohibit the State's use at trial
of anything that occurred at the hearing, it does not follow that the Alabama
preliminary hearing is not a "critical stage" of the State's criminal process.
The determination whether the hearing is a "critical stage" requiring the
provision of counsel depends, as noted, upon an analysis "whether potential
substantial prejudice to defendant's rights inheres in the ... confrontation and
the ability of counsel to help avoid that prejudice.” United States v. Wade,
supra, at 227. Plainly the guiding hand of counsel at the preliminary hearing
is essential to protect the indigent accused against an erroneous or improper
prosecution. First, the lawyer's skilled examination and cross-examination of
witnesses may expose fatal weaknesses in the State's case that may lead the
magistrate to refuse to bind the accused over. Second, in any event, the
skilled interrogation of witnesses by an experienced lawyer can fashion a
vital impeachment tool for use in cross-examination of the State's witnesses
at the trial, or preserve testimony favorable to the accused of a witness who
does not appear at the trial. Third, trained counsel can more effectively
discover the case the State has against his client and make possible the
preparation of a proper defense to meet that case at the trial. Fourth, counsel
can also be influential at the preliminary hearing in making effective
arguments for the accused on such matters as the necessity for an early

psychiatric examination or bail.
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The inability of the indigent accused on his own to redlize these
advantages of alawyer's assistance compels the conclusion that the Alabama
preliminary hearing is a "critical stage" of the Stat€'s criminal process at
which the accvised is "as much entitled to such aid [of counsel] ... as at the

trial itself. Powell v. Alabama, supra, at 57:

1?2

There remains, then, the question of the relief to which petitioners are
entitled. The trial transcript indicates that the prohibition against use by the
State at trial of anything that occurred at the preliminary hearing was
scrupulously observed. Cf. White v. Maryland, supra. But on the record it
cannot be said whether or not petitioners were otherwise prejudiced by the
absence of counsel at the preliminary hearing. That inquiry in the first
instance should more properly be made by the Alabama courts. The test to
be applied is whether the denial of counsel at the preliminary hearing was
harmless error...

We accordingly vacate the petitioners' convictions and remand the case
to the Alabama courts for such proceedings noi inconsistent with this
opinion as they may deem appropriate to determine whether such denia of
counsel was harmless error ... and therefore whether the convictions should
be reinstated or a new trial ordered.

It is so ordered.
MR. JUSTICE STEWART, with whom THE CHIEF JUSTICE joins.

dissenting.
2Mr. Justice Black, Mr. Justice Douglas, Mr Justice Whiteand Mr.Justice Marshall jointhisPart. I11.
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On a July night in 1966 Casey Reynolds and his wife stopped their car
on Green Springs Highway in Birmingham, Alabama, in order to change a
flat tire. They were soon accosted by three men whose evident purpose was
armed robbery and rape. The assailants shot Reynolds twice before they
were frightened away by the lights of a passing automobile. Some two
months later the petitioners were arrested, and later identified by Reynolds
as two of the three men who had assaulted him and his wife.

A few days later the petitioners were granted a preliminary hearing
before a county judge. At this hearing the petitioners were neither required
nor permitted to enter any plea. The sole purpose of such a hearing in
Alabama is to determine whether there is sufficient evidence against the
accused to warrant presenting the case to a grand jury, and, if so, to fix bail
if the offense is bailable. At the conclusion of the hearing the petitioners
were bound over to the grand jury, and their bond was set at $10,000. No
record or transcript of any kind was made of the hearing.

Less than a month later the grand jury returned an indictment against
the petitioners, charging them with assaultto commit murder. Promptly after
their indictment a lawyer was appointed to represent them. At their
arraignment two weeks later, where they were represented by their
appointed counsel, they entered a plea of not guilt}'...Some months later they
were brought to trial, again represented by appointed counsel... The jury
found them guilty as charged, and they were sentenced to the penitentiary.

If at the trial the prosecution had used any incriminating statements
made by the petitioners at the preliminary hearing, the convictions before us
would quite properly have to be set aside... But that did not happen in this

case. Or if the prosecution had used the statement of any other witness at the
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preliminary hearing against the petitioners at their trial, we would likewise
quite properly have to set aside these convictions.... But that did not happen
in this case either. For, as the prevailing opinion today perforce concedes,
"the prohibition against use by the State at trial of anything that occurred at
the preliminary hearing was scrupulously observed".

Nevertheless, the Court sets aside the convictions because, it says,
counsel should have been provided for the petitioners at the preliminary
hearing...

...[T]he prevailing opinion holds today that the Constitution required
Alabamato provide a lawyer for the petitioners at their preliminary hearing,
not so much, it seems, to assure a fair trial as to assure a fair preliminary
hearing. A lawyer at the preliminary hearing, the opinion says, might have
led the magistrate to "refuse to bind the accused over". Or a lawyer might
have made "effective arguments for the accused on such matters as the
necessity for an early psychiatric examination or bail".

If those are the reasons a lawyer must be provided, then the most
elementary logic requires that a new preliminary hearing must now be held,
with counsel made available to the petitioners. In order to provide such
relief, it would, of course, be necessary not only to set aside these
convictions, but also to set aside the grand jury indictments, and the
magistrate's orders fixing bail and binding over the petitioners. Since the
petitioners have now been found by ajury in a constitutional tria to be
guilty beyond a reasonable doubt, the prevailing opinion understandably
boggles at these logical consequences of the reasoning therein. It refrains, in
short, from now turning back the clock by ordering a new preliminary

hearing to determine all over again whether there is sufficient cidence
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against the accused to present their case to a grand jury. Instead, the Court
sets aside these convictions and remands the case for determination "whether
the convictions should be reinstated or a new tria ordered”, and this action
seems to me even more quixotic.

The petitioners have simply not alleged that anything that happened at
the preliminary hearing turned out in this case to be critical to the fairness of
their trial. They have not alleged that they were affirmatively prejudiced at
the trial by anything that occurred at the preliminary hearing. They have not
pointed to any affirmative advantage they would have enjoyed at the trial if
they had had a lawyer at their preliminary hearing.

No record or transcript of any kind was made of the preliminary
hearing. Therefore, if the burden on remand is on the petitioners to show
that they were prejudiced, it is clear that that burden cannot be met, and the
remand is a futile gesture. If on the other hand, the burden is on the State to
disprove beyond a reasonable doubt any and all speculative advantages that
the petitioners might conceivably have enjoyed if counsel had been present
a their preliminary hearing, then obviously that burden cannot be met
either, and the Court should simply reverse these convictions. All | can say is
that if the Alabama courts can figure out what they are supposed to do with
this case now that it has been remanded to them, their percepriveness will far
exceed mine.

The record before us makes clear that no evidence of what occurred at
the preliminary hearing, was used against the petitioners at their now
completed trial. | would hold, therefore, that the absence of counsel at the
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preliminary hearing deprived the petitioners of no constitutional rights.

Accordingly, | would affirm these convictions .

X. STACK v. BOYLE
342U.S. 1, 72S.Ct. 1, 96 L.Ed. 3 (1951).

MR. CHIEF JUSTICE VINSON delivered the opinion of the Court.

Indictments have been returned in the Southern District of California
charging the twelve petitioners with conspiring to violate the Smith Act, 18
U.S.C. (Supp. V) 88 371, 2385. Upon their arrest, bail was fixed for each
petitioner in the widely varying amounts of $2,500, $7,500, $75,000 and
$100,000. On motion of petitioner Schneiderman following arrest in the
Southern District of New York, his bail was reduced to $50,000 before his
removal to California. On motion of the Government to increase bail in the
case of other petitioners, and after several intermediate procedural steps not
material to the issues presented here, bail was fixed in the District Court for
the Southern District of California in the uniform amount of $50,000 for
each petitioner.

Petitioners moved to reduce bail on the ground that bail as fixed was
excessive under the Eighth Amendment. In support of their motion,
petitioners submitted statements as to their financial resources, family

relationships, health, prior crimina records, and other information The only

2 Justice Black and Justice White wrote concurring opinions Justice Douglas wrote an opinion Justice Barian wrote
an opinion concurring in part and dissenting in part. Chief Justice Burger wrote a dissenting opinion. Justice Stewart

wrote a dissenting opinion, which Chief Justice Burger jeined
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evidence offered by the Government was a certified record showing that four
persons previously convicted under the Smith Act in the Southern District of
New York had forfeited bail. No evidence was produced relating those four
persons to the petitionersin this case. At a hearing on the motion, petitioners
were examined by the District Judge and cross-examined by an attorney for
the Government. Petitioners factual statements stand uncontroverted.

After their motion to reduce bail was denied, petitioners filed
applications for habeas corpus in the same District Court. Upon
consideration of the record on the motion to reduce bail, the writs were
denied. The Court of Appeals for the Ninth Circuit affirmed. 192 F.2d 56.
Prior to filing their petition for certiorari in this Court, petitioners filed with
Mr. Justice Douglas an application for bail and an alternative application for
habeas corpus seeking interim relief. Both applications were referred to the
Court and the matter was set down for argument on specific questions
covering the issues raised by this case.

Relief in this type of case must be speedy if it is to be effective. The
petition for certiorari and the full record are now before the Court and, since
the questions presented by the petition have been fully briefed and argued,
we consider it appropriate to dispose of the petition for certiorari at this time.
Accordingly, the petition for certiorari is granted for review of questions
important to the administration of criminal justice.

First. From the passage of the Judiciary Act of 1789, 1 Stat. 73, 91, to
the present Federal Rules of Criminal Procedure, Rule 46(a)(1), federal law
has uneguivocally provided that a person arrested for a non-capital offense
shall be admitted to bail. This traditional right to freedom before conviction

permits the unhampered preparation of a defense, and serves to prevent the
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infliction of punishment prior to conviction... Unless this right to bail before
trial is preserved, the presumption of innocence, secured only after centuries
of struggle, would lose its meaning.

The right to release before tria is conditioned upon the accused's giving
adequate assurance that he will stand trial and submit to sentence if found
guilty... Like the ancient practice of securing the oaths of responsible
persons to stand as sureties for the accused, the modern practice of requiring
a bail bond or the deposit of a sum of money subject to forfeiture serves as
additional assurance of the presence of an accused. Bail set at a figure higher
than an amount reasonably calculated to fulfill this purpose is "excessive'
under the Eighth Amendment...

Since the function of bail is limited, the fixing of bail for any individual
defendant must be based upon standards relevant to the purpose of assuring
the presence of that defendant. The traditional standards as expressed in the
Federal Rules of Criminal Procedure are to be applied in each case to each
defendant. In this case petitioners are charged with offenses under the Smith
Act and, if found guilty, their convictions are subject to review with the
scrupulous care demanded by our Constitution... Upon final judgment of
conviction, petitioners face imprisonment of not more than five years and a
fine of not more than $10,000. It is not denied that bail tor each petitioner
has been fixed in a sum much higher than that usually imposed for offenses
with like penalties and yet there has been no factual showing to justify such
action in this case. The Government asks the courts to depart from the norm
by assuming, without the introduction of evidence, that each petitioner is a
pawn in a conspiracy and will, in obedience to a superior, flee the

jurisdiction. To infer from the fact of indictment alone a need for bal in an



unusually high amount is an arbitrary act. Such conduct would inject into
our own system of government the very principles of totalitarianism which
Congress was seeking to guard against in passing the statute under which
petitioners have been indicted.

If bail in an amount greater than that usually fixed for serious charges of
crimes is required in the case of any of the petitioners, that is a matter to
which evidence should be directed in a hearing so that the constitutional
rights of each petitioner may be preserved. In the absence of such a showing,
we are of the opinion that the fixing of bail before trial in these cases cannot
be squared with the statutory and constitutional standards for admission to
bail.

The Court concludes that bail has not been fixed by proper methods in
this case and that petitioners' remedy is by motion to reduce bail, with riglit
of appeal to the Court of Appeals. Accordingly, the judgment of the Court of
Appeals is vacated and the case is remanded to the District Court with
directions to vacate its order denying petitioners' applications for writs of
habeas corpus and to dismiss the applications without prejudice. Petitioners
may move for reduction of bail in the criminal proceeding so that a hearing
may be held for the purpose of fixing reasonable bail for each petitioner.

It is so ordered™.

* Justice Jackson wrote an opinion, which Justice Frankfurter joined.
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XI. UNITED STATESv. ARMSTRONG
617 U.S. 456, 116 S.Ct 1480, 134 L.Ed.2d 687 (1996).

CHIEF JUSTICE REHNQUIST delivered the opinion of the Court.

In this case, we consider the showing necessary for a defendant to be
entitled to discovery on a claim that the prosecuting attorney singled him out
for prosecution on the basis of his race. We conclude that respondents failed
to satisfy the threshold showing: They faled to show that the Government
declined to prosecute similarly situated suspects of other races.

In April 1992, respondents were indicted in the United States District
Court for the Central District of California on charges of conspiring to
possess with intent to distribute more than 50 grams of cocaine base (crack)
and conspiring to distribute the same, in violation of 21 U.S.C. 8§ 841 and
846 (1988 ed. and Supp. 1V), and federa firearms offenses. For three
months prior to the indictment, agents of the Federal Bureau of Alcohol,
Tobacco, and Firearms and the Narcotics Divison of the Inglewood,
California, Police Department had infiltrated a suspected crack distribution
ring by using three confidential informants. On seven separate occasions
during this period, the informants had bought a total of 124.3 grams of crack
from respondents and witnessed respondents earning firearms during the
sales. The agents searched the hotel room in which the sales were transacted.
arrested respondents Armstrong and Hampton in the room, and found more
crack and a loaded gun. The agents later arrested the other respondents as
part of the ring.

In response to the indictment, respondents filed n motion for discovery
or for dismissal of the indictment alleging thai they were selected for federa

prosecution because they are black. In support of their motion they offered
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only an affidavit by a "Paralegal Specialist”, employed by the Office of the
Federal Public Defender representing one of the respondents. The only
allegation in the affidavit was that, in every one of the 24 88 841 or 846
cases closed by the office during 1991, the defendant was black.
Accompanying the affidavit was a "study” listing the 24 defendants, their
race, whether they were prosecuted for dealing cocaine as well as crack, and
the status of each case.

The Government opposed the discovery motion, arguing, among other
things, that there was no evidence or. allegation "that the Government has
acted uniairly or has prosecuted non-black defendants or failed to prosecute
them". App. 150. The District Court granted the motion. It ordered the
Government (1) to provide a list of al cases from the last three years in
which the Government charged both cocaine and firearms offenses, (2) to
identify the race of the defendants in those cases, (3) to identify what levels
of law enforcement were involved in the investigations of those cases, and
(4) to explain its criteria for deciding to prosecute those defendants for
federal cocaine offenses...

The Government moved for reconsideration of the District Court's
discovery order. With this motion it submitted affidavits and other evidence
to explain why it had chosen to prosecute respondents and why respondents'
study did not support the inference that the Government was singling out
blacks for cocaine prosecution. The federal and local agents participating in
the case alleged in affidavits that race played no role in their investigation.
An Assistant United States Attorney explained in an affidavit that the
decision to prosecute met the general criteria for prosecution, because “there

was over 100 grams of cocaine base involved, over twice the threshold
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necessary tor a ten year mandator)’ minimum sentence; there were multiple
sales involving multiple defendants, thereby indicating a fairly substantial
crack cocaine ring;

. there were multiple federal firearms violations intertwined with the
narcotics trafficking; the overall evidence in the case was extremely strong,
including audio and videotapes of defendants; .. and several of the
defendants had criminal histories including narcotics and fircarms
violations". Id., at 81.

The Government also submitted sections of a published 1989 Drug
Enforcement Administration report which concluded that "[1]arge-scale,
interstate trafficking networks controlled by Jamaicans, Haitians and Black
street gangs dominate the manufacture and distribution of crack". J.
Featherly & E, Hill, Crack Cocaine Overview 1989; App.103.

In response, one of respondents' attorneys submitted an affidavit
alleging that an intake coordinator at a drug treatment center had told her
that there are "an equal number of Caucasian users and dealers to minority
users and dealers”. Id., at 138. Respondents also submitted an affidavit from
a criminal defense attorney alleging that in his experience many nonblacks
are prosecuted w state court for crack offenses, id., at 141, and a newspaper
article reporting that Federal "crack criminals . .. are being punished far
more severely than if they had been caught with powder cocaine, and almost
every single one of them is black”, Newton, Harsher Crack Sentences
Criticized us Racial Inequity. Los Angeles Times, Nov. 23. 1992. p. 1:
App.208-210.
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The District Court denied the motion for reconsideration. When the
Government indicated it would not comply with the court's discovery order,
the court dismissed the case’.

A divided three-judge panel of the Court of Appeals for the Ninth
Circuit reversed, holding that, because of the proof requirements for a
selective-prosecution claim, defendants must "provide a colorable basis for
believing that 'others similarly situated have not been prosecuted' " to obtain
discovery. 21 F.3d 1431, 1436 (1994) (quoting United States v. Wayte, 710
F.2d 1385, 1387 (C.A.9 1983), aff d, 470 U.S. 598 (1985)). The Court of
Appeals voted to rehear the case en bane, and the en bane panel affirmed the
District Court's order of dismissal, holding that "a defendant is not required
to demonstrate that the government has failed to prosecute others who are
similarly situated." 48 F.3d 1508, 1516 (1995) (emphasis deleted). We
granted certiorari to determine the appropriate standard for discovery for a

selective-prosecution claim...

%k %k

[The Court held that Rule 16(aXIXC), Federal Rules of Criminal
Procedure, authorizes a defendant to obtain discovery of government
documents material to preparation ofa defense to the Government's case-in-
chief but not to preparation ofa claim of selective prosecution].

In Wade v. United States, 504 U.S. 181 (1992), we considered whether

a federal court may review a Government decision not to file a motion to

1 We have never determined whether dismissal of the indictment, ot some other sanction, is the proper
remedy if a court determines that a defendant has been the victim of prosecution on the basis of h is race.
Here, "it was the government itself that suggested dismissal of the indictments to the district court so that an
appeal might lie". 48 F.3d 150S, 1610 (C.A.9 1995).
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reduce a defendant's sentence for substantia] assistance to the prosecution, to
determine whether the Government based its decision on the defendant's
race or religion. In holding that such a decision was reviewable, we assumed
that discovery would be available if the defendant could make the
appropriate threshold showing, although we concluded that the defendant in
that case did not make such a showing... We proceed on a like assumption
here.

A selective-prosecution claim is not a defense on the merits to the
crimina charge itsdf, but an independent assertion that the prosecutor has
brought the charge for reasons forbidden by the Constitution. Our cases
delineating the necessary elements to prove a claim of selective prosecution
have taken great pains to explain that the standard is a demanding one.
These cases afford a "background presumption”, cf. United States v.
Mezzanatto, 513 U.S. 196, (1995) that the showing necessary to obtain
discovery should itself be a significant barrier to the litigation of
insubstantial claims.

A selective-prosecution claim asks a court to exercise judicial power
over a"specia province" of the Executive. Heckler v. Chancy, 470 U.S. 821, .
832 (1985). The Attorney General and United States Attorneys retain "
'broad discretion' " to enforce the Nation's criminal laws. Wayte v. United
States, 470 U.S. 598, 607 (1985) (quoting United States v. Goodwin, 457
U.S. 368, 380, n. Il (1982)). They have this latitude because they are
designated by statute as the President's delegates to help him discharge his
constitutional responsibility to "take Care that the Laws be faithfully
executed". U.S. Const., Art. 11, § 3; see 28 U.S.C. 88 516, 547. As aresult,

"[t]he presumption of regularity supports’ iheir prosecutorial decisions and
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"in the absence of clear evidence to the contrary, courts presume that they
have properly discharged their officia duties’. United States v. Chemical
Foundation, Inc., 272 U.S. 1, 14-15 (1926). In the ordinary case, "so long as
the prosecutor has probable cause to believe that the accused committed an
offense defined by statute, the decision whether or not to prosecute, and
what charge to hie or bring before a grand jury, generally rests entirely in his
discretion". Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978).

Of course, a prosecutor's discretion is "subject to constitutiona
constraints'. United Statesv. Batchelder, 442 U.S. 114, 125 (1979). One of
these constraints, imposed by the equal protection component of the Due
Process Clause of the Fifth Amendment ... is that the decision whether to
prosecute may not be based on "an unjustifiable standard such as race,
religion, or other arbitrary classification”, Oyler v. Boles, 368 U.S. 448, 456
(1962). A defendant may demonstrate that the administration of a criminal
law is "directed so exclusively against a particular class of persons ... with a
mind so unequal and oppressive" that the system of prosecution amounts to
"a practical denial" of equal protection of the law. YickWo v. Hopkins, 118
U.S. 356, 373 (1886).

In order to dispel the presumption that a prosecutor has not violated
equal protection, a criminal defendant must present "clear evidence to the
contrary". Chemical Foundation, supra, at 14-15. We explained in Wayte
why courts are "properly hesitant to examine the decision whether to
prosecute'. 470 U.S., at 608. Judicia deterence to the decisions of these
executive officers rests in part on an assessment of the relative competence
of prosecutors and courts. "Such factors as the strength of the case, the

prosecution's general deterrence value, the Government's enforcement
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priorities, and the case's relationship to the Government's overdl enforce-
ment plan are not readily susceptible to the kind of analysis the courts are
competent to undertake". Id., at 607. It also stems from a concern not to
unnecessarily impair the performance of a core executive constitutional
function. "Examining the basis of a prosecution delays the criminal
proceeding, threatens to chill law enforcement by subjecting the prosecutor's
motives and decisionmaking to outside inquiry, and may undermine
prosecutorial  effectiveness by reveaing the Government's enforcement
policy”. Ibid.

The requirements for a selective-prosecution claim draw on "ordinary
equal protection standards”. Id., at 608. The claimant must demonstrate that
the federa prosecutorial policy "had a discriminatory effect and that it was
motivated by a discriminatory purpose”. Ibid... To establish a discriminatory
effect in a race case, the clamant must show that similarly situated
individuals of a different race were not prosecuted...

The similarly situated requirement does not make a selective-
prosecution claim impossible to prove... [W]e invalidated an ordinance ...
adopted by San Francisco, that prohibited the operation of laundries in
wooden buildings. Yick Wo, 118 U.S.. a 374. The plantiff in error
successfully demonstrated that the ordinance was applied against Chinese
nationals but not against other laundry-shop operators. The authorities had
denied the applications of 200 Chinese subjects for permits to operate shops
in wooden buildings, but granted the applications of 80 individuals who
were not Chinese subjects to operate laundries in wooden buildings "under

similar conditions". lbid...
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Having reviewed the requirements to prove a selective-prosecution
claim, we turn to the showing necessary to obtain discovery in support of
such a claim. If discovery is ordered, the Government must assemble from
its own files documents which might corroborate or refute the defendant's
claim. Discovery thus imposes many of the costs present when the
Government must respond to a prima facie case of selective prosecution. It
will divert prosecutors' resources and may disclose the Government's
prosecutorial strategy. The justifications for a rigorous standard for the
elements of a selective-prosecution claim thus require a correspondingly
rigorous standard for discovery in aid of such aclaim.

... The Courts of Appeals "require some evidence tending to show the
existence of the essential elements of the defense”, discriminatory effect and
discriminatory intent. United Statesv. Berrios, 501 F.2d 1207, 1211 (C.A.2
1974).

In this case we consider what evidence constitutes "some evidence
tending to show the existence" of the discriminatory effect element. The
Court of Appeals held that a defendant may establish a colorable basis for
discriminatory effect without evidence that the Government has failed to
prosecute others who are similarly situated to the detendant... We think it
was mistaken in this view. The vast mgority of the Courts of Appeas
require the defendant to produce some evidence that similarly situated
defendants of other races could have been prosecuted, but were not, and this
requirement is consistent with our equal protection case iaw... As the three-
judge panel explained”, '[gelective prosecution implies that a selection has
taken place". 21 F.3d. at 1436.
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The Court of Appeals reached its decision in part because it started
"with the presumption that people ofall races commit all types of crimes-
not with the premise that any type of crime is the exclusive province of any
particular racial or ethnic group”. 48 F.3d. at 1516-1517. It cited no
authority for this proposition, which seems contradicted by the most recent
statistics of the United States Sentencing Commission. Those statistics show
that: More than 90% of the persons sentenced in 1994 for crack cocaine
trafficking were black ..; 93.4% of convicted LSD dealers were white ..; and
91% of those convicted for pornography ot prostitution were white..;
Presumptions at war with presumably reliable statistics have no proper place
in the analysis of this issue.

The Court of Appeals also expressed concern about the “evidentiary
obstacles defendants face". 48 F.3d, at 1514. But all of its sister Circuits that
have confronted the issue have required that defendants produce some
evidence of differential treatment of similarly situated members of other
races or protected classes. In the present case, if the claim of selective
prosecution were well founded, it should not have been an insuperable task
to prove that persons of other races were being treated differently than
respondents. For instance, respondents could have investigated whether
similarly situated persons of other races were prosecuted by the State of
California, were known to federal law enforcement officers, but were not
prosecuted in federal court. We think the required threshold—a credible
showing of different treatment of similarlv situated persons—adequately
balances the Government's interest in vigorous prosecution and the

defendant's interest in avoiding selective prosecution.

230



In the case before us, respondents' "study" did not constitute "some
evidence tending to show the existence of the essential elements of a
selective-prosecution claim. Berrios, supra, at 1211. The study faled to
identify individuals who were not black, could have been prosecuted for the
offenses for which respondents were charged, but were not so prosecuted.
This omission was not remedied by respondents' evidence in opposition to
the Government's motion for reconsideration. The newspaper article, which
discussed the discriminatory effect of federal drug sentencing laws, was not
relevant to an allegation of discrimination in decisions to prosecute.
Respondents' affidavits, which recounted one attorney's conversation with a
drag treatment center employee and the experience of another attorney
defending drug prosecutions in state court, recounted hearsay and reported
personal conclusions based on anecdotal evidence. The judgment of the
Court of Appeals is therefore reversed, and the case is remanded for
proceedings consistent with this opinion.

Itis so ordered?.

XI1. UNITED STATESv. WILLIAMS
504 U.S. 36, 112 SC1 1736, 118 L.Ed.2d 352 (1992).

JUSTICE SCALIA delivered the opinion of the Court.

The question presented in this case is whether a district court may
dismiss an otherwise valid indictment because the Government faled to
2 Justice Souter and Justice Ginsburg wrote brief concurring opinions, limiting their agreement with the Court's
opinion with respect to the scope of Rule 16. Justice Breyer wrote at opinion concurring in part and concurring in

the judgment, in which he disagreed with the Court's opinion with respect to the scope ot Rule 16- Justice Stevens

wrote a dissenting opinion



disclose to the grand jury "substantial exculpatory evidence' in its

possession.

|

On May 4, 1988, respondent John H. Williams, Jr., a Tulsa, Oklahoma
investor, was indicted by a federal grand jury on seven counts of "knowingly
mak[ing] [a] fase statement or report ... for the purpose of influencing ...
the action [of a federaly insured financia institution],” in violation of 18
U.S.C. § 1014 (1988 ed.. Supp, Il). According to the indictment, between
September 1984 and November 1985 Williams supplied four Oklahoma
banks with "materially false" statements that variously overstated the value
of his current assets and interest income in order to influence the banks'
actions on his loan requests.

Williams' misrepresentation was allegedly effected through two financial
statements provided to the banks, a "Market Value Balance Sheet" and a
"Statement of Projected Income and Expense’. The former included as
"current assets' approximately $6 million in notes receivable from three
venture capital companies lhough it contained adisclaimer that these assets
were carried at cost rather than at market value, the Government asserted
that listing them as "current assets'—i.e., assets quickly reducible to cash—
was misleading, since Williams knew that none of the venture capital
companies could afford to satisfy the notes in the short term. The second
document—the Statement of projected Income and Fxpense--allegedly
misrepresented Williams' interest income, since it faled to reflect that the

interest payments received on the notes of the venture capital companies
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were funded entirely by Williams' own loans to those companies. The
Statement thus falsely implied, according to the Government, that Williams
was deriving interest income from "an independent outside source". Brief for
United States 3.

Shortly after arraignment, the District Court granted Williams' motion
for disclosure of all exculpatory portions of the grand jury transcripts...
Upon reviewing this material, Williams demanded that the District Court
dismiss the indictment, alleging that the Government had failed to fulfill its
obligation... to present "substantial exculpatory evidence" to the grand jury
(emphasis omitted). His contention was that evidence which the Government
had chosen not to present to the grand jury—in particular, Williams' general
ledgers and tax returns, and Williams' testimony in his contemporaneous
Chapter 11 bankruptcy proceeding—disclosed that, for tax purposes and
otherwise, he had regularly accounted for the "notes receivable" (and the
interest on them) in a manner consistent with the Balance Sheet and the
Income Statement. This, he contended, belied an intent to mislead the banks,
and thus directly negated an essential element of the charged offense.

The District Court initially denied Williams motion, but upon
reconsideration ordered the indictment dismissed without prejudice. It
found, after a hearing, that the withheld evidence was "relevant to an
essential element of the crime charged,"created" 'a reasonable doubt about
[respondent's] guilt' ", App. to Pet. for Cert. 23a-24a (quoting United States
v. Gray, 502 F.Supp. 150, 152 (DC 1980)), and thus "render[ed] the grand
jury's decision to indict gravely suspect". App. to Pet. for Cert. 26a. Upon
the Government's appeal, the Court of Appeals affirmed the District Court's

order... It fust sustained as not clearly erroneous' the District Court's
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determination that the Government had withheld "substantial exculpatory
evidence" from the grand jury, see 899 F.2d 898, 900-903 (C.A.10 1990). It
then found that the Government's behavior "substantially influence[d] " the
grand jury's decision to indict, or at the very least raised a" grave doubt that
the decision to indict was free from such substantia influence ". Id., at 903
(quoting Bank of Nova Scotia v. United States, 487 U.S. 250, 263 (1988));
see 899 F.2d, at 903-904. Under these circumstances, the Tenth Circuit
concluded, it was not an abuse of discretion for the District Court to require

the Government to begin anew before the grand jury. We granted certiorari...

11
Respondent does not contend that the Fifth Amendment itself obliges the
prosecutor to disclose substantial exculpatory evidence in his possession to
the grandjury. Instead, building on our statement that the federal courts "may,
within limits, formulate procedural rules not specifically required by the
Congtitution or the Congress’, United States v. Hasting, 461 U.S. 499, 505
(1983), he argues that imposition of the Tenth Circuit's disclosure rule is

supported by the courts' "supervisory power". We think not...
A

"[R]ooted in long centuries of Anglo-American history", Hannah v.
Larche, 363 U.S. 420, 490 (1960) (Frankfurter, J., concurring in result), the
grand jury is mentioned in the Bill of Rights, but not in the body of the
Congtitution. It has not been textualy assigned, therefore, to any of the
branches described in the fust three Articles. 1t" is a constitutional fixture in
its own right". United States v. Chanen, 549 F.2d 1306, 1312 (C.A.9 1977)

(quoting Nixon v. Sirica, 159 U.S.App.D.C. 58, 70, n. 54, 487 F.2d 700, 712,
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n. 54 (1973)), cert, denied, 434 U.S. 825 (1977). In fact the whole theory of
its function is that it belongs to no branch of the institutional Government,
serving as a kind of buffer or referee between the Government and the
people... Although the grand jury normally operates, of course, in the
courthouse and under judicial auspices, its institutional relationship with the
Judicial Branch has traditionally been, so to speak, at arm's length. Judges'
direct involvement in the functioning of the grand jury has generally been
confined to the constitutive one of calling the grand jurors together and
administering their oaths of office...

The grand jury's functional independence from the Judicial Branch is
evident both in the scope of its power to investigate criminal wrongdoing, and
in the manner in which that power is exercised. "Unlike [a] [c]ourt, whose
jurisdiction is predicated upon a specific case or controversy, the grand jury
‘can investigate merely on suspicion that the law is being violated, or even
because it wants assurance that it is not' ". United States v. R. Enterprises,
498 U.S. 292, 297 (1991) (quoting United States v. Morton Salt Co., 338
U.S. 632, 642-643 (1950)). It need not identify the offender it suspects, or
even "the precise nature of the offense" it is investigating. Blair v. United
States, 250 U.S. 273, 282 (1919). The grand jury requires no authorization
from its constituting court to initiate an investigation .. not does the
prosecutor require leave of court to seek a grand jury indictment. And in its
day-to-day functioning, the grand jury generally operates without the
interference of a presiding judge.. It swears in its own witnesses, Fed. Rule
Crim. Proc. 6(c), and deliberates in total secrecy ...

True, the grand jury cannot compel the appearance of witnesses and the

production of evidence, and must appeal to the court when such compulsion
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is required...And the court will refuse to lend its assistance when the
compulsion the grand jury seeks would override rights accorded by the
Constitution ... or even testimonial privileges recognized by the common
law... Even in this setting, however, we have insisted that the grand jury
remain "free to pursue its investigations unhindered by external influence or
supervision so long as it does not trench upon the legitimate rights of any
witness called before it". United Statesv. Dionisio, 410 U.S. 1, 17-18 (1973).
Recognizing this tradition of independence, we have said that the Fifth
Amendment's "constitutional guarantee presupposes an investigative body
‘acting independently of either prosecuting attorney or judge .." Id., at 16
(emphasis added) (quoting Stirone [v. United States, 361 U.S. 212 (1960)], at
218).

No doubt in view of the grand jury proceeding's status as other than a
constituent element of a "crimina prosecutio[n]", U.S. Const., Amdt. VI, we
have said that certain constitutional protections afforded defendants in
criminal proceedings have no application before that body. The Double
Jeopardy Clause of the Fifth Amendment does not bar a grand jury from
returning an indictment when a prior grand jury has refused to do so... We
have twice suggested, though not held, that the Sixth Amendment right to
counsel does not attach when an individua is summoned to appear before a
grand jury, even if he is the subject of the investigation... And athough "the
grand jury may not force a witness to answer questions in violation of [the
Fifth Amendment's] constitutional guarantee” against self-incrimination,
[United States v.] Calandra, [414 U.S. 338 (1974)], at 346 (citing Kastigar v.
United States, 406 U.S. 441 (1972)), our cases suggest that an indictment

obtained through the use of evidence previously obtained in violation of the
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privilege againgt sdf-incrimination "is nevertheless vaid'. Calandra, supra,
at 346...

Given the grand jury's operationd separateness from its congdituting
court, it should come as no surprise that we have been reluctant to invoke the
judicia supervisory power as a bads for prescribing modes of grand jury
procedure. Over the years, we have received many requests to exercise
upervison over the grand jury's evidence-taking process, but we have
refused them dl, incduding some more gppeding than the one presented
today. In United States v. Cdandra, supra, a grand jury witness faced
questions that were dlegedly based upon physicd evidence the Government
hed obtained through a vidlation of the Fourth Amendment; we rejected the
proposd that the excdlusonary rule be extended to grand jury proceedings,
because of "the potentid injury to the higtoric role and functions of the grand
jury". 414 U.S,, a 349. In CogelUo v. United States, 350 U.S. 359 (1956), we
declined to enforce the hearsay rule in grand jury proceedings, snce that
"would run counter to the whole higtory of the grand jury ingtitution, in which
laymen conduct their inquiries unfettered by technicd raes'. Id., at 364.

These authorities suggest that any power federd courts may have to
fashion, on their own initiative, rules of grand jury procedure is a very limited
one, not remotely comparable to the power they maintain over their own
proceedings... It certainly would not permit judicid reshaping of the grand
jury ingtitution, subgtantidly dtering the traditiona relationships between the
prosecutor, the condituting court, and the grand jury itsdlf... As we proceed
to discuss, that would be the consequence of the proposed rde here.



B

Respondent argues that the Court of Appeals' rule can be justified as a
sort of Fifth Amendment "common law", a necessary means of assuring the
constitutional right to the judgment "of an independent and informed grand
jury”, Wood v. Georgia, 370 U.S. 375, 390 (1962). Brief for Respondent 27
Respondent makes a generalized appeal to functional notions: Judicial
supervision of die quantity and quality of the evidence relied upon by the
grand jury plainly facilitates, he says, the grand jury's performance of its twin
historical responsibilities, i.e., bringing to trial those who may be justly
accused and shielding the innocent from unfounded accusation and
prosecution... We do not agree. The rule would neither preserve nor enhance
the traditional functioning of the institution that the Fifth Amendment
demands. To the contrary, requiring the prosecutor to present exculpatory as
well as inculpatory evidence would alter the grand jury's historical role,
transforming it from an accusatory to an adjudicatory body.

It is axiomatic that the grand jury sits not to determine guilt or innocence,
but to assess whether there is adequate basis for bringing a criminal charge...
That has always been so; and to make the assessment it has always been
thought sufficient to hear only the prosecutor's side... As a consequence,
neither in this country nor in England has the suspect under investigation by
the grand jury ever been thought to have a right to testify, or to have
exculpatory evidence presented...

Imposing upon the prosecutor a legal obligation to present exculpatory
evidence in his possession would be incompatible with this system. If a
"balanced" assessment of the entire matter is the objective, surely the first

thing to be done—rather than requiring the prosecutor to say what he knows
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in defense of the target of the investigation—is to entitle the target to tender
his own defense. To require the former while denying (as we do) the latter
would be quite absurd. It would also be quite pointless, since it would merely
invite the target to circumnavigate the system by delivering his exculpatory
evidence to the prosecutor, whereupon it would have to be passed on to the
grand jury—unless the prosecutor is willing to take the chance that a court
will not deem the evidence important enough to qualify for mandatory
disclosure...

Respondent acknowledges (as he must) that the "common law" of the
grand jury is not violated if the grand jury itself chooses to hear no more
evidence than that which suffices to convince it an indictment is proper...
Respondent insists, however, that courts must require the modern prosecutor
to alert the grand jury to the nature and extent of the available exculpatory
evidence, because otherwise the grand jury "merely functions as an arm of the
prosecution”. Brief for Respondent 27. We reject the attempt to convert a
nonexistent duty of the grand jury itself into an obligation of the prosecutor.
The authority of the prosecutor to seek an indictment has long been
understood to be "coterminous with the authority of the grandjury to entertain
[the prosecutor's] charges'. United States v. Thompson, 251 U.S., at 414. If
the grand jury has no obligation to consider al "substantial exculpatory"
evidence, we do not understand how the prosecutor can be said to have a
binding obligation to present it.

There is yet another respect in which respondent's proposal not only fails
to comport with, but positively contradicts, the "common law" of the Fifth
Amendment grand jury. Motions to quash indictments based upon the
sufficiency of the evidence relied upon by the grand jury were unheard of at
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common law in England... And the traditional American practice was
described by Justice Nelson, riding circuit in 1852, as follows:

"No case has been cited, nor have we been able to find any, furnishing
an authority for looking into and revising thejudgment of the grand jury upon
the evidence, for the purpose of determining whether or not the finding was
founded upon sufficient proof, or whether there was a deficiency in respect to
any part of the complaint..." United States v. Reed, 27 Fed.Cas. 727, 738
(No. 16,134) (CC NDNY 1852).

We accepted Justice Nelson's description in Costello v. United States,
where we held that "it would run counter to the whole history of the grand
jury institution" to permit an indictment to be challenged "on the ground that
there was inadequate or incompetent evidence before the grand jury”. 350
U.S., at 363-364. And we reaffirmed this principle recently in Bank of Nova
Scotia, where we held that "the mere fact that evidence itself is unreliable is
not sufficient to require a dismissal of the indictment”, and that "a challenge
to the reliability or competence of the evidence presented to the grand jury"
will not be heald. 487 U.S., at 261. It would make little sense, we think, to
abstain from reviewing the evidentiary support for the grand jury's judgment
while scrutinizing the sufficiency of the prosecutor's presentation. A
complaint about the quality or adequacy of the evidence can always be recast
as a complaint that the prosecutor's presentation was “incomplete" or

"misleading”...

... The judgment of the Court of Appeals is accordingly reversed and

the cause remanded for further proceedings consistent with this opinion.
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So ordered®.

XIIl. UNITED STATES v. MARION
404 U.S. 307, 92 S.Ct 455, 30L.Ed.2d 468 (1971).

MR. JUSTICE WHITE delivered the opinion of the Court.

This appeal requires us to decide whether dismissal of a federal
indictment was constitutionally required by reason of a period of three years
between the occurrence of the alleged criminal acts and the filing of the
indictment.

On April 21, 1970, the two appellees were indicted and charged in 19
counts with operating a business known as Allied Enterprises, Inc., which
was engaged in the business of selling and installing home improvements such
as intercom sets, fire control devices, and burglary detection systems.
Allegedly, the business was fraudulently conducted and involved
misrepresentations, alterations of documents, and deliberate nonperformance
of contracts. The period covered by the indictment was March 15, 1965, to
February 6, 1967; the earliest specific act alleged occurred on September 3,
1965, the latest on January 19, 1966.

On May 5, 1970, appellees filed a motion to dismiss the indictment "“for
failure to commence prosecution of the alleged oifenses charged therein
within such time as to afford [them their] rights to due process of law and to a
speedy trial under the Fifth and Sixth Amendments to the Constitution of the

United States". No evidence was submitted, but from the motion itself and the

Justice Stevens wrote n dissenting opinion, which Justice Blackmun and Justice O'Connor joined and Parts 11 and LLI

ot'which Juslice Thomas joined.
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arguments of counsel at the hearing on the motion, it appears that Allied
Enterprises had been subject to a Federal Trade Commission cease-and-desist
order on February 6, 1967, and that a series of articles appeared in the
Washington Post in October 1967, reporting the results of that newspaper's
investigation of practices employed by home improvement firms such as
Allied. The articles also contained purported statements of the then United
States Attorney for the District of Columbia describing his office's
investigation of these firms and predicting that indictments would soon be
forthcoming. Although the statements attributed to the United States Attorney
did not mention Allied specifically, that company was mentioned in the
course of the newspaper stories. In the summer of 1968, at the request of the
United States Attorney's office, Allied delivered certain of its records to that
office, and in an interview there appellee Marion discussed his conduct as an
officer of Allied Enterprises. The grand jury that indicted appellees was not
impaneled until September 1969, appellees were not informed of the grand
jury's concern with them until March 1970, and the indictment was finally
handed down in April.

Appellees moved to dismiss because the indictment was returned "an
unreasonably oppressive and unjustifiable time after the alleged offenses’.
They argued that the indictment required memory of many specific acts and
conversations occurring several years before, and they contended that the
delay was due to the negligence or indifference of the United States Attorney
in investigating the case and presenting it to a grand jury. No specific
prejudice was claimed or demonstrated. The District Court judge dismissed

the indictment for "lack of speedy prosecution” at the conclusion of the



hearing and remarked that since the Government must have become aware of
the relevant facts in 1967, the defense of the case "is bound to have been
seriously prejudiced by the delay of at least some three years in bringing the
prosecution that should have been brought in 1967, or at the very latest early
1968".

The United States appeals directly to this Court pursuant to 18 U.S.C §
3731 (1964 ed., Supp. V). We postponed consideration of the question of
jurisdiction until the hearing on the merits of the case. We now hold that the
Court has jurisdiction, and on the merits we reverse the judgment of the

District Court.

M

Appellees do not claim that the Sixth Amendment was violated by the
two-month delay between the return of the indictment and its dismissal.
Instead, they claim that their rights to a speedy trial were violated by the
period of approximately three years between the end of the criminal scheme
charged and the return of the indictment; it is argued that this delay is so
substantial and inherently prejudicial that the Sixth Amendment required the
dismissal of the indictment. In our view, however, the Sixth Amendment
speedy trial provision has no application until the putative defendant in some
way becomes an "accused"”, an event that occurred in this case only when the
appellees were indicted on April 21, 1970.

The Sixth Amendment provides that "[iJn all criminal prosecutions, the
accused shall enjoy the right to a speedy and public trial ..." On its face, the
protection of the Amendment is activated only when a criminal prosecution

has begun and extends only to those persons who have been "accused” in the
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course of that prosecution. These provisions would seem to afford no
protection to those not yet accused, nor would they seem to require the
Government to discover, investigate, and accuse any person within any
particular period of time. The Amendment would appear to guarantee to a
crimina defendant that the Government will move with the dispatch which is
appropriate to- assure him an early and proper disposition of the charges
against him. "[T]he essential ingredient is orderly expedition and not mere
speed”. Smith v. United States, 360 U.S. 1,10 (1959).

Our attention is called to nothing in the circumstances surrounding the
adoption of the Amendment indicating that it does not mean what it appears
to say, nor is there more than marginal support for the proposition that, at the
time of the adoption of the Amendment, the prevailing rule was that
prosecutions would not be permitted if there had been long delay in
presenting a charge. The framers could hardly have selected less appropriate
language if they had intended the speedy tria provision to protect against pre-
accusation delay. No opinions of this Court intimate support for appellees
thesis, and the Courts of Appeals that have considered the question in
congtitutional terms have never reversed a conviction or dismissed an
indictment solely on the basis of the Sixth Amendment's speedy tria
provision where only pre-indictment delay was involved.

Legisative efforts to implement federal and state speedy trial provisions
also plainly reveal the view that these guarantees are applicable only &fter a
person has been accused of a crime... The statutes vary greatly in substance,
structure, and interpretation, but a common denominator is that "[ijn no event
. . . [does] theright to speedy trial arise before there is some charge or arrest,

even though the prosecuting authorities had knowledge of the offense long

24



before this". Note, The Right to a Speedy Trial, 57 Col.L.Rev. 846, 84
(1957).
No federal statute of general applicability has been enacted by Congre

to enforce the speedy trial provision ofthe Sixth Amendment, but Rule 48(1
of the Federal Rales of Criminal Procedure, which has the force of lav
authorizes dismissal of an indictment, information, or complaint "[i]f there
unnecessary delay in presenting the charge to a grand jury or in filing a
information against a defendant who has been held to answer to the distric
court, or if there is unnecessary delay in bringing a defendant to trial ..." The

rule clearly is limited to post-arrest situations.
Appellees' position is, therefore, at odds with longstanding legislativ

and judicial constructions of the speedy trial provisions in both national and

state constitutions.

L

It is apparent also that very little support for appellees' position emerges
from a consideration of the purposes of the Sixth Amendment's speedy tria
provision, a guarantee that this Court has termed "an important safeguard tc
prevent undue and oppressive incarceration prior to trial, to minimize anxiety
and concern accompanying public accusation and to limit the possibilities that
long delay will impair the ability of an accused to defend himself. United
States v. Ewell, 383 U.S. 116, 120 (1966)... Inordinate delay between arrest,
indictment, and trial may impair a defendant's ability to present an effective
defense. But the major evils protected against by the speedy trial guarantee
exist quite apart from actual or possible prejudice to an accused's defense To

legally arrest and detain, the Government must assert probable cause to
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believe the arrestee has committed a crime. Arrest is a public act that mau
serioudly interfere with the defendant's liberty, whether he is free on bail or
not, and that may disrupt his employment, drain his financial resources
curtail his associations, subject him to public obloguy, and create anxiety in
him, his family and his friends... So viewed, it is readily understandable that it
is either a forma indictment or information or else the actual restraints
umposed by arrest and holding to answer a crimina charge that engage the
particular protections of the speedy trial provision of the Sixth Amendment.

Invocation of the speedy trial provision thus need not await indictment
information, or other forma charge. But we decline to extend the reach of the
amendment to the period prior to arrest. Until this event occurs, a citizen
suffers no restraints on his liberty and is not the subject of public accusation:
his situation does not compare with that of a defendant who has been arrested
and held to answer. Passage of time, whether before or after arrest, may
impair memories, cause evidence to be lost, deprive the defendant of
witnesses, and otherwise interfere with his ability to defend himself. But this
possibility of prejudice at trial is not itself sufficient reason to wrench the
Sixth Amendment from its proper context. Possible prejudice is inherent in
any delay, however short; it may also weaken the Government's case.

The law has provided other mechanisms to guard against possible as
distinguished from actual prejudice resulting from the passage of time
between crime and arrest or charge. As we said in United States v. Ewell,
supra, at 122, "the applicable statute of limitations ... is ... the primary
guarantee against bringing overly stale crimind charges'. Such statutes
represent legislative assessments of relative interests of the State and the

defendant in adininistering and receiving justice; they "are made for the
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repose of society and the protection of those who may [during the limitation]
... have lost their means of defence”. Public Schools v. Walker, 9 Wall. 282,
288 (1870). These statutes provide predictability by specifying a limit beyond
which there is an irrebuttable presumption that a defendant's right to a fair
trial would be prejudiced.

Since appellees rely only on potential prejudice and the passage of time
between the aleged crime and the indictment, see Part 1V, infra, we perhaps
need go no further to dispose of this case, for the indictment was the first
officid act designating appellees as accused individuals and that event
occurred within the statute of limitations. Nevertheless, since a crimina trial
is the likely consequence of our judgment and since appellees may claim
actual prejudice to their defense, it is appropriate to note here that the statute
of limitations does not fully define the appellees' rights with respect to the
events occurring prior to indictment. Thus, the Government concedes that the
Due Process Clause of the Fifth Amendment would require dismissal of the
indictment if it were shown at tria that the pre-indictment delay in this case
caused substantial prejudice to appellees' rights to a fair trial and that the
delay was an intentional device to gain tactical advantage over the accused...
However, we need not, and could not now, determine when and in what
circumstances actual prejudice resulting from preaccusation delays requires
the dismissal of the prosecution. Actual prejudice to the defense of a criminal
case may result from the shortest and most necessary delay; and no one
suggests that every delay-caused detriment to a defendant's case should abort
a criminal prosecution. To accommodate the sound administration of justice

to the rights of the defendant to a fair trial will necessarily involve a delicate
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judgment based on the circumstances of each case. It would be unwise at this

juncture to attempt to forecast our decision in such cases.

v

In the case before us, neither appellee was arrested, charged, or
otherwise subjected to formal restraint prior to indictment. It was this event,
therefore, which transformed the appellees into "accused" defendants who are
subject to the speedy trial protections of the Sixth Amendment.

The 38-month delay between the end of the scheme charged in the
indictment and the date the defendants were indicted did not extend beyond
the period of the applicable statute of limitations here. Appellees have not, of
course, been able to claim undue delay pending trial, since the indictment was
brought on April 21, 1970, and dismissed on June 8, 1970. Nor have
appellees adequately demonstrated that the pre-indictment delay by the
Government violated the Due Process Clause. No actual prejudice to the
conduct of the defense is alleged or proved, and mere is no showing that the
Government intentionally delayed to gain some tactica advantage over
appellees or to harass them. Appellees rely solely on the real possibility of
prejudice inherent in any extended delay: that memories will dim, witnesses
become inaccessible, and evidence lost. In light of the applicable statute of
limitations, however, these possibilities are not in themselves enough to dem-
onstrate that appellees cannot receive a fair triad and to therefore justify the
dismissal of the indictment. Events of the trid may demonstrate actual
prejudice, but at the present time appellees due process clams are

speculative and premature.
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Reversed®.

XIV. BORDENKIRCHER v. HAYES
434 U.S. 357,98 S.Ct. 663, 54 L.Ed.2d 604 (1978).

MR. JUSTICE STEWART delivered the opinion of the Court.

The question in this case is whether the Due Process Clause of the
Fourteenth Amendment is violated when a state prosecutor carries out a threat
made during plea negotiations to reindict the accused on more serious charges
if he does not plead guilty to the offense with which he was originally

charged.

|

The respondent, Paul Lewis Hayes, was indicted by a Fayette County,
Ky., grand jury on a charge of uttering a forged instrument in the amount of
$88.30, an offense then punishable by a term of 2 to 10 years in prison.
Ky.Rev.Stat. § 434.130 (1973) (repealed 1975). After arraignment, Hayes,
his retained counsel, and the Commonwealth's Attorney met in the presence
of the Clerk of the Court to discuss a possible plea agreement. During these
conferences the prosecutor offered to recommend a sentence of five years in
prison if Hayes would plead guilty to the indictment. He also said that if
Hayes did not plead guilty and "save the court the inconvenience and
necessity of a trial", he would return to the grand jury to seek an indictment
under the Kentucky Habitual Criminal Act, then Ky.Rev.Stat. § 431.190

(1973) (repealed 1975), which would subject Hayes to a mandatory sentence

! Justice Douglas wrote an opinion concurring w the result, which Justice Brennan and Justice Marshall joined.

249



of life imprisonment by reason of his two prior felony convictions. Hayes
chose not to plead guilty, and the prosecutor did obtain an indictment
charging him under the Habitua Criminal Act. It is not disputed that the
recidivist charge was fully justified by the evidence, that the prosecutor was
in possession of this evidence at the time of the original indictment, and that
Hayes' refusa to plead guilty to the origina charge was what led to his
indictment under the habitual crimina statute.

A jury found Hayes guilty on the principal charge of uttering a forged
instrument and, in a separate proceeding, further found that he had twice
before been convicted of felonies. As required by the habitual offender
statute, he was sentenced to a life term in the penitentiary. The Kentucky
Court of Appeals rejected Hayes' constitutional objections to the enhanced
sentence, holding in an unpublished opinion that imprisonment for life with
the possibility of parole was constitutionally permissible in light of the
previous felonies of which Hayes had been convicted!, and that the
prosecutor's decision to indict him as a habitual offender was a legitimate use
of available leverage in the plea-bargaining process.

On Haves' petition for a federal writ of habeas corpus, the United States
District Court for the Eastern District of Kentucky agreed that there had been
no congtitutional violation in die sentence or the indictment procedure, and

denied the writ. The Court of Appeals for the Sixth Circuit reversed the

* According to his own testimony, Hayes had pleaded guilty in 1961, when he was 17 years old, to a charge of
detaining a female, a lesser included offense of rape, and as a result had served five years in the state reformatory. In
1970 he had been convicted of robbery and sentenced to five years' imprisonment, but had been released on probation
unmediately
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District Court's judgment. Hayes v. Cowan, 547 F.2d 42... [T]he court
ordered that Hayes be discharged "except for his confinement under a lawful
sentence imposed solely for the crime of uttering a forged instrument”. 1d., at
45. We granted certiorari to consider a constitutional question of importance

in the administration of crimina justice ...

I

It may be hdpful to clarify at the outset the nature of the issue in this
case. While the prosecutor did not actually obtain the recidivist indictment
until after the plea conferences had ended, his intention to do so was clearly
expressed at the outset of the plea negotiations. Hayes was thus fully
informed of the true terms of the offer when he made his decision to plead not
guilty. This is not a situation, therefore, where the prosecutor without notice
brought an additional and more serious charge after plea negotiations relating
only to the original indictment had ended with the defendant's insistence on
pleading not guilty. As a practical matter, in short, this case would be no
different if the grand jury had indicted Hayes as a recidivist from the outset,
and the prosecutor had offered to drop that charge as part of the plea bargain.

The Court of Appeas nonetheless drew a distinction between
"concessions relating to prosecution under an existing indictment”, and threats
to bring more severe charges not contained in the origina indictment—a line
it thought necessary in order to establish a prophylactic rule to guard against
the evil of prosecutorial vindictiveness. Quite apart from this chronological
distinction, however, the Court of Appeas found that the prosecutor had
acted vindictively in the present case since he had conceded that the

indictment was influenced by his desire to induce a guilty plea. The ultimate
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conclusion of the Court of Appeals thus seems to have been that a prosecutor
acts vindictively and in violation of due process of law whenever his charging
decision is influenced by what he hopes to gain in the course of plea

bargaining negotiations.

11

We have recently had occasion to observe: "Whatever might be the
situation in an ideal world, the fact is that the guilty plea and the often
concomitant plea bargain are important components of this country's criminal
justice system. Properly administered, they can benefit al concerned”.
Blackledge v. Allison, 431 U.S. 63, 71. The open acknowledgment of this
previously clandestine practice has led this Court to recognize the importance
of counsel during plea negotiations ... the need for a public record indicating
that a plea was knowingly and voluntarily made ... and the requirement that a
prosecutor's plea-bargaining promise must be kept... The decision of the
Court of Appeds in the present case, however, did not deal with
considerations such as these, but held that the substance of the plea offer
itself violated the limitations imposed by the Due Process Clause of the
Fourteenth Amendment... For the reasons that follow, we have concluded that

the Court of Appeals was mistaken in so ruling.

v
This Court held in North Carolina v. Pearce, 395 U.S. 711, 725, that the
Due Process Clause of the Fourteenth Amendment ‘“requires that
vindictiveness against a defendant for having successfully attacked his first

conviction must play no part in the sentence he receives after a new tria".
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The same principle was later applied to prohibit a prosecutor from reindicting
a convicted misdemeanant on a felony charge after the defendant had invoked
an appellate remedy, since in this situation there was also a "redlistic
likelihood of'vindictiveness' ". Blackledge v. Perry, 417 U.S. [21 (1974)], at
27.

In those cases the Court was dealing with the State's unilateral imposition
of a penalty upon a defendant who had chosen to exercise a legal right to
attack his original conviction—a situation "very different from the give-and-
take negotiation common in plea bargaining between the prosecution and
defense, which arguably possess relatively equal bargaining power"”. Parker v.
North Carolina, 397 U.S. 790, 809 (opinion of Brennan,J) The Court has
emphasized that the due process violation in cases such as Pearce and Perry
lay not in the possibility that a defendant might be deterred from the exercise
of a legal right.., but rather in the danger that the State might be retaliating
against the accused for lawfully attacking his conviction...

To punish a person because he has done what the law plainly allows him
to do is a due process violation of the most basic sort ... and for an agent of
the State to pursue a course of action whose objective is to penaize a
person's reliance on his legal rights is "patently unconstitutional”. Chamn v.
Stynchcombe, [412 U.S. 17] at 32-33, n. 20... But in the "give-and-take" of
plea bargaining, there is no such element of punishment or retaliation so long
as the accused is free to accept or reject the prosecution's offer.

Plea bargaining flows from "the mutuality of advantage" to defendants
and prosecutors, each with his own reasons for wanting to avoid tria...
Defendants advised by competent counsel and protected by other procedural
safeguards are presumptively capable of intelligent choice in response to
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prosecutorial  persuasion, and unlikely to be driven to fase sdf-
condemnation...Indeed, acceptance of the basic legitimacy of plea bargaining
necessarily implies rejection of any notion that a guilty pleais involuntary in a
congtitutional sense simply because it is the end result of the bargaining
process. By hypothesis, the plea may have been induced by promises of a
recommendation of a lenient sentence or a reduction of charges, and thus by
fear of the possibility of a greater penalty upon conviction after atrial...

While confronting a defendant with the risk of more severe punishment
clearly may have a "discouraging effect on the defendant's assertion of his
trial rights, the imposition of these difficult choices [is] an inevitable"—and
permissible—"attribute of any legitimate system which tolerates and
encourages the negotiation of pleas' Chaffin v. Sfynchcombe, supra, at 31. It
follows that, by tolerating and encouraging the negotiation of pleas, this Court
has necessarily accepted as congtitutionally legitimate the simple reality that
the prosecutor's interest at the bargaining table is to persuade the defendant to
forgo his right to plead not guilty.

It is not disputed here that Hayes was properly chargeable under the
recidivist statute, since he had in fact been convicted of two previous felonies.
In our system, so long as the prosecutor has probable cause to believe that the
accused committed an offense defined by statute, the decision whether or not
to prosecute, and what charge to file or bring before a grand jury, generally
rests entirely in his discretion. Within the limits set by the legislature's
congtitutionally valid definition of chargeable offenses, "the conscious
exercise of some selectivity in enforcement is not in itself a federa
constitutional violation" so long as "the selection was [not] deliberately based

upon an unjustifiable standard such as race, religion, or other arbitrary
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classification". Oyler v. Boles, 368 U.S. 448, 456. To hold that the
prosecutor's desire to induce a guilty plea is an "unjustifiable standard",
which, like race or religion, may play no part in his charging decision, would
contradict the very premises that underlie the concept of plea bargaining
itself. Moreover, a rigid constitutional rule that would prohibit a prosecutor
from acting forthrightly in his dealings with the defense could only invite
unhealthy subterfuge that would drive the practice of plea bargaining back
into the shadows from which it has so recently emerged...

There is no doubt that the breadth of discretion that our country's legal
system vests in prosecuting attorneys carries with it the potential for both
individual and institutional abuse. And broad though that discretion may be,
there are undoubtedly constitutional limits upon its exercise. We hold only
that the course of conduct engaged in by the prosecutor in this case, which no
more than openly presented the defendant with the unpleasant alternatives of
forgoing trial or facing charges on which he was plainly subject to
prosecution, did not violate the Due Process Clause of the Fourteenth
Amendment.

Accordingly, the judgment of the Court of Appeals is Reversed?.

2 Justice Blackmun wrote a dissenting opinion, which justice Brennan and Justice Marshall joined. Justice Powell
also wrote a dissenting opinion.



XV. SULLIVAN v. LOUISIANA
508 U.S. 275, 113 SOt 2078, 124 L.Ed.2d 182 (1993).

JUSTICE SCALIA déelivered the opinion of the Court.
The question presented is whether a constitutionally deficient reasonable-

doubt instruction may be harmless error.

1

Petitioner was charged with first-degree murder in the course of
committing an armed robbery at a New Orleans bar. His alleged accomplice
in the crime, a convicted felon named Michael Hill-house, testifying at the
trial pursuant to a grant of immunity, identified petitioner as the murderer.
Although several other people were in the bar at the time of the robbery, only
one testified at trial. This witness, who had been unable to identify either Hill-
house or petitioner at a physical lineup, testified that they committed the
robbery, and that she saw petitioner hold a gun to the victim's head. There
was other circumstantial evidence supporting the conclusion that petitioner
was the triggerman... In closing argument, defense counsel argued that there
was reasonable doubt as to both the identity of the murderer and his intent.

In his instructions to the jury, the trial judge gave a definition of
"reasonable doubt" that was, as the State conceded below, essentialy
identical to the one held unconstitutional in Cage v. Louisiana, 498 U.S, 39
(1990) (per curtain)... The jury found petitioner guilty of first-degree murder
and subsequently recommended that he be sentenced to death. The trial court
agreed. On direct appeal, the Supreme Court of Louisiana held...that the

s3]



erroneous instruction was harmless beyond a reasonable doubt. 596 So.2d, at
186. It therefore upheld the conviction, though remanding for a new
sentencing hearing because of ineffectiveness of counsel in the sentencing

phase. We granted certiorari...

I

The Sixth Amendment provides that "[i]n all crimina prosecutions, the
accused shall enjoy the right to a speedy and public trial, by an impartial
jury..." InDuncanv. Louisiana, 391 U.S. 145, 149 (1968), we found this right
to trial by jury in serious crimina cases to be "fundamental to the American
scheme of justice", and therefore applicable in state proceedings. The right
includes, of course, as its most important element, the right to have thejury,
rather than the judge, reach the requisite finding of "guilty"...Thus, although a
judge may direct a verdict for the defendant if the evidence is legaly
insufficient to establish guilt, he may not direct a verdict for the State, no
matter how overwhelming the evidence...

What the factfinder must determine to return a verdict of guilty is
prescribed by the Due Process Clause. The prosecution bears the burden of
proving al elements of the offense charged...and must persuade the factfinder
"beyond a reasonable doubt" of the facts necessary to establish each of those
elements, see, e.g., Inre Winship, 397 U.S. 358, 364 (1970)... This beyond-a-
reasonabl e-doubt requirement, which was adhered to by virtually all common-
law jurisdictions, applies in state as well as federd proceedings...

It is self-evident, we think, that the Fifth Amendment requirement of
proof beyond a reasonable doubt and the Sixth Amendment requirement of a
jury verdict are interrelated. It would not satisfy the Sixth Amendment to have
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ajury determine that the defendant is probably guilty, and then leave it up to
the judge to determine (as Winship requires) whether he is guilty beyond a
reasonable doubt. In other words, the jury verdict required by the Sixth
Amendment is ajury verdict of guilty beyond a reasonable doubt. Our per
curiam opinion in Cage, which we accept as controlling, held that an
instruction of the sort given here does not produce such a verdict. Petitioner's

Sixth Amendment right to jury trial was therefore denied.

11

In Chapmanv. California, 386 U.S. 18 (1967), we rejected the view that
al federal constitutional errors in the course of a criminal trial require
reversal. We held that the Fifth Amendment violation of prosecutorial
comment upon the defendant's failure to testify would not require reversal of
the conviction if the State could show "beyond a reasonable doubt that the
error complained of did not contribute to the verdict obtained". 1d., at 24. The
Chapman standard recognizes that "certain constitutional errors, no less than
other errors, may have been 'harmless in terms of their effect on the
factfinding process at trial". Delaware v. Van Arsdal, 475 U.S. 673, 681
(1986). Although most constitutional errors have been held amenable to
harmless-error analysis...some will aways invalidate the conviction... The
guestion in the present case is to which category the present error belongs.

Chapman itself suggests the answer. Consistent with the jury-trial
guarantee, the question it instructs the reviewing court to consider is not what
effect the constitutional error might generaly be expected to have upon a
reasonable jury, but rather what effect it had upon the guilty verdict in the

case at hand...Harmless-error review looks, we have said, to the basis on
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which "thejury actually rested its verdict". Yatesv. Evatt, 500 U.S. 391, 404
(1991) (emphasis added). The inquiry, in other words, is not whether, in a
trial that occurred without the error, a guilty verdict would surely have been
rendered, but whether the guilty verdict actually rendered in this trial was
surely unattributable to the error. That must be so, because to hypothesize a
guilty verdict that was never in fact rendered—no matter how inescapable the
findings to support that verdict might be—would violate the jury-trial
guarantee...

Once the proper role of an appellate court engaged in the Chapman
inquiry is understood, the illogic of harmless-error review in the present case
becomes evident. Since, for the reasons described above, there has been no
jury verdict within the meaning of the Sixth Amendment, the entire premise of
Chapman review is simply absent. There being no jury verdict of guilty-
beyond-a-reasonable-doubt, the question whether the same verdict of guilty-
beyond-a-reasonable-doubt would have been rendered absent the
constitutional error is utterly meaningless. There is no object, so to speak,
upon which harmless-error scrutiny can operate. The most an appellate court
can conclude is that ajury would surely havefound petitioner guilty beyond a
reasonable doubt—not that the jury's actual finding of guilty beyond a
reasonable doubt would surely not have been different absent the
constitutional error. That is not enough ...The Sixth Amendment requires more
than appellate speculation about a hypothetical jury's action, or else directed
verdicts for the State would be sustainable on appeal; it requires an actual
jury finding of guilty...

... [T]he essential connection to a "beyond a reasonable doubt" factua

finding cannot be made where the instructional error consists of a
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misdescription of the burden of proof, which vitiates al the jury's findings. A
reviewing court can only engage in pure speculation—its view of what a
reasonable jury would have done...

Another mode of analysis leads to the same conclusion that harmless-
error analysis does not apply: In [Arizona v.] Fulminante, [499 U.S. 279
(1991)], we distinguished between, on the one hand, "structural defects in the
constitution of the trial mechanism, which defy analysis by harmless-error'
standards”, 499 U.S., at 309, and, on the other hand, trial errors which occur
"during the presentation of the case to the jury, and which may therefore be
quantitatively assessed in the context of other evidence presented”, id., at
307-308. Denia of the right to ajury verdict of guilt beyond a reasonable
doubt is certainly an error of the former sort, the jury guarantee being a "basic
protectio[n]" whose precise effects are unmeasurable, but without which a
criminal trial cannot reliably serve its function, Rose [v. Clark, 478 U.S. 570
(1986)], at 577. The right to trial by jury reflects, we have said, "a profound
judgment about the way in which law should be enforced and justice adminis-
tered". Duncan v. Louisiana, 391 U.S., at 155. The deprivation of that right,
with consequences that are necessarily unquantifiable and indeterminate,
unquestionably qualifies as "structural error".

The judgment of the Supreme Court of Louisiana is reversed, and the
case is remanded for proceedings not inconsistent with this opinion.

Itis so ordered®.

* Chief Justice Rehnauist wrote a concurring opinion



XVI. TAYLORVv. ILLINOIS
484 U.S. 400, 108 SCt. 646, 98 L.Ed.2d 798 (1988).

JUSTICE STEVENS delivered the opinion of the Court.

As a sanction for failing to identify a defense witness in response to a
pretrial discovery request, an lllinois trial judge refused to alow the
undisclosed witness to testify. The question presented is whether that refusd
violated the petitioner's constitutional right to obtain the testimony of
favorable witnesses. We hold that such a sanction is not absolutely prohibited
by the Compulsory Process Clause of the Sixth Amendment and find no

constitutional error on the specific facts of this case.

|

A jury convicted petitioner in 1984 of attempting to murder Jack Bridges
in a street fight on the south side of Chicago on August 6, 1981. The
conviction was supported by the testimony of Bridges, his brother, and three
other witnesses. They described a twenty-minute argument between Bridges
and a young man named Derrick Travis, and a violent encounter that occurred
over an hour later between severa friends of Travis, including the petitioner,
on the one hand, and Bridges, belatedly aided by his brother, on the other.
The incident was witnessed by twenty or thirty bystanders. It is undisputed
that at least three members of the group which included Travis and petitioner
were carrying pipes and clubs that they used to beat Bridges. Prosecution
witnesses also testified that petitioner had a gun, that he shot Bridges in the



back as he attempted to flee, and that, after Badges fell, petitioner pointed the
gun at Bridges head but the weapon misfired.

Two sisters, who are friends of petitioner, testified on his behalf. In many
respects their version of the incident was consistent with the prosecution's
case, but they testified that it was Bridges brother, rather than petitioner, who
possessed a firearm and that he had fired into the group hitting his brother by
mistake. No other witnesses testified for the defense.

Well in advance of tria, the prosecutor filed a discovery motion
requesting a list of defense witnesses. In his origina response, petitioner's
attorney identified the two sisters who later testified and two men who did not
testify. On the first day of trial, defense counsel was allowed to amend his
answer by adding the names of Derrick Travis and a Chicago police officer;
neither of them actually testified.

On the second day of trial, after the prosecution's two principal
witnesses had completed their testimony, defense counsel made an ora
motion to amend his "Answer to Discovery" to include two more witnesses,
Alfred Wonnley and Pam Berkhalter. In support of the motion, counsel
represented that he had just been informed about them and that they had
probably seen the "entire incident”.

In response to the court's inquiry about the defendant's failure to tell him
about the two witnesses earlier, counsel acknowledged that defendant had
done so, but then represented that he had been unable to locate Wormley.
After noting that the witnesses' names could have been supplied even if their
addresses were unknown, the tria judge directed counsel to bring them in the

next day, at which time he would decide whether they could testify. The



judge indicated that he was concerned about the possibility "that witnesses
are being found that really weren't there".

The next morning Wormley appeared in court with defense counsal.
After further colloquy about the consequences of a violation of discovery
rules, counsel was permitted to make an offer of proof in the form of
Wormley's testimony outside the presence of the jury. It developed that
Wormley had not been a witness to the incident itsdlf. He testified that prior
to the incident he saw Jack Bridges and his brother with two guns in a
blanket, that he heard them say "they were after Ray [petitioner] and the other
people”, and that on his way home he "happened to run into Ray and them"”
and warned them "to watch out because they got weapons'. On cross-
examination, Wormley acknowledged that he had first met the defendant
"about four months ago” (i.e., over two years after the incident). He also
acknowledged that defense counsel had visited him at his home on the
Wednesday of the week before the trial began. Thus, lus testimony rather
dramatically contradicted defense counsel's representations to the tria court.

After hearing Wormley tedtify, the trial judge concluded that the
appropriate sanction for the discovery violation was to exclude his
testimony...

The lllinois Appellate Court affirmed petitioner's conviction. 141
111.App.3d 839, 491 N.E.2d 3 (1986). It held that when "discovery rules are
violated, the trial judge may exclude the evidence which the violating party
wishes to introduce" and mat "[tjhe decision of the severity of the sanction to
impose on a party who violates discovery rules rests within the sound
discretion of the trial court”. The court concluded that in this case "the trial

court was within its discretion in refusing to alow the additional witnesses to
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testify". 1d., at 844-845, 491 N.E.2d, at 7. The lllinois Supreme Court denied
leave to appeal and we granted the petition for certiorari...

In this Court petitioner makes two arguments. He first contends that the
Sixth Amendment bars a court from ever ordering the preclusion of defense
evidence as a sanction for violating a discovery rule. Alternatively, he
contends that even if the right to present witnesses is not absolute, on the
facts of this case the preclusion of Wormley's testimony was constitutional
error. Before addressing these contentions, we consider the State's argument
that the Compulsory Process Clause of the Sixth Amendment is merely a
guarantee that the accused shall have the power to subpoena witnesses and

simply does not apply to rulings on the admissibility of evidence.

n

In the State's view, no Compulsory Process Clause concerns are even
raised by authorizing preclusion as a discovery sanction, or by the application
of the Illinois rule in this case. The State's argument is supported by the plain
language of the Clause ... by the historical evidence that it was intended to
provide defendants with subpoena power that they lacked at common law, by
some scholarly comment, and by a brief exceipt from the legislative history of
the Clause We have, however, consistently given the Clause the broader
reading reflected in contemporaneous state constitutional provisions.

As we noted just last Term, "[o]ur cases establish, at a minimum, that
criminal defendants have the right to the government's assistance in
compelling the attendance of favorable witnesses at trial and the right to put
before a jury evidence that might influence the determination of guilt".

Pennsylvania v. Ritchie, 480 U.S. 39, 56 (19S7). Few rights are more
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fundamental than that of an accused to present witnesses in his own
defense...Indeed, this right is an essential attribute of the adversary system

itself.

The right to compel a witness' presence in the courtroom could not
protect the integrity of the adversary process if it did not embrace the right to
have the witness' testimony heard by the trier of fact. The right to offer
testimony is thus grounded in the Sixth Amendment even though it is not
expressly described in so many words...

The right of the defendant to present evidence “stands on no lesser
footing than the other Sixth Amendment rights that we have previously held
applicable to the States". [Washington v. Texas, 388 U.S. 14 (1967)], at 18.
We cannot accept the State's argument that this constitutional right may never
be offended by the imposition of a discovery sanction that entirely excludes

the testimony of a material defense witness.

m

Petitioner's claim that the Sixth Amendment, creates an absolute bar to
the preclusion of the testimony of a surprise witness is just as extreme and
just as unacceptable as the State's position that the Amendment is simply
irrelevant The accused does not have an unfettered right to offer testimony
that is incompetent, privileged, or otherwise inadmissible under standard rules
of evidence. The Compulsory Process Clause provides him with an effective
weapon, but it is a weapon that cannot be used irresponsibly.

There is a significant difference between the Compulsory Process Clause

weapon and other rights that are protected by the Sixth Amendment—its
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availability is dependent entirely on the defendant's initiative. Most other
Sixth Amendment rights arise automatically on the initiation of the adversary
process and no action by the defendant is necessary to make them active in
his or her case. While those rights shield the defendant from potential
prosecutorial abuses, the right to compel the presence and present the
testimony of witnesses provides the defendant with a sword that may be
employed to rebut the prosecution's case. The decision whether to employ it
in a particular case rests solely with the defendant. The very nature of the
right requires that its effective use be preceded by deliberate planning and
affirmative conduct.

The principle that undergirds the defendant's right to present excul patory
evidence is also the source of essentia limitations on the right. The adversary
process could not function effectively without adiierence to rules of procedure
that govern the orderly presentation of facts and arguments to provide each
party with a fair opportunity to assemble and submit evidence to contradict or
explain the opponent's case. The trial process would be a shambles if either
party had an absolute right to control the time and content of his witnesses
testimony. Neither may insist on the right to interrupt the opposing party's
case, and obviously there is no absolute right to interrupt the deliberations of
the jury to present newly discovered evidence. The State's interest in the
orderly conduct of a criminal trial is sufficient to justify the imposition and
enforcement of firm, though not always inflexible, rules relating to the
identification and presentation of evidence.

The defendant's right to compulsory process is itself designed to
vindicate the principle that the "ends'of crimina justice would be defeated if

judgments were to be founded on a partial or speculative presentation of the
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facts'. United States v. Nixon, 418 U.S. [683 (1974)], at 709. Rules that
provide for pretrial discovery of an opponent's witnesses serve the same high
purpose. Discovery, like cross-examination, minimizes the risk that a
judgment will be predicated on incomplete, misleading, or even deliberately
fabricated testimony. The "State's interest in protecting itself against an
eleventh hour defense'’ is merely one component of the broader public
interest in a full and truthful disclosure of critical facts.

To vindicate that interest we have held that even the defendant may not
testify without being subjected to cross-examination... Moreover, in United
States v. Nobles, 422 U.S. 225 (1975), we upheld an order excluding the
testimony of an expert witness tendered by the defendant because he had
refused to permit discovery of a"highly relevant” report...

Petitioner does not question the legitimacy of a rule requiring pretrial
disclosure of defense witnesses, but he argues that the sanction of preclusion
of the testimony of a previously undisclosed witness is so drastic that it
should never be imposed. He argues, correctly, that a less drastic sanction is
always available. Prejudice to the prosecution could be minimized by granting
a continuance or amistrial to provide time for further investigation; moreover,
further violations can be deterred by disciplinary sanctions against the
defendant or defense counsel.

It may well be true that alternative sanctions are adequate and
appropriate in most cases, but it is egualy clear that they would be less
effective than the preclusion sanction and that there are instances in which

they would perpetuate rather than limit the prejudice to the State and the harm

! Williamsv. Florida. 399 U.S, 78, 81-82 (1970)...



to the adversary process. One of the purposes of the discovery rule itself is to
minimize the risk that fabricated testimony will be believed. Defendants who
are willing to fabricate a defense may also be willing to fabricate excuses for
falling to comply with a discovery requirement The risk of a contempt
violation may seem trivial to a defendant facing the threat of imprisonment for
aterm of years. A dishonest client can mislead an honest attorney, and there
are occasions when an attorney assumes that the duty of loyalty to the client
outweighs elementary obligations to the court.

We presume that evidence that is not discovered until after the tria is
over would not have affected the outcome. It is equally reasonable to presume
that mere is something suspect about a defense witness who is not identified
until after the eleventh hour has passed. If a pattern of discovery violations is
explicable only on the assumption that the violations were designed to
concea a plan to present fabricated testimony, it would be entirely
appropriate to exclude the tainted evidence regardless of whether other
sanctions would also be merited.

In order to reject petitioner's argument that preclusion is never a
permissible sanction for a discovery violation it is neither necessary nor
appropriate for us to attempt to draft a comprehensive set of standards to
guide the exercise of discretion in every possible case. It is elementary, of
course, that a triad court may not ignore the fundamental character of the
defendant's right to offer the testimony of witnesses in his favor. But the mere
invocation of that right cannot automaticaly and invariably outweigh
countervailing public interests. The integrity of the adversary process, which
depends both on the presentation of reliable evidence and the rejection of
umeliable evidence, the interest in the far and efficient administration of
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justice, and the potential prejudice to the truth-determining function of the
trial process must also weigh in the balance.

A trial judge may certainly insist on an explanation for a party's failure to
comply with a request to identify his or her witnesses in advance of trial. If
that explanation reveals that the omission was willful and motivated by a
desire to obtain atactical advantage that would nunimize the effectiveness of
cross-examination and the ability to adduce rebuttal evidence, it would be
entirely consistent with the purposes of the Compulsory Process Clause
simply to exclude the witness' testimony...

The simplicity of compliance with the discovery rule is also relevant. As
we have noted, the Compulsory Process Clause cannot be invoked without
the prior planning and affirmative conduct of the defendant. Lawyers are
accustomed to meeting deadlines. Routine preparation involves location and
interrogation of potential witnesses and the serving of subpoenas on those
whose testimony will be offered at trial. The burden of identifying them in
advance of trial adds little to these routine demands of trial preparation.

It would demean the high purpose of the Compulsory Process Clause to
construe it as encompassing an absolute right to an automatic continuance or
mistrial to alow presumptively perjured testimony to be presented to ajury.
We reject petitioner's argument that a preclusion sanction is never appropriate

no matter how serious the defendant's discovery violation may be.

\%
Petitioner argues that the preclusion sanction was unnecessarily harsh in
this case because the voir dire examination of Wormley adequately protected

the prosecution from any possible prejudice resulting from surprise. Petitioner

st



aso contends that it is unfair to visit the sins of the lawyer upon his client.
Neither argument has merit.

More is at stake than possible prejudice to the prosecution. We are aso
concerned with the impact of this kind of conduct on the integrity of the
judicial process itself. The trial judge found that the discovery violation in this
case was both willful and blatant. In view of the fact that petitioner's counsel
had actually interviewed Wormley during the week before the trial began and
the further fact that he amended his Answer to Discovery on the first day of
trial without identifying Wormley while he did identify two actual eyewit-
nesses whom he did not place on the stand, the inference that he was
deliberately seeking a tactical advantage is inescapable. Regardless of
whether prejudice to the prosecution could have been avoided in this
particular case, it is plain that the case fits into the category of willful
misconduct in which the severest sanction is appropriate. After all, the court,
as well as the prosecutor, has a vital interest in protecting the trial process
from the pollution of perjured testimony. Evidentiary rules which apply to
categories of inadmissible evidence—ranging from hearsay to the fruits of
illegal searches—may properly be enforced even though the particular
testimony being offered is not prejudicial. The pretrial conduct revealed by
the record in this case gives rise to a sufficiently strong inference that
"witnesses are being found thai really weren't there", tojustify the sanction of
preclusion.

The argument that the client should not be held responsible for his
lawyer's misconduct strikes at the heart of the attorney-client relationship.
Although there are, basic rights that the attorney cannot waive without the

fully informed and publicly acknowledged consent of the client, the lawyer
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has—and must have—full authority to manage the conduct of the trial. The
adversary process could not function effectively if every tactical decision
required client approval. Moreover, given the protections afforded by the
attorney-client privilege and the fact that extreme cases may involve unscru-
pulous conduct by both the client and the lawyer, it would be highly
impracticable to require an investigation into their relative responsibilities
before applying the sanction of preclusion. In responding to discovery, the
client has a duty to be candid and forthcoming with the lawyer, and when the
lawyer responds, he or she speaks for the client. Putting to one side the
exceptional cases in which counsel is ineffective, the client must accept the
consequences of the lawyer's decision to forgo cross-examination, to decide
not to put certain witnesses on the stand, or to decide not to disclose the
identity of certain witnesses in advance of trial. In this case, petitioner has no
greater right to disavow his lawyer's decision to conceal Wormley's identity
until after the trial had commenced than he has to disavow the decision to
refrain from adducing testimony from the eyewitnesses who were identified in
the Answer to Discovery. Whenever a lawyer makes use of the sword
provided by the Compulsory Process Clause, there is some risk that he may
wound his own client.

The judgment of the Illinois Appellate Court is Affirmed.

JUSTICE BRENNAN, with whom JUSTICE MARSHALL and JUS-
TICE BLACKMUN join, dissenting.

Criminal discovery is not a game. It is integral to the quest for truth and
the fair adjudication of guilt or innocence. Violations of discovery rides thus
cannot go uncorrected or undeterred without undermining the truthseeking

process. The question in this case, however, is not whether discovery rules
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should be enforced but whether the need to correct and deter discovery
violations requires a sanction that itself distorts the truthseeking process by
excluding material evidence of innocence in a criminal case. | conclude that,
at least where a crimina defendant is not personally responsible for the
discovery violation, aternative sanctions are not only adequate to correct and
deter discovery violations but are far superior to the arbitrary and
disproportionate penalty imposed by the preclusion sanction. Because of this,
and because the Court's balancing test creates a conflict of interest in every
case involving a discovery violation, | would hold that, absent evidence of the
defendant's personal involvement in a discovery violation, the Compulsory
Process Clause per se bars discovery sanctions that exclude criminal defense

evidence®.

2 Justice Blackmun wrote a brief dissenting opinion.



XVII. WITTE v. UNITED STATES
515 U.S. 389, 115 SCt. 2199, 132 L Ed2d 351 (1995).

JUSTICE O'CONNOR delivered the opinion of the Court.

The Double Jeopardy Clause of the Fifth Amendment to the United
States Constitution prohibits successive prosecution or multiple
punishment for "the same offence”. This case, which involves application
of the United States Sentencing Guidelines, asks us to consider whether a
court violates that proscription by convicting and sentencing a defendant
for a crime when the conduct underlying that offense has been considered
in determining the defendant's sentence for a previous conviction.

In June 1990, petitioner Steven Kurt Witte and severa co-
conspirators, including Dennis Mason and Tom Pokorny, arranged with
Roger Norman, an undercover agent of the Drag Enforcement
Administration, to import large amounts of marijuana from Mexico and
cocaine from Guatemala. Norman had the task of flying the contraband
into the United States, with Witte providing the ground transportation for
the drugs once they had been brought into the country. The following
month, the Mexican marijuana source advised the conspiracy participants
that cocaine might be added to the first shipment if there was room on the
plane or if an insufficient quantity of marijuana was available. Norman was
informed in August 1990 that the source was prepared to deliver 4,400
pounds of marijuana. Once Norman learned the location of the airstrip
from which the narcotics would be transported, federa agents arranged to
have the participants in the scheme apprehended in Mexico. Local

authorities arrested Mason and four others on August 12 and seized 591

* F. Justice and Justice Kennedy join all but part 111 of this opinion, and Justice Stevensjoins only part I11.
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kilograms of cocaine at tire landing field. While still undercover, Norman
met Witte the following day to explain that the pilots had been unable to
land in Mexico because police had raided the airstrip. Witte was not taken
into custody at that time, and the activities of the conspiracy lapsed for
several months.

Agent Norman next spoke with Witte in January 1991 and asked if
Witte would be interested in purchasing 1,000 pounds of marijuana. Witte
agreed, promised to obtain a $50,000 down payment, and indicated that he
would transport the marijuana in a horse trailer he had purchased for the
original 1990 transaction and in a motor home owned by an acquaintance,
Sam Kelly. On February 7, Witte, Norman, and Kelly met in Houston,
Texas. Norman agreed to give the drugs to Witte in exchange for the
$25,000 in cash Witte had been able to secure at that time and for a
promise to pay the balance of the down payment in tliree days. Undercover
agents took the motor home and trailer away to load the marijuana, and
Witte escorted Norman to Witte's hotel room to view the money. The
agents returned the vehicles the next morning loaded with approximately
375 pounds of marijuana, and they arrested Witte and Kelly when the two
men took possession of the contraband.

In March 1991, a federal grand jury in the Southern District of Texas
indicted Witte and Kelly for conspiring and attempting to possess
marijuana with intent to distribute it, in violation of 21 U.S.C 88 841(a)
and 846. The indictment was limited on its face to conduct occurring on or
about January 25 through February 8, 1991, thus covering only the later
marijuana transaction. On February 21, 1992, Witte pleaded guilty to the
attempted possession count and agreed to cooperate "with the Government
by providing truthful and complete information concerning this and all

other offenses about which [he] might be questioned by agents of law
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enforcement”, and by testifying if requested to do so. App. 14. In
exchange, the Government agreed to dismiss the conspiracy count and, if
Witte's cooperation amounted to "substantial assistance”, to file a motion
for a downward departure under the Sentencing Guidelines. See United
States Sentencing Commission, Guidelines Manual § 5K1.1 (Nov. 1994).

In caculating Witte's base offense level under the Sentencing
Guidelines, the presentence report prepared by the United States Probation
Office considered the total quantity of drugs involved in al of the
transactions contemplated by the conspirators, including the planned 1990
shipments of both marijuana and cocaine. Under the Sentencing
Guidelines, the sentencing range for a particular offense is determined on
the basis of all "relevant conduct” in which the defendant was engaged and
not just with regard to the conduct underlying the offense of conviction.
USSG § 1B1.3. The Sentencing Commission has noted that, "[w]ith
respect to offenses involving contraband (including controlled substances),
the defendant is accountable for al quantities of contraband with which he
was directly involved and, in the case of ajointly undertaken criminal
activity, all reasonably foreseeable quantities of contraband that were
within the scope of the crimina activity that he jointly undertook”. USSG
§ 1B1.3, comment., n. 2; see dso USSG §2D1.1, comment., nn. 6, 12. The
presentence report therefore suggested that Witte was accountable for the
1,000 pounds of marijuana involved in the attempted possession offense to
which he pleaded guilty, 15 tons of marijuana that Witte, Mason, and
Pokorny had planned to import from Mexico in 1990, 500 kilograms of
cocaine mat the conspirators originaly proposed to import from
Guatemala, and the 591 kilograms of cocaine seized at the Mexican

airstrip in August 1990.



At the sentencing hearing, both petitioner and the Government urged
the court to hold that the 1990 activities concerning importation of cocaine
and marijuana were not part of the same course of conduct as the 1991
marijuana offense to which Witte had pleaded guilty, and therefore should
not be considered in sentencing for the 1991 offense. The District Court
concluded, however, that because the 1990 importation offenses were part
of the same continuing conspiracy, they were "relevant conduct" under §
1B1.3 of the Guidelines and should be taken into account. The court
therefore accepted the presentence report's aggregation of the quantities of
drugs involved in the 1990 and 1991 episodes, resulting in a base offense
level of 40, with a Guideline range of 292 to 365 months' imprisonment...
From that base offense level, Witte received a two-level increase for his
aggravating role in the offense, see USSG 8§ 3B1.1, and an offsetting two-
level decrease for acceptance of responsibility, see USSG § 3E1.1. Findly,
the court granted the Government's § 5K1.1 motion for downward
departure based on Witte's substantial assistance. By virtue of that
departure, the court sentenced Witte to 144 months in prison, see App. 76,
which was 148 months below the minimum sentence of 292 months under
the pre-departure Guideline range. Witte appealed, but the Court of
Appeals dismissed the case when Witte failed to file abrief.

In September 1992, another grand jury in the same district returned a
two-count indictment against Witte and Pokorny for conspiring and
attempting to import cocaine, in violation of 21 U.S.C. 8§ 952(a) and 963.
The indictment alleged that, between August 1989 and August 1990, Witte
tried to import about 1,001 kilograms of cocaine from Central America.
Witte moved to dismiss, arguing that he had aready been punished for the
cocaine offenses because the cocaine involved in the 1990 transactions had

been considered as "relevant conduct” at sentencing for the 1991
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marijuana offense. The District Court dismissed the indictment in February
1993 on grounds that punishment for the indicted offenses would violate
the prohibition against multiple punishments contained in the Double
Jeopardy Clause of the Fifth Amendment...

The Court of Appeals for the Fifth Circuit reversed. 25 F.3d 250
(1994). Relying on our decision in Williams v. Oklahoma, 358 U.S. 576
(1959), the court held that "the use of relevant conduct to increase the
punishment of a charged offense does not punish the offender for the
relevant conduct". 25 F.3d, at 258. Thus, athough the sentencing court
took the quantity of cocaine involved in the 1990 importation scheme into
account when determining the sentence for Witte's 1991 marijuana
possession offense, the Court of Appeals concluded that Witte had not
been punished for the cocaine offenses in the first prosecution—and that
the Double Jeopardy Clause therefore did not bar the later action. In
reaching this result, the court expressly disagreed with contrary
holdings...that when a defendant's actions are included in relevant conduct
in determining the punishment under the Sentencing Guidelines for one
offense, those actions may not form the basis for a later indictment without
violating double jeopardy. We granted certiorari to resolve the conflict

among the circuits ... and now affirm.

Petitioner clearly was neither prosecuted for nor convicted of the
cocaine offenses during the first crimina proceeding. The offense to which
petitioner pleaded guilty and for which he was sentenced in 1992 was

attempted possession of marijuana with intent to distribute it, whereas the
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crimes charged in the instant indictment are conspiracy to import cocaine
and attempted importation of the same... [T]he indictment in this case did
not charge the same offense to which petitioner formerly had pleaded
guilty.

Petitioner nevertheless argues that, because the conduct giving rise to
the cocaine charges was taken into account during sentencing for the
marijuana conviction, he effectively was "punished" for that conduct
during the first proceeding. As a result, he contends, the Double Jeopardy
Clause bars the instant prosecution...[I]f petitioner is correct that the
present case constitutes a second attempt to punish him criminally for the
same cocaine offenses . . . then the prosecution may not proceed. We
agree with the Court of Appeals, however, that petitioner's double
jeopardy theory—that consideration of uncharged conduct in arriving at a
sentence within the statutorily authorized punishment range constitutes
"punishment" for that conduct—is not supported by our precedents, which
make clear that a defendant in drat situation is punished, for double
jeopardy purposes, only for the offense of which the defendant is
convicted.

Traditionally, "[sentencing courts have not only taken into
consideration a defendant's prior convictions, but have also considered a
defendant's past criminal behavior, even if no conviction resulted from that
behavior". Nichols v. United States, 511 U.S. 738, 747 (1994)...

Against this background of sentencing history, we specifically have
rejected the claim that double jeopardy principles bar a later prosecution or
punishment for criminal activity where that activity has been considered at
sentencing for a separate crime...

... Here, petitioner pleaded guilty to attempted possession of marijuana
with intent to distribute it, in violation of 21 U.S.C 8§ 841(a) and 846. The
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statute provides that the sentence for such a crime involving 100 kilograms
or more of marijuana must be between 5 and 40 years in prison. §
841(b)(1)(B). By including the cocaine from the earlier transaction—and
not just the marijuana involved in the offense of conviction—in the drug
quantity calculation, the District Court ended up with a higher offense
level (40), and a higher sentence range (292 to 365 months), than it would
have otherwise under the apphcable Guideline, which specifies different
base offense levels depending on the quantity of drugs involved. USSG §
2D 1.1. This higher guideline range, however, il fals within the scope of
the legidlatively authorized penalty (5-40 years)... [T]he uncharged
criminal conduct was used to enhance petitioner's sentence within the
range authorized by statute... [I]t is impossible to conclude that taking
account of petitioner's plans to import cocaine in fixing the sentence for the
marijuana conviction constituted "punishment” for the cocaine offenses.

... [T]his case ... [concerns] the double jeopardy implications of taking
the circumstances surrounding a particular course of criminal activity into
account in sentencing for a conviction arising therefrom. Similarly, we
have made clear in other cases, which involved a defendant's background
more generally and not conduct arising out of the same criminal transaction
as the offense of which the defendant was convicted, that "[e]nhancement
statutes, whether in the nature of criminal history provisions such as those
contained in die Sentencing Guidelines, or recidivist statutes which are
common place in state crimina laws, do not change the penalty imposed
for the earlier conviction". Nichols, 511 U.S., a 747 (approving
consideration of a defendant's previous uncounseled misdemeanor
conviction in sentencing him for a subsequent offense). In repeatedly
upholding such recidivism statutes, we have rejected double jeopardy

challenges because the enhanced punishment imposed for the later offense
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"is not to be viewed as either a new jeopardy or additional penalty for the
earlier crimes’, but instead as "a diffened pendty for the latest crime,
which is considered to be an aggravated offense because a repetitive one".

Gryger v. Burke, 334 U.S. 728, 732 (1948)...

We are not persuaded by petitioner's suggestion that the Sentencing
Guidelines somehow change the constitutional analysis. A defendant has
not been "punished” any more for double jeopardy purposes when relevant
conduct is included in the calculatioa of his offense level under the
Guidelines than when a pre-Guidelines court, in its discretion, took similar
uncharged conduct into account... As the Government argues, "[t]he fact
mat the sentencing process has become more transparent under the
Guidelines ... does not mean that the deferendat is now being 'punished'
for uncharged relevant conduct as though it were a distinct criminal
‘offense’ ". Brief for United States 23. The relevant conduct provisions are
designed to channel the sentencing discretion of the district courts and to
make mandatory die consideration of factors that previously would have
been optional... Regardless of whether particular conduct is taken into
account by nde or as an act of discretion, the defendant is still being

punished only for the offense of conviction.

The relevant conduct provisions of the Sentencing Guidelines, like
their crimina history counterparts and .. recidivism statutes ... are
sentencing enhancement regimes evincing the judgment that a particular
offense should receive a more serious sentence within the authorized range
if it was either accompanied by or preceded by additional criminal activity.
Petitioner does not argue that the range fixed by Congress is so broad, and

the enhancing role played by the relevant conduct so significant, that

20



consideration of that conduct in sentencing has become "atail which wags
the dog of the substantive offense’. McMillan [v. Pennsylvania], 477 U.S.
[79 (1986)], at 88... We hold that, where the legislature has authorized
such a particular punisiment range for a given crime, the resulting
sentence within that range constitutes punishment only for the offense of
conviction for purposes of the double jeopardy inquiry. Accordingly, the
instant prosecution for the cocaine offenses is not barred by the Double
Jeopardy Clause as a second attempt to punish petitioner for the same

crime.

v
Because consideration of relevant conduct in determining a
defendant's sentence within the legislatively authorized punishment range
does not constitute punishment for that conduct, the instant prosecution
does not violate the Double Jeopardy Clause's prohibition against the
imposition of multiple punishments for the same offense. Accordingly, the

judgment of the Court of Appeals is Affirmed®.

2 Justice Scalia wrote an opinion concurting in the judgment, which justice Thomas joined. Justice Stevens

wrote an opinion concurring in part and dissenting in part
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XVIII. UNITED STATESv. GRAY SON
438 U.S. 41, 98 S.Ct. 2610, 57 L Ed 2d 582 (1978).

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted certiorari to review aholding of the Court of Appeals that
it was improper for a sentencing judge, in fixing the sentence within the
statutory limits, to give consideration to the defendant's false testimony

observed by thejudge during the trial.

|

In August 1975, respondent Grayson was confined in afedera prison
camp under a conviction for distributing a controlled substance. In
October, he escaped but was apprehended two days later by FBI agents in
New York City. He was indicted for prison escape in violation of 18
U.S.C. § 751(a) [1976 ed.]

During its case in chief, the United States proved the essential
elements of the crime, including his lawful confinement and the unlawful
escape. In addition, it presented the testimony of the arresting FBI agents
that Grayson, upon being apprehended, denied his true identity.

Grayson testified in his own defense. He admitted leaving the camp
but asserted that he did so out of fear: "I had just been threatened with a
large stick with a nail protruding through it by an inmate that was serving
time at Allenwood, and | was scared, and t just ran". He testified that the
threat was made in the presence of many inmates by prisoner Barnes who
sought to enforce collection of a gambling debt and followed other threats
and physical assaults made for the same purpose. Grayson caled one

inmate, who testified, "l heard [Barnes] talk to Grayson in a loud voice



one day, but that's al. 1 never seen no harm, no hands or no shuffling
whatsoever".

Grayson's version of the facts was contradicted by the Government's
rebuttal evidence and by cross-examination on crucial aspects of his story.
For example, Grayson stated that after crossing the prison fence he left his
prison jacket by the side of the road. On recross, he stated that he also left
his prison shirt but not his trousers. Government testimony showed that on
the morning after the escape, a shirt marked with Grayson's number, a
jacket, and a pair of prison trousers were found outside a hole in the prison
fence. Grayson aso testified on cross-examination: "l do believe that |
phrased the rhetorical question to Captain Kurd, who was in charge of [the
prison], and | think | said something if an inmate was being threatened by
somebody, what would ... he do? First of all he said he would want to
know who it was'. On further cross-examination, however, Grayson
modified his description of the conversation. Captain Kurd testified that
Grayson had never mentioned in any fashion threats from other inmates.
Finaly, the alleged assailant, Barnes, by then no longer an inmate, testified
that Grayson had never owed him any money and that he had never
threatened or physically assaulted Grayson.

The jury returned a guilty verdict, whereupon the District Judge
ordered the United States Probation Office to prepare a presentence report.
At the sentencing hearing, the judge stated:

"I'm going to give my reasons for sentencing in this case with clarity,
because one of the reasons may well be considered by a Court of Appeals
to be impermissible; and athough | could come into this Court Room and
sentence this Defendant to a five-year prison term without any explanation
at al, | think it is fair that | give the reasons so that if the Court of Appeals

feels that one of the reasons which | am about to enunciate is an improper

et



consideration for a ftrial judge, then the Court will be in a position to
reverse this court and send the case back for resentencing".

"In my view a prison sentence is indicated, and the sentence that the
Court is going to impose is to deter you, Mr. Grayson, and others who are
similarly situated. Secondly, it is my view that your defense was a
complete fabrication without the slightest merit whatsoever. Jfeel it is
proper for me to consider that fact in the sentencing, and I will do so".
(Emphasis added).

He then sentenced Grayson to a term of two years' imprisonment,
consecutive to his unexpired sentence’.

On appeal, a divided panel of the Court of Appeals for the Third
Circuit directed that Grayson's sentence be vacated and that he be
resentenced by the District Court without consideration of false testimony.
550 F.2d 103 (1976)...

We granted certiorari to resolve conflicts between holdings of the

Courts of Appeals... We reverse.

1
In Williams v. New York, 337 U.S. 241, 247 (1949), Mr. Justice
Black observed that the "prevalent modern philosophy of penology [is]
that the punishment should fit the offender and not merely the crime”, and
that, accordingly, sentences should be determined with an eye toward the

"reformation and rehabilitation of offenders”. Id., at 248...

* The District Court in this ease could have sentenced Grayson for any. period up to five years. 18 U.S.C §
751(a)[(1976 ed.]



...Thus it is that today the extent of a federal prisoner's confinement is
initially determined by the sentencing judge, who selects a term within an
often broad, congressionally prescribed range; release on parole is then
available on review by the United States Parole Commission, which, as a
general rule, may conditionally release a prisoner any time after he serves
one-third of the judicialy fixed term... To an unspecified degree, the
sentencing judge is obligated to make his decision on the basis, among
others, of predictions regarding the convicted defendant's potential, or lack
of potential, for rehabilitation.

Indeterminate sentencing under the rehabilitation model presented
sentencing judges with a serious practical problem: how rationally to make
the required predictions so as to avoid capricious and arbitrary sentences,
which the newly conferred and broad discretion placed within the realm of
possibihty. An obvious, athough only partial, solution was to provide the
judge with as much information as reasonably practical concerning the
defendant's "character and propensities],] ... his present purposes and
tendencies'. Pennsylvaniaexrel. Sullivanv. Ashe, 302 U.S. 51, 55 (1937),
and, indeed, "every aspect of [hig] life". Williams v. New York, 337 U.S,,
at 250. Thus, most jurisdictions provided trained probation officers to
conduct presentence investigations of the defendant's life and, on that

basis, prepare a presentence report for the sentencingjudge.

Of course, a sentencing judge is not limited to the often far-ranging
materia] compiled in a presentence report. "[Blefore making [the
sentencing] determination, ajudge may appropriately conduct an inquiry
broad in scope, largely unlimited either as to the kind of information he

may consider, or the source from which it may come". United States v.



Tucker, 404 U.S. 443, 446 (1972). Congress recently reaffirmed this
fundamental sentencing principle by enacting 18 U.S.C. § 3577:

"No limitation shall be placed on the information concerning the
background, character, and conduct of a person convicted of an offense
which a court of the United States may receive and consider for the
purpose of imposing an appropriate sentence”.

Thus, we have acknowledged that a sentencing authority may legiti-
mately consider the evidence heard during trial, as well as the demeanor of
the accused... More to the point presented in this case, one serious study
has concluded that the trial judge's "opportunity to observe the defendant,
particularly if he chose to take the stand in his defense, can often provide
useful insights into an appropriate disposition”. ABA Project on Standards
for Criminal Justice, Sentencing Alternatives and Procedures § 5.1, at 232
[App. Draft 1968]

A defendant's truthfulness or mendacity while testifying on his own
behdf, almost without exception, has been deemed probative of his
attitudes toward society and prospects for rehabiUtation and hence relevant
to sentencing...

Only one Circuit has directly rejected the probative value of the
defendant's false testimony in his own defense. In Scott v. United States,
135 U.SApp.D.C. 377, 382, 419 F.2d 264, 269 (1969), the court argued
that "the peculiar pressures placed upon a defendant threatened with jail
and the stigma of conviction make his willingness to deny the crime an
unpromising test of his prospects for rehabilitation if guilty. It is indeed
unlikely that many men who commit serious offenses would balk on
principle from lying in their own defense. The guilty man may quite
sincerely repent his crime but yet, driven by the urge to remain free, may

protest his innocence in a court of law".
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... The Scott rationale rests not only on the realism of the psycho-
logical pressures on a defendant in the dock—which we can grant— but
also on a deterministic view of human conduct that is inconsistent with the
underlying precepts of our criminal justice system. A "universal and
persistent” foundation stone in our system of law, and particularly in our
approach to punishment, sentencing and incarceration, is the "belief in
freedom of the human will and a consequent ability and duty of the normal
individual to choose between good and evil". Morissette v. United States,
342 U.S. 246, 250 (1952)... Given that long accepted view of the "ability
and duty of the normal individual to choose", we must conclude that the
defendant's readiness to lie under oath—especially when, as here, the trial
court finds the lie to be flagrant—may be deemed probative of his

prospects for rehabilitation.

LU
Against this background we evaluate Grayson's constitutional
argument that the District Court's sentence constitutes punishment for the
crime of perjury for which he has not been indicted, tried or convictpd by
due process. A second argument is that permitting consideration of perjury
will "chill* defendants from exercising their right to testify on their own
behalf

A
In his due process argument, Grayson does not contend directly that
the District Court had an impermissible purpose in considering his perjury
and selecting the sentence. Rather, he argues that this Court, in order to

preserve due process rights, not only must prohibit the impermissible
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sentencing practice of incarcerating for the purpose of saving the
Government the burden of bringing a separate and subsequent perjury
prosecution but also must prohibit the otlierwise permissible practice of
considering a defendant's untruthfulness for the purpose of illuminating his
need for rehabilitation and society's need for protection. He presents two
interrelated reasons. The effect of both permissible and impermissible
sentencing practices may be the same: additional time in prison. Further, it
is virtualy impossible, he contends, to identify and establish the
impermissible practice. We find these reasons insufficient justification for
prohibiting what the Court and the Congress have declared appropriate
judicial conduct.

First, the evolutionary history of sentencing...demonstrates that it is
proper—indeed, even necessary for the rational exercise of discretion—to
consider the defendant's whole person and personality, as manifested by
his conduct at trial and his testimony under oath, for whatever light those
may shed on the sentencing decision. The "parlous’ effort to appraise
"character", United States v. Hendrix, [505 F.2d 1233 (2d Cir.1974)], at
1236, degenerates into a game of chance to the extent that a sentencing
judge is deprived of relevant information concerning "every aspect of a
defendant's life". Williams v. New York, supra, at 250. The Government's
interest, as well as the offender's, in avoiding irrationality is of the highest
order. That interest more than justifies the risk that Grayson asserts is
present when a sentencing judge considers a defendant's untruthfulness
under oath.

Second, in our view, Williams fully supports consideration of such
conduct in sentencing. There tire Court permitted the sentencing judge to
consider the offender's history of prior antisocial conduct, including

burglaries for which he had not been duly convicted. This it did despite the
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risk that the judge might use his knowledge of the offender's prior crimes
for an improper purpose.

Third, the efficacy of Grayson's suggested "exclusionary rale" is open
to serious doubt. No rule of law, even one garbed in constitutional terms,
can prevent improper use of firsthand observations of perjury. The
integrity of the judges, and their fidelity to their oaths of office, necessarily

provide the only, and in our view adequate, assurance against that.

B

Grayson's argument that judicial consideration of his conduct at trial
impermissibly "chills" a defendant's statutory right, 28 TJ.S.C. § 3481, and
perhaps a constitutional right to testify on his own behalf is without basis.
The right guaranteed by law to a defendant is narrowly the right to testify
truthfully in accordance with the oath—unless we are to say that the oath
is mere ritual without meaning. This view of the right involved is
confirmed by the unquestioned constitutionality of perjury statutes, which
punish those who willfully give false testimony... Further support for this is
found in an important limitation on a defendant's right to the assistance of
counsel: Covmsel ethically cannot assist bis client in presenting what the
attorney has reason to believe is false testimony... Assuming, arguendo,
that the sentencing judge's consideration of defendants' untruthfulness in
testifying has any chilling effect on a defendant's decision to testify falsely,
that effect is entirely permissible. There is no protected right to commit
perjury.

Grayson's further argument that the sentencing practice challenged
here will inhibit exercise of the right to testify truthfully is entirely
frivolous. That argument misapprehends the nature and scope of the

practice we find permissible. Nothing we say today requires a sentencing
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judge to enliance, in some wooden or reflex fashion, the sentences of all
defendants whose testimony is deemed false. Rather, we are reaffirming
the authority of a sentencing judge to evaluate carefully a defendant's
testimony on the stand, determine—with a consciousness of the frailty of
human judgment— whether that testimony contained willful and material
falsehoods, and, if so, assess in light of al the other knowledge gained
about the defendant the meaning of that conduct with respect to his
prospects for rehabilitation and restoration to a useful place in society.
Awareness of such a process redlistically cannot be deemed to affect the
decision of an accused but unconvicted defendant to testify truthfully in his
own behalf.

Accordingly, we reverse the judgment of the Court of Appeals and
remand for reinstatement of the sentence of the District Court.

Reversed and remanded.

MR. JUSTICE STEWART, with whom MR. JUSTICE BRENNAN
and MR. JUSTICE MARSHALL join, dissenting.

The Court begins its consideration of this case ... with the assumption
that the respondent gave false testimony at his trial. But there has been no
determination that his testimony was false. This respondent was given a
greater sentence than he would otherwise have received—how much
greater we have no way of knowing—solely because a single judge
thought that he had not testified truthfully. In essence, the Court holds
today that whenever a defendant testifies in his own behalf and is found
guilty, he opens himself to the possibility of an enhanced sentence. Such a
sentence is nothing more nor less than a pendty imposed on the
defendant's exercise of his congtitutional and statutory rights to plead not
guilty and to testify in his own behalf.
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It does not change matters to say that the enhanced sentence merely
reflects the defendant's "prospects for rehabilitation" rather than an
additional punishment for testifying falsely. The fact remains that all
defendants who choose to testify, and only those who do so, face the very
real prospect of a greater sentence based upon the trial judge's
unreviewable perception that the testimony was untruthful. The Court
prescribes no limitations or safeguards to minimize a defendant's rational
fear that his truthful testimony will be perceived as fase. Indeed,
encumbrance of the sentencing process with the collateral inquiries
necessary to provide such assurance would be both pragmaticaly
unworkable and theoretically inconsistent with the assumption that the trial
judge is merely considering one more piece of information in his overall
evaluation of the defendant's prospects for rehabilitation. But without such
safeguards | fail to see how the Court can dismiss as "frivolous' the
argument that this sentencing practice will "inhibit the right to testify
truthfully", ante, at 55.

A defendant's decision to testify may be inhibited by a number of
considerations, such as the possibility that damaging evidence not
otherwise admissible will be admitted to impeach his credibility. These
constraints arise solely from the fact that the defendant is quite properly
treated like any other witness who testifies at trial. But the practice that the
Court approves today actually places the defendant at a disadvantage, as
compared with any other witness at trial, simply because he is the
defendant. Other witnesses risk punishment for perjury only upon
indictment and conviction in accord with the full protections of the
Constitution. Only the defendant himself, whose testimony is likely to be
of critica importance to his defense, faces the additional risk that the

dishelief of a single listener will itself result in time in person.
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The minima contribution that the defendant's possibly untruthful
testimony might make to an overal assessment of his potential for
rehabilitation...cannot justify imposing this additional burden on his right
to testify in his own behdf. |1 do not believe that a sentencing judge's
discretion to consider a wide range of information in arriving a an
appropriate sentence,..allows him to mete out additional punishment to the
defendant simply because of his personal belief that the defendant did not
testify truthfully at the trial.

Accordingly, | would affirm the judgment of the Court of Appeals.

X1X. REED v. ROSS
468 US. 1, 104 SO. 2901, 82 L.EdAI 1 (1984).

JUSTICE BRENNAN delivered the opinion of the Court.

In March 1969, respondent Daniel Ross was convicted of first-
degree murder in North Carolina and sentenced to life imprisonment. At
trial, Ross had claimed lack of malice and self-defense. In accordance with
well-settled North Carolina law, the trid judge instructed the jury that
Ross, the defendant, had the burden of proving each of these defenses. Six
years later, this Court decided Mullaney v. Wilbur, 421 U.S. 684 (1975),
which struck down, as violative of due process, the requirement that the
defendant bear the burden of proving the element of malice. Id., at 704.
Two years later, Hankerson v. North Carolina, 432 U.S. 233 (1977), held
that Mullaney was to have retroactive application. The question presented
in this case is whether Ross' attorney forfeited Ross' right to relief under
Mullaney and Hankerson by failing, severa years before those cases were
decided, to raise on appeal the unconstitutionality of the jury' instruction, on

the burden of proof.
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A
In 1970, this Court decided In re Winship, 397 U.S. 358, the first
case in which we directly addressed the constitutional foundation of the
requirement that criminal guilt be established beyond a reasonable doubt.
That case held that "[I]est there remain any doubt about the constitutional
stature of the reasonable-doubt standard,.. the Due Process Clause protects
the accused against conviction except upon proof beyond a reasonable
doubt of every fact necessary to constitute the crime with which he is
charged". Id., at 364.

Five years after Winship, the Court applied the principle to the related
question of allocating burdens of proof in a criminal case. Mullaney v.
Wilbur, supra,.. Mullaney held that due process requires the prosecution to
bear the burden of persuasion with respect to each element of a crime.

Finally, Hankerson v. North Carolina, supra, held that Mullaney was
to have retroactive application .. In this case, we are called upon again, in
effect, to revisit our decision in Hankerson with respect to a particular set
of administrative costs—namely, the costs imposed on state courts by the
federal courts' exercise of their habeas corpus jurisdiction under 28 U.S.C
§ 2254.

B

Ross was tried for murder under the same North Carolina burden-of-
proof law that gave rise to Hankerson's claim in Hanker-son v. North
Carolina. That law...[had been] followed in North Carolina for over 100
years...

In accordance with this well-settled state law, the jury at Ross trial

was instracted... On the basis of these instructions, Ross was convicted of
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first-degree murder. Although Ross appealed his conviction to the North
Carolina Supreme Court on a number of grounds...he did not challenge the
constitutionality of these instructions—we may confidently assume this
was because they were sanctioned by a century of North Carolina law and
because Mullaney was yet six years away.

Ross challenged thejury instructions for the first time in 1977, shortly
after this Court decided Hankerson. He initialy did so in a petition filed in
state court for postconviction reief, where his challenge was summarily
rejected at both the trial and appellate levels... After exhausting his state
remedies, Ross brought the instant federal habeas proceeding in the United
States District Court for the Eastern District of North Carolina under 28
U.S.C. § 2254. The District Court, however, held that habeas relief was
barred because Ross had failed to raise the issue on appeal as required by
North Carolina law...and the Court of Appeals for the Fourth Circuit
dismissed Ross' appeal summarily... On Ross first petition for certiorari,
however, this Court vacated the judgment of the Court of Appeals and
remanded the case for further consideration... On remand, the Court of
Appeals reversed, holding that Ross' claim met the "cause and prejudice”
requirements and that the District Court had therefore erred in denying bis
petition for a writ of habeas corpus. 704 F.2d 705 (1983). The Court of
Appeals found the "cause" requirement satisfied because the Mullaney
issue was so novel at the time of Ross appeal that Ross' attorney could not
reasonably be expected to have raised it... And the State had conceded the
existence of "prgjudice” in light of evidence that had been introduced to
indicate that Ross might have acted reflexively in self-defense. The Court
of Appeals went on to hold that the jury instruction concerning the burden
of proof for both malice and self-defense violated Mullaney... We granted

certiorari ... to determine whether the Court of Appeals erred in concluding
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that Ross had "cause" for failing to raise the Mullaney question on appeal.

We now affirm.

-
A

Our decisions have uniformly acknowledged that federal courts are
empowered under 28 U.S.C. § 2254 to look beyond a state procedural
forfeiture and entertain a state prisoner's contention that his constitutional
rights have been violated... The more difficult question, and the one that
lies at the heart of this case is: What standards should govern the exercise
of the habeas court's equitable discretion in the use of this power?

A habeas court's decision whether to review the merits of a state
prisoner's constitutional claim, when the prisoner has failed to follow
applicable state procedural rules in raising the claim, implicates two sets of
competing concerns. On the one hand, there is Congress' expressed
interest in providing a federal forum for the vindication of the
constitutional rights of state prisoners. There can be no doubt that in
enacting 8 2254, Congress sought to “interpose the federal courts between
the States and the people, as guardians of the people's federal rights—to
protect the people from unconstitutional action". Mitchum v. Foster, 407
U.S. 225,242(1972).

On the other hand, there is the State's interest in the integrity of its
rules and proceedings and the finality of its judgments, an interest that
would be undermined if the federal courts were too free to ignore
procedural forfeitures in state court. The criminal justice system in each of
the 50 States is structured both to determine the guilt or innocence of
defendants and to resolve all questions incident to that determination,

including the constitutionality of the procedures leading up to the verdict.
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Each State's complement of procedural rales facilitates this complex
process, channeling, to the extent possible, the resolution of various types
of questions to the stage of the judicia process at which they can be
resolved most fairly and efficiently.

North Carolinas rule requiring a defendant initially to raise a lega
issue on appeal, rather than on postconviction review, performs such a
function. It affords the state courts the opportunity to resolve the issue
shortly after trial, while evidence is ill available both to assess the
defendant's claim and to retry the defendant effectively if he prevails in his
appeal... Thistype of rule promotes not only the accuracy and efficiency of
judicial decisions, but aso the finaity of those decisions, by forcing the
defendant to litigate all of his claims together, as quickly after trial as the
docket will allow, and while the attention of the appellate court is focused
on his case. To the extent that federal courts exercise their § 2254 power
to review constitutional claims that were not properly raised before the
state court, these legitimate state interests may be frustrated: evidence may
no longer be available to evaluate the defendant's constitutional claim if it
is brought to federal court long after histrial; and it may be too late to retry
the defendant effectively if he prevails in his collateral challenge. Thus, we
have long recognized that "in some circumstances considerations of comity
and concerns for the orderly administration of criminal justice require a
federal court to forgo the exercise of its habeas corpus power". Francis v.
Henderson, [425 U.S. 536 (1976)] at 539...

Where, as in this case, a defendant has failed to abide by a State's
procedural rule requiring the exercise of legal expertise and judgment, the
competing concerns implicated by the exercise of the federa court's
habeas corpus power have come to be embodied in the "cause and

prejudice” requirement: When a procedural default bars litigation of a

X6



constitutional claim in state court, a state prisoner may not obtain federal
habeas corpus relief absent a showing of "cause and actual prejudice"”.
Engle v. Isaac, 456 U.S. [107 (1982)], at 129 ... We therefore turn to the
question whether the cause-and-prejudice test was met in this case.

B

As stated above, petitioners have conceded that Ross suffered "actual
prejudice™ as a result of the trial court's instruction imposing on him the
burden of proving self-defense or lack of malice... Thus the only question
for decision is whether there was "cause" for Ross' failure to raise the
Mullaney issue on appeal.

The Court of Appeals held that there was cause for Ross' failure to
raise the Mullaney issue on appeal because of the "novelty" of the issue at
the time. As the Court of Appeals characterized the legal basis for raising
the Mullaney issue at the time of Ross' appeal, there was merely "[a] hint
here and there voiced in other contexts”, which did not "offe[r] a
reasonable basis for a challenge to frequently approved jury instructions
which had been used in North Carolina, and many other states, for over a
century". 704 F.2d, at 708.

Engle v. lIsaac, supra, left open the question whether the novelty of a
constitutional issue at the time of a state-court proceeding could, as a
general matter, give rise to cause for defense counsel's failure to raise the
issue in accordance with applicable state procedures... Today, we answer
that question in the affirmative.

Because of the broad range of potential reasons for an attorney's
failure to comply with a procedural rule, and the virtually limitless array of
contexts in which a procedural default can occur, this Court has not given
the tenn "cause" precise content.. Nor do we attempt to do so here.

Underlying the concept of cause, however, is at least the dual notion that,

27



absence exceptional circumstances, a' defendant is bound by the tactica
decisions of competent counsel...and that defense counsel may not flout
state procedures and then turn around and seek refuge in federal court
from the consequences of such conduct ... A defense attorney, therefore,
may not ignore a State's procedural rules in the expectation that his client's
congtitutional claims can be raised at a later date in federal court...
Similarly, he may not use the prospect of federa habeas corpus relief as a
hedge against the strategic risks he takes in his client's defense in state
court... In general, therefore, defense counsel may not make a tactical
decision to forgo a procedural opportunity—for instance, an opportunity to
object at trial or to raise an issue on appeal—and then, when he discovers
that the tactic has been unsuccessful, pursue an alternative strategy in
federal court. The encouragement of such conduct by a federal court on
habeas corpus review would not only offend generally accepted principles
of comity, but would also undermine the accuracy and efficiency of the
state judicial systems to the detriment of all concerned. Procedural defaults
of this nature are, therefore, "inexcusable",., and cannot qualify as "cause"
for purposes of federal habeas corpus review.

On the other hand, the cause requirement may be satisfied under
certain circumstances when a procedura failure is not attributable to an
intentional decision by counsel made in pursuit of his client's interests. And
the failure of counsel to raise a constitutional issue reasonably unknown to
him is one situation in which the requirement is met. If counsel has no
reasonable basis upon which to formulate a constitutional question, setting
aside for the moment exactly what is meant by "reasonable basis’, see
infra, a 16-18, it is safe to assume that he is sufficiently unaware of the
question's latent existence that we cannot attribute to him strategic motives

of any sort.



Counsel's failure to raise a claim for which there was no reasonable
basis in existing law does not seriously implicate any of the concerns that
might otherwise require deference to a State's procedural bar. Just as it is
reasonable to assume that a competent lawyer will fal to perceive the
possibility of raising such a claim, it is also reasonable to assume that a
court will similarly fail to appreciate the claim. It is in the nature of our
legal system that legal concepts, including constitutional concepts, develop
slowly, finding partial acceptance in some courts while meeting rejection
in others. Despite the fact that a constitutional concept may ultimately
enjoy general acceptance, as the Mullaney issue currently does, when the
concept is in its embryonic stage, it will, by hypothesis, be rejected by
most courts. Consequently, a rule requiring a defendant to raise a truly
novel issue is not likely to serve any functional purpose. Although there is
a remote possibility that a given state court will be the first to discover a
latent constitutional issue and to order redress if the issue is properly
raised, it is far more likely that the court will fal to appreciate the clam
and reject it out of hand. Raising such a claim in state court, therefore,
would not promote either the fairness or the efficiency of the state criminal
justice system. It is true that finality will be disserved if the federal courts
reopen a state prisoner's case, even to review claims that were so novel
when the cases were in state court that no one would have recognized
them. This Court has never held, however, that finality, standing aone,
provides a sufficient reason for federal courts to compromise their
protection of constitutional rights under § 2254.

In addition, if we were to hold that the novelty of a constitutional
question does not give rise to cause for counsel's falure to raise it, we

might actually disrupt state-court proceedings by encouraging defense



counsel to include any and all remotely plausible constitutional claims that
could, some day, gain recognition.

Accordingly, we hold that where a constitutional claim is so novel that
its legal basis is not reasonably available to counsel, a defendant has cause
for his failure to raise the claim in accordance with applicable state
procedures. We therefore turn to the question whether the Mullaney issue,
which respondent Ross has raised in this action, was sufficiently novel at
the time of the appeal from his conviction to excuse bis attorney's failure to
raise it at that time.

C

As stated above, the Court of Appeals found that the state of the law
at the time of Ross' appeal did not offer a "reasonable basis" upon which to
challenge the jury instructions on the burden of proof. 704 F.2d, at 708.
We agree and therefore conclude that Ross had cause for failing to raise
the issue at that time. Although the question whether an attorney has a
"reasonable basis" upon which to develop a legal theory may arise in a
variety of contexts, we confine our attention to the specific situation
presented here: one in which this Court has articulated a constitutional
principle that had not been previously recognized but which is held to have
retroactive application, In United States v. Johnson, 457 U.S. 537 (1982),
we identified three situations in winch a "new" constitutional rule,
representing "a clear break with the past”, might emerge from this Court.
Id., at 549 (quoting Desist v. United States, 394 U.S. 244, 258-259
(1969)). First, a decision of this Court may explicitly overrule one of our
precedents. United States v. Johnson, 457 U.S., at 551. Second a decision
may "overtur[nj a longstanding and wide-spread practice to which this
Court has not spoken, but which a near-unanimous body of lower court

authority has expressly approved”. Ibid. And, finally, a decision may
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"disapprove] a practice this Court arguably has sanctioned in prior cases".
Ibid. By definition, when a case faling into one of the first two categories
is given retroactive application, there will amost certainly have been no
reasonable basis upon which an attorney previously could have urged a
state court to adopt the position that this Court has ultimately adopted.
Consequently, the failure of a defendant's attorney to have pressed such a
clam before a state court is sufficiently excusable to satisfy the cause
requirement. Cases falling into the third category, however, present a more
difficult question. Whether an attorney had a reasonable basis for pressing
a claim challenging a practice that this Court has arguably sanctioned
depends on how direct this Court's sanction of the prevailing practice had
been, how well entrenched the practice was in the relevant jurisdiction at
the time of defense counsel's failure to challenge it, and how strong the
available support is from sources opposing the prevailing practice.

This case is covered by the third category. At the time of Ross'
appeal, Leiand v. Oregon, 343 U.S. 790 (1952), was the primary authority
addressing the due process constraints upon the imposition of the burden
of proof on a defendant in a crimind trial. In that case, the Court held that
a State may require a defendant on trial for first-degree murder to bear the
burden of proving insanity beyond a reasonable doubt, despite the fact that
the presence of insanity might tend to imply the absence of the mental state
required to support a conviction... Leland thus confirmed “"the long-
accepted rule...that it was congtitutionally permissible to provide that
various &ffirmative defenses were to be proved by the defendant”,
Patterson v. New York, 432 U.S. 197, 211 (1977), and arguably
sanctioned the practice by which a State crafts an affirmative defense to
shift to the defendant the burden of disproving an essential element of a

crime. As stated above, North Carolina had consistently engaged in this
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practice with respect to the defenses of lack of malice and self-defense for
over a century...Indeed, it was not until five years after Ross' appeal that
the issue first surfaced in the North Carolina courts, and even then it was
rejected out of hand...

Moreover, prior to Ross' appeal, only one Federal Court of Appeals
had held that it was unconstitutional to require a defendant to disprove an
essential element of a crime for which he is charged. Stump v. Bennett,
398 F.2d 111 (C.A.8 1968). Even that case, however, involved the burden
of proving an alibi, which the Court of Appeals described as the "den[id
of] the possibility of [the defendant's] having committed the crime by
reason of being elsewhere". 1d., at 116. The court thus contrasted the alibi
defense with "an affirmative defense [which] generally applies to justifica-
tion for his admitted participation in the act itself', ibid, and distinguished
Leland on that basis, 398 F.2d, at 119. In addition, at the time of Ross'
appeal, the Superior Court of Connecticut had struck down, as violative of
due process, a statute making it unlawful for an individual to possess
burglary tools "without lawful excuse, the proof of which excuse shall be
upon him". State v. Nales, 28 Conn.Sup. 28, 29, 248 A.2d 242 (1968).
Because these cases provided only indirect support for Ross' claim, and
because they were the only cases that would have supported Ross' claim at
all, we cannot conclude that they provided a reasonable basis upon which
Ross could have realistically appealed his conviction.

In Engle v. Isaac, 456 U.S. 107 (1982), this Court reached the
opposite conclusion with respect to the failure of a group of defendants to
raise the Mullaney issue in 1975. That case diners from this one, however,
in two crucial respects. First, the procedural defaults at issue there
occurred five years after we decided Winship, which held that "the Due

Process Clause protects the accused against conviction except upon proof
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beyond a reasonable doubt of every fact necessary to constitute the crime
with which he is charged". Winship, 397 U.S., at 364. As the Court in
Engle v. Isaac stated, Winship "laid the basis for [the habeas petitioners]
constitutional claim". 456 U.S., at 131. Second, during those five years,
"numerous courts agreed that the Due Process Clause requires the
prosecution to bear the burden of disproving certain affirmative defenses"
(footnotes omitted). See id., at 132, n. 40 (citing cases). Moreover, as
evidence of the reasonableness of the legal basis for raising the Mullaney
issuein 1975, Engle v. Isaac emphasized that "dozens of defendants relied
upon [Winship] to challenge the constitutionality of rules requiring them to
bear a burden of proof. 456 U.S., at 131-132. None of these bases of

decision relied upon in Engle v. Isaac is present in this case.
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We therefore conclude that Ross' claim was sufficiently novel in 1969

to excuse his attorney's failure to raise the Mullaney issue at that time.

Accordingly, we affirm.the decision of the Court of Appeals with

respect to the question of "cause".

It is so ordered™2.

* Justice Powell wrote a concurring opinion. Justice Rehnquist wrote a dissenting opinion, which Chief Justice
Burger, Justice Blackmun. and Justice O'Connor joined.

2 In United States v. Frady, 456 U.S. 152 (1982) (6-1), the Court considered the meaning of "prejudice” as part of
the standard for allowing collateral relief under Wainwright v. Sykes, 433 U.S. 72 (1977), above. It said:

"... [T]he degree of prejudice we have required a prisoner to show before obtaining collateral relief for errors in
the jury charge [has been characterized)]as ' "whether the ailing instruction by itself so infected the entire trial
that the resulting conviction violates due process”, not merely whether "“the instruction is undesirable, erroneous,
or even universally condemned”. [Henderson v. Kibbe], 431 U.S. 1145 (1977) ], at 154 ... We reaffirm this
formulation, which requires that the degree of prejudice resulting from instruction error be evaluated w the total
context of the events at trial ... [Frady] must shoulder the burden of showing, not merely that the errors at his
trial created a possibility of prejudice, but that they worked to his actual and substantia] disadvantage, infecting
his entire trial with error of constitutional dimensions" 456 US at 169-170. Frady had been convicted of
murder. The allegedly erroneous instruction to the jury concerned the element of malice. The Court said: "We
conclude that the strong un contra-dicted evidence of malice in the record, coupled with Frady's utter failure to
come forward with a colorable claim that he acted without malice, disposes of his contention that he suffered
such actual prejudice that reversal of his conviction 19 years later could be justified. We perceive no risk of a

fundamental miscarriage of justice in this case". 466 U.S. at 172.
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