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BBEAEHWE
CTPATEIMMA YYACTUA NMOTEPMEBLUEIO B ¥YIOJIOBHOM
JOEJNE N PEANIbHBLIE HY>XXAbl XXEPTBbI MPECTYTIJIEHA

Hoeeii YMK P® 2001 r. Bcreg 3a CBOMM npefllectBeHHnkom YTK
PC®CP 1960 r. BHOBb NOATBEPAWS, YTO YroMOBHbIV MPOLECC YUMTHIBAET He
TONIbKO WMHTEPECh 0OBUHSEMbIX B COBEPLUEHWUM NPECTYNEHWA, HO B HE MEeHb-
LLei Mepe W AOCTATOYHO CEPbE3HO MHTEPEChl MOCTPafaBLUMX OT MPECTYM/IEHNA.
bonee Toro, 3akoHogartenb NPOBO3r/1IaCK/ Ha3Ha4YeHWeM BCEro YronoBHOrO Cy-
[0NPOV3BOACTBA 3aLLMTY /UL, U OpraH13aLyii, NoTepnesLUMX OT NPECTYr/IeHNs,
HapsAL4y C 3alWTON NMMYHOCTW OT HE3aKOHHOrO M HEOBOCHOBAHHOIO OGBUMHEHNS,
OCYXX[EHNS, OrpaHNYeHMs ee Npas 1 cBo60of, (4.1 cT. 6 YTIK Pd).,

Mpnyem npasa 1 cBO6OALI NOTEPMEeBLUErO (KaK M 0OBUHAEMOr0) He TO/bKO
3alMLLAtOTCA B pesynbTaTe MpoLecca, HO WU OXPaHATCSA BO BCE BPeMs ero Te-
YeHVs NyTeM pasbsACHEHUA CYLOM, NMPOKYPOPOM, CriefjoBaTefieM, J03HaBaTe/iem
ero npa., 06s13aHHOCTel U OTBETCTBEHHOCTM, TalkoKe 06ecrneyeHUs BO3MOXHO-
CTv ocywectaneHmns atux npas (€.1 cT. 11 YTIK). K Tomy e psg NonoXeHwii-
MPVHLMMOB YroN0BHOrO CyAOMPOV3BOACTBa, 3aKpenieHHbIX B rn. 2 YTIK, nme-
IOT MPAMOE rapaHTUpYyIoLLee 3HaueHne A1 nocTpagasiiero (obpalleHbl K He-
MY): YB@XEHUWE YeCTU U JOCTOMHCTBA IMYHOCTM (CT. 9), HEMPUKOCHOBEHHOCTb
AnyHocTn (cT. 10), HEeNpMKOCHOBEHHOCTb Xunuwa (CT. 12), TaliHa nepenwcky,
TeNeOHHbLIX U MHLIX NEPeroBopoB, MOYTOBLIX, TeflerpatHbIX U UHbIX COOOLLe-
HuiA (cT. 13), A3bIK YrOMOBHOIO Cyfonpom3soAacTea (CT. 18), mpaBo Ha obxaro-
BaHMe NPoLecCyabHbIX AeWCTBUIA 1 peLueHuii (CcT. 19).

MpaBo MOTepneBLUEro Ha yyacTue B fefie (Yro/ioBHOM MpecnefoBaHWn)
(cT. 22 YTIK) npu3HaeTcs CYLLEeCTBEHHbIM AN ONpefeneHns UHCTUTYTa yro-
nosHoro npecnefoBaHus (rn. 3 YTK) 1 KOHKPeTU3MPYETCA B HEMOCPELCTBEH-
HbIX Mpasax, NMo3BONAOLLMX PeasIbHO BAWUATL Ha XOA W pe3ynbTaThbl NPOn3BOACT-
Bano geny (4. 2 c1. 42 YT1K), B TOM YiC/e 1 Yepe3 NPUMUPEHME C 06BUHAEMbIM
(4. 2 cT. 20, cT. 25 YTIK).

OfHOBPEMEHHO C 3TMM NOCTPajaBLUeMy rapaHTUPYeTCa BO3MELLEHNE
MMYLLIECTBEHHOTO Bpesa, NPUYMHEHHOTO MPECTYMIEHNEM, MO UCKY (4. 3 CT. 42;
4. 1 cT. 44 YTK). [onycKaeTcs Takke 3aiB/1eHNe rPaXaaHCKOro MCKa B LENsX
KOMMeHcaumMn MopanbHoro spea (4.4 cr.42, u.1 ct.44 YTK).

TakuMm 06pa3om, 3aKoHoZaTeNb 3afaeT MPaBoONPYMEHUTENO Lienn, COBO-
KYMHOCTb KOTOpbIX 06pa3yeT 0671aCTb YrOM0OBHON MOMNTUKK, UMEHYEMYHO He-
PedKO CTpaTerviel y4acTvsi XXepTBbl MPECTYM/EHWS B Aefie AU OpUEHTaLmMK
MpaBoCyavs Ha ee HyX[bl>. Peub UAET 0 CRIeAyHOLMX HyXaax:

- TyMaHHOM 06paLLieH1N CO CTOPOHbI OPraHOB YTO/IOBHOM HOCTULIUK;
- coLMarnbHOM 1 NCUXOMOrUYECKOl NOAAEPXKKE;

! B panbHeiiwem YTK.
2 KpvumuHonoruyeckoe 060cHOBaHMe 3Toii cTpaterum cM.: LLisaligep I". Kpumuronorus. M., 1994. C. 346-372;

n ap.
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- rocyfapCTBeHHOI UK 06LLECTBEHHON KOMMeHcaLUMM Bpeda, NpuUmnHeH-
HOr0 NPEeCTYT/IEHNEM;

- HemnocpeACTBEHHOM B3bICKaHWMM (NonyyeHwn) ywepba c (0T) 06BUHSe-
MOro (NpPecTyrnHKKa);
- HakasaHwWy NpPUYNHUTENs Bpeda;
- BOCTMXKEHUW NPUMUPEHUS C 0BBMHAEMBIM (MPECTYMHUKOM);
- MpoLeccyanbHON aKTUBHOCTU 1 PaBHONPaBUM.
NHaue roBopsl, yKasaHHble HYX[bl AO/MKHbI CMY>XUTb OpPUEHTVpaMy 1A
3aKoHOofaTensl U MpPakTUKU € TeM, 4Tobbl, B KOHEYHOM CYeTe, JOBUTLCA peco-
LManM3aLmm NocTpajaBLUMX OT MPECTYMAEHWA W COLMAIbHOTO Mupa MeXay
HUMW 1 NPECTYMHUKaMK®,
Hackonbko ¥ Kakum 06pa3oM AaHHble OpPUEHTUPBLI OTpaxeHbl B YTIK, Kak
YUMTHIBAIOTCA MPABOMPUMEHUTENEM, B Kakoli Mepe OTBEYaloT O0OGBLEKTUBHbLIM
MPeanoYTeHNAM CaMUX MOTEPMEeBLUMX - BOT OCHOBHbIE BOMPOCHI, Mog/exallye
M3YYeHWO B paMKax HacTosLLeli paboTbl.
[ paspelleHns 3TX BOMPOCOB BbIABUraeTCs UCCMef0BaTeNscKas rmno-
Te3a, COCTOALAA B TOM, YTO 06LLasA KapaTe/ibHas Hamnpas/ieHHOCTb Yro/I0BHOIo
Cy[OMPOU3BOACTBA MOAABNSAET, CBOAUT K MUHUMYMY €ro OpWEHTMPOBAHHOCTb
Ha peasibHble HYX/bl NOTepreBLUMX. B kayecTBe OCHOBaHWiA Takoro npegnoso-
YXEHWA BbICTYNAOT Criefytolme AOCTATOYHO W3BECTHbIE M 0OOCHOBAHHbIE B
HOPMANYECKOIA NUTEPATYPe MONOXKEHUS:
1. K noTepneBLLeMY OTHOCATCS KakK K 0OBEKTY A5 BbISBNEHUSA UCTVHbI B
YIO/IOBHOM fiefle, @ K ero MHTepecaM Kak K BTOPOCTENEHHbIM Mpu npu-
HATUU NPOLECCYasbHbIX PELLEHMUIA.

2. OpraHbl YronoBHOW HOCTULMM «KpPadyT» MpaBa NoTepneBLIEro, peasb-
HO 3amelLLias ero B npoLjecce.

3. OTHOLUEHKe MpoLecCyabHbIX BAACTeil K NMOTepneBLUEMY XapaKTepu3ay-
eTcs paBHOAYLUMEM, HelOBEPUEM, COMHEHWMEM W BEAET K ero BTOpWY-
HOW BMKTUMM3aLUMM, NPUUMHAA eMy MCUXONOTMYECKWIA, MOPasbHBINA,
coumanbHbIi Bpes.

4. Bo3melleHve yuiep6a, NMPUUUHEHHOrO NPECTYNIeHWeM, paccMarpyuBa-

€TCA opraHamn erJ'IOBHOVI HOCTULUMKX NTNLLBb B NNaHE KapaTe/lbHOro BOs3-

3 Cm.:LLnaiigep . Ykas. cou. C. 367.



,U.EVICTBMFI Ha 06BMHSAEMOro, OCTaB/nss 6e3 BHUMaHWS npuTA3aHna no-

TEpPNeBLUMX Ha KOMMeHCcauuo n I'IpI/IMVIpEHVIe4.

MeTog, MNPOBEPKN 0603HAYEHHOI BbIlE TUMOTE3bl B WM3BECTHOM CTEMeHU
TpaguuuoHeH 1N COCTOUT B MocnefoBare/lbHOM pacCMOTPEHUN, OTPaXKEHHOM B

CTPYKTYpe paboTbl:
- 3aKOHOAATe/NbHOro OnpefeneHns NMonoXeHUs MOTepreBLUero Kak y4a-
CTHMKa NPOLIECCa B COMOCTaB/EHWN C TEOPETUYECKNM,;
- TEOpPeTUYECKOro onpefeneHms (PyHKLMM MOTepreBLUero B CpaBHEHUN C
ero 06bEKTUBHBLIMU NPEANOYTEHUAMMU;
- MpaBOBbIX BO3MOXXHOCTE MOTEPMEBLUEro B COOTHECEHUM C MPaKTWKON

MX peanmsaunin.

Takoli MeTod, HafeeMcsi, MO3BO/UT CAENaTh PAS BaKHBIX A/ MPaKTUKM
0606LLEHNIA, pa3pelunTb BbIABUHYTYHO TUMOTE3Y W HAMETWUTb HEKOTOpbIE Mep-
CMEKTVBbI Pa3BUTWS TOCYAAPCTBEHHOM CTpaTerMn yuyacTusi MOTEPrEeBLUErO B

Jene.

* Cm. noapo6Hee: CToiiko H.I". HoBOE yronoBHo-NpoLieccyanbHoe Npaso v MpoeKT Yron0BHO-NPOLIECCYanbHOro
Kogekca P®//Poccuniicknii 6ronneTeHb No npasam Yenoseka. Boin. 13.2000. C. 84-88; MNpaBoas pethopma 1
3apy6exHbIi onbIT. KpacHospek, 1998. C. 106-112; u ap.
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MnaBsal
MOHATWE MOTEPMEBLLEIO B ¥YIOJIOBHOM MNPOLIECCE:
YIOJZIOBHO-NMPABOBOW MOAXO/L,
M MPOLECCYAJIbHOE

§ 1. MoTepneBLWNIA - (hM3NYECKOE NTNLO
B Yr0/I0BHOM npoLiecce

CornacHo . 1 cT. 42 YTIK noTepnesLUNM NPU3HAETCA SIUL0, KOTOPOMY
NPecTyrneHVeM MPUYNHEH MOP&/IbHbIA, (DU3MYECKUIA WU UMYLLECTBEH-
HbIlA Bpeg.

[JeTanbHaa pernameHTalma B 3aKOHe BCEX BOMPOCOB, KacatOLLWXCH Mo-
TepnesLUero, B YaCTHOCTU - KTO, MPW KaknX YCNOBUAX U B KaKOM MopsAKe fon-
XeH Mnpu3HaBaTbCA MOTEPneBLUNM, UMEET OrPOMHOE 3HAYEHWE He TOMbKO ANd
HayKn YronoBHOro mpoecca, HO ¥ Angd NPakTuKK. JILo, ynosHOMOYeHHOoe 3a-
KOHOM BbIHOCUTb MOCTaHOB/IEHWE (OMpefenieHrie) O MpU3HaHUU nnua noTep-
MeBLUMM, He [O/MKHO TepATLCA B AorafKax: CneayeT in Npu3HaeaThb AaHHOe /n-
L0 MOTepneBLUNM WY HET. A Befib HEMpasWbHOE peLleHune JaHHOro Bompoca
MPVUBOANT K HEraTMBHbLIM MOCNEACTBMAM: €ClN NOTEPMEeBLUMM MPU3HAHO L,
KOTOpOe B [eNCTBUTENLHOCTU He GblNo YKepTBOl NMpecTynieHus, To B npoLecce
NOAB/IAETCA HeHagnexalmidi cybbekT. C Apyroli CTOPOHbI, €CAK WL, NOCTpa-
[aBLLIee OT NPEeCTYrneHns, He ByAeT NPU3HAHO NOTEPNEBLUMM, TO OHO SILLIAETCA
BO3MOXXHOCTM 3aLLyLLaTh CBOW HapyLUeHHbIe Mpasa Y 3aKOHHbIE MHTEPECHI, Mo-
CKO/IbKY HE MOXXET BOCMO/1b30BaTLCA TEMM MpasamMu, KOTOPbIE 3aKOH Mpeaoc-
TaB/sfeT MoTepreBLUEMY KaK Y4aCTHWKY YronoBHOro npouecca. B pesynbtare
TaKuX HenpaBW/bHbIX PELLEHWI BO3HUKAKOT GOMbLUME 3aTPYAHEHWS B BbIMO/HE-
HUW 33[a4, BO3NOXEHHbIX Ha YroNoBHOE CYA0MpPOV3BOACTBO.

3aMeTVM, 4TO TepMWH ‘‘MOTepneBLUMIA" ynoTpe6rseTca He TOMAbKO B
cthepe YrofloBHOrO Cyf0MNPOU3BOACTBA. 3TOT TEPMUH (hUTrypUPYeT, Hanpumep, B
HOpMax YronoBHOro npasa. 3fecb O MOTEPresLLEM FOBOPUTCA, Kak O finLe, Ko-
TOPOMY MPECTYM/IEHNEM MPUYNHEH BPEA .

MocKonbKY YronoBHOE MPaso W YrofioBHbIV MPOLIECC OYeHb TECHO MEXAY
CO60M CBA3aHbI, XOTeN0Ch Obl OTMETUTb, YTO MOHSATME MOTEPMEBLUENO B Yro/oB-
HO-NpoLiecCyaibHOM Mpase U MaTepuabHOM YrofioBHOM 3aKOHe MMEET BCe e
pas/IM4Hoe codepKaHue.

HopMmb! yronoBHOro npasa npegHasHayeHbl 41 NpYMeHeHVs K onmncaH-
HbIM B 3aKOHe 06CToATeNbCTBaM. 3TW 06CTOATENbCTBA AO/MKHBI UMETH MECTO B
peanibHOM XM3HU, N UX CYLLECTBOBaHWE HeOBX0AMMO JOCTOBEPHO YCTAHOBUTH B
XOfie YrONOBHOMO CyA0Npou3BOoACTBa. OKOHYATENIbHO BOMPOC O TOM, AeiCTBu-
TeNbHO NN NULY B pe3ynbTate MPecTynneHns Obin NpuyMHeH Bped, OyaeT pe-
LLeH CYAOM NpW MOCTaHOB/IEHUM NPUroBopa. 0NOXKNTENIbHOE PeLleHne AaHHO-
ro BOMpOCa W 03HAYaeT, YTO MWL ABASETCA MOTEPNEBLUMM B MaTepuanbHO-
MpaBoBOM CMbIC/Ie 3TOTO MOHATUSA.

scm., Hanpumep, cT.cT. 105, 107,110, 111 YK P®.



Mpu3HaHKe >xe LA NOTEPMeBLUMM B YrO/IOBHOM MPOLECce MMEET He-
CKOMbKO VMHOE 3HauyeHne. AKT TaKoro Mpu3HaHWs HanpasfeH Ha To, YTOObI f0-
MYCTWUTb /IMLO K YHacTWIO B YrONOBHOM CYZAONPOM3BOACTBE, NPUYEM K YUacTuO
aKTUBHOMY, Hafle/IMB ero [/ 3TOro COBOKYMHOCTbIO NpaB, MPeAoCcTaBneHHbIX
NOTEPMeBLUEMY YrO/IOBHO-MPOLLECCYa/IbHbIM 3aKOHOM. Mcnonb3ys 3Tv Mnpasa,
NOTEPNEeBLUMIA 1 JO/MKEH NOKa3aTb, YTO MMEHHO OH SIBASIETCA ULOM, KOTOPOMY
NPECTYN/EHNEM NPUYMHEH Bped. Takum 06pa3oM, ecnvi MPU3HaHWE MoTepres-
UMM B MaTepuanbHOM CMbIC/e SIBASIETCS HEKOTOPbIM UTOFOM AO0KasblBaHUs MO
YrOfI0BHOMY fiefly, KOrja AOCTOBEPHO YCTaHOBMEH (haKT MPUUMHEHWS NPeCTyn-
NeHVEeM Bpefia KOHKPETHOMY Ly, TO MPWU3HaHWe Nmua NoTepreBLUMM B Mpo-
LiecCyaslbHOM CMbIC/E - OfjHa M3 NPEAMOCLIIOK ANS ero y4acTus B YrofOBHOM
npecnefoBaHNM U MMEET MECTO MPW HaIM4MU OCHOBaHWIA MpeAnonaratb, YTO
LY NPecTynneHeM NPUUYMHEH MOPa/ibHbIN, (PU3NYECKWIA NN VMYLLECTBEH-
HbIli BpeA.

CaMOro CepbesHoro OTHOLLEHMS K cebe TpebyeT npo6nema Bpena’,
MPUYMHEHHOrO  MPecTyn/ieHveM.  Haiuuve — Takoro  Bpeda  CAYXWT
€AVNHCTBEHHbIM OCHOBaHWEM A5 MPU3HAHWS LA NOTEPMEBLLVM B YTOMOBHOM
npouecce. PaspaboTka NOHATUS Bpeaa, NPUUYMHEHHOTO MPECTYMN/IEHNEM, a Takxke
yeTKast anddepeHUMaumns pasiMuHbIX BUAOB Bpeda MMeET GO/bLLIOE 3HAYeHMe
NPV PeLLeHnm psifa BOMPOCOB, BAMSIOLLYMX Ha KB/IMUKALMIO NPECTYN/IEHNS, Ha
OTrpaHWYeHne MPECTYMIEHNST OT aAMWHWUCTPATVBHbIX MpPaBOHAPYLUEHUIA W,
HaKOHel, Ha MpaBWAbHOCTb MPW3HAHWA NMLA MOTEPMEBLUMM B YrOMIOBHOM
npoLece Yro/oBHO-NPOLECCYaNbHOM NMTepaType MOf BpeaoM MOHMMAeTCs
YHUUTOXEHWE WAN YManeHWe NyTeM COBEPLUEHUS MPECTYMAEHNS NINMYHOIO,
MMYLLECTBEHHOTO WM NPoYero 6nara, NpUHAG/IEXaLLEro rpaxaaHUHy U oxpa-
HAEMOro 3aKOHOM®.

Bpep sBnsieTcA 06LEKTUBHOW KaTeropuwen, Kotopas NpeacTaBnsieT coboi
Te U3MEHEHVS1 B MOPa/IbHO-MCUXNYECKOM, (IM3NYECKOM U UMYLLECTBEHHOM MO-
NOXEHWW ML, KOTOpPble MPOM3OWAM B pesynbTarte  COBEPLUEHHOTO
NpecTynieHus.

O6BEKTVMBHOCTb KaTeropuii Bpeda MPOSIBASIETCS B TOM, YTO OH, Oyay4w
MPUYMHEHHBIM, CYLLECTBYET HE3aBMCKMO OT Ybero Obl TO HU ObIIO MHEHWS, B
TOM 4KMC/e M OT MHEHUs TOTO ML, KOTOPOMY OH MPUYKHEH. Bpep cyluecTByeT
1 HE3aBMCKMO OT TOr0, MPW3HAIOT /I KOMMETEHTHbIE OpraHbl L0, KOTOPOMY
OH MPUYMHEH, NOTEPMEBLUMM WM HE MPU3HAIOT.

Bpeg n nuuo, KOTOPOMY OH MPUYMHEH (MOCTPafaBLUMIA) - 3TO BCeraa co-
OTBETCTBYIOLME APYT Apyry (MPUUYMHHO B3aMMOCBSI3aHHbLIE) KaTeropuu, 4ero
He/b3s CKasaTb O HWUX B NMPOLECCYaslbHOM MNaHe. 3[ecb BO3MOXKHO TPW BapyaH-
Ta HECOOTBETCTBYS:

® "Bpep - 3T0 nopua, yilep6. Yiuep6 - 3To noTeps, ypos" - cM.: Oxeros CW. Cnosapb pycckoro fibika. M.,
1968. C. 99.

 CMm.: WnbiHa J1.B. MpusHaHMe NOTEpMEBILNM B COBETCKOM YrofIOBHOM Mpoliecce// YueHble 3anucki Mepm-
cKoro yHusepcuteTa. Ne 150. Mepmb, 1966. C. 98.
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BO-MEPBbIX, KOrAa NoTepresLUMM OLWNGOYHO MPUSHAHO NNLO, KOTOPOMY B
[ENCTBUTENLHOCTY NPECTYM/IEHVEM Bpes MPUYMHEH He Obifl, a Obll NPUUNHEH
Apyromy nmuy;

BO-BTOPbIX, KOr4a BPeL U CyLLECTBYET 06LEKTUBHO, O4HAKO NNLO, KOTO-
POMY OH NPUYMHEH, He ByAEeT NPU3HAHO NOTEPMNEBLUMM B YrONI0BHOM NPOLIECCE;

B-TPETbUX, KOrAa HUKOMY HWUKaKoro Bpeda He NMPUYMHEHO, OAHaKo (unry-
pa MOTepreBLUEro B Yro/I0BHOM MPOLECCe MOSBASETCS.

BonbLuoe 3HaueHMe B CBA3W C 3TUM UMEET NPaBWIbHOE OMpPeSeneHre Bpe-
[ja 1 ero BMAOB.

PaccmMOTpMM OTAEeNbHbIE BUAbl BPefa, KOTOpble yKasaHbl B 3aKOHE Kak
OCHOBAHMS NPU3HAHNS LA NOTEPNEBLLNM.

PUNSNYECKW BPEL. Ero MoXHo onpefenvTtb Kak COBOKYMHOCTb
00BLEKTVIBHO MPOUCLUEALLMX U3MEHEHWI B COCTOSHMM YeNoBEKA KaK (PU3NYECKO-
ro CyLLecTBa.

Pe3ynbTaToOM MPUYMHEHWS TPOKAAHNHY (PU3NYECKOro BpeLa MOXET CTaTb
CMepTb, NErKnii, TSHKKWIA NN CpefHEl TSHXKeCTW BPeq 340P0BbI0, MOGON.

CnegyeT, 0fHaKo, OTMETUTb, YTO PacCTPOCTBO 34OPOBbSA rPaXAaHUHa
MOXET HacTynuUTb U 6e3 MPUUMHEHWS TeNECHbIX MOBPEXAEHWA WM MOOOEB.
Hanpumep, cBoeobpasHbIii BUA MPUUMHEHUS Bpefa 340POBbIHO MpeAcTaBiseT
co6oii 3apakeHe BUY-MHbeKumeli’. B CBA3M C 3TUM HYXHO COFMacuThCA C
MHEHMEM O TOM, YTO NMPUYMHEHHBI FPaXXAaHNUHY (DU3NYECKWIA BPES MOXKET Bbl-
paXaTbCa He TONbKO B TENECHbIX MOBPEXAEHUSX, HO W B pPacCTpoiicTse
340pOBbS .

Mpn NpUYMHEHUM (HU3MYECKOTO Bpeaa XapaKTepHO NpeTeprieBaHne rpax-
[lAaHMHOM (h3MYecKoin 6onn. MHoraa oHa GblBaeT upe3MepHO. Bpepn oT mpe-
CTYNNEHWA, COMPOBOXAAIOLLMIACA Takoii 60Mbl0, 3aKOHOAATE b BbIAENMN 0C060
W YCTAHOBWN B 3TUX CNyyasx 6osiee CTPOroe HakasaHue”.

JOMKHOCTHbIE NMLA NPaBOOXPaHMTE bHbIX OPraHOB MPaKTUYECKU BCerga
MOTYT CamMi OMpPesenuTb Hamuve (PU3MYHECKOro Bpesa, NPUYUHEHHOrO NoTep-
neBLUEMY AEVCTBUAMU MPECTYNHUKA. CNOXHOCTb BO3HUKAET C OMNpesesieHneM
CTeneHn THKECTM, JaBHOCTU U MeXaHWU3Ma MPUHMHEHUS TpaBM. B €BA3M ¢ 3TUM
HEobX0AMMO MPOBefeHME CyAeOHO-MeANLIMHCKOM 3KCNepTUsbl 41 YCTaHOBIE-
HWA MPUYKNH CMEPTK, XapakTepa 1 cTeneHu Bpeda (M.1, 2 cT. 169 YTK). NHaue
roBops, NPOBeAeHWe 3KCNepTM3bl MO 3aKOHY 0053aTe/lbHO U B TOM Cy4ae, Ko-
rha Bpef NnoTeprieBLUeMY MPUYMHEH HE MyTeM HaHECEeHWs TeNeCHLIX MOBPeXae-
HWA, a APYrMM cnocobom (CM. BbILLE), MOCKOMbKY 3[€Ch TakKKe HEOOXOAUMBI
creupanbHble No3HaHWs B MeguumHe. OfHaKo, ecniv CrefoBatesls MOXKET Cam
onpeaennTb Hanuuue Bpeaa, XOTb M He B COCTOSHMM CaMOCTOATE/IbHO Onpese-
NNTb CTEMNEHb €ro TAKECTW Y MEXaHW3M BO3HWUKHOBEHWS, OH [O/DKEH BbIHECTU

7 Cm.: ¢T. 122 YK PO,

& Cwm., Hanpumep: Kokopes J1./1. MoTepnesLumii oT npecTynnexns. BopoHex, 1964; Casuuikuii B.M., MoTepyxa
W.. MoTepneBLUKii B COBETCKOM YronoBHOM npoLiecce. M, 1963.

® CM, Hanpumep, y6uiicTBO, COBEPLLEHHOE C 0COBOI XECTOKOCTIO (M."A" u. 2 cT. 105 YK P®), yMbiluneHHoe
NPUYMHEHNE TSXKKOTO BpeAa 3A0pOBbI0, COBEPLUEHHOE C 0COGOI XEeCTOKOCTbIO, W3AeBaTeNbCTBOM UM Myye-
HUAMM AN notepnesiuero (n. "6" y. 2 ct. 111 YK P®).

9



NnocTaHOB/IeHWe O MPU3HAHWUK LA NOTEPMEBLUNM, He A0XKUAaACh TOro MOMeH-
Ta, Korga B fiefie NnosiBUTCA 3aK/HoYeHne aKcnepTa.

VIMYLLECTBEHHbIA BPE[, MOXHO ONpeaen1Th Kak COBOKYMHOCTb
0OBEKTMBHO MPOUCLLIEAILINX B Pe3y/bTaTe COBEPLUEHHOIO NPeCTYNIeHWs Hera-
TUBHbIX M3MEHEHUI B MMYLLECTBEHHON cdiepe nuua, NpU3HaBaeMoro mnoTep-
neBLUNM.

myLecTBeHHbIN Bped, B 06LLENPaBOBOM 3HAYEHUM, BbIP&KaeTcs B OM-
pefieneHHbIX YobITKax. JleraslbHoe NoHATME YObITKOB faeTcst B Y. 2 ¢T. 15 'K
P®, B COOTBETCTBMM C KOTOPOI "nog yObITKaMU MOHUMAIOTCS pacxofpl, KOTo-
pble L0, Ybe NPaBO HapyLLEeHO, MPOW3BENO WM LOMKHO OY[ET NpPOu3BeCTU
[iNA BOCCTaHOB/NEHWNA HapyLLEeHHOro npa.a, yTpaTa Uan MoBpeXeHne ero umy-
LLecTBa (peanbHblid yuep6), a Takke HenonyyeHHble J0X0Abl, KOTOpbIe 3TO fn-
Lo nonyyuno 6bl..., ecim Obl ero npaBo He 6bIIO HapylweHo (YnyLleHHas
BbIroga)".

MoaToMy B NOHATME "'MMYLLECTBEHHBIA Bped' HeobXo4yMO BK/IHOYATH
ylep6, MPUYMHEHHBbIA He TOMbKO WMYLLECTBY noTepreBllero. OH MOXeT
ABUTLCS CMEACTBMEM MPUUUHEHWA TPXKOaHWHY (DU3MYECKOro Bpeda W Bbipa-
3UTbCA B TakUX YObITKAX:

1) yTtparte 3apaboTka No NpuyMHE NOTEPY NOTEPNEBLUMM TPYL0CMNOCO6HO-
CTW VNN ee YMeHbLLEHNS;

2) pacxofiax, Bbl3BaHHbIX MOBPEXAEHWEM 3[40pPOBbA (Pacxofbl Ha feve-
HWe, AOMO/HNTE/IbHOE MUTaHWe, MOCTOPOHHUIA YXOf);

3) pacxofax Ha norpebeHue;

4) noTepe wxaMBEHLAMK 3apaboTka YMepLLEro KopMubLa.

MOXET OH BbIpaXaTbCA U B YNYLLEHHON BbIroge.

OfHako Bpef N0 NOTMKE 3aKOHOAATeNs [O/KEH YCTaHaBNMBaTLCA W BO3-
MeLLaTbCA NINLb B Npefenax U 06beme, B KaKOM 3T0 He OyfeT MeLatb pelle-
HUWIO 3afjay YrooBHOMO NpecnefoBaHWs, He ByaeT 3aTAMBATL MPOLECC, YCI0X-
HSATb €r0 MOCTAHOBKO W PeLLIEHWEM PaXKAaHCKO-NpaBOoBbIX BOMPOCOB, KOTOPbIE
eMy He CBOWCTBEeHHbI. [elicTBuTenbHo, cT. 73 YTIK npegycMaTpuBaeT, cpeaw
MpoYMX O6CTOATENLCTB, NOAEXALLMX [OKa3bIBAHWIO MO Yro/I0BHOMY Aeny, Xa-
pakTep W pasMep yulepba, MPUYUHEHHOrO MPECTYM/eHNEM. [ymaeTcs, 4TO
rNaBHOW Lie/bio, KOTOPYHO MpecriefoBa 3aKOHOAaTe b, 3aKpensisas B 3aKOoHe Ta-
Kyl0 HOpMYy, Obl0 He nocregyrolee BO3MeLLEHWe MPUYMHEHHOTO MpecTyne-
HUeM yLep6a, T.e. He rpadxaaHCKO-NPaBoBas Lesb, a Lefb YroloBHO-NpaBoBas
- YCTaHOB/IEHWNE OOCTOATENbCTB, BMSAIOWMX Ha XapakTep W CTeneHb OTBETCT-
BEHHOCTW BUHOBHOIO B COBEPLLIEHWW MPECTYMN/IEHUsA L.

Bo-nepBbiX, cT. 14 YK yKasblBaeT, YTO He ABNANOTCA MPeCcTynieHUamu
[leaHnsa, XoT4a 1 cofepxkallime NpusHaky NpPecTynieHns, Ho Maslo3HaunTe bHbIe.
B Takom ciyyae MLo 0CBOBOXAAETCS OT Yro/I0BHOM OTBETCTBEHHOCTU.

Bo-BTOpbIX, CT. 61 YK P® B KayecTBe OOCTOATE/NbCTBA, CMAMYatoLLero
HaKasaHWe, Ha3blBaeT J06POBO/bHOE BO3MELLEHME UMYLLEECTBEHHOIO YLLep6a
MOpasibHOro BpeAaa, NPUUMHEHHBIX B pe3ynbTaTe NpecTyrnieHuns.

B-TpeTbux, YronoBHbIN 3aKOH MpesycMaTpuBaeT Takve KBaMULmMpyto-
LMe NpU3HaKK, Kak MPUYMHEHVE 3HAYMTENbHOrO Yllep6a, KpymHbIi yiiepob.
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Hannuve aTmx npu3HaKoB CYLLECTBEHHO Y)XXECTOYaeT OTBETCTBEHHOCTb BUHOB-
Horo.

Takum 06pa3oM, HIMLO YrofoBHO-NPaBOBas NPUYMHA MOAB/EHUS B CT.
73 YINK ykKasaHus Ha 00653aTe/lbHOCTb YCTaHOB/MEHUs XapakTepa U pasmepa
yulep6a oT npecTynnieHus. Hy, a yX NOCKO/bKY 3T 06CTOATe/IbCTBA YCTaHOB-
NleHbl, TO 3aKOHoZaTeNb MPU3Haa BO3MOXHbLIM BO3MELLIEHWE B PamMKax Yrosos-
HOro npoLiecca UMYLLIECTBEHHOIO Bpefa, HO, Kak AyMaeTcs, MLb B TOM 06be-
Me, B KakOM 3TO MO3BONAKOT CAenaTb MPedyCMOTPEHHbIE B YrO/0BHO-
MpaBOBbIX LieNsX XapakTep W pasmep yulep6a, T.K. YCTaHOB/MEHWE AOMO/HU-
TeNbHbIX (DAKTOB, HEOOXOAUMBIX C MPaXKAAHCKO-NPABOBO TOUKW 3peHWs Ans
BO3MeLLieHUs Bpeda, NoTpedyeT OT LOMKHOCTHBIX /UL, BELYLLMX YrO/OBHbIN
rnpoLiecc, 3aTpar LOMOMHUTE/NbHLIX CUA, BPEMEHW W NPUBELET B UTOre K 3aTsa-
rMBaHuMIO npouecca B uenom. Cyry6o rpaxgaHcKo-npasoBble KaTeropuu, Ta-
Kue, Hanpumep, Kak ynyLleHHas BbIrofa, B paMKax yrofioBHOro npotecca yc-
TaHOB/IEHWIO He MOAMEXAT, MOCKO/bKY ANA KBanudumkauum AeicTeuii 06BU-
HFEMOro W CTEMeHN ero 0TBETCTBEHHOCTU OHW 3HAYeHUs He UMetoT. B CcBA3M C
3TUM BMOJIHe 060CHOBaHHbLIM OYJET BO3MELLIEHNE UX B MOPAAKE rpaXaaHCKoro
Cy[I0NpON3BOACTBA.

Hanborblyo CnoXHOCTb BbI3blBaeT onpefeneHne MOPAJIBHOIO
BPEJA.

Ha nepBbiii B3rnsg, e4VHCTBEHHbIM OCHOBAHWEM CUMTaTb MOPasbHbIN
BpeA MPaBOBOI KaTeropueli SIBNAETCS yKasaHMe Ha Hero B cT. 42 YTIK kak Ha
OfHO M3 OCHOBaHWI NPW3HaHWA KLA NOTepneBLUMM B YrOMOBHOM MpoLiecce.
MpyvHMMas BO BHVMaHWe YCTaHOB/IEHHOE 3aKOHOAATENIEM COfepXaHvie 3Toro
MOHATUS (HPABCTBEHHbIE W (PU3MYECKME CTPafaHus), Ha3BaHUe «MOpPasbHbI
Bped» BPAL /M MOXET ObITb MPU3HAHO YAAYHLIM, MOCKO/bKY MOHATHUE "MO-
pa/ib", NPUMEHUTENBHO K IMYHOCTM O3HA4YaeT COBOKYMHOCTb MpefCTaBfeHui
06 naeane, Jobpe 1 3ne, CNPaBeA/IMBOCTY U HECTIPABEAIMBOCTU.

B rpaxgaHcKo-npasoBOM CMbIC/IE MOHATE MOPaSbHOMO Bpeda Packpbl-
TO B CT. 151 'K P®, KoTOpas onpefenseT ero kKak pe3ynbTar (In3NYeCKX nnm
HPaBCTBEHHbIX CTpafaHuii. LieHTpanbHbIM CI0BOM, Ha KOTOPOM B [jaHHOM Orl-
pefieneHnn fenaeTcsa akLUeHT, ABNAeTCs, no-BUAMMOMY, CNOBO CTpajaHus. 3To
MpeLCTaB/IAETCA BMNO/He 060CHOBaHHbLIM, MOCKO/bKY JaHHOE COBO KOHKPETHO
YKa3blBaeT Ha TO, YTO [e/CTBMA NpaBOHapyLUMTENs, MPUUMHAIOLLME TPaXaa-
HUHY MOpasibHbIA Bpes, 0653aTeNbHO LO/MKHbI NEPenOMUTLCS B €70 CO3HaHWN,
y MOTepPreBLLEro JO/MKHa BO3HUKHYTL Kakas-TO MCUXMYEecKas peakuys Ha 3Tu
nencteus. MNpy 3TOM BPeSOHOCHbIE N3MEHEHWSA B OXPaHsSeMbIX 6narax HaxogaT
OTpaXeHue B CO3HaHUM B ABYX (hopmax: B (hOpMe OLLyLeHUi ((hr3ndeckme
CTpafaHus) 1 B (hopme MpeacTasfeHuii (HPaBCTBEHHbIe CTpadaHus). CneayeT
MpW3HaTb, YTO MO CMbIC/Y CamMbIM MPUBAKEHHBIM K TEPMUHY “cTpagaHus”
ABNAETCA TEPMUH "nepexxmsaHmna’’. MNepexxmBaHne MOXET COCTOATL B YyBCTBE
CTbIAa, YHUXEHWd, cTpaxa u T.n.

20 pekabpa 1994 r. MneHym BepxosHoro Cypa P® B uensx obecneve-
HUA MPaBUILHOTO U eAMHOOBPA3HOTO NMPUMEHEHWS 3aKOHOAATENbCTBa, pery-
NINPYIOLLLEr0 KOMMEHCALMIO MOPasibHOro Bpeaa, Hanbonee NoaHol M BbICTPOi
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3alUMTblI MHTEPECOB MOTEPMEBLUMX MPUHMMAET noctaHosneHne Ne 10 "Heko-
TOpble BOMPOChI MPUMEHEHNS 3aKOHOAATENbCTBA O KOMMEHCALMN MOPasibHOro
Bpefa"". B sTOM MOCTaHOBMEHMW BrepBble fAaHO OTHOCUTE/IbHO MOSIHOE MOHS-
THe MOPa/IbHOrO Bpeda, KOTOpPOe COCTOWT B cregytowem: "lMog MopasibHbIM
BPELOM MOHMMAKOTCA HPABCTBEHHbIE MW (IM3UYECKME CTPaLaHWs, MPUYMHEH-
Hble AeicTBUAMM (6e30eMCTBMEM), NOCATAOLLMMU HA NPUHAANEXKALLME TPaXkK-
[aHWHY OT POXAEHWS WKW B CWY 3aKOHa HemaTepuasibHble 6nara (XKW3Hb,
3710pOBbE, LOCTOMHCTBO SIMHHOCTK, Ae/I0Bast penyTauus, HeMpUKOCHOBEHHOCTb
YaCTHOM XXW3HW, NMYHAs WU CeMelHas TaiHa W T.M.), WK HapyLlaroW M1 ero
NINYHbIE HEMMYLLECTBEHHbIE MpaBa (MpaBo Ha MO/b30BaHWE CBOWM VIMEHEM,
MpaBo aBTOPCTBA W APYrve HEMMYLLECTBEHHbIE NpaBa B COOTBETCTBUM C 3aKO-
Hamu 06 OXpaHe MpaB Ha pe3y/nbTaTbl MHTENNEKTYaIbHOW AeATENbHOCTY), In-
60 HapyLLAtOLLMMM MMYLLECTBEHHbIE NpaBa rpaxaaHnHa"C.

MpaBn/bHOE MOHMMaHUE TEPMWMHOB U MX MCMO/Mb30BaHUE MMEKT 60/b-
LLOe 3HAYeHMe, B YaCTHOCTU U A1 KOMMNEHCAUMM MPUUYMHEHHOTO MWL B pe-
3y/bTaTe NPecTyn/eHns Bpeda. MNpuunHeHWe rpaxgaHuHy (r13nYeckoro Bpeja
HEN3OEXHO BEYET 3a COOOI OTpULATENIbHOE BO3AEMCTBME Ha MCUXUKY MOTep-
MEBLLEr0, a 3a4acTyl0 M Ha ero MatepuasbHOe MOJIOXKEHWE (LOMNOMHUTENbHOE
nuTaHne, NPMOBPETEHNE MHBANMAHOW KOMsickn 1 ap.). CnegosaTenbHO, YTOGbI
KOMrMeHCMpoBaTh (BOCCTAHOBWTL 340POBbE Yallle BCEr0 HEBO3MOXKHO B CBS3U C
HECMOCOBHOCTLIO YeNioBeKa PereHeprpoBaTh OTAE/bHbIE OpraHbl U YacTu CBO-
ero OpraHuaMa) MpPUYNHEHHBIV FpPaXAaHUHY (U3NYECKWIA Bped, €ro Hy>HO
pa3feNnTb Ha YacTu, a UMEHHO - Ha MOPa/IbHbIA 1 MMYLLECTBEHHbIA Bpeg. Mo-
pa/lbHbIA BPEL NpY 3TOM COCTOMT KaK B 60/1EBbIX OLLYLLEHUSAX, UCMbITbIBAEMbIX
B MOMEHT MPUYMHEHUS TENECHbIX MOBPEXAEHWUIA, TaK N B HPaBCTBEHHbIX Mepe-
YKMBaHUAX MPU OCO3HAHWU HEBO3MOXHOCTU B OyAyLem BeCTW MO/HOLEHHBbI
06pa3 X13HWN. VIMYyLLECTBEHHbIN XXe, KaK yKa3blBa/lOCh BbILLE, - B pacxogax Ha
neyeHue 1 T.N. PU3MYECKUIA Bped KOMIMEHCUPYETCS B pe3y/ibTaTe O4HOBPEMEH-
HOrO BO3MELLIEHUS Bpeaa MMYLLECTBEHHOTO M KOMMEHCaLMN MOPasIbHOTO.

OTMeTUM, OfHAKO, YTO pasgfencHue (PU3MYHECKOro Bpesa Ha MOpPasbHbI 1
VIMYLLIECTBEHHbIA JOMYCTUMO ULLb B LENSX ero Noc/efLytoLLEero BO3MELLEHNS,
T.6. B IPaX4aHCKO-NPaBoBbIX Lensax. B pamkax e yrofioBHOro npowecca pas-
[eneHve NPOBOANTLCA He JOMKHO M (IU3NYECKWIA BPeS AOMKEH paccMaTpuBaTb-
CA TO/MbKO KaK HeraTvBHblE U3MEHEHWS B TENECHON Cepe rpaxpaHuHa, Mo-
CKO/bKY NINLb MOHATUE (DM3MYECKOr0 BPefa, VMEIOLLEE YrOI0BHO-MPaBOBOA
XapakTep, LOMYCTUMO B YrosioBHOM Mpouecce. Bce Bonpochkl, KacaroLimecs
KOMMeHcaumn h3nyeckoro Bpeda B AEHEXHON (hopme, MMEHT FpadKaaHCKO-
MpaBOBOE COLEPXKAHWE U1, CNef0BaTeNbHO, JO/MKHbI PELIaTbCA B MOPALKe pax-
[L@HCKOro Cy[OMpPOU3BOACTBA, 32 WCKIIOYEHMEM TeX, PELLUeHME KOTOpbIX BO3-
MOXXHO B Yr0/I0BHOM MPOLECCe Ha OCHOBAaHWN YCTaHOB/EHHbIX MO Aeny 06CTos-
Te/bCTB, KaCatoLLMXCS XapaKTepa 1 pasmepa NPUUMHEHHOTO yulepba.

"pagaHCKOe NpaBO MPEAOCTaB/sfeT  BO3MOXHOCTb KOMMEHCMPOBATb
MPUYMHEHHBIA Bped, B KakOM Obl BUAE OH He BbipaXa/ics. B yronoBHOM e

% MocraHosnenmre MneHyma BepxosHoro Cysa P® Ne 10 oT 20.12.94 r. “HekoTopble BOMPOCHI NPUMEHeHNs
3aKOHO/ATeNbCTBA O KOMMeHcaumn MopanbHoro Bpeaa” // Poceuiickas raseta. 1995. 8 desp.
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npoLecce NOMUMO TOFO, YTO KOMMeHcaLms, Hanpumep, r3nMYeckKoro Bpeda no
BblLLIEYKa3aHHOI CXeme BecbMa 3aTpyAHWTE/bHA, OHa eLle 1 BecbMa cnabo co-
rnacyerca ¢ 3afadaMin yrofoBHOro npecnefoBaHnd, ¢ y4acTMem B KOTOPOM 3a-
KOHOfJaTe b CBS3bIBAaET NOSB/IEHME MOTepnesLUero B gene (ct. 22 YTIK). Mo-
3TOMY B YrO/IOBHOM MpOLeCcce BCe TPU BMAA Bpesa JO/MKHbI (IMrypupoBaTh Kak
CamMOCTOSATE/bHbIE, BbICTYNas B Ka4ecTBe 3aKOHHbIX OCHOBaHWI A5l NPU3HaHUS
/ML NoTepneBLUMM B YIOMI0BHOM MpoLiecce.

MepeyeHb BUAOB BPeaa, KOTopbIn aaH B CT. 42 YTIK, ABNSeTCS UcUeprbl-
BatoLMM. [lymaeTcs, 4To 3TW TpX BUAa Bpeaa OXBaTbIBalOT BCE BO3MOXKHbIE MO-
CNeaCTBUS MPECTYMHbIX AESHWUIA, 3aKpen/eHHbIX B YTOMOBHOM KOAEKce, M Mo-
3TOMY Hefb3d FOBOPUTHL O HAIMUMK ELLie KaKoro-nbo Buga Bpega. OfHako cy-
LLieCTBYET M MHOe MHeHWe Mo AaHHoMy Bonpocy. Tak, J1.[. Kokopesa, A.A. 3a-
KaTOB CYUTAIOT, YTO MPECTYM/IEHNEM MOTEPMEeBLUEMY MOXET OblTb MPUYMHEH
MOPa/IbHbINA, (M3nNYecKUil N MHOM Bped”. VIHOI Bped, MO UX MHEHUIO, BbIpaXa-
€TCA B BUJE HapyLLeHUs 0XPaHAEeMOro 3aKOHOM MHTepeca. XapaKTepusys Bpes,
MPUYMHEHHBIA TakUM MPEeCTYMN/EHWEM, Kak, Hanpumep, BOCMPEnsTCTBOBaHME
OCYLLIECTB/IEHNIO M3bMpaTeNbHOro npasa (CT. 132 pelicTBoBaBLUEro paHee YK
PC®CP), aBTOpbl CUMTAOT HEBOMOXHBLIM CBOAWTL €ro NINLb K MOpaibHOMY
nepexxMBaHWIO NOTEPMEBLLIEro, NOCKO/LKY 3TO MPECTYMN/EHNE HaMNpaBieHo Mpo-
TUB MONUTUYECKMX NpaB rpaxaaH. C yKasaHHbIM MHEHWEM TPYAHO COrfacuThb-
ca, T.K. aBTO?bI CMELUMBAKOT BOMPOCbl 06 O06BLEKTE MPECTYNNIEHUs U ero
nocnescTBMAX

TaK, 3aKOH CBA3bIBAET NOHATME MOTEPMEBLUErO C 0653aTeIbHLIM MPUYK-
HEHWEM eMy OnpefeneHHoro Bpeda. Hanmuve Xots 6bl 04HOM0 13 NepeyncneH-
HbIX B 3aKOHe BW/OB Bpefja ABNAETCA JOCTATOYHLIM U CaMOCTOATE/IbHLIM OCHO-
BaHWEM 418 NPU3HaHUA LA noTepnesLunm. 3 cogepxkaHns cT. 42 YTIK Mox-
HO cAenatb BbIBOJ, YTO €C/IN ML NPECTyn/eHneM He MPUYMHEH Bpes, TO ero
Henb3A NPU3HaTbL MNOTEepPrneBLUUM. B CBA3WN C 3TUM BO3HWKAET C/IOXHOCTL B pe-
LLIEHMKX BOMpoca O MPU3HaHUW NLA NOTEPMNEBLLMM MPY NMOKYLLEHWUWN Ha NPeCTy-
nneHue.

YTOMOBHbIA 3aKOH OMpefenserT MOKYyLUeHMe Ha MNpPecTyrn/eHne Kak
"yMbILNEHHbIE [AeACTBUSA (6e3[eNCTBUE) ML, HEMOCPEACTBEHHO HarpaBneH-
Hble Ha COBEpLUEHMWE NPECTYMIEHNS, ECAIN NPK 3TOM MPECTYNIEHNE He 6bIfo fo-
BELEHO 10 KOHLA MO0 He 3aBUCALLMM OT 3Toro nuua oberostenscrteam™ (cT. 30
YK P®). B Teopuu yrosioBHOro npasa NpUHATO LENUTb MOKYLUEHWUS HA OKOH-
YeHHble U HEOKOHYEHHble. Hapaay ¢ HUMMK BbIAensoTca U MOKYLUeHNA Ha He-
rOAHbIA 0BBLEKT U C HEFOAHBIMI CpeACTBaMN™

Bonpoc o npusHaHuy nuua noTeprnesLUM NP OKOHYEHHOM MOKYLLIEHUN,
Korfa AesHue Npueeno K MeHee 3HaYUTebHbIM NPECTYNHbLIM MOCNeACTBMAM, MO
CPaBHEHUIO C TEMM, K KOTOPbIM CTPEMMWICA BUHOBHbLIA (Hanpumep, paHeHue
YXEPTBbI NPY NOKYLLUEHUN Ha YOUIACTBO), PELLaeTCs MOMOXKNTENLHO BCEMU aBTO-

1 Cm.: Kokopes /1. . Ykas. cou. C. 8; 3akatos A.A. TakTVKa 40NPOCa 0TEPNEBLLENO Ha NPeBapuTebHOM
cnepcTeun: Astoped. AUC.... KaHg.lopua.Hayk. Ofecca, 1971. C. 7.
12 - Bonee N0Apo6Ho cm.: VnbiHa /1.B. Yas. cou. C. 100.

3 Cm., Hanpumep: KommeHTapuii YronosHoro kogekca P®/Mop pea. A.B. Haymosa. M., 1996. C. 109-110.

13



pammn 6e3 1CcKoYeHns. Ha nofobHble cuTyaummn, 6eccnopHo, pacnpocTpaHseT-
cA nonoxkeHve cT.42 YTK, HafenstoLlein npaBaMy NOTEPNEBLLENO /UL, KOTO-
PbIM MPECTYM/IEHNEM MPUYMHEH WMMYLLECTBEHHbIN, (U3NYECKNA UM MOpasb-
HbIli Bpea.

OCHOBHbIe CMopbl O MPU3HAHUM L@ NOTEPMEBLUMM BO3HUKAIOT B CMyYa-
X HErofHOro MOKYLLEHMUs, @ TakKe MpU OKOHYEHHOM U HEOKOHYEHHOM MOKY-
LUEHUM, KOTfa INLY He MPUYNHEH PeasibHbIl (IM3NYECKUIA AW UMYLLECTBEHHBbI
Bpes. Bo Bcex aTmx cyyasix BaKHO MPUHATL NPaBUIbHOE peLLeHne 0 MpU3Ha-
HUM ML NOTEPNEBLLKM 1 06 OCHOBaHUSAX TaKOro MpU3HaHWs. B topnanyeckoli
NNTepaType Mo 3TOMY BOMPOCY BblCKa3aHbl CaMble Pa3/IMyHbIE TOUKM 3pEHUS.

M0 MHEHMIO OAHMX YYeHbIX, MPU MOKYLUEHWW Ha NPEeCTynaeHne, HesaBu-
CUMO OT MPUYMHEHUS NNLLY BPefa, ero cnefyeT NpusHaBaTb MNOTEPMEBLUMM BO
BCex cyyasx™’,

PAf Apyrux NpoLeccyanmMcToB CUMTAKOT, YTO €C/IM NOKYLUEHWE He npum-
HW/I0 NLLY Bpefa, TO HET M OCHOBAHWIA 4151 MPU3HAHUSA ero NoTepnesLUMM .

Mo3numMsa BbilleyKa3aHHbIX aBTOPOB 0OOCHOBLIBAETCS TEM, YTO MpU Mo-
KYLLEHWUW Ha MPEeCTYM/IeHWNe HeT BPpeaHbIX MOCNeACTBUA. "UTO0 e 3To 3a moTep-
MEBLUWIA, - FOBOPST CTOPOHHMKM, - €CIM OH HW OT 4ero He NOCTpajan, ecnu
[eficTBMA NPEecTyMNHMKa He 3aTPOHY/M ero MpaB U UHTEPECOB, He MPUYUHUN
eMy HMKaKoro Bpefa? Bedb B psfie ClyvaeB rpaxaaHH MOXET Aae He Mofo3-
peBaTb, YTO Ha ero JIMYHbIE, UMYLLECTBEHHbIE /M MHbIE NPaBa 6bI10 coBepLUe-
HO MokyLueHne. OH MOT, HampuMep, He 3aMeTWTb, YTO NPECTYMHUK CTpensn B
Hero M3 MUCToneTa C FyLUNTeNeM, HO NPOMaxHYNCs, OH MOT He 06PaTUTb BHU-
MaHWS Ha BbILLEALLEro M3 [oMa YenoBeka, Ge3ycrneluHo NbiTaBLierocs nogob-
paTb K/OUM K ero KBapTMpPE C LeNb0 COBEPLUEHMS Kpaxku... HO 0 Kakom aKTviB-
HOM y4acTuy MOTEepreBLUEr0 B YrONOBHOM MPOLIECCE MOXET MATW pedb, Koraa
OH He 3aHTEpPecoBaH B 1CX0fe Aena, KOorda emy He Hy)XXHO J06MBaTbCs BO3Me-
LLieHUs yLlepba N HakasaHUsA BUHOBHOTO, M60 MOKYLLEHWE Ha NPecTynneHne He
3aTPOHY/IO HW €r0 YecTW, HY 3[0POBbSA, HU UMYLLECTBA? FICHO, YTO MPU3HaHKe
TaKoro rpaxpgaHyvHa NOTepreBLUMM W BbIMOSHEHVE B Ja/lbHeliLLeM BCeX BbiTe-
KatoLLWX 13 3TOr0 aKTa MpoLeccyaibHbIX AeCTBUIA Bblo bl He TObKO Gecro-
Ne3HbIM, HO U 06PEMEHUTENBHBIM 3aHATUEM Kak 15 3TOr0 rpakaaHuHa, Tak u
[iNA opraHa paccnenosaHma u cyaa™®. B.M. Casuukuii n U.W. Motepyxa npea-
nararoT npu3HaBaTb SMLO NOTEPMEBLUMM NPW OTCYTCTBUM (H3NYECKOTO U NMY-
LLIECTBEHHOTO Bpea /MLLb Ha OCHOBaHWM HaHECEHUS OHOTO MOPa/IbHOrO BpeJa
TONbKO B C/y4YasX MOKYLUEHWS Ha M3HacuioBaHue. Takas no3vuus npeacTasns-
eTCsl HenocneaoBaTenbHoOl 1 NMPOTMBOPEYMBOIA. 3aKOH B OAVHAKOBOI Mepe OX-

¥ Cwm.: Boxbes B.M. MoTepneBLUMi1 B COBETCKOM YrOIOBHOM mpoLiecce: ABToped). AuC. ...KaHA.lopua.HayK. M.,
1963. C. 6; 3akatoB A.A. Yka3. asToped. C.7; Kokopes J1.[, Yka3. cou. C. 8-10; Kyuosa 3.®. YyacTHVKM
npoLecca, 1x npasa 1 06s3aHHOCTY // CoBETCKMIA yronoBHbI npouecc / Mog peg. A.C. Kapesa. M., 1968. C. 82;
MoTosunoskep H.0. Bonpocbl AanbHeiiLLero COBEpLLEHCTBOBaHUS YrO/I0BHO-MPOLLECCYabHOrO 3aKOHOAATE b-
cTBa. Tomck, 1966. C. 34; Ero xe. [MoHATMe NOTeprneBLUEr0 B COBETCKOM yros0BHOM mpouecce // MpaBoBefe-
Hue. 1969. Ne 3. C. 123-124; PaxyHoB P.[l. Yu4aCTHWKM yronoBHO-NpoLeccyanbHOM AesTensHocTv. M., 1961.
C. 244; Ctporosuy M.C. Kypc coBeTCcKoro yronosHoro npotecca. M., 1968. C. 257.

oM. [y6pvBHbIii B.A. MoTepneBLumii Ha NpeaBapuTensHoM cnefcTsum. Capatos, 1966. C. 17-22; CaBuLKmii
B.M., Motepyxa N.N. Ykas. cou. C. 8-9.

16 Caguuknii B.M., MoTepyxa W.M1. Ykas. cou. C. 9.
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paHseT OT nocArateNnbCTBa Kak MosoByH HEMPUKOCHOBEHHOCTL YKEHLUMHbI, Tak
N MHblE BaXXHble Gn1ara IMYHOCTU: HanpuMep, XXM3Hb, 3[0P0BbE. B CBA3N € 3TUM
HeACHO, MoYeMy aBTOpbI, BbICKA3bIBAACh 3a MOSIOXKUTENBHOE PeLleHne Bompoca
0 MpY3HaHUW NLa NOTEPNEBLUMM MPY NMOKYLLUEHUW Ha M3HACW/IOBaHWE, He [e-
NaloT aHaflorMyHoro BbIBOAA OTHOCMTENLHO MOKYLLEHWS! HAa YOMIACTBO MW Ha
MPUYMHEHNE TENECHBIX MOBPEXAEHWI, Koraa hakT HanaaeHWs 0Co3HaH, HO Ma-
TePUa/IbLHOIO Bpefa /MLy He NMPUYUHEHO.

J1.B. bartvuieBa npefnaraetT cuutarb MNOTEPMEBLUMM UL TOrO, KTO
0CO3HaBaJ1, YTO MPOTUB HErO COBEPLLIAETCS NOCAraTeNbeTBo .

[JymaeTcs, 4To BOMPOC O TOM, W3BECTHO N 6bIN0 SNLY O COBEPLUEHHOM
Ha Hero MOKYLUEHUW, HeMb3A MPU3HAaTb CYLLECTBEHHLIM. lMpaKkTuKa 3HaeT Ccny-
Yyau, Korja 0 COBepLUEHHOM MOKYLUEHUM (a MHOrAa 1 06 OKOHYEHHOM MPecTyn-
NEHNUK) NOTePNEBLUWIA Y3HAeT TOMbKO OT CnefoBaTens. Hanpumep, notepnes-
LUMiA J1. y3HaN O MOMbITKE COBEPLLIEHWS KpaXkn BELLEl 13 ero KBapTUpbl NNLLb
yepes rosTopa MecaLa nocne Bos6y>o<quMﬂ YrofIoBHOTO fieNa, T.K. Haxoauncs B
ANMTENbHOI KoMaHavposke B Mockse™.

HeoKoHYeHHOE NoCAraTeNnbCTBO, OCTABLUEECS HEPACKPbITLIM, MOXET ObITb
MOBTOpeHo. Mo3ToMy NoABepriumMiics NocsaraTenbCTBY, faXKe €c/i OHO He Mo-
BNEKNO yuep6a 340POBbI0 U UMYLLECTBY, MO NIOTUKE 3aKOHOAATeNs, AO/KEH
6bITb 3aMHTEPECOBAH B M300/IMYEHNIN N HaKa3aHWU BUHOBHOTO. [ns adheKTmB-
HOIN YKe peanm3aLnm 3TOro MHTepeca OH HY)KAAeTCs B MPOLECCYyabHbIX NpaBax,
a 3HauuT, ero Hy>kHO JOMyCTUTb K Yy4acTUIO B YrO/IOBHOM NPOLECCE B Ka4ecTBe
noTepneBLUEro. 3TO MOXET ObITb MOAE3HO U ANA CNeACTBUA, U Ana cyda, no-
CKO/bKY, OCYLLECTB/AS MPaBO 3afBNATb XOAATalicTBa, MPEeACTaB/sATb AOKasa-
TeNbCTBa, faBaTb MOKasaHWs, JaHHOe SMLO CMOCOGHO COAelCTBOBaTL Kak 06BU-
HEHWI0, TaK 1 paspeLLeHuto fena.

Kpome TOro, B No/b3y WM3N0XKEHHOW NO3MLMM eCTb aprymMeHThl 6onee 06-
LLiero xapakrepa: MaTepuasbHOe NpaBo nLa Ha cyfe6HYHo 3alLuTy OT NpecTyn-
HOro MOCAraTensCTBa, BKIOYas MOKYLLEHWE, YCTAHOB/IEHO YTOMOBHLIM 3aKOHOM
(cT. 30 YK P®).

EAMHCTBEHHbIM OCHOBaHWEM YrO/0BHOW OTBETCTBEHHOCTM MO YrO/IOBHO-
My npaBy P® ABMSIETCA Hanmuve B AECTBUSX MPUBEKAEMOr0 NMLA COCTaBa
MPecTynneHns. ATOT BaxKHbI NPUHLMM COXPaHSET CBOK CUAY A1 BCEX CyYa-
€B YrO/IOBHOIO OCY)XXAEHMA. W MOKyLLEHMe Ha NPECTYN/IEHME - HE UCK/TOYEHNE.
"HeT GecnocneacTBeHHbIX, 6e3BpeAHbIX MPeCTynneHnid, - nuwweT T.B. Llepete-
NW, - NPECTYN/EHNE He MOXET He UMETb O6LLECTBEHHO OMACHOr0 MOCNeACTBUS,
MOTOMY YTO 3TO MPOTMBOPEYUT CYLLHOCTW NPECTYMMeHWiA Kak O6LLECTBEHHO
OnacHbIX NOCAraTeNbLCTB Ha NPaBOOXPaHseMble 00bEKTbI, a TaKXKe NoTOMY, YTO
3TO MPOTVBOPEYUT W MOHATUIO NPECTYMHOr0 [elCTBWS: eCnu ecTb MpUYMHA -
[JeiiCTBME, TO O/HKHO BbITh W CEACTBME - NPECTYMHbIN pesynbTar™.

¥ Batnwesa J1.B. O NpuU3HaHUM ML MOTEPNEBLUMM MPY MOKYLUEHNM Ha npecTynnenve // Mpo6nembl cosep-
LLIEHCTBOBAHWA NPeJBapUTENbHOIO CNEACTBMA U MPOKYPOPCKOrO HaA3opa 3a CO6/I0fEHNeM 3aKOHOB OpraHamu
[l03HaHVA U NpefBapuTenbHOro cnegetena. M., 1982. C. 58.

8 ApxuB CoBeTCKOr0 paifoHHoro cyaa r. Tomcka. 1998. YronosHoe aeno Ne 1-199.

9 Liepetenn T.B. MprunHHas cBs3b B yronosHom npase. Téumicy, 1957. C. 19-20.
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MpecTynneHve NPUYNHAET Bpes, OOLLECTBEHHBIM OTHOLLEHUSM, OXpaHse-
MbIM 3aKOHOM. "VIMEHHO noToMy, - oTMe4aeT b.C. Hukngopos, — 4TO NpaBo-
HapyLUeHWs, ¢ KOTOPbIMU BefeT 60pbOY ... YrosoBHOE NpaBo, NPUUUHSIOT... 06-
LLIECTBEHHbIM OTHOLLEHWAIM CYLLECTBEHHbIA Bpef, OHW, B OTAMYME OT ApYrnX
NpaBoHaPYLLEHNI, UMEHYIOTCS MpecTynaeHnamn®. OXpaHas NpasoOOTHOLLIE-
HUsl, 3aKOH OXPaHSET U CyOBHEKTOB 3TUX OTHOLUEHMIA. TOKyLleHMe Ha npecTyn-
NeHVe NOTOMY U OOBABNSAETCHA 3aKOHOAATENEM MPECTYM/IEHUEM, YTO OHO HaHo-
CUT Bpef, OXpaHsieMbIM 3aKOHOM OOLLEECTBEHHBIM OTHOLLEHMAM. Bpep, oxpaHse-
MbIM 3aKOHOM Npasam JIML, HAHOCUTCA HE TOMbKO B TeX CNny4yasaX, Korja B pe-
3ynbTaTe MOKYLUEHUS MPUYMHEH BPeL Kakoro-nmbo BWAa, HO U B TeX Cry4asX,
Korfa MPecTyrnHUKY He yAa1oCb MO He3aBUCALLMM OT HEro MpuyMHaM HaHecTw
npeanonaraemblii  Bpef, HO MOCAraTesbCTBO Ha MpaBa JIMYHOCTUA BCE HKE
NpOn30LLO.

OO6LLEeCTBEHHAs OMAacHOCTb HEOKOHYEHHbIX MPECTYMIEHWA 3aK/H04aeTcs
He TO/IbKO B TOM, YTO OHW CO37al0T pPeasibHYt0 BO3MOXHOCTb HacTyrnneHusa npe-
CTYMHOr o pesy/bTara, HO U B TOM, YTO CaMo MOKYLLEHWE Ha NPeCTYnneHue Ha-
PYLUaET O6LLECTBEHHbIE OTHOLLIEHNWS, OXpaHAeMble 3aKOHOM. OMacHOCTb HacTy-
M1eHNA (U3NYECKOTO U UMYLLECTBEHHOMO Bpesa, BO3HMKLLAA B pe3ysibTate Co-
BEPLLUEHHOrO MOKYLUeHWs, 6yay4n 0CO3HaHa YenoBeKOM, NpeBpalLaeTcs B MO-
pasibHbIA Bped, KOTOPbIA U JO/MKEH (UrypyupoBaTb B Ka4ecTBe OCHOBaHWS A1
Npu3HaHWA NuUa NoTepnesBLLUMM B Yro/loBHOM npouecce. Henb3a nnwatb ero
npoLeccyanbHbIX NPaBOMOUMIA, 0becneymBatoLLyX NPaBo Ha CYAe6OHYHO 3aLLuTy.
B kakoil Mepe OH BOCMO/b3yeTCA 3TUMM NPOLECcCyabHbIMW NpaBamMii - ApYTol
Bonpoc. Ho cnefoBatenb U Cyf, [O/MKHBI rapaHTMPOBaTL MOCTPajaBLLEMY BO3-
MOXHOCTb X MCNOMb30BaHMA W, NPEX/e BCero, NpusHaTth JaHHOe L0 noTep-
MeBLUNM.

HecKonbKo MOMoBMHYATYHO MO3WLMIO MO 3TOMY BOMpocy 3aHuUMaeT B.A.
[y6puBHbIA, KOTOPLIA B CBOEW paboTe NpPMBOAUT CredyroLimii npumep: "Mpe-
CTYMHWK B OTCYTCTBUWE X03ANHA KBapTUPbI MbITA/ICA COBEPLUNTL KPaXKY SIMUHBLIX
BeLLei. Houbto, OTKPbIB CTaBHIO OKHA, OH HaMepeBasICs BbICTaBUTb OKHO 1 Mpo-
HUKHYTb B lOM, HO Oblnl 3aMeyeH 1 3agepkaH. O MOMbITKe COBEPLUEHUS KPaXKU
XO035MH Y3HaN Mo3XKe OT CBOMX cocefieil. Hukakoro Bpefa emy He ObIio npuyu-
HeHo, W, AyMaeTcd, Takoe IMLI0 He cnefyeT npusHasaTth NoTepnesLliMm™™ . o-
Yemy He CneflyetT Mpu3HasaTb NWLO NOTEPMEBLUMM B AaHHOM cnydae? B.A.
[y6puBHbI/ Tak OTBeYaeT Ha 3TOT Bompoc:"...oHATMe MOpasbHOro Bpefa Ha-
MHOTO LUMPE NOHATUS (PU3NYECKOrO UM MMYLLECTBEHHOTO Bpesa Y BO MHOTOM
38BUCUT OT CYOBLEKTMBHBIX KAYecTB MWL, MPOTUB KOTOPOrO Hanpas/eHo npe-
cTynneHve. OauH rpaXaaHuH, Y3HaB, YTO MPOTMB HEro 3ambILLUAANOCh YOWIACT-
BO, He NPUAACT 3TOMY 60/bLLIOTO 3HAYEHWS, HO Ha APYroro 3T0 MOXET Npou3Be-
CTW noTpscatoLLee BneyarneHve. Bonpoc o NpUUMHEHUM TOTO UKW MHOTO Bpeaa
[O/MKEH peLlaTbea Mo KaKAOMY KOHKPETHOMY [Jefy, B 3aBMCMMOCTM OT ero 06-
CTOATENLCTB. Halla MbIC/b CBOAWUTCA K TOMY, YTO JIMLL0 MOXET ObITb NPU3HAHO

% Hukndopos b.C. O6bEKT NPeCTYMNEHNA MO COBETCKOMY yrONIOBHOMY Npasy. M., 1956. C. 8.
2 Ny6puBHbI B.A. O MoTepneBLUemM B COBETCKOM YrofioBHOM npouecce // PassuTue npas rpaxgaH CCCP 1
YCUMIEHNE UX OXPaHbl Ha COBPEMEHHOM 3Tare KOMMYHUCTUYECKOro cTponTebeTa. Capatos, 1962. C. 310.
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MoTepreBLUIMM TOMIbKO B TOM Clyyae, eciv eMy npecTynsieHneM, Kak 3To 1 npe-
[YCMOTPEHO 3aKOHOM, MPUYMHEH MOPATbHbIA, (IM3NYECKMIA AN UMYLLECTBEH-
HbIl Bpeg"?.

Ll0BONbHO CNOXHO COMNTacUTLCS C AaHHOW TOYKOM 3peHus. HesicHbIM oc-
TaeTca BOMPOC O TOM, CeflyeT M Npu3HasaThb B NpusoauMom B.A. y6puBHbIM
npumvepe (MOKYLLEHVE Ha JIMYHYH0 COBCTBEHHOCTb PaXKAaHWHa) UL noTep-
nesLuM. Befb, cornacHo TOYKe 3peHWs YKasaHHOro asTopa, B JaHHOM Ciy4ae
peLLeHrie BOMPOCa 3aBUCUT OT XapaKTepa, YPOBHA NCUXUYECKOro pasBuUTUs Nu-
Lia, Ha MpaBo KOTOPOro MmokyLanucs. B.A. lybpuBHbIi npegnaraeT He NpusHa-
BaTb 3TO /ML NOTepnesBLUUM. HO, MCXOAA U3 ero Xe no3uuumn, ecin CoBepLUeH-
HOe NOKYLLIEHWe OCTaBW/M0 B CO3HAHWMM YeSIOBEKa "MoTpsAcaloLLee BrieyarTneHue",
TO 3TO N0 HAZ0 NPU3HATL MOTEPMEBLLUM.

B0O3HMKaeT 3aKOHOMEpHbIl BOMPOC O TOM, KaK BbISICHUTb, HACKO/bKO Ye-
NOBEK Bbl "NOTPACEH" COBEPLUEHHbIM MOKYyLLeHWeM. B.A. [y6pusHbIii cunTa-
€T, YTO peLLeHMe BOMpPOCca 3aBUCUT OT CYBBEKTUBHBLIX KaYecTB nnLa. 3TO 03Ha-
YaeT, YTO B KXKAOM MOLOOHOM Cryyae CiefoBaTento Uan nuLy, Npou3BoasLLe-
My [03HaHWe, Heo6XoaMMO BYJeT KakMM-TO 06pa3oM BbISICHATL XapakKTep Yeso-
BeKa, CTeMeHb ero BreyaT/IMTeNbHOCTU U T.4. A OTCHOAA BbIBOA - CNefoBaTesib
[O/MKEH UMETb 0BLUMPHBIE NO3HAHUSA B 0671aCTW NCUXONOrK (SyMaeTcs, He HK-
)K€ YPOBHSA BbICLLEr0 06pa3oBaHus). [pyroii BbIX0f, - Ha3HaueHVie N0 Kaxaomy
Cyyato MCUX0N0r0-MNCUXMATPUYECKON IKCMNEPTU3bI C LeSblo YCTaHOBEHUS, Ka-
KOe BO3[ENCTBYE Ha ML 0KAa3a/io MOKYLLEHWE, YTO HepPealbHO 1 MPaKTUYECKN
HEBO3MOXHO.

TOoT (haKT, YTO /MU0 B NPUBELEHHOM MPUMEPE Y3HAIO0 O UMEBLLEM MECTO
MOKYLLIEHWM YXKe NOC/e CNYYMBLLIETOCS, TaKXKe He MMEET PeLLatoLLEero 3HaueHus,
MOCKO/bKY NMoJ06Has CUTyauust O4eHb YacTo BO3HUKAET U B C/y4Yae COBepLLe-
HUS OKOHYEHHOro MpecTynnieHns. K TOMy >ke MpecTynHbIA pe3ynbTaT MOXeET
HacTynaTtb He O4HOBPEMEHHO C COBEpLLEHWEM MPECTYNIeHUs, a NLlb CnycTs
HEKOTOpOE BpeMms.

B.A. [ly6puBHbIiA rOBOPUT, YTO NMLLO, MOC/E TOFO Kak emy OyaeT coo6-
LLieHO O MMeBLLIEM MECTO MOKYLLUEHWUN Ha ero npasa W 3aKOHHbIE MHTepechl, "He
NpuaacT 3ToMy 60MLLUIOTO 3HaueHWs". [eACTBUTENbHO, Takas CUTyauusi BO3-
MOXHa, OJHaKO CyObeKTVBHaA OLeHKa /INLOM NPOUCLUEALLIEro He roBopuUT 06
OTCYTCTBUM Bpeaa, KOTOPbINA, Kak OTMEUEHO BbILLIE, MMEET 06BEKTVBHBIN Xapak-
Tep W ero CyLLeCTBOBaH/E He 3aBUCUT HU OT Ybero MHEHWS, B TOM YuC/e U in-
La, KOTOPOMY OH MpuymHeH. K TOMy e 3aKOH BOBCE He 06s3bIBaeT NOTEpreB-
LLIero MCnonb30BaTh MpefoCTaB/ieHHbIe eMy 3aKOHOM rMpasa. Eciv noTepnes-
LUWIA "He NpyuaacT 60/bLIOrO 3HAYEHMA™ TOMY, YTO MPOM3OLLAO, OH U He ByaeT
MPUHUMATL aKTUBHOIO yyacTus B npouecce. A ecnu Obl10 COBEPLLEHO MOKY-
LLIEHWe Ha NPeCTYr/eHne, OTHECEHHOE 3aKOHOM K KaTeropuu fen 4acTtHoro o6-
BMHEHWS, TO B TaKON CUTyaLuy NOCTpagasLuee L0 NPOCTO He BOCMO/b3yeTcs
CBOVM MPaBOM MPUHECEHUS Xanobbl, 6e3 KOTOPOI MPOM3BOACTBO MO feny He-
BO3MOXHO.

2 [ly6puBHblii B.A. Ykas. cou. C. 311.
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B.IN. BOXbEB CUMTAET, YTO B XM3HU BO3MOXHbI CUTyaLMK, KOrja MoKy-
LLEHWe Ha NPeCTynieHne MMEeT MECTO, HMUKAKOro Bpeda npu 3TOM He NpUYnHS-
eTCsl, HO ML BCe-TaKM LOMKHO ObITb NMPU3HAHO MOTEPMEBLUMM MO Yro/I0BHOMY
feny. " Ecnv gna npu3HaHua B KayecTBe MOTEPrEBLLEr0 He UMEeeT 3HaueHus
BWUJ, NPUYMHEHHOTO Bpefa, TO, eCTECTBEHHO, 3TO He MOXET MUMETb 3HaUYeHUa U
TOrfa, Korga Bpes He HacTynuA, a 6bu1a fMLb OMacHOCTb ero peasibHoro HacTy-
nnexns"?,

OnacHOCTb HaCTyM/IeHWs MPECTYMNHOro pesynbrara Kak pas v npescras-
NseT coboii TOT Bped, KOTOPbIV ABNSETCS OCHOBAHWEM A/ MPUSHAHUS NvLa,
Ha WHTepPeCkbl KOTOPOro Obl10 HampaB/eHO NPECTYMNHOe NOCAraTeNnsLCTBO, NoTep-
NeBLUXM MO Yro/IoBHOMY [Jieny.

O6BEKTVMBHOCTbL CYLLECTBOBaHMA Tako KaTeropuu, Kak "Bped”, nog-
TBEPXKAAETCA U TEM, UTO CaM 0OBMHSEMbIA, COBEPLLAA MPECTYMAEHME, MOXET He
0CO3HaBaTb B 3TOT MOMEHT, YTO OH CBOVMMW AEWCTBMSMMW MPUYMHSET KOMY-TO
Bped. Takasa cuTyauusa MOXET C/OXKMTLCA, Harmpumep, B Cly4yae COBEPLLIEHUA
NpecTynneHns no HebpexxHocTu. Yactb 3 cT. 26 YK P® npusHaeT npectyne-
HWe COBEPLUEHHbLIM MO HEOPEXHOCTU B TOM C/yyae, "ecnu N1Lo He Npeasuaeno
BO3MOXXHOCTY HaCTyN/IeHNsi OBLLECTBEHHO OMacHbIX NOCMEACTBUIA CBOMX AeiCT-
BuWiA (6e3eiicTBIUA), XOTA NpW HEOBXOAMMOI BHUMATENbHOCTY U NpeLyCcMOTpU-
TENbHOCTY LOMKHO ObIN0 1 MOFNO0 NPeABUAETL 3TU NOCNELACTBUA".

Crnyyaetcs, UTO MPecTyrnHoe NocaratensCcTeo, HanpasieHHoe NpoTUB Of-
HOro rpaxkaaHvHa, NPUYNHAET Bpes ApYromy. B Takux cnyyasx HYy>kKHO npusHa-
BaTb MOTEPMNEBLUMMU 060MX FPadKaaH, MOCKOMbKY OAHOMY M3 HWMX Bbln npuun-
HeH Bpe[, a ApYromMy yrpokasia onacHoCTb NPUUYMHEHUsA Takoro Bpeja.

Bbi3blBaeT BO3paxeHWs Touka 3peHust J1.B. WVnbuHOW, KoTopas MWLLET:
"lMpn NOKyLLeHWN Ha NPecTynieHue, He MocAralollee HemnocpefCcTBEHHO Ha
JINYHOCTb W MpaBa rpakaaHWHa, YMbICeN MPecTYNHUKa HanpasieH Ha npuyu-
HEHWEe Bpefa OCHOBHOMY OObBEKTY, HO He JOMOMHUTENbHOMY (FpadKaaHuHy).
[ocKoNbKY IMYHOCTL W MpaBa rpakaaHHa He CTaBATCA B OMACHOCTb NpW Mo-
KyLIeHUM Ha Takoe MpecTynneHue, HeT Heo6XOoAMMOCTM MPeLOCTaBMAaTL emy
npoLieccyanbHble npasa n0TepneBLuero"24. UTto Takoe AOMOMHWUTENbHbIA 06b-
eKT? [onoNHUTENbHLIM 00BEKTOM MOXET OblTb NMPU3HAHO TOMLKO Takoe 06LLe-
CTBEHHOE OTHOLLIEHWe, KOTOPOE MpY COBEPLUEHWWN OBLLECTBEHHO OMaCHbIX Aei-
CTBMIA AAHHOTO BUfa HEM3BEXHO, HEMMHYEMO, BO BCEX Cy4asix NoABepraeTcs
0rMacHOCTN MPUYMHEHNS Bpeaa, U B STOM ero KOpeHHOe OT/INYME OT Tak Hasbl-
BaeMbIX (aKy/IbTaTUBHbIX SABNEHUIAZ. 113 3TOr0 CedyeT, YTo [OMONHUTENbHbIi
OOBEKT MPU MOKYLUEHNN Ha MPECTYM/IEHNe Takke MOABEPraeTcs OnacHOCTM
npuyvHeHnsa Bpeda. Mo3aToMy W B C/lydae MOKYLUEHUA Ha NpecTynneHune, fo-
NOHUTE/bHBIM 0OBEKTOM KOTOPOr0 SBMAKOTCA /IMYHOCTL W NpaBa rpaxkaaH, rno-
CNefiHWe [OMKHbI ObITb NPU3HAHBI NOTEPMNEBLUMMM.

% Boxbe B.MM. K BONpOCY O MOHATUN MOTEPNEBLIETO B COBETCKOM YFO/IOBHOM MPOLIECCE // YueHble 3anmcku
BUIOH. M, 1962. Bbin. 15. C. 169-170.

# nbHa 1.B. Ykas. cou. C. 110.

% 06 OCHOBHOM M J0MO/HNTENLHOM O6bEKTaxX MPECTYM/IEHMs CM., Hanpumep: ®poros E.A. O6beKT 1 MpecTyn-
Hble MOCNeACTBMA MPU MOCAraTeNbCcTBaX Ha COLMaIMCTUHECKYHO cobcTBeHHOCTb // C6. Hayd. Tp. CBepasios,
topu. nHCTUTyTa. Bbin. 8. Ceepaosek, 1968. C. 171.
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MOXHO 6blN0 6bl OrPaHNUNTLCS YKa3aHWEM Ha TO, YTO MOKYLLUEHWE Ha
MPeCTyn/eHre CO34aeT ONacHOCTb NPUUMHEHWS BPeda, Y3HaB O KOTOPOM, Yeno-
BEK MpeTepneBaeT HPaBCTBEHHbIE CTPaAaHWsA, B pe3ynbTaTe Yero poxaaeTcs pe-
a/bHbI MOpaTbHbIA Bped. OfHAKO B XKM3HW BO3MOXHbI CUTYaLun (NpuyeM He
TO/IbKO MPY NOKYLLUEHUW, HO Y1 OKOHYEHHOM MPECTYMEHUM), KOTLa NPECTYNHbIe
[eCTBIS COBEPLUAOTCA MO BOJE MOTEPMEBLLEro, AW, NO KpaiHeid mepe, He
MPOTMBOPEYAT €il.

[JymaeTcs, 4To Npy coBepLUEHUN NOJOGHOr0 PoAa NPecTynneHun rpax-
[laHe, B OTHOLLUEHUM KOTOPbIX OHW COBEPLUIAIOTCA, MOTYT ObITb MPU3HaHbI M0-
TepneBLUMMK MO YrofI0BHOMY fiefly UCK/IHUUTENIbHO Ha OCHOBaHWM CO3faHuA
Yrpo3bl MPUYMHEHUS UM Bpeda. BosbMem, Hanpymep, Takoli cocTaB MpecTynse-
HWS, Kak "HesakoHHOe Npon3BoAcTBO abopTta” (cT. 123 YK P®). OH cocTomuT B
Npov3BoACTBE abopTa NNULOM, He UMEIOLLYM BbICLLIErO MeAMLMHCKOro 06paso-
BaHWA COOTBETCTBYIOLLEro npogund. MoTepnesLuvie No faHHbIM fenam fo6po-
BO/IbHO MAYT Ha NPOW3BOACTBO Ha3BaHHOW OMepauun, HUKTO HacUIbHO MX K
3TOMY He anHy>K,qaeT26. Mo u. 1 cT. 123 YK P® kBanmmumpytotcs AeicTams
0OBMHSAEMOrO, KOTOPble He MOBMEKIM HEeraTWMBHbIX MOCNEeACTBWIA, T.e. Korga
onepaLms NpoLLsia YCrewHo W HecocTosBLUasACA Mamallia Bcem foBo/bHa. Of-
HaKO COCTaB MPECTYM/eHNs B [eCTBUSX Bpaya BCe Xe ecTb. A KeM e Torfa
ABNSAETCH XKEHLUMHA, 1M30aBMBLLAACA OT HeXenatenbHoi bepeMeHHOCTU? [JaBaii-
Te NOCMOTPUM, rAe pacnonoxeHa cT. 123 YK P®. OHa HaxoauTcs B pasfene
VII "TpectynneHns npoTvs AMYHOCTW" B rnase 16 "lpecTynneHus npotvs
YXM3HU 1 340p0BbA". TakM 06pa3oM, MOXHO CAeNaTh BbIBOL, YTO 3Ta KeHLLMHa
ABNsAETCA NoTepneBLUei. 1 06bACHATL NPU3HaHKE ee NOTEPNEBLLEA MPY Bbille-
OMMCaHHbIX 06CTOSTENLCTBAX MOXHO TO/MBKO MOCTAHOBKOW MOf, Yrpo3y npuym-
HEHUs (IM3NYECKOrO Bpesa, KOTopas ABNSETCA OCHOBAHWEM A/ Takoro npusHa-
HUA. (3aMeTVM, YTO 1 Cam 3aKOHOAaTeNb YNoTpebnseT B Y. 3 3TOM CTaTbn Yro-
JIOBHOIO KofeKca TepMuH ''noTepnesLUas”, ycTaHaB/MBasA OTBETCTBEHHOCTL 3a
Te ke felicTBuss, "eCiM OHW MOBMEKM MO HEOCTOPOXHOCTM CMEPTb
noTepnesLUei".)

AHaI0rMYHbIM 06pa3oM MOXHO MpoaHaIM3MpPoBaTh HOpMy CT. 134 YK
P® -"T10M10BOE CHOLLIEHWE M UHbIE JENCTBUS CEKCYa/lbHOTO XapaKTepa C ULOM,
He [JOCTWMLUMM LUECTHaAUATUNETHErO BO3pacTa’’, KOTopas B KadyecTBe 06s3a-
TENbHOTO YCNOBUA AN KB/M(MKaLMW AeiiCTBMIA BUHOBHOTO MO 3TOM CTaTbe
COLEPXUT J06BPOBO/MLHOE COrMacue MOTEPMEeBLUEro Ha COBEPLUEHWE MOMI0BOro
aKTa WM WHbIX CeKCyaNbHbIX AeNACTBUA. VIMEHHO TepMuH ‘'moTepneBLUMiA"
ynoTpebnatoT aBTopbl KOMMEHTAPUA K YTONOBHOMY KOZEKCY MPU Pas3bsCHEHUM
CMbIC/1a JaHHOVA CTaTbi®’,

B cBA3M Cc 3TMM onpefdeneHne MNOTepnesLUEro, AaHHOE B YronoBHO-
npoLeccyanbHOM 3aKOHe, HeoBXOAMMO [OMOHUTL YKasaHWeM He TOMbKO Ha
NPUYUHEHWE MOPASIBHOTO, (PU3NYECKOTO UM UMYLLECTBEHHOIO Bpeda, HO U Ha
MOCTaHOBKY Nula Moj yrposy ero npuyuMHeHud. Takoe onpejenieHne notep-

% B cnyuae HacwnbCTBEHHOrO MPOW3BOACTBA abopTa AeliCTBIA OGBMHSEMOr0 KBAMAMUMPYIOTCA Mo u.l

cT. 111 YK PO.
%7 KommenTapuii k YK P® // Mog pea. A.B. Haymosa. M., 1996. C. 355.
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MEBLLEr0 PacLLUMpUT KPYT AnL, MOTyLWMX ObiTb MPU3HAHHBIMU NOTEPMEBLUMM.
JT0 BeCbMa Ba&XHO A/151 3aWWThI MX Mpas, NMOCKO/bKY OHW CMOTYT OKasaTb Mo-
MOLLLb OpraHam 06BMHEHWA 1 Cyfa B YCTaHOB/IEHUN UCTUHBI MO AeNy.

B yronoBHo-npoLeccyanbHO nnTepaType CropHbIM 0Kasascs 1 BONpoc 0
TOM, BAWSET NW MOBEAEHWe MOCTPaJaBLUEro OT MPECTYNNEeHNA rpakaaHuHa Ha
NpW3HaHMe ero MoTepreswMM?, OCOBEHHO MOAPOGHO 3TOT BOMPOC OCBELLEH
B.A. [y6puBHbIM, KOTOpbIA BO3pXaeT MPOTVB MPU3HAHUS MOTEepreBLLNMM
NAL, CBOMM HEHaJ eXalluyM MoBefeHWEM CroCO6CTBOBABLUMX COBEPLLEHWIO
npectynneHns. BbickasaHa v NPAMO NMPOTUBOMNOMIOXKHAA TOUKA 3PEHUS, aBTopbI
KOTOPOIA CUMTAtOT, YTO MOBEAEHME MOCTPAAABLLErO He BANSET Ha NPU3HaHME ero
noTepresLwnm®,

MpencTaBnseTcs, YTO MPaBO MYHOCTU Ha CyfeOHYH0 3aliuTy, npesy-
CMOTPEHHOE MaTepuasibHbIM 3aKOHOM, BO BCEX CyYasixX JOMKHO ObITb obecre-
YeHO BO3MOXHOCTbIO OCYLLECTBAATL 3Ty 3aLMTY NpoLeccyaibHbIMU CpesCcTBa-
MUW. WVHaue roBops, ecnv NpUUMHEHWE NULY MOPASIbHOTO, (U3NYECKOTO WM
MMYLLIECTBEHHOIO BPeJa B/IEYET YrONOBHYH OTBETCTBEHHOCTb MPUYUHUTENS, TO
4esioBeK, MOHECLUMIA 3TOT Bpef, WAV MOCTaBMEHHbIA Nog Yrpo3y ero npuunHe-
HUWA, JO/HKEH ObITb NPU3HAH NOTepneBLUKM. ELLle pa3 3amMeTuM, 4To Bpes - 06b-
eKTVIBHaA KaTeropus v Ans ero CyLlecTBOBaHUsA He UMeeT abCoMOTHO HUKAKOro
3HAYeHUs NpefLLIecTBYIOLLEe 3TOMY MOMEHTY MOBefeHWe NnLa, KOTOPOMY Bpes
npuymHeH. Ctatba 42 YTIK npsamo roBopuT, YTO ec/in Bpes, NpUYMHEH, 3HaUuT,
N0, KOTOPOMY OH NPUYUHEH, 630 BCAKUX OrOBOPOK JOMKHO ObITh NMPU3HAHO
noTepneBLUMM.

CoBepLueHWe NPeCTynneHns nog, BANSHWEM CUMbHOMO AYLLIEBHOrO BOSIHe-
HUSl, BbI3BAHHOTO HEMpPaBOMEPHbLIMU AEACTBMAMM NOTEPMEBLLEr0 WU C MNPEBbI-
LUEHVEM MPeaesioB He0bX0oAMMOI 060POHbI NP 3aLLMTe OT 06LLECTBEHHO onac-
HOro MocAraTensCTBa CO CTOPOHbLI MOTEPMEBLLEro, He UCK/KYAET, a InLLb CMAr-
YaeT YrofioBHYK OTBETCTBEHHOCTb /UL, COBEPLUMBLLErO NpecTyrnseHve (n.n.

x","3"y. 1cT. 61, cT.cT. 107, 108, N3, 114 YK P®).

JocTaTtouHo LUMPOKO pacnpocTpaHeHbl Cryyaun, Korfa HenpaBoMepHoe
rMoBefieHne MoTepreBLUero MpeaLlecTBOBaIO COBEPLUEHNIO B OTHOLLIEHUW Hero
NPeCTyn/ieHusi, YTO NOATBEPXKAAETCS CyAebHOl NPakTUKOA. B cyne6HOM apxu-
Be ObI/10 M3yyeHo 25 yronoBHbIX Aen 06 youiicteax (cT. 105 YK P®), 15 yro-
NOBHbIX fieN 06 YMbILLMIEHHOM NPUYMHEHUM TAXKOrO Bpeda 340posbio (cT. 111
YK P®) n 15 gen 06 ymMbilLAEHHOM NPUYUHEHWI CPeAHEl TSHXKeCTW Bpefa 340-
poBbio (CT. 112 YK P®), pacCMOTpeHHbIX cyaamm TOMCKOI 061acTu (T.e. Bcero
55 pnen). PesynbTathbl NpuBeSeHbI B Tabn. 1.

% Cwm.: Lbinkun A1 K BOMPOCY O 3alLuTe Npas JIMYHOCTM B YTOJIOBHOM CyfonpousBoacTee // PassuTve npas
rpaxaaH CCCP 1 ycuneHne Ux oxpaHbl Ha COBPEMEHHOM 3Tane KOMMYHUCTUYECKOro CTpoUTe/bCTBa. Caparos,
1962. C. 280; [ly6pmeHbIii B.A. Yka3. cou. C. 22-39.

% Cm.: bopoanH CB. PaccMOTpeHme CyaioM YronoBHbIX Aen o6 y6uiicTeax. M., 1964. C.143; 3akaTo A.A.
Yka3. aBtoped. C.8; WnbuHa /1.B. Ykas. cou. C. 116; Kokopes J1.[. Yka3. cou. C; MoTosunoskep H.0.
Ykas. ctatbsl. C. 124; PaxyHos P.[l. ¥Yka3. cou. C. 245; Ctporosuy M.C. Kypc COBETCKOr0 YrofnoBHOro npoLiec-
ca. T.1. M,, 1968. C. 258; LUasrynuase T., Tanaksaaze /1. Ko fBnseTcs noTepneBwUM OT MpecTynnenns //
Cou, 3aKOHHOCTb. 1966. Ne 11. C. 63.
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Tabnuuya 1

PacnpocTpaHeHHOCTb MPOTUBONPAaBHOIO NoBeAeHNS NOTepneBLUNX

Bua O6Luee KonunyecTso fen, No KoTopbIiM
npectynneHna KOMNYeCTBO MMeno MeCcTo NpoTrBornpaBHoe
nen noBeAgHMe NOTEPNEBLLENO
Y6uiicTBo 25 (100%) 11 (44%)
YMbILLMEHHOE NPK-
YUHEHWE TSHKKOIo 15 (100%) 8 (53,33%)
Bpesa 34,0pOBbIO
YMbILLIEHHOE NpK-
UMHeHVe Bpefa 340- 15 (100%) 7 (46,66%)
POBbIO CpefHe T4 -
Xectu
WToro 55 (100%) 25 (45,45%)

Takum 06pa3om, B 45, 45 % cny4yaeB HabMOAAETCA NPOTMBOMNPaBHOE Mo-
BeJeHVie MOoTepreBLUero, NPeALIECTBYIOLLEE COBEPLUEHMIO B OTHOLUEHWW HEro
npectynfieHns. A Befb 3TO MOYTWU MOMOBMHA OT BCEX PACCMOTPEHHBIX fef.
HenpusHaHwe aTux vy, (B TOM uncie 1 6/IM3KUX POLCTBEHHWUKOB MOrn6LLEro)
MoTepneBLUMMU, NULLIEHNE NX COOTBETCTBYIOLLMX NPOLIECCYaNibHbIX Mpas nome-
Wano 6bl UM OMpPOBepratb BOMOXHbIE KNEBETHUYECKUE, IOXKHbIE 3aSB/IEHNSA
06BUHAEMOTO, MPENATCTBOBA/IO Gbl BO3MOXXHOCTY J06MBATLCS BbICHEHUS Aeii-
CTBMTE/IbHOW PO/ MOTEPMEBLLEr0 B MPOWCLUEALLIEM, MeLLano Obl NpeabsBe-
HUIO FPaXXaHCKOro MCKa, a 3HAYUT, N BOMELLIEHNIO NPUUYMHEHHOTO Bpea.

CTOWUT OTMETWUTb, YTO FOBOPUTL O HEMPaBOMEPHOM MOBEAEHUW MNOTep-
MEBLLEr0 MOXHO /ILLbL NOC/e TOro, Kak B Cyfe 6yayT NOMHOCTLHO YCTaHOB/EHbI
BCe 006CTOATENLCTBA [eN1a, B TOM YKC/e U NOBEAEHWE NOTepPreBLLEro.

Ecnn 06patmThCa K MaTepuasbHOMy YrofloBHOMY MpaBy, TO HECMOXHO
3aMeTUTb, YTO CaM 3aKOHOJaTeNlb Ha3bIBaeT ML, CrocoBCTBOBABLLEE CBOUMM
[eCTBMAMY COBEPLLEHMIO NPOTWB HEr0 NPECTYMeHWs, NnoTepnesLUnM. Hanpu-
mep, cT.CT. 107, 113 YK P®. OTctofja MOXKHO CAenaTh BbIBOZ, UTO COBEPLLEHME
TaKuX JEACTBUIA He NPensTCTBYET MPU3HAHMIO L@ NOTEPNEBLUMM B MpoLieccy-
a/lbHOM CMbICTIe.

B cnyvae, Korga rpakgaHuHy MpuUvHeH Bpes NWULOM, HaxoAsLmMcs B
COCTOSIHAM Heo6X0AMMOl 0BOPOHbLI UM KpaiiHeil HeoBXOAMMOCTU, ero AeiicT-
BUS BOOOLLE He ABAKOTCA NPeCTynHbIMK (CT.CT. 37, 39 YK P®). B Takux cny-
yasx 3aKoHogaTeNb He GepeT nog 3almTy Takoro noctpagasiuero. OfHaKo rno-
TEPNeBLUVM B MPOLIECCYa/IbHOM CMbIC/E SIMLO B TakKoi CUTyalun MOXET ObiTb
MPU3HaHO, U [eNaeTcs 3T0 C LEeNbio MpefocTaBuTb eMy BO3MOXHOCTb MyTeM
peasM3aumM NpPefocTaB/ieHHbIX 3aKOHOM MPOLIECCYasbHbIX MNpaB [0KasbiBaTh
OTCYTCTBME COCTOSHUS HEOOXOAMMOI 06OPOHBLI MW KpaiiHei He06X0AMMOCTH.
(Ecnw cyp Bce-Taku MPU3HAET, YTO HeobXxoAuMasi 060poHa UK KpaiiHss Heoob-
XOAMMOCTb MIMefIn MecTo, TO TeM CambIM LY, NPU3HAHHOMY MOTEPMEBLLUVM B
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YrooBHOM npoLecce, 6yAeT MpOCTO OTKa3aHO B MPU3HaHWWM MOTEPNEBLUUM B
MaTepuasibHOM CMbIcre.) B apyrux cnyyasx HeHag/iexallee noeefeHue noTep-
MEBLLEr0 MOXET ABMATLCA CMArYatoLyMM OTBETCTBEHHOCTb OBCTOATENILCTBOM U
YUUTLIBATLCA CYLOM NPY OMpefeneHn BUHOBHOMY BMAa M Mepbl HakasaHus
(cT. 61 YK PO®).

[Npwn oTCTpaHeHWN OT yYacTus B Yro/IOBHOM MpoLiecce nocTpafasLuero ot
MPEeCTYN/IEHNs rpaxaHWHa CO34anock Obl MPOTUBOPEUME MeXZy HopMamm
Yro/I0BHOTO NpaBa, KOTopble 3alMLLAOT MHTEPECHI TAaKOro rpaXkaaHnHa, 1 Hop-
MaMW Yro/noBHO-MPOLIECCYa/ILHOI0 Mpasa, B C/lyyae MNLLEHNS ero BO3MOXHOCTH
3aLLMLLIATL CBOM MHTEpeChI™.

B.A. [ly6puBHbIii, BbICKa3bIBasCb 3a OTKa3 B MPU3HAHUM FpaXkaaHuHa no-
TEpMeBLUMM B C/ly4ae, eCivi OH CBOMMM HENPaBOMEPHbLIMU AeACTBUAMM CNOCO6-
CTBOBA/1 COBEPLUEHWIO MPOTWB HEFO MPECTYM/IEHNS, CUMTAET 3TO NPOUIAKTU-
4ecKoli Mepoii. POCCWIACKMIA YroNoBHO-MPOLIECCYa/lbHbI 3aKOH, OfHAKO, TaKol
Mepbl B 3TOM BOMpoOCe He npesycMatpusaet. CneayeT NOMHOCTBLIO COMacUTLHCS
¢ C.A. AJekcaH[poBbIM, YTO "MpuU3blB He [JONyckKaTb B MPOLECC, AWLLATH
CPeaCTB 3almMThbl UL, LEACTBYIOWWMX B pa3pe3 C HOpMamu HpPaBCTBEHHOCTH, -
MPAIMOE OPWEHTMPOBaHKE Ha CBEPTbIBaHME NMPOLLECCYa/bHbIX FapaHTUn UHTepe-
OB MMyHoCTM™, UTo Xe KkacaeTcs pearMpoBaHus Ha Nofo6HOe nosefeHNe no-
TepneBLUEro, T0O OHO MOXET BbITb OCYLLECTBNIEHO NMYTEM BbIHECEHNS, HaNpPUMEp,
YacTHOro onpegeneHuns (4. 4 ct. 29 YTIK).

PaccmaTpuBas pasnunyHble acnekTbl NpU3HaHWA NoTeprneBLUMM B YronoBs-
HOM MpOLieCcce, X0Te/0Ch Bbl CKasaTb HECKO/BKO CI0B 06 yyacTuu B fenie 61m3-
KX POACTBEHHUKOB NWLA, MOrM6LLIEro B pe3ynbTaTe COBEPLUEHHOrO MpecTyn-
NeHus. B cooTBeTCTBUM C Y. 8 CT. 42 YTIK K HAM NepexoAdT npasa noTepnes-
Luero.

[nntensHoe Bpems B nMTepaType 06CYXKAaNCa BONPOC O TOM, B KA4YeCTBe
KOr0 OHY BbICTYNalOT B Yro/0BHOM npotiecce. 1o MHeHUIO OAHNX aBTOPOB, OHK
YUaCTBYIOT B YrO/I0BHOM MpOLIECCE B KauyecTse MOTepreBlUMX >, Mo MHEeHUIo
[PYTUX - B KauecTBe NpejcTaBuTenei NoTepnesLlero’ , N0 MHEHWIO TPETbUX -
B KauecTBe NOTEepPreBLUNX 1 NPeACTaBUTENEN OHOBPEMEHHO® , MO MHEHMIO YeT-
BEPTbIX - BOOGLLE HE  [O/MKHbI Y4aCTBOBATb B YrO/IOBHOM CYJO0MNPOU3BOACTBE
HU B KaUeCTBe MOTepreBLLIMX, HU B KauecTBe X npeacTasuTeneit *°.

Cwm.: Bokbes B.M. K BOMPOCY O MOHSATWW MOTEPMEBLLIErO B COBETCKOM YT0/IOBHOM MpoLecce // YueHble 3anuc-
kv BUIOH. Bbin. 15. M., 1962. C. 162.

*Anekcanapos C.A. lMpaBoBble rapaHTUM VHTEPECOB FPaKAAHCKOTO WMCTUA M OTBETYMKA B YTONOBHOM
npouecce: ABToped. Auc. ...kaHA.lopua.Hayk. CBepgiosck, 1968. C. 14.

*2Cw.: [y6puBHbIli B.A. Ykas. cod. C.15; 3akatos A.A. Ykas. asToped. C. 8-9; VnbmHa /1.B. Ykas. cou. C. 105;
KanawHvkosa H.A1. PaclumpeHue npas noTepreBLUEro B Yrof0BHOM CY/0MpoM3BOACTBe // Bonpock! Cyaonpomns-
BOZCTBA W CyJ0yCTPOIiCTBa B HOBOM 3akoHodaTenbctBe CCCP. M., 1959. C. 245; CtenaHoB B., LLInmaHoBCKuiA
B. MpoueccyanbHoe NonoxeHne 61M3KNX POACTBEHHMKOB NLa, norubLuero ot npectynneHus // Coll. 3aKOH-
HocTb. 1970. Ne 1. C. 56.
®Cm.: Caguukuii B.M., MoTepyxa WM. Ykas. cou. C. 14.

3 Cm.: Ctporosuy M.C. Yka3. cou. C. 258.

06 sTom nucan, npagpa elwe 40 NpuHATUA YK PCOCP, B.IM. Boxbes: cm.: Boxbes B.M. MpoueccyansHoe
nonoxeHune notepnesLuero // Cosetckas toctuums. 1959. C.33. Mo3aHee, BbICTyNas B kauecTBe Hay4yHOro pe-
fakTopa HayuyHo-npakTuieckoro kommeHTapus K YK PCOCP, Bo3paxeHWst NPOTUB yuacTus 6/IM3K1X poacT-
BEHHWKOB MOrNGLLEro MOTepreBLUEro B YrOMOBHOM MPOLIECCE UM YXe He BbiCKasbiBatoTcs (CM.: HayuHo-
npaKTu4ecknii KommeHTapuii K YNK PCOCP. M., 1996. C. 83.
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Tak, M.C. CTporosuy BbICTynasn 3a T0, YTOObI B pacCMaTpuUBaeMOM Chy-
yae Npu3HaBaTb POLACTBEHHMKOB NMOrMOLIEro OAHOBPEMEHHO W NpeAcTaBUTENS -
MU 1 NOTEPNEBLUMMM: OHM "ABNSAKOTCA €ro NPeACcTaBUTENSMM B TOM CMbIC/Ie, YTO
OHU 3alMLLA0T A06pOe MMS MOTEPMEBLUIEr0, OXPaHSAIOT ero NamsaTb" 1 Hapsay ¢
3TUM "6An3KMe POLCTBEHHWKM MOTEPNEBLLErO M CamMn ABASKOTCS NOTeprneBLU-
MU B NPSMOM W HEMOCPEACTBEHHOM CMbICNE CMOBa: MPECTYMAEHNEM UM MPUYM-
HEH TSHXKKUIA MOpPa/ibHbIA BPe, T.K. OHW AMLIMAWCL BAN3KOro, JOPOroro UM Ye-
noseka"®.

Takoii nogxogd, Kak NpeAcTaBNseTcs, Bbi3blBas Obl CIOXHOCTU, MOCKO/b-
Ky MpeAcTaBUTENbCTBO MPeArnofnaraeT Hauume onpefesieHHbIX NMpaBoOOTHOLLE-
HUiA (B BONbLUEH Mepe rpaXaaHCKO-MPaBoBbIX MO CBOEH NPUPOAE) Mexay npes-
CTaBNsEMbIM 1 NPeACTaBUTENEM, Ha/MuMe KOTOPbLIX B YrOMOBHOM CyONpom3-
BOACTBE, B C/lyyae rmbenn noTepnesLUEro, BeCbMa COMHUTE/LHO.

[JymaeTcs, uTo 6/13KMe POLACTBEHHUKN MWL, MOTMOLUMX OT MpecTynje-
HWIA, [O/MKHBI Y4acTBOBATb B YTOMOBHOM NpOLecce, Kak 3T0 W MPedyCMOTPEHO,
MMEHHO B Ka4eCTBe MOTEPrEeBLUMX, MPUYEM He B CBA3MN C MPUYMHEHMEM WM
MMYLLECTBEHHOrO Bpea (yTpaTa AOXOfA NMLIAMM, COCTOSBLUMMM Ha VDKAMBEHIN
MormbLLero, pacxofbl Ha MOXOPOHbI)™', @ B CBA3N C MPUUMHEHWEM Bpeda Mo-
pasIbHOr0 MO MPUYUHE YTPaTbl BAM3KOr0 YesloBeka.

3Ta nosvums Ao NpuHATMA Hoeoro YTIK Haxogwna noaTBepXXaeHve U Ha
NpaKTyKe. PesynbTaTbl U3yueHWs 25 yronoBHbIX Aen 06 ybuiicTBax npefacTas-
NeHbl B TabN. 2.

Tabnuuya 2

MpovueccyanbHbIA CTaTyc 6/IM3KMX POACTBEHHMUKOB NNLA, MOrUGLLIErO
B pe3y/nibTaTe NpecTynsieHus

Craryc 6rmsKVX POACTBEHHUKOB KonnyecTso fen %
Npn3HaHO noTepnesLwMMU 22 88
Mpu3HaHO NpescTaBUTENAMMU
normbLUIero NoTepnesLUero 1 4
Boob6LLe He 6bln NpUBEYeHb! K
y4acTUIO B MPOW3BOACTBE M0 feny 2 8
NToro 25 100

Kak BWAHO M3 TabnuLbl, BCEro MINLb N0 OAHOMY M3 25 YrOMOBHbIX Aen
GNM3KNIA POACTBEHHMK NOTEPNEBLLEr0, MOTMBLLEr0 B Pe3ynbTaTe NPecTyr/eHus,
Gbl1 NPW3HaH NpeACcTaBuUTENEM MOTepreBLUero. To, YTO MO ABYM YroMOBHbIM
Jenam 6/13Kve POACTBEHHUKI BOOGLLE He GblIM NPUB/EYEHBI K YUACTUMIO B fe-

%Cm.: CTporosuy M.C. Yka3. cou. C. 258.

7 TaKoil Bpesl, KaK y)e 0TMeuasoch BbilLe, IMeeT K yrONOBHOMY MPOLIECCY M TOMY UMYLLECTBEHHOMY Bpefy,
KOTOpbIV B COOTBETCTBMM €O CT. 42 YTIK PCOCP ABnseTcs 0CHOBaHWeM [ MPU3HAHUSA LA MOTePreBLLNM,
BECbMa OT/ja/IeHHOe OTHOLUEHME, NMOCKO/bKY B CYLLHOCTU MpeAcTaBniseT cO60i B 6O/bLUEIA CTEMeHN KaTeropuio
rpaXKaHCKo-MpasoBy!o.
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Nle, CBA3aHO C TeM, YTO YOMTbIMM OKa3anucb nLa, He UMEKoLLME NOCTOSAHHOIO
MeCTa XXWUTEMbCTBA, YTO, BO-MEPBbIX, OCMOXKHAN0 MOUCK BAN3KMX POACTBEHHU-
KOB, a BO-BTOPbIX, flaXKe ec/in Obl KOro-To M3 HUX 1 YAanoch pasbiCKaTb, CKopee
BCEro, HY K CNefloBaTesto, HU B CyebHOe pa3bupareibCTBO OHW 6bl HE ABUNUCS.
Kpyr 6113Kux pofAcTBEHHWKOB, KOTOpbIE B COOTBETCTBUM C Y. 8 CT. 42
YK MOryT y4acTBOBaTb B YrOfI0BHOM CY/OMNPOV3BOACTBE BMECTO MOrMOLLErO,
YeTKO oyepyeH B n. 4 cT. 5 YTIK. K HUM OTHOCATCA poauTenu, LeTn, YCbIHOBU-
TenW, YCbIHOBNEHHbIE, POAHblE BpaThs U CECTPbl, AeAyLlKa, 06abyLliKa, BHYKM,
Cynpyr, cynpyra. 3T0T NepeyeHb AB/ISETCA UCYEPTbIBAOLLMM, 1 MO3TOMY HUKa-
KVie MHble NLia No paccMaTpyBaeMoli KaTeropum Aes NoTepreBLwMMM Npr3HaHsbl
6bITb HEe MOrYT. [la U U3 3TUX NINL, HEKOTOPbIe Y4acTBYOT MO Aenam UCKIHUU-
TenbHO peako. Hanpumep, No 22 yrofioBHbIM AenaM 06 yOuincTBax, No KOTOpbIM
6/1M3K1e POACTBEHHWMKM MOrMOLLIEro MOTepneBLIEro OblM NPU3HaHbI MOTep-
MeBLUMMY, Yalle BCEro TaKOBbIMW MPU3HABA/IMCL POAUTENM U Cynpyr(a) noruoe-
wwero(eit). O6LLAs ke KapTUHA BbIrSANT credytoLm obpasom (Tabn. 3):

Ta6nuya 3

YyacTune B KayecTse MNoTepreBLUMX B Yro/IOBHOM npoLiecce 6113KNX
POACTBEHHUKOB J/11La, norunéLuero B pe3ynbTare NpPecTtynieHns

Bv3KVe POACTBEHHMKA Konm4ecTso aen %
Poauntenn 7 31,82
Jetn 6 27,27
YCbIHOBUTENN U YCbIHOB/IEHHbIE 0 0
bpaTba 1 cecTpbl 1 4,54
Jenywika, 6abyLlka, BHyKu 0 0
Cynpyr 8 36,36
WToro 22 100

3akoHofaTeNb OrpaHUuMn Kpyr G/M3KMX POACTBEHHWKOB, MPOBEAs rpa-
HWLY MO ONpefeneHHoN CTeneHU poacTBa (MPUPaBHSIB K POACTBEHHBIM OTHO-
LUEHWS MEX[Y YCbIHOBMEHHBIMA U YCbIHOBUTENAMM, @ TaKXKe MEXAy Cynpyra-
Mu). TemM cambIM OH MOKasasl, KakoBa MakCUMasibHasi CTemneHb POACTBA MeXay
MOrMGLLIMM 1 ero 6/IM3KUM POACTBEHHMKOM, MPU KOTOPOIA mocnieqHeMy npuim-
HSIETCA MOPa/TbHbIA Bpef, AOCTATOYHbIV [fS MPU3HAHWS €ro MoTepreBLUMM B
YrofoBHOM npolecce. CMepTb Kakoro-nnbo AanbHEro POfCTBEHHMKA MOMKET,
KOHEYHO, MPUUMHUTL YeNIOBEKY MOPabHbIA BPef, HO TSXKECTb ero 3aKoHofaTe-
NemM npu3HaHa HefoCTaTOuYHOIA.

OfiHaKo, OMpeaenss Kpyr nL, K KOTOPbIM B C/ly4Yae CMepTM rpaXaaHWHa
MepexofsT Npasa MOTepPreBLUEro, 3aKOHOAATE b AECTBYET C/MLLIKOM KECTKO,
He YYWTbIBasi MHOroo6pasns XU3HEHHbIX cuTyauwid. CBA3aHO 3TO C TeM, 4TO
TEPMMHbI, WCMOMb3YIOLIMECS MPW  MEPEUNCTIEHMN  BN3KUX  POACTBEHHMKOB,
VMEIOT OpUaMYECKUIA XapakTep. Tak, Hanpumep, CynpyramMmn MoryT HasblBaTbCs
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N NMUA, HaxoasLLMeCs B 3aperncTpupoBaHHOM Gpake. TO Xe camoe KacaeT-
CS YCbIHOBUTENEN U YCbIHOB/EHHbIX. OAHAKO MY)XYMHA W XKEHLLMHA MOTYT fe-
CATKW NIET XXUTb OfHOM CeMbeiA, NMETb 0BLLMX AeTeld, NpW 3TOM He perncTpupys
omLmanbHO 6pak. 3HauWT B Cllyyae CMEPTU OAHOO W3 HUX APYTOW, eCnu cre-
[oBaTb GyKBe 3aKOHa, HE MOXET ObITb MPU3HaH NOTEPMEBLUUM MO YTroNOBHOMY
feny. B cBA3M ¢ 3TUM NpeacTaBisieTcss Heo6XoAMMbIM BHECTU B cT. 42 YTIK
COOTBETCTBYIOLLIE USMEHEHNS, U3NOXKWMB Y. 8 B TaKOW pefakuuu:, no genam o
MPECTYNIEHNsX, MOCMELCTBMEM KOTOPbIX fIBUIACh CMepTb MOTEpneBLLero, npa-
Ba, NPefyCMOTPEHHbIe HACTOsLLEl CTaTbeld, MMEOT ero 613Kkve POACTBEHHUKM,
a B UCK/OUUTENbHBIX CTYYasiX POACTBEHHUKM 1 6IM3KMe NnLa.

Bo3HWKaeT BONpPOC — CKO/bKO /L, U3 uncnia 613KUX POLCTBEHHUKOB NO-
rméLuero MoryT 6biTb AONYLEHbl K Y4acTUIO B npouecce? 3akoH AaeT OfHO-
3HauHbIiA OTBET: MOTEPNEBLUMM CrieayeT Mpu3HaBaTb TOMbKO OAHOr0 6AM3KOro
poacTBeHHMKa (M. 8 cT. 42 YTIK). OfHaKo 4acTo ObIBaeT TaK, YTO MpecTynse-
HUEeM, B pe3y/ibTaTe KOTOPOro MOTepreBLUMiA Morué, Bpefs NPUUMHAETCSA He 0f-
HOMY ero 6/IM3KOMYy POACTBEHHUKY, @ HECKO/IbKUM. HenpusHaHue aTux v, rno-
TeprneBWwyMA INLLINT MX BO3MOXHOCTU 3allMLLIaThL CBOM Mpasa. MoxeTt cno-
XWUTbCA U Apyras cuTyaums, Korja ogHO MPecTynieHune NpuYnHSAeT Bpes pas-
JINYHBIX BMAOB HECKOMbKWUM MoTeprieBwmMM. Hanpumep, no geny o6 y6uiictse
HO. noTepneBLUMMK GblM MPU3HaHbI €ro XKeHa W 20-NeTHWIA CbiH. CnepoBate/b
MPUHSN AaHHOE PELLEHNE B CBA3W C TeM, YTO YOMIACTBO ObI0 COBEPLLEHO M3 KO-
PLICTHbIX MOBYXAEHWIA - MPECTYMHUK Bbiciieann HO., Korga TOT BbIXOAUA U3
6aHKa, CHSAB KPYMHYKO CyMMY fAeHer (Cynpyru cobupanvcb KynuTb aBTOMO-
6unb), 1, 3aligsa BMecTe C HUM B MOAbE3, YOMn ero. B moctaHOBNEHUM O Npu-
3HaHWUM NOTEPMEBLUMM CbiHA YOUTOrO CefoBaTe b B KAUECTBE OCHOBaHUS TaKo-
ro Npu3HaHNs yKasan MOpa/ibHbIl Bped. B NOCTaHOBMEHWM YKe 0 MPU3HaHUM No-
TepneBLLEel XeHbl YOUTOro YKasaHo [iBa BUAa Bpeaa — MOPaIbHbIA U MMYLLECT-
BEHHBbIA, MOCKOMbKY I'IpeCTXI'IHVIK MOXUTUA AEHbIW, SBNSIOLLMECS COBMECTHO
COBCTBEHHOCTLIO CynpyroB™. KpoMe 3TOro BO3MOMHbI 1 Cllydau, KOraa UHTe-
pecbl 6/M3KUX POACTBEHHUKOB MOTMOLLEr0 UMEIOT PACXOXAEHUA UK BOOOLLE
ABNSAKOTCS MPOTMBOPEUMBLIMU. B Mofo6HON cruTyaumm Takke Heo6X0aMMo npu-
3HaBaTb HECKOMIbKUX 6/M3KMX POACTBEHHMKOB MOTEPMEBLUMMU, YTOObI KaXXabIiA
13 HUX UMEST BO3MOXKHOCTb 3aLLMLLATL CBOW HapyLLIEHHbIEe MPECTYNIeHeM npa-
Ba W UHTEpECHI.

Cepbe3sHble KOHTPapryMeHTbl CKa3aHHOMY B CBOe BpeMs BblABUHYN B.M.
CaBuUKMIA. BbICKa3biBasiCb MPOTUB MPU3HAHWUA BAN3KUX POACTBEHHUKOB MO-
rnbLuero noTepneBLUMMU, OH YKasblBa Ha TO, YTO Bpef, NPUUMHEHHbIA 613-
KWM POACTBEHHMKAM, - MOBOYHBINA pe3ynbTaT NPecTynHOro nocaratenbCTea, a
noTepneBLUEMY Bpes, JO/MKEH ObITb MPUUMHEH HEMOCPELCTBEHHO NPECTYN/IeHN-
eM. B.M. CaBuUKWIA He OTpuLAN TOrO, YTO CMEPTb YeNnoBeKa MPUUMHSET ero
6M3KMM POACTBEHHMKAM TSHKE/bIA MOPa/bHLIA W MMYLLECTBEHHLIV Bped, HO
MpW 3TOM HacTamBas, YTO BO BCEX C/lyYasX TaKOA Bpef MPUUMHEH He NpecTyn-
JIleHNEeM, a CMepTbIO IpadkAaHMHa, YKasblBas, YTo Mo CMbICNY YrOMOBHOIO 3aKo-

3 Apxus Tomckoro o6nacTHoro cyfa. 1998. YronosHoe feno Ne 1-37.
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Ha, YCTaHaB/MBAIOLLEr0 OTBETCTBEHHOCTb 3a YOMIACTBO, MOTEPMEBLUMM SBNSETCS
youThIN®. OfHaKo, eciv Mbl NpoaHanManpyem cT. 105 YK P®, To yBugum, Uto
BO3MOXHO NPUYUHEHVE MOPa/IbHOTO Bpesa 6/IM3KUM POLCTBEHHUKAM noruoLue-
ro MpecTynsieHMeM HenocpeacTBeHHo. Tak, N."g" Y. 2 AaHHoOl cTaTbu npegy-
CMaTpuBaeT OTBETCTBEHHOCTb 3a YOMWIACTBO, COBEPLUEHHOE C OCOBOM XKEeCTOKO-
cTbo. Oco6as YKeCTOKOCTb MOXET, KaK WM3BECTHO, BbIpaXaTbCs B YOUIACTBe Ye-
NoBeKa Ha rnasax ero 6/mskux mMbo B BOCMPENATCTBOBAHWW MOMOLLM MOC/e
HaHeCeHUs paHeHUs YenoBeKY, KOTOpbI MorvbaeT, UCTekas KpoBblO. Takoe
BOCMPENATCTBOBAHNE MOXET UMETb MECTO U MO OTHOLLEHUIO K 6/IM3KMM PoAaCT-
BeHHMKaM. MyHKT "B" 4. 2 cT. 105 YK P® npegycmatpyBaeT B KayecTse KBsa-
ANULMPYIOLLIEro NpU3HaKa youiAcTBa ero CBA3b C MOXMLLEHVEM YeoBeKa 6o
3aXBaTOM 3a/IOKHMKa. He BbI3bIBAET COMHEHUS, YTO W 3TU AENCTBMAS MOFYT
MPOUCXOAUTL Ha rnasax 6/M3KUX POLCTBEHHWUKOB 3aXBAYEHHOrO B 3a/IOKHUKM
WM MOXMLeHHOro yenoseka. C POACTBEHHUKOB, B YaCTHOCTW, NPECTYMHUK
MOXeET TpeboBaTb BblKyn. TakuM 06pasoM, YOWIACTBO MOXET MPUYUHSATL MO-
pasbHbII Bpef, He TOMbKO Koraa 6/n3Kme poACTBEHHMKM MOrMBLLIEro HaXxoasaTcs
BAAM OT MecTa YOMIACTBA, HO U KOrda MPecTynieHVe COBEPLUAETCA MPAMO Y
HUX Ha rnasax. Kak >xe He Npu3HaTb MX NOTEPREBLUMMY B TaKO CUTYaLuK, Bedb
M, HECOMHEHHO, MPUYNHSETCS MOPa/bHbIA Bpea?

Mo cmbicny u. 1 cT. 42 YTIK rpaxgaHvH, KOTOpOMY MPecTynieHnem npu-
YMHEH MOPasbHbINA, (M3NYECKWIA UM UMYLLECTBEHHbIV Bpes, CTaHOBUTCS Cy6b-
eKTOM Yr0/I0BHO-NPOLECCYa/ibHbIX OTHOLLEHWIA C MOMEHTa BbIHECEHUS MOCTa-
HOB/IEHNA O MPWU3HAHUW ero noTepnesBLLUMM. [1OCTaHOBEHWE O MPU3HaHWUKW Mo-
TepnesLUMM LOMKHbI OblTb 3aKOHHBLIM, 060CHOBaHHBIM U MOTUBUPOBAHHBLIM (Y.
3cT. 7 YNK).

YKa3aHMe 3aKOHa Ha TO, UTO pelleHVWe O MpU3HaHWK NOTepPneBLLNM
ohopmAAeTCs NOCTaHOB/IEHNEM [JO3HABATENA, CNefoBaTenNs, NPOKypopa um cy-
[a, cneflyeT NoHUMATb TaK: eciv L0 Ha NpeaBapuTeNbHOM CReacTBun Oblno
MPU3HaHO MOTEPMEBLUNM, TO HET HEOOXOAUMOCTY Cydy B Cyfe6HOM 3acefiaHuu
BHOBb BbIHOCUTbL aKT O MPU3HaHNN ero TakoBbIM.

[NocTaHOBNEHME O MpU3HaHWM MOTEPNEBLUMM [O/HKHO HOCUTL Mepco-
Ha/bHbIA XapaKTep, T.e. B OTHOLLEHUW KaKAO0ro MocTpafaBLUEro JO/MKHO ObITh
BbIHECEHO OTAe/MbHOe MOCTAaHOBNEHWE O MPU3HaHUWM €ero MOoTepneBLUNM, T.K.
pasHbIM SMLaM MOryT 6bITb MPUUMHEHLI Pa3MuHbIE BUAbI Bpeda. B nocraHoB-
NeHuy (onpefieneHnn) o NPU3HaHWKA NOTEPMEBLUMM LOMKHBI BbITb YKas3aHbl BCe
BUZb! NPUUMHEHHOTO Bpefa. Henb3s orpaHnumBaThCs O4HUM, XOTA Bbl U CaMbIM
3HaunTeNbHLIM BpeoM. Kpome Toro, cnegyet OTMETUTb, YTO MOMUMO BWfa
Bpefa, eC/M TaKOBOW MMEETCS, HYXKHO YKasbiBaTb M TO, YTO NOTEPMEBLLEMY MOT
6bITb MPUUYMHEH KaKoii-n160 Bpea’™.

M0 MHEHWIO HEKOTOPbLIX aBTOPOB, HEOOXOAMMBIM YCOBMEM MPU3HAHUA
/ML NOTepneBLLNM AB/IAETCA ero Coracue Ha yyacTue B npoLecce B TaKOM Ka-
yecTBe. B yacTHocTK, P.X. AXMeTBa1eeB NULLET, YTO NMPY OTKa3e NOTepnesLLe-

* Casuukuii B.M. MoTepnesLunii 0T NPECTYNAEHIA: PacLUMPEHIe MPas, yCueHe NPOLIECCYanbHbIX rapaHTwii //
CoupanucTnyeckas 3aKoHHOCTb. 1988. Ne 4. C.74-81.
06 3ToM nopoBHee CM. BbILLE.

26



ro OT CBOMX MpaB "...6b110 Obl HENpPaBW/bHLIM, a MOPOI0 W BPeAHbIM AN UHTe-
pecoB MpaBoCyaus NPUHYLAUTENbHOE HafeneHue NocTpafasLUero npasamu no-
Tepnesluero™*. OHaKo HafeneHe NOTEPMEBLLErO MPOLECCYaNbHbIMW MpaBaMm
BOBCE He TpebyeT OT Hero 0653aTe/slbHOro NX OCYLLECTBAeHMs. MoTepneBLUmii
BMpase BbloMpaTb 415 cebs Hambonee NOAXOAALLMIA BApUaHT MOBEAEHNS U MO-
XET 0TKasaTbCA OT peanu3aumy npejocTaBneHHbIX emy npas. CnefyeT npu-
3HaTb 3TO [OMYCTUMbIM, MOCKO/MbKY M3-3a TaKOrO MOBELEHWS MOTepresLUero
MHTEpechbl NPaBoCyAys He MOCTPafatoT, LeNW YronioBHOIO MmpoLecca AOMKHbI
6bITb 4OCTUrHYTHI MPY NHO60M NOBEAEHUMN NOTEPMEBLLErO B MPOLECCE - KaK Mpu
aKTVIBHOM, TaK W Npy NacC1BHOM.

Mo mHeHnto CB. bopoamnHa, ecivi HAKTO 13 6/IM3KNX POACTBEHHUKOB MO-
rnbLuero NOTEPMEBLUEr0 He W3bSBUT XXenaHWs OblTb MPU3HAHHBLIM MOTEpPreB-
MM, TO Aeno ByfeT paccMOTPeHO 6e3 mpoLieccyanbHOW (Urypbl NoTepreBLLe-
ro*2. TpeAcTasnseTcs, YTo 1 B TakuX CyyasaX [OMKHO AEiCTBOBATbL O6Liee
NpaBuWo, 3aKOYatoLLeecs B TOM, YTO XXeNaHue He BAUSET Ha Npu3HaHue nuua
noTepneBLUMM. MOCTAHOB/IEHWE O MPU3HAHUW MOTEPNEBLUMM LOMKHO 6biThb Bbl-
HECeHO, a L0, B OTHOLLEHWN KOTOPOrO OHO BbIHECEHO, KaK yKa3blBanoch Bbl-
LLe, BrpaBe BblOMpaTb NpuemeMblii 41s cebsi BapyuaHT NOBEAEHUS B MpoLiecce.

BbiHeceHe NOCTaHOBMEHWA O MPU3HAHWWM NOTEPMEBLUMM 3aBUCUT OT YC-
TaHOBMEHWA (haKTa NPUUMHEHNA emMy MPECTYNNeHEM MOPaSIbHOTO, (PU3NYECKO-
ro WM NMYLLECTBEHHOIO Bpesa. Yallle BCEro OHO BbIHOCWUTCSA MOC/e MpuBIeYe-
HUSA NMLA B KayecTBe OOBMHSAEMOrO, T.e. TOrAa, Korga CrnegoBaTefNb yXKe pac-
nonaraeT [oKa3aTeNnbCTBamMu, JOCTATOUHbIMU 1 NPeLBapuTeNbHOrO BbIBOAA O
TOM, Kakoe NpecTynneHue COBEPLUEHO, KeM OHO COBEpLLUEHO, MPU Kakux 06-
crosTensctBax U T.4. (cT.cT.171 YTK). O3HauaeT /M CkaszaHHOe Heobxoau-
MOCTb MPaKTWYeCKW AOCTOBEPHOrO YCTAHOB/IEHWS TOTO, KTO ABNAETCA XepPTBOl
[N 0hOpPMEHUS COOTBETCTBYHOLLErO peLleHns? [lymaeTcs, YTo HeT, T.K. B Mpo-
TWBHOM C/lyyae NoTepnesBLUMid ByAeT N1LLIEH BO3MOXHOCTW Yy4YacTBOBATb B Yro-
NOBHOM Mpec/nefoBaHNN NOJ03PEBAEMOTO M BIUATL Ha X0f, 60/bLUel YacTu pac-
cnefoBaHWs. Kpome TOro, 3aliurta CBOMX MHTEPECOB B YTOMIOBHOM fene notep-
MEBLUMM OTBEYaeT 00LLeMy HasHa4YeHWMO YronoBHOro mpouecca (CT. 6 YTK) un
noboe Lo, nonararolliee cebs XEPTBON NPECTYN/eHUs, Brpase NoTpedoBaTh
MpU3HaHWA ero noTepnesLwMM. He ciyyailHO 3akoHogaTeNb NpeLycMOTpen npa-
BO MOCTPaZaBLLEro Ha NosyyeHne KOMuM nocTaHOBMEHUS O MPU3HaHUK ero no-
TepnesLUUM WM 06 0TKase B 3ToM (M. 13 u. 1 cT. 42 YTK).

MoaTomy B Lenax obecrieveHWs MOCTPajaBLUeEMY /LY peasibHOW BO3-
MOXXHOCTW 3aLLMLLIATL B YrO/I0BHOM MPOLLECCe CBOM MNpaBa U 3aKOHHbIE MHTEpe-
Cbl HEOO6XOAMMO BbIHOCWUTbL MOCTAHOBMIEHWE O MPU3HAHWM MOTEPMEBLUMM He B
CBA3W C TOYHbIM YCTaHOB/MEHVEM NMPUUMHEHUS NULY Kakoro-nnbo Bpeda, a npu
Ha/IM4YMK NEPBUYHBIX CBEAEHUI, HA OCHOBaHWN KOTOPbIX MOXHO CAeNaTh BbIBOA
0 BEPOATHOM MPUUMHEHUW MWL KaKoro-nnbo Bpega. W aTo He MOXET CTaBuTb-
CA MOL COMHEHMe Ha OCHOBaHWM TOrO, YTO B MPAKTMKE MHOrAa BCTPeYatoTcs
cnyyan, Korfa Lo Npu3HaeTcs B YCTAHOB/IEHHOM NOPALAKE NMOTEPNeBLUNM, Of-

1 AxmeTsanees P.X. Ykas. cou. C. 31.
2 Cm.: BopoauH C.B. Ykas. cou. C. 142.
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HaKoO CyfIOM BbIHOCMTCS OMpaBAaTe/bHbIA MPUroBop, SKOObI, FOBOPUT O TOM,
YTO 3TOMY "/KenoTepnesLUeMy" HMKAKOro Bpeda MPMYMHEHO He Oblno. Hanpu-
mep, 3aenbLOBCKUIA paiioHHbIA cyf . HoBocMOGMpCKa BblHEC OMpaBAATE/bHbI
NPUroesop B OTHOLWeHUN LLI. NOo OCHOBaHMIO, NpefyCMOTPeHHoOMY M. 3 4. 3 CT.
309 YTIK PC®PCP, B cBA3M C HEA0KA3aHHOCTLIO y4yacTus NOACYAMMOro B CO-
BepLUeHUn npecTynneHns®. Ho Beb 3T0 OTHIOAL HE 3HAUWT, YTO NOTepreBLLe-
My Bpeg He MpuymHeH. Kak y)ke 0TMeuanoch, Bpes - KaTeropus 00beKTUBHasA 1
CYLLECTBYET HE3aBMUCMMO OT Ybero Obl TO HY 6bIN0 MHEHWS. BronHe BO3MOXHO,
YTO NKLY, NPMU3HAHHOMY NOTEPNEBLUMM NO 3TOMY AeNy, Bpes B LeACTBUTENbHO-
CTV 6bIT NPUYMHEH U UMEHHO OMpaBAaHHLIM rpaxaaHuHoM LLI. TeopeTuyecku
BMOJSIHE, KCTaTKW, BOSMOXEH BapuaHT, YTO [e0 MOXKET 6bITb BO306HOB/EHO BBY-
[y HOBbIX WM BHOBb OTKPbLIBLUMXCS 0OCTOATENLCTB, U TOT XKe Camblil rpaxia-
HuH LLl. 6yaeT NpusHaH BUHOBHbIM.

B cBsA3M C 3TMM HEOOXOAMMO BHECTM U3MeHeHMs B CT. 42 YTIK, ykasaB B
HeM, YTO NPU Ha/IMYMN CBELEHWIA, LOCTATOYHbBIX [/15 BbIBOAA O BEPOSATHOM Npu-
YUHEHWUN NIALY MPECTYNEHNEM MOPASIbHOTO, (U3MYECKOr0 UM UMYLLECTBEH-
HOro Bpeja 6o 0 TOM, YTO MOKYLUEHMEM Ha NPECTYN/IEHVE OH Obln NocTaBneH
nog, yrpo3y npuYMHEHNS Takoro Bpeaa, Mo ero 3asBneHuIo, UK No UHULMaTMBe
COOTBETCTBYIOLLEr0 JO/MKHOCTHOIO NMLA BbIHOCUTCA MOCTaHOB/NEHWE O MPU3Ha-
HUM NOTepneBLWMM. Have roBops, Takoe peLueHne JOMKHO OOpPMIATLCA He-
MOCPEACTBEHHO MOC/E BbIHECEHWS MOCTAHOB/EHWS O BO3GY)XXAEHWWN YTONOBHOIO
fena. MockonbKy NMOCTaHOBNEHME O BO3OYXXAEHUM YIOIOBHOTO Aefa BbIHOCUTCA
Mpy Ha/IMYUM JOCTATOUHBIX AaHHbLIX, YKA3blBAHOLWMX HA MPU3HAKW MPecTyre-
HMS (4. 2 cT. 140 YTIK), TO 3TMX JaHHbIX, MO HalleMy MHEHWIO, BMOJIHe AOCTa-
TOYHO ¥ ANS NPeABapUTENbHONO BbIBOAA O BEPOATHOM MPUYMHEHUW Bpeja on-
pefeneHHOMY nuLy. Hanpumep, ecnv y NpaBooXpaHUTENbHbIX OpraHoB MMEHT-
CA [OCTAaTOYHblE [aHHble AN BO3GYXAEHMA YrosoBHOMO fena no (hakTy Keap-
TUPHOW KpaXKu, TO 3TUX XKe AaHHbIX JOCTATOYHO W 4715 BbIBOAA O BEPOSATHOM
MoTeprieBLLEM W, CNefOBATENbHO, ANS MPU3HAHWA TakKOoBbIM TPaXKAaHWHA, Y3
KBapTUPbl KOTOPOrO ObIfN NOXMLLEHbI BELLY.

MofBoas UTOr BCEMY BbILLIECKA3aHHOMY, MOXHO MPeAIoXUTL Takoe Orl-
pefeneHne: NoOTepneBLUNiA B YroNOBHOM NpoLecce - 3TO MU0, NPU3HaHHOE Mo-
CTaHOBNeHVeM 03HaBaTenNs, cnefosaTens, cyaa noTeprnesLUM HA OCHOBAHNN
[laHHbIX, 4OCTAaTOUHbIX /151 BbIBOAA O BEPOSATHOM NPUUYMHEHUN EMY NPEeCTY/e-
HEM MOPa/IbHOTO, (H3MYECKOTO UM MMYLLECTBEHHOTO Bpeaa Mbo 0 TOM, 4TO
MOKYLLEHVEM Ha NPeCcTYNNeHWe OHO BblN0 NOCTABNEHO MOA Yrpo3y MpuynHe-
HUSA TaKoro Bpeja.

* ApxuB 3aenbLI0BCKOT0 PaifoHHOro cypaa r. HoBocuGupeka. 1998. YronosHoe eno Ne 1-173.
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§ 2. MNoTepneBLUNIA - OPUANYECKOE NNLIO B YIO/IOBHOM MpoLiecce

Bonpoc 0 BO3MOXHOCTU MPU3HaHUS FOPUANYECKOTO LA NOTEPNEBLLNM
pPelleH 3aKoHoAaTeNeM OfHO3HAuYHO MNONOXWTENbHO. [MpuyeM He Jenaetcs
CKOMb-HNOY b CYLUECTBEHHbIX Pa3/IMUniA MEXy MONOKEHWEM (PU3NYECKOro W
HOPUAMYECKOTO UL, NOCTPadaBLUMX OT npecTynneHus (cT. 42 YTIK). B atom
CMbIC/le MOXHO TFOBOPWUTb O MOTEPreBLUEM KaK eAMHOM Cy6beKTe YrofloBHO-
npoLeccyanbHbIX NPaBoOTHOLLIEHWIA. MpaBaga, OCHOBaHWIA Ans NPU3HaHUSA opy-
[MYecKoro nnua NoTepneBLUMM MeHblUe (MPUYKMHEHVe Bpeda UMYLLECTBY U fe-
NOBOW penyTauum) 1 y4acTBOBaTb B fe/fe OHO MOXET TOMbKO Yepe3 CBOEro
npescTaBuTens, u4TO, eCTeCTBEHHO, B PacCMaTpuBaeMOM KOHTEKCTE He
NPUHLMMINANBHO.

Kakas e norvka nprsena 3akOHOAATENs K TakoMy Cepbe3HOMY Luary, Ha
KOTOpbI OH He peLuasncs B TeYeHe BECbMa A/UTeNbHOro BpeMeHn? Monbitaem-
CSl 3TO BbISICHUTb.

Hu y KOro v3 y4eHbIX-NpoLeccyanncToB He BO3HWUKANO0 COMHEHWIA B BO3-
MOXHOCTV MPUYNHEHUS HOPUAMYECKOMY NULY UMYLLECTBEHHOTO Bpeda, a BOT
M0 BOMPOCY O TOM, B KAKOM KauyecTBe TaKoe HOpUAWYECKOe IMLO0 MOXET yuacT-
BOBAaTb B YrONOBHOM MPOLIECCE, MX MO3ULMK Pacxogunuch. JInbo 3to notep-
MEBLUMIA, TGO - rpadXaaHCKMIA ucTel. Camoe MHTEPECHOe 3aK/H0YaeTCs B TOM,
4TO CTOPOHHMKM NOC/ESHEro BapraHTa OTBETa Ha JaHHbIli BONPOC B CBOMX pac-
CY)XAEHUSX MCMOMb30BaIN TEPMUH «MOTEPMEBLLMIA» MO OTHOLLEHMIO K HOpUau-
yeckomy nmuy. Hanpumep, P.X. AxmeTBasieeB NUcan: «...XYJMraHCKue Jencr-
BMSA, Hapsidy C HapyLleHneM O6LLECTBEHHOrO CMOKOWCTBMA W MpaBui OBLLeXH-
TWS, COMPOBOXAANOTCS 3a4acTyl0 HaHeceHWeM Mo60eB, OCKOpONeHMiA OTheNb-
HbIM NILaM, UCTPEGIEHNEM MMYLLECTBA YUPEXKAEHWA, OPraHn3aumin U YaCTHbIX
nnu. MoTepneBLUMMK B 3TUX Cy4Yasx B 3aBUCHMOCTY OT XapakTepa Xy/nuraH-
CTBa By/yT OT/e/bHbIE FpaXaaHe WK Xe opraHusauum»*. Mpu 3ToM aBTopbI
Takux paboT, Npu3HaBas BO3MOXHOCTb MPUUMHEHWA UMYLLECTBEHHOTO Bpeja
KaK IM3MYeckoMy, Tak 1 HOpUANYECKOMY NILY, HUYeM He O0BOCHOBbLIBAs CBOW
CYXOEHUs, YTBEPXKAanW, YTO FpaxdaHuH B MOAOGHBIX CiyyasX y4yacTByeT B
MPOLECce B KAuecTse MOTEPMIEBLUErO 1 FPAKAAHCKOO UCTLia, @ OPUANHECKOE
NINLO TOMBKO B KAYECTBE MPaXJaHCKOro neTua.

3 BbILIEN3NOXEHHOTO ACHO BWAHO, YTO CTOPOHHWKM HEZOMyLLEeHUs
HOPMANYECKOrO NIMLA K YHaCTUIO B YrO/I0BHOM MPOLLecCe B Ka4YecTBe MOTepres-
LUEro CUMTa/IN, YTO [/18 3alUNThI €70 UMYLLECTBEHHbIX NPaB, HapyLUEHHbIX npe-

“ AxmeTBanees P.X. OxpaHa npas NOTePreBLIEr0 B COBETCKOM YrofioBHOM npouecce // CBOPHMK acnnpaHT-
CcKuX paboT. Mpaso, dmnonorus. M3g-Bo KasaH, yH-Ta, 1963. C. 26.

 Cm., Hanpumep: AxmeTBanees P.X. Ykas. cod. C. 27. J1.B. VnbiHa nuweT: «/IMyLeCTBeHHBI BPes MOKeT
ObiTb MPUUMHEH KaK (DM3VUECKOMY, TaK M HOpUANYECKOMY NuLly. HO NpOLeccyansHoe MofoXeHUe UX B 3TOM
cnydae 6yfeT pasnuuHo. ECNM WMYLLECTBEHHbIV BPed MPUUYMHEH TPaXaHWHY, OH BbICTYMAeT B MpoLecce Kak
noTepresLUiA. ECM NOTEPReBLUMA 3a7BUN TPKAAHCKMIA UCK, TO OH MOMYyYaeT LOMOMHUTENLHO K MpaBam Mno-
TepresLUEro npasa rpaZaHCKOro MCTLA, HO BbICTYMAET OH MPEXe BCEro Kak MoTepreBLUMiA, KOTOpPOMY npe-
CTYr/IEHEM HaHeCeH OAUH W3 BUAOB BPesa, a UMEHHO UMYLLECTBEHHbIV Bpes. KOpuanueckoe NnLO, KOTOPOMY
MPECTYMN/eHNEM NPUUNHEH UMYLLECTBEHHbIN Bpef, Y4acTByeT B MpoLecce TOMbKO Kak rPpakgaHCKuii uctew, n
HaZenseTcs NPOLEeCcCyanbHbIMA Npasamy, NPeLyCMOTPEHHbIMK CT. 54 YK PCOCP» (NoguYepkHYTO Hamu. -
M.T., H.C.). Cm.: UnbuHa J1.B. Yka3. cou. C. LLI.
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CTYMHbIM NOCAraTeNbCTBOM, [OCTATOYHO MpaB, NPefOCTaBNSEMbIX 3aKOHOM
rpaXKAaHCKOMY MCTLYy. [lpu 3TOM CCbinanchb Ha TO, UTO «[1OTepneBLUnA rpaxk-
[aHWH, KaK npaBu/o, TEPNUT OT MPECTYN/IEHNS HE TOIbKO MUMYLLECTBEHHBIN,
HO OAHOBPEMEHHO MOP&IbHbIA MW (IM3NYECKUIA Bped, NOITOMY ANS 3alWThl
MHTEPecoB eMy NPeAoCTaBNAOTCA B YrO/I0BHOM Npouecce 60nee LUMPOKMe npa-
Ba, YeM IOPUINYECKOMY uLy»*®. ECM paccy»aaTh ¢ Takux MO3uLmiA, TO B Chy-
yae, €CnM rPaXAaHWHY MPeCTynfeHWeM MPUUMHEH TOMBKO WMYLLECTBEHHbIN
Bpes, ANA 3aWmMTbl CBOMX HapyLUeHHbIX npas eMy OyaeT AOCTATOYHO 0Obema
npoLeccyanbHbIX NPaBOMOYKiA, NPeLOCTaBEHHbIX FPAXAaHCKOMY WUCTLY, WU HeT
HUKAKON HEO6XOAMMOCTM MpU3HAaBaTb ero notepnesMM. OAHaKoO 3TO MPOTU-
BOPEUWT Camoii CyTW BOBJIEUEHWS MOTEPMEBLLEro B YronoBHbIV NpoLecc, Bbipa-
XatoLLelics B 3aliyTe UM CBOMX MHTEPECOB MyTEM Y4acTWsl B YTONOBHOM Mpe-
cnepoBaHuy (CT. 22 YTIK). Mpyuyem JOCTATOUHO BCEro /WLLUb O4HOr0 U3 ne-
peymncneHHbIX B 3aKOHe BMAOB Bpeda U He TpebyeTcs HUKaKoW npocbobl Mm
corfiacus MoTepneBLUEro Ha ydyactve B mpouecce. UTO e KacaeTcs (mrypbl
FPEXKAAHCKOro UCTLA, TO OHa MOSB/ISAETCA TO/MbKO B Clyyae NpefbsBneHus rpa-
XOAHCKOT0 UCKa W 3HaUNTENbHO MO3AHEE, HEXenn NoTepneBLUnit. 3TO CBA3AHO
C TeM, YTO 1A COCTaBMeHUs 1CcKa TpebyeTcs HEKOTOPOe BPEMS, & BO3MOXHO, 1
lopuanyeckas NoMoLLb aaBokaTa. B crydvae coBeplueHWs, HanmpuMep, Kpaxu B
KaKon-nnbo 60MbLION OpraHM3aLmmn OYeHb 4acTo TpebyeTcs MpoBefeHVE WH-
BEHTapM3aLMM 19 TOYHOTO YCTaHOB/EHWs o6bema noxweHHoro. Cnefosa-
TeNbHO, B TeUeHWe AUTENIbHOrO BPEMEHW TPaXKAaHCKMIA UCTeL, He CMOXET uc-
NoNMb30BaTb CBOM MpOLECCYabHble MpaBa. JTOMY WMEETCA WM NpaKTU4deckoe
NOATBEPXAEHME: NO feNaMm 0 Kpadkax, PACCMOTPEHHbIM COBETCKUM, JIEHVHCKUM
paoHHbIMM Cyfamm . TOMCKa, PaXaaHCKMe UCKN NpeLbsB/eHbI:

thusnyecknumu nnuamun B 80 % cyyaes, U3 HUX:

55 % WCKOB NpeLbsBNEHO B NEPBOV MOMIOBUHE CPOKa MPeBapUTENbHOMO
CNeacTBus,

27,5 % - BO BTOPOiA NO/SIOBUHE,

17,5 % - B cyne6HOM 3acefaHuu;

HOPUANYECKUMM IMLaMK - B 72% Cy4aes, U3 HUX:

30,56 % - B NepBoil NOMIOBMHE CPOKA NPeABApPUTENBHONC CrIeACTBIA,

25% — BO BTOPOVA NMOMOBMHE,

* VinbuHa /1.B. Yka3. cou. C. 112.
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44,44% - B cyfebHOM 3acefaHnn

Kak BuaHO, topuanyeckue niua 6onee yeM B Tpy pasa Yalle Npesbsss-
IOT UCKM O BO3MELLIEH N UMYLLIECTBEHHOIO Bpeaa y>Ke B Cyfe6GHOM 3acefaHnu 1,
3HAQUUT, B TPU C JIMLLHKM pa3a pexxe MpUB/EKAOTCA K Y4acTUIO Ha npensapu-
Te/IbHOM C/IeCTBUM, T.€. He Y4acCTBYIOT B YrO/IOBHOM MPOLIECCE B TeYEHWE 3TOr0
Mepuofia HW B KauyecTBe MOTEPEBLUMX, HW B KauyecTBe MPakAaHCKMX UCTLOB.
370, eCTECTBEHHO, He [aeT UM BO3MOXHOCTW BOCMO/b30BATLCA MPesyCMOTPEH-
HbIMW 3aKOHOM MPOLIECCYa/ibHBIMU NpaBamMn 1 OTCTamBaTb Ha CNeACTBUN CBOM
VHTEPeChI, COBEpLUAn [eiCTBUS, HanpasneHHble Ha YCTaHOB/eHWE (HakToB, No-
3BOMAOLLMX 60/1EE HALEXHO 3aLMTUTL 3TU UHTEPECHI 1 CNOCOBCTBYHOLLME [OC-
TVDKEHWIO Liefeli YronoBHOMO NpoLecca B LENOM.

Ecnu paccyxgath fanee, TO B Cllyyae NPU3HaHWA AOCTATOYHbIM Ans ¢hu-
3MYECKOrO NINLA, NOHECLLEro MMYLLECTBEHHBIA Bpes, y4acTus B npoLiecce Tofb-
KO B KauecTBe IPadK[aHCKOro UCTLA MOXKET CMIOKUTLCA BECbMa MNayeBHas Cu-
Tyauus. B COOTBETCTBUM C BbILENPUBELeHHbIMU AaHHbIMKY 20 % rpaxaaH  Bo-
00LLe He NpeabsBUAM FPaXAAHCKWIA UCK. MNPUYMHBI TOMY PasnnyHble - HEKOTO-
PbIM MPUYUHEHHBIV Bpeg, Obll KOMMEHCUPOBaH 0OBMHSEMbIM B [OOPOBOILHOM
NOpAJKe Ha CreaCcTBUN, MO HEKOTOPbLIM JeNam MOXMLLEHHbIE BelW Oblin Haii-
[eHbl 1 nepefaHbl NoTepnesLlemy 1 T.4. Ho Bedb Lenb BO3MeLLEHNS yulepba B
6onblUeil Mepe rpaxaaHCKo-NpaBoBas. Y nuua, NocTpajaBLUero B pesysbrare
MPECTYM/IEHMS, eCTb W YTOOBHO-NPaBOBast Liefb, KOTOpas L1 Yro/I0BHOrO Mpo-
Lilecca SIBNSETCA OCHOBHOM M AOCTMYb KOTOPOW OHO MOXET, Byfy4n Mpu3HaH-
HbIM NOTEPMEBLUMM, & eCAW MWL, NOHECLUMX UMYLLIECTBEHHbIV Bpes, BMOCNeaCT-
BWW BO3MELLEHHbIA 06BMHAEMbIM, He NMPU3HaBaTb NOTEpPneBLUMMU, TO AOCTWYb
3Toin uenm (T.e. 3aLWWTUTbL CBOW YrOOBHO-NPaBOBOI MHTEPEC) UM He y4aCTCA.

Heo6xo4ymMo OTMETWTb, UTO MPaKTWKa Pacc/efoBaHUs YronoBHbIX [en 0
MPECTYMNEHNSX, PE3Y/IbTATOM KOTOPbIX ABUIOCH MPUYMHEHNE UMYLLECTBEHHOIO
Bpesa opuanyecknuM nuuam, ewe Ao npuHatua Hosoro YTIK mowsia no nytw
MPU3HAHUA MX MOTEPneBLUVMMM B YrO/IOBHOM NpoLiecce. 3TO MOATBEPXAaeTcs
pe3ynbTaTamMn aHKeTUPOBaHWS, NPOBEAEHHOTO CPeay CnefoBaTeneli panoHHbIX
OTAE/0B BHYTPEHHMX Aen . Tomcka. Bcero 66110 npoaHkeTtmposaHo 100 cre-
fosateneii. 78 % 13 HX Ha BOMPOC O TOM, MPUXOAUIOCH NI UM KOTAa-HWOYy b
npu3HaBaTb NOTepresLUMM HOPUANYECKOE NNLL0, OTBETUIN NOMOXUTENLHO; 13 %
OTBETWU/IN OTPULLATENLHO, YTOYHWMB, YTO 3TO CBSA3aHO, BO3MOXHO, C Pa3/IMYHbIMM
npuyHamMm (ManeHbKuin CTax paboTbl U T.1.); 6 % OTBETWAM OTpULATENLHO 6e3
YKa3aHus NpuuvH; 3 % BO3aepXannch OT 0TBETA Ha AaHHbIA BONPOC BOOGLLE.

Mpu 3ToM BCe 6e3 UCKNYEHUs CNnefoBaTenu, MOMOXKWUTENbHO OTBETVB-
LUMe Ha MOCTaB/EHHbIA BONPOC, YKasaau, 4TO OCHOBaHWEM AN MPU3HAHWS
IOPUANYECKOTO /MLA TMOTEPMEBLUMM  SBWIOCL MPUYMHEHWE WMYLLECTBEH-
HOro Bpefa.

Kpome TOro, 0 HanMuuy OCHOBaHWA AN MPU3HAHWA MOTEPreBLUMMY
HOPUANYECKUX UL, TOBOPWUT W YrONOBHbIN 3aKOH, YCTaHaBNMBAIOLWMIA OTBETCT-

7 ApxuBbl COBETCKOTO M JIEHUHCKOTO PaiioHHbIX Cy/0B . ToMcka. 1997-1998.
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BEHHOCTb 3a MPECTYN/EHUs, MOCNEACTBUAMU KOTOPbLIX ABMAETCA MPUUMHEHVE
Bpefa topuanyeckum nvuam. Bosbmem, Hanpumep, 4. 2 cT. 169 YK P®. OHa
YCTaHaB/BaET OTBETCTBEHHOCTb 3a «HENpPaBOMEPHbI/i OTKa3 B perucrpauum
KOMMEepPYECKOli OpraHv3aLm, HenpaBoMepHbI 0TKa3 B Bblfaye CreuyanbHOro
paspeLLeHns (NLEH3UM) Ha OCYLLIECTB/IEHWE ONPeaeNneHHON AeATenbHOCTH, Nn-
60 YK/IOHEHME OT ero Bblfayn, orpaHNyeHne npas 1 3aKOHHbIX MHTEPECOB KOM-
MEpYECKOl OpraHM3aLmum B 3aBUCUMOCTW OT OpraHW3aLMOHHO-NPaBOoBoi (hopMbl
1 opmbl COBCTBEHHOCTM, @ PaBHO OrpaHWMYeHWe CaMOCTOATENbHOCTM NGO
MHOE HEe3aKOHHOE BMELLIATeNIbCTBO B [EATENbHOCTb KOMMEPYECKOW OpraHu3a-
LMW, eCcnn 3TU [esHWA COBEPLUEHbI LOMKHOCTHLIM NULIOM C MCMO/b30BaHMEM
CBOEro CNyXe6HOro MOMOXKEHUs, COBEPLUEHHbIE B HAapyLLEHVe BCTYNWBLLEMO B
3aKOHHYIO CUy Cyfe6HOro akTa, a paBHO MPUYUUHMBLLVE KPYNHbIN yLlep6»
(BblaeneHo Hamu. - M.T., H.C.). To eCTb CyLLEeCTBYIOT NPeCTyn/eHns, pe3sy/b-
TATOM KOTOPbIX MOXEeT ObITb MPUYMHEHVE Bpesa opuauyeckum auuam. dyma-
eTcsl, VMEeHHO Takas /lorvka npviBesia 3akOHOZATENA K MPU3HAHUIO topuanye-
CKMX /1L, MOTEPMEBLUMMU B YTO/TOBHOM MpOLiecce.
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Mnasa Il
®YHKUMA MOTEPMNEBLUENO B ¥YTOJIOBHOM MPOLECCE:
LENEBOW Noaxoa, NPABOBAA 3AAAHHOCTD
N OB BbEKTUBHbIE MPEANMOYUYTEHNA

§ 1. MNoHATUe yronoBHO-NPOLIECCYasIbHOM (PYHKLNN

Mpexgae yem 06paTUTLCS K (PYHKLMM NOTepneBLLero, HeobXxo4umo paso-
6patbCs B MOHATUM (DYHKLMM B YFONIOBHOM MPOLECCe BOOGLLE.

PaspaboTka npo6ieMbl NpoLeccyanbHbIX QYHKUUIA B HOPUAUYECKORA Nin-
TepaType TeCHO CBSi3aHa C MOHATVEM COCTA3aTeNbHOCTY B TOM €e MOHWMaHWW,
KOTOPOe B HacTosLLee Bpems BblpakeHo B CT. 15 YTIK: pa3aeneHvie yronosHoro
[iena; paBHOMpaBue CTOPOH Mepef Cy4OM W He3aBWCMMOCTb CyAa OT CTOPOH.
BrosnHe ecTecTBEHHO, UTO MPY TakoM MOHUMaHUW UCCEA0BaHNS YUeHbIX Obin
HanpasneHbl B OCHOBHOM Ha (DYHKLMW, B3aMMOOTHOLLEHUSA KOTOPbIX U POXKAAIOT
COCTA3aTeNbHOCTb. B CBA3M C 3TVIM B HaLLei JOBOEHHOI 1 MOC/EBOEHHON Hayke
Yro/I0BHOrO MpoLecca Moyynna o4eHb LUMPOKOe PacrpocTpaHeHne Tak Hasbl-
Baemasi KOHLIeNUus TPexX HasBaHHbIX MPOLEeccyanbHbIX YHKUMIA (HanpasneHuii
fesTensHocTh)®,

[JaHHas KoHUenuus B ee MepBOHaYa/bHOM BUe He SuLleHa bbina Heko-
TOpOIi HeonpegeneHHocTW. OHa JaBasa YeTKoe NpeAcTaB/ieHne 0 TOM, B Yem CO-
CTOWT COCTA3ATENbHOCTb, W YKa3blBa/ia Ha HanpasBneHus ABUXEHWS YrON0BHOIO
[iena, KoTopble, MOXHO CKa3aTb OOBEKTMBHO, 00pasytoTca u3 aeicteuii (6e3-
[eicTBMA) CyOBLEKTOB MPOLECCYa/bHbIX OTHOLLEHMIA. B npuHUmMne noboii cy6b-
eKT COr/IaCHO aHaM3NPYeMOI KOHLIENUMN «BK/MaAbIBAETCS» TaK UM MHaue B
KaxK[joe W3 TpexX HanpasneHuin AesTeNbHOCTH, LaXe ecii ero COBCTBEHHbIE Ha-
MepeHus NpoTMBopeyar UM. OAHaKo 0CTaBa/IoCh HEACHLIM, KOTJa peyb 3ax0au-
na 06 oTAeNbHbIX Cy6beKTaxX YrofoBHO-NPOLECCYanbHOro npasa, Kakue npaso-
Bble (DYHKLMM OHW BbIMOMHAKOT B OT/IMYMe OT Apyrux. V6o 3akpenneHHbIl 3a-
KOHOM CTaTyc, OTHOCWUTE/IbHAaA He3aBMCUMOCTb OHO3HAYHO NPeAnonaralT ca-
MOCTOSATENIbHOCTb (PYHKLIMOHMPOBAHWA B paMKaXx CYZAONPOM3BOACTBA, T.€. Halu-
Yme CBOEWA Lie/M 1 COOTBETCTBYIOLLENO €4 NMPaBOBOTO COAEPKAHNS peanv3yemoli
(hyHKLMN.

B crnoxusLueiics cuTyauumn yyeHble NOLWAN ABYMS [OCTATOMHO Mpeacka-
3yeMbIMW NyTAMU. [MepBblii COCTOAN B AOMO/HEHUM YKa3aHHbIX (YHKUUIA HO-
BbIMUW 3/1eMeHTamMU. BTOPOIA - B yCTaHOBNEHUM HOBbIX (DYHKUMIA (LONONHUTENb-
HbIX) B ClyYasXx, KOTOPbIe He «BrUCLIBASINCEY HI B 0OBUHEHWE, HY B 3aLLUUTY, HU
B pa3speLUeHue gena.

B KauecTBe npumepa Nepeoro NyT MOXHO Ha3BaTb paclUMpeHve fena
(NpaBocyawms) 3a CHET BK/IOYEHUS B Hee peLleHuii cnefoBaTens 1 npoKypopa o

“® Bniepsble 3Ta Teopusl Bbina TLLaTENLHO 060CHOBaHa 1 n3noxeHa M.C. CTporosuuyem. Cm.: CTporosiy M.C.
TMprpoga COBETCKOTO YroMOBHOMO MPOLECca M MPUHLMM cocTA3aTensHocTh. M., 1939. C. 105-150; Ero e.
YronoBHbIi npotecc. M., 1946. C. 94.
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NpPeKpaLLeHnn YrofioBHOTO NPecnefoBaHus (dena) unm obbeauHeHVs ¢ npouec-
CyanbHbIM PYKOBOACTBOM, OCYLLIECTB/ISEMbIM NPOKYPOpOM ™,

Takvm >xe 06pasom npegsiaranocb paclumMpuTb DYHKUMW OOBUHEHUS U
3awmTel. Kak otmeyan .. Manxasos, «K y4aCTHMKaM NpoLLecca, OCYLLeCTB-
NAOWYM (YHKUMIO 06BMHEHMS, MPUMBIKAET TakoKe rpaxaaHcKuin uctey”, a "k
BbIMOMHEHNIO (DYHKLUMM 3aLLUMTLI MOXET OblTb OTHECEHA TakKe LeATeNbHOCTb
rpaxxaaHckoro oTeeTunka"™. Moggepan 3Ty Touky 3penus 1 J1.[. Kokopes®™,
pa3gensieTcsl OHa M POCCUIACKUM 3akoHogaTenem B HoBoMm YTK. Ham paHHas
No3uLMA NPeLCTaBNAeTCA He COBCEM MPaBW/IbHOM, MOCKOMbKY Havuo SBHOE
HECOBMafEHVe LieMeil, a UMEHHO: Liefb, K KOTOPOI CTPEMUTCA rpaXKaaHCKWiA nc-
TeL, - BO3MELLEHV e MaTepuaibHOro yilepba, He COBNALaeT C LeNblo 06BUHEHNS
(nobuTbCA 06BMHWTENBHOIO MPUIOBOPA M Hakas3aHWs). TO e camoe MOXHO
CKa3aTb O HECOBMaZeHWWN Lienn MpoLecCyanbHOW AeATeNbHOCTY FPaXKAaHCKOro
OTBETUMKA - OCBOOOX[EHME OT OTBETCTBEHHOCTW MO FPXAAHCKOMY MCKY - C
Lie/bio 3aLLmUThI (LOBUTLCA MPeKkpaLleHns YronoBHOro npecnefosaHus nubo on-
paBfaTe/lbHOro MpUroBopa WM CMArdYeHus HakasaHus). CKasaHHOe nogTsep-
X[AeTCs TaKXKe U TEM, UTO MEPeYUCIEHHbIE LIeNN 3a4acTyro [OCTUraloTCs yya-
CTHMKamu MpoLiecca NyTeM KCMOMb30BaHWA PasHbiX, a MHOrga v npoTyBOMo-
NOXHBIX CPEACTB M CNOCOBOB MX JOCTUXEHMA. [1efio B TOM, YTO CYLUHOCTb Lie-
Neii rPaXAaHCKOro UCTUA M MPaXAaHCKOT0 OTBETUMKA - MPXKAAHCKO-MpaBoBas,
B TO BPeMs Kak Lieii 06BUHEHUS W 3aliWTbl UMELOT Yrof0BHO-NPABOBYIO Mpu-
pody. He cnyyaliHO BO3MOXHa CUTyauus, KOrfja OKOHYaTeNbHOe peLLeHVe no
FPEXKAAHCKOMY WCKY, BbITEKAIOLLEMY W3 YTONOBHOIO Aena, 6yaeT NpuHATO Cy-
[IOM B MOPASKE rpaXKaaHCKoro CyAonpor3BoaCTBa.

MprmepomM BTOPOro MyTW ABWAOCH JOMOMHEHWE yncna QYHKUMIA elle of-
HOW - iyHKUMeli paccnefoBaHus. OCO3HaHWe TOro, YTO KOHLeNUUs Tpex (yHK-
umii 6onee BCEro MPUIOXKMMA K CTagun cygebHoro pasbuparenscrea, a B CTa-
[V NpeaBapuTeNbHOMO paccriefoBaHus ee NMPUMEHEHWE CEPbE3HO OC/IOXKHEHO,
MPUBENO K MOSB/IEHWUIO B IUTEPATYpPE TaKoro yTeepkaeHus. CTpemacb 060CHO-
BaTb TPeX(yHKLMOHAILHOCTb BCEr0 Yro/0BHOMO MpoLiecca v BMeCTe C TeM no-
HMMasl MPoBieMaTNYHOCTL 3TOr0 AN AocyaebHoro npoussoacTea, M.C. Ctpo-
roBMY BbICKa3an TOUKY 3PEHWUs, COrNlaCHO KOTOPO "Ha MpeaBapuTeNlbHOM ...
CNEACTBAN 3TV TPN (DYHKLMM CUTbI, COBAMHEHbI B PyKax cregosaTens™. Ho
Takoi NoAxof He [aeT OTBETa Ha BOMPOC O AeATeNbHOCTW CrnefosaTens B TOT
neprog, Korga yronoBHoe Aeno Y>ke BO3OYXKAEHO, OfHAKO UL, nogsexallee
MPUB/EYEHNIO B KaUYeCTBe 06BUHSEMOrO, eLLEe HEe YCTaHOB/EHO. "BbIXOAHNT..., [0
npeabsBneHns 06BUHEHNS OpraH PacciefoBaHns (hyHKUMOHMPYeET (T.e. BbINon-
HAET OMpejenieHHble AeiicTBMSA, TpebyeMmble ero AO/MKHOCTbI), HO HUKAKOiA

“ Cm., nanpumep: Mynses A.M. CneaosaTens B yronosHom npotiecce. M., 1981. C. 26; Ctporosud M.C. Kype
COBETCKOr0 Yro/oBHOro npotecca. M., 1968. T. 1. C. 200; n ap. CnegoBatenb B yronoBHOM npotecce. M,
1981. C. 26.

%0 YronosHbiii npotgcc PCOCP. BopoHex, 1968. C.11.

*! Kokopes /1 /. Y4aCTHMK/ NPaBoCcyans No yronosHbIM Aenam. BopoHex, 1971. C. 53-54.

52 CTporosuy M.C. YronosHbilii npotiecc. M, 1946. C. 96.
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(yHKUMKM He ocylecTenseT" . OTBeT mombitanca Haitm B.M. Casuuknii,
NPea/IoXKMB KOHCTATMPOBATh CYLLECTBOBAHWE €eLLe OAHOW - YeTBEPTOl (hyHKLMW
- (DyHKUMM paccnefoBaHus, KOTOpas "McuepnbiBaeT cebs B pesynbTare npe-
KpalleHus gena O NPefbsABMeHWs KOMY-M60 OBBUHEHWS WK >Xe B MOMEHT
BbIHECEHWS MOCTAHOB/IEHWA O MPUB/IEYEHUN B KayecTBe 06BMHSemoro. B no-
CMefiHeM C/lyyae OHa yCTynaeT MecTo (hYHKLUMAM 06BUHEHWS, 3almMTbl U paspe-
weHus aena..."*. Toll xe nosvuvm npuaepxusaetcs A.C. Kobnmkos™. Tak
MPOM30LLE/ OTKa3 OT NPeACTaB/IEHNs O CYLLECTBOBaHWW NINLLbL TPEX Hanpas/e-
HWIA NpoueccyaibHOM AesTenbHOCTW. CTapascb, BUAUMO, CMArYMTL Npobremy,
yKa3aHHble aBTOPbl YTBEPXKAAOT, YTO JaHHAA (DYHKUMA He OTHOCWUTCA K yucny
OCHOBHbIX, YTO OHa HOCUT BCMOMOTraTe/lbHbIl XapaKTep.

Hayka He OCTaHaBNMBaeTCA M Ha KOHLENUUM YeTbIpex(yHKLOHabHO
CTPYKTYpbl CYLONPOM3BOACTBa. MK aKTUBHOCTW HayuHbIX MCCNeAoBaHWiA BO-
npoca 06 yrosioBHO-MPOLECCyabHbIX (YHKUMAX NPULLIENCS Ha KoHew, 1950-x -
1960-€ rr. 310 6bIN0 CBA3aHO C PethOPMMPOBAHUEM YTOJIOBHO-MPOLIECCYaTbHOIO
3aKOHOAATeNbCTBA, CaMblM BaXHbIM MOMEHTOM KOTOPOro CTalo MpUHATYE
27.10.60 r. YTIK PC®CP. HoB0oe 3aKOHOAATENLCTBO COAEPXano HOpMbI, KOTO-
pble perfaMeHTMPoBaIv MOSHOMOUKS OPraHOB PacciefoBaHuUs, NMPOKYPOpPa, Cy-
fa. Bbiny HOPMATVBHO 3aKperieHbl npasa ¥ 00513aHHOCTY 0BBMHSEMOTO W €ro
3alWTHMKA, NOTEPreBLLEro, rpaXaaHCKoro UCTLa, rpaXaaHCKoro OTBETUMKA U1
UX MpegcTaBuTeneid. 3To Aaso MOYBY 415 CaMbIX PasHOO06PasHbIX CYXXAEHWI 0
(OYHKLYMAX, BbIMOMHAEMbIX AaHHBIMW YYaCTHMKaMM MpoLiecca.

B 1961 r. nosiBAiach KOHLEMLWMA LLECTU MPOLecCyabHbIX (DyHKUMIA. Ee
asTopom ctan P.[l. PaxyHoB. OH Bblgennn B KayecTBe (DyHKLMIA: paccrefoBa-
HWe, 06BUHEHME, 3aLLMTY, NMOAAEPXKaHKe MPaKAAHCKOT0 UCKa, 3aLMTy OT UCKa U
paspeLLeHve gena. Mexay cybbekTamyi YrofoBHO-NPOLECCYanbHOM LeATebHO-
CTW faHHble (DYHKLMMW, N0 MHEHUIO aBTOPa, AOMKHbI PACNPeSeNnaThesa TakuMm 06-
pa3oM: paccnefoBaHuE BbIMOHAETCA SIMLOM, NPOU3BOLALLMM [03HaHVe, Crneso-
BaTenem, NPOKypopoM; 06BUHEHUWE - 06BUHMTENEM, 3aLLMTA - NOA03PEBAEMbIM,
06BMHSAEMbBIM U 3aLUMTHUKOM; MOALEPXKaHME MCKA - MPaXKAaHCKUM UCTLOM, 3a-
LMTa OT MCKa - OOBUHSEMbIM, MPXKAAHCKMM OTBETUMKOM; paspeLLeHve Aena -
CY[LiOM, a B OT[e/IbHbIX C/yyasx - CnefoBaTefieM, nMpoKypopoM. [pu 3Tom asTop
KOHLIEMNUMW MOAYEPKMBaSI, UTO "(YHKUMA paccnefoBaHWa Aena - 3T0 He (yHK-
LA 06BUHEHMA, W C 3TON (DYHKLMER He COBNAZAET ... Mbl YTBEPXKAAEM, UTO Crie-
[loBaTeNb He OCYLLECTBSET (hYHKUMIO 06BMHEHNA"®. 3Ta oMM, Ha HaLw
B3I/, HE BbIEPXKVIBAET KPUTUKM, MOCKO/bKY aBTOpP, He CTaBs MOJ COMHEHve
CYLLECTBOBAHWE Ha NpefBapuTeNlbHOM CNefCTBUM (DYHKUMW 3alyTbl (4TO fAB-

%% MonsHckwii H.H. Ouepk passuTna cOBETCKOI HayKM yronoBHoro npotecca. M., 1960. C. 115. CM. Takke:
Makcumos C, UncTakoB H. 3a fanbHeilee passuTMe HayKu COBETCKOTO Yroa0BHOro npoliecca // CoLl. 3aKoH-
HOCTb. 1952. Ne 8. C. 14.

% CasuLkmii B.M. Ouepk Teopun NPOKYPOPCKOro Haf30pa B YrofoBHOM Cy/0NpoM3BoACTBe. M., 1975.
C.43-44.

%5 CoseTckuii yronosHbIii npouecc/ Mog pea. A.C. Kobnmkosa. M, 1982. KH.1. C. 68-71.

5 PaxyHoB P. [l. YU4aCTHMKM yronosHo-NpoLiecCyantHoii 1eATeNbHOCTI No coBeTcKoMy npasy. M., 1961. C. 47-
48. Mogaepxany ero No3uLMI0 B JaHHOM BOMPOCE 1 Takue yueHble, Kak H.C. Anekcees, B.3. Jlykawesny. M.C.
AnbKuHg, CM., Hanpumep: InbKuHA M.C. CyLLHOCTb COBETCKOTO YroNoBHO-NpoLieccyanbHoro npasa. J1., 1963.
C. 61.
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nsetca GeccrnopHbIM (HakToM), OTPULLAET B TO XKe Bpems CYLLEeCTBOBaHWe QyHK-
UMM 06BMHEHUS. "TTPOTMB Yero e HanpasneHbl YCUIMA OBBMHAEMOrO U ero
3alMTHMKE, YeMy MPOTUBOCTOMUT BbIMOMHAEMaA UMW (DYHKLMA 3aWTbl, ecnu
CUUTaTh, YTO Ha MPeaBapuTeNlbHOM CNeACTBUM HET (YHKLWW OBBUHEHUS?" -
cripaseAmeo cripalumsaeT B.M. Casuukuii®’. OTBET Ha NOCTaBNEHHBI BOMPOC
MOXET ObITb TONIbKO OAWH: pa3 Ha NpeaBapuTe/IbHOM CeACTBUM OCYLLECTB/INAET-
A (hYHKUWMS 3aLLUUThI, 3HAUUT, 0653aTeNIbHO eCTb U PYHKLMS 06BUHEHUS.

B topuanyeckoin nuTepaTtype BbiCKasblBa/IMCb MHEHWS O HEOBXOAMMOCTY
MPU3HaHUS B KaYeCcTBE OTAEMbHbIX MPOLECCYanbHbIX PYHKUMIA 1 TaKMX BUAOB
[eATeNnbHOCTH, Kak: 1) 3amta oT 06BUHEHUS W OXpaHa MpaB BCEX YYACTHUKOB
Cy/I0NPOM3BOACTBA; 2) BLICTPO U MOMHOE PAaCKPbITME MPECTynNeHns™; 3) po-
3bICK 06BUHAEMOr0™; 4) BOCMUTAHME PaXaH B AyXe HEYKIOHHOrO WCMOMHe-
HUs 3aKOHOB®; 1 fp.

Mo pasHbIM MpUYMHaM BCe 3TU NPELNOKEHUS BPAL /I MOXHO CUMTATb
060CHOBaHHbIMW. [epBoe - MOTOMY UTO AeATeNbHOCTb, HanpaB/ieHHas Ha oXpa-
HY NpaB TakMX Y4aCTHWKOB MPOLECCa, KaK MOTEPMeBLUMIA, rpakaaHCKUIA UcTeLl,
MMEET Lie/n, 3a4acTyto NpsiMO NPOTUBOMOMIOXKHBIE TEM, KOTOPbIE CTaBsAT nepes
CO060M Cy6bLEKTLI 3aLmMThl. BTOpOE 1 TPEeTbE - B CUAY TOFO, YTO 34€eCh peyb MaeT
06 06LLeit 1 YaCTHOI 3adavax, a He (PYHKLMSX OpraHoB 4O3HaHWs, npegsapu-
Te/bHOro CIefCTBMA U NPOKYpPaTypbl. YeTBepTOE — B CBA3W C TEM, YTO BOCNUTA-
HWe, M0 CYTW, eCTb HPaBCTBEHHAA (DYHKLMS BCEro Cy0Mpon3BOACTBA.

Takvm 06pa3oM, MOXHO KOHCTATUPOBATb Ha/IMUMeE Cepbe3HbIX TeopeTH-
YeCKX NPOTBOPEUNiA B paccMaTpyBaeMoM BOMPOCe.

[ns Toro utobbl HaliTV BbIXOA M3 CO3A4ABLUEr0Cs MOMOXKEHWS, 06paTUMCS
K MOHATUIO (PyHKLMM. OHO 3HAKOMO /1060l OTpac/n YenoBEYECKOW AeATe/bHO-
CTW, VMEIOLLER YperynmpoBaHHbIi XapakTep. Mog ¢yHKuveld B Havbonee 06-
LiemM CMbicnie NofpasymesaeTcs paboTa, Kpyr AesTensHocTu®, dyHKLMOHMPO-
BaTb - 3HAUUT paboTaTb, ObITb B AEWCTBUN. B CBA3M C 3TUM Ye/oBeK, OCYLLECT-
BASIOLLMIA ONPeLeneHHYI0 LieneHanpaBeHHY0 AesTeNbHOCTb, HafeNeHHbI A
3TOr0 He0OGXOAMMOI KOMMETEHLMEN, UMEIOLLMIA KOHKPETHbIe npasa v 06s13aH-
HOCTW, SIBNISIETCA HOCMTENEM oripeaeneHHon dyHkumn. Cosepluas Ho6ble Oc-
MbIC/IEHHbIE AEICTBWSA, YeNoBEK CTPEMUTCA K JOCTUXXEHWUIO KOHKPETHOM Lienn.
Mpuyem yallle BCEro OHa [OCTWUraeTcs He B pesy/bTaTe Kakoro-mbo O4HOro
[eCTBNS, a B UTOTe HECKO/bKMX B3aMMOCBS3aHHbLIX W CrefytoLyX OfHO 3a
JpYrvM JeicTBuiA, T.e. B pe3y/nbTaTe AeATeIbHOCTW. 3TO B MOMHON Mepe OTHO-
CUTCA M K YroMOBHO-MPOLECCYaNbHON AEATENbHOCTH, M K OTAE/bHBIM €e Ha-
MpaB/eHUsM YrofloBHO-NPOoLecCYasbHbIM (DYHKLUMAM. [esaTensHoCTb - 3TO Mo-

57 Capuukuin B.M. OuepK Teopim NpoKypopCKOro Haa30pa B YroNioBHOM Cy/0nponssoacTse. M., 1975, C. 43-
44,

%8 darkynnmH ®.H. O6BMHEHNE 1 CyAe6HbIN Mpurosop. KasaHb, 1965. C. 61.

5 I'ynses A.T. Cnegosatens B yronosHom npouecce. M., 1981. C. 22-23,147-150.

8 darkynmH ®.H. Ykas. cou. C. 63. Cm. Takke: Mapuynonbckuii /1A, FonbeT IM.P. K Bonpocy o mpougeccy-
abHbIX (yHKUMAX cnegosatens // Cos. rocyfapcTso 1 npaso. 1963. Ne 6. C. 114-116.

& Cm., Hanpumep: Oxeros CU. Cnosapb pyccKoro asbika. M., 1952. C. 795.
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HATWE, XapakTepusytoLlee GYHKLMIO Cy6bekTa B NMPOLecce ero B3avMoOTHOLLe-
HUA C OKPYXKAIOLLMMI 06bEKTaMN™,

Bonpoc 06 yronosHo-nNpoLeccyanbHbIX (yHKLMAX 3aTparvsaics MHOrM-
MU YUeHbIMU-TIPOLIECCYaCTAaMN®, O[JHAKO BbICKa3bIBaEMbIe UMM TOUKMN 3peHIs!
OYeHb PO3HATCA, B TOM YMCAe U MO TakMM Hanbonee 0BLMM BOMpOcaM LaHHON
npo6nembl, Kak:

> YT0 TaKoe yronoBHo-npoueccyanbHas PyHKLUMA? CKOMbKO UX?

> KaKoBO WX cofepykaHue?

> KT0 AB/SeTCA NX HoCUTENAMMN?

Bce 370 CBf3aHO C TeM, YTO "Lienb" - NOHATME Ype3BblYaiHO GO/MbLLION
eMKOCTW, M OT NPaBWIbHOCTW OMpPeAeneHns Lenn, Ha JOCTUXKEHVE KOTOpOi B
KOHEYHOM CYeTe Hanpas/eHa [eATeNlbHOCTb CyObeKTa, U OT ee COOTHOLLEHMA C
OPYrUMK, 6AM3NEXALMMUA  LEIAMU, K KOTOPbIM CTPEMATCS ApYrue cy6beKTbl,
HanpsMyLo 3aBUCUT NPaBUIbHOCTL ONpefeneHus ero gyHKumu. Ecimn uenb (pe-
aNlbHY10, KOHEYHYH0, 0OBEKTMBHYIO) pa3gpobuTb Ha MHOXKECTBO MESIKUX, Npo-
MEXYTOUHbIX Lief1eld, 3HaUUT, MOMyYnTCs CTOMBKO Xe yHKUMIA. B TO e Bpems,
eC/I NPe3toMUPOBaThb, UTO AEATENbHOCTb BCEX CYObEKTOB Hanpas/ieHa Ha foc-
TVDKeHMe OAHON 0bLUel Ans BCeX Lenu, To, CNeAoBaTebHO, BCE OHU BbIMOHS-
0T OJHY W TY Xe (hyHKUMIO.

BblN0 BbICKA3aHO MHEHWe, UTO (PYHKLMSA YYaCTHWMKA npolecca onpesens-
eTcsl ero "6nvkaiilleld LeNbo™ B COOTBETCTBUM C 136paHHOI 1M MO3ULMEN: ec-
NN 06BUHSEMbI NPU3HAET Cebs BUHOBHbIM, CMOCOGCTBYSA TEM CaMblM BbIHECE-
HUIO B OTHOLLEHUW Cebsl 0OBUHWTENBHOrO NPUIroBOPa, 3HAYMT, OH Mpecnedyet
LeNb OCYXXAEHUSI, TaKM 06pa3oM, OCYLLECTBASET PYHKLMIO "'CaMOO6BUHEHNS'",
MPOKYPOP XXe, 0TKasblBasiCb B CyZe OT 0OBUHEHWS, CTPEMUTCS K BbIHECEHMIO B
OTHOLLIEHUN no,qcypgmmoro onpasjaTensHoOro npurosopa W, T.e., OCYLLECTB/IAET
(yHKUMIO 3amTbI™, CyLLECTBYET 1 TOUKA 3PEHIs, B COOTBETCTBUM C KOTOPOI
MPOKYpOp B JaHHOM cngtlae OCYLLECTB/ISIET 0COBYH0 PYHKLMIO - "peabunuraum-
OHHY!O flesTeNbHOCTL" ®.

& dunocodckuii cnosapb. M., 1963. C. 122,

& cm., Hanpumep: AfameHko B.[l. CyLlHOCTb 1 NpeAMET 3almTbl 06BMHAeMOro. Tomck, 1983; Beigps M.M.
PYHKLMS 3aLLNTbI B COBETCKOM Yro/I0BHOM ripoLiecce // CoBeTCKOe rocyAapcTao v npaso. 1978. Ne 1.C. 39;
lonbeT IM.P. K BOMpocy 0 npoLieccyanbHbIx PyHKLMAX cnefosatens // CoBeTckoe rocyAapcTBo 1 npaso. 1963.
Ne 6. C. 111-120; 'ynses AJ1. Cnefosatesnb B yronioBHoM npotiecce. M., 1981. C. 8-32; [laes B.I". Mpoueccy-
abHble (hYHKLMM 1 MPUHLMM COCTA3aTENBHOCTM B YTOMOBHOM Cy0Npoun3BoAcTBe // MpasoBefeHne. 1974. Ne 1.
C. 66; Kas L|.M. CybbekTbl JOKa3biBaHUs B COBETCKOM YronoBHOM npouecce. Capatos, 1968. C. 33; Mapuy-
nonbckuii /1.A., lasbifos MN.M. O6BUHeHVE B COBETCKOM YrOI0BHOM npoLiecce: ABToped. Auc. ...A-pa. opug,.
Hayk. CBepganosck, 1973; Haxumos B.M. O6 yronoBHo-npoLieccyanbHbIx (hyHKUmsX // MpaBosefeHne. 1973. Ne
5.C. 71-76; PaxyHoB P.[l. Y4aCTHUKW Yron0BHO-NPOLECCyaslbHOV AEATENbHOCTM MO COBETCKOMY Mpasy.
M.,1961. C. 59; Casuukuit B.M. [ocyfapcTeeHHoe 06BuHeHMe B cye. M., 1971. C. 42; ®atkynnnH ®.H. O6-
BUHEHMe 1 CyfiebHbI npurosop. KasaHb, 1965. C. 61; YenbLios M.A. MoHATME 1 332411 COBETCKOTO Yr0NOBHO-
ro npouecca // YronosHbiii npouecc / Mog peg. M.A. Yenbuosa. M., 1969. C.11; LLiumarosckuii B.B. K Bonpo-
Cy 0 npoveccyanbHOM (PyHKLMKW CiefoBaTens B COBETCKOM yronoBHoM npouecce || MpasoBegeHue. 1965. Ne 2.
C. 175; OnbkuHp M.C. CyLwHOCTb COBETCKOrO YronoBHO-MpoLeccyaibHoro npasa. /1., 1963. C. 59-69; SnbkuHA
MM.C. Llenw n cpeAcTBa X JOCTUXKEHWA B COBETCKOM YrOM0BHO-NpoLeccyanbHOM npase. 1., 1976; Aky6 M.J1. O
MOHATM NpoLieccyanbHOM (YHKLMM B COBETCKOM Yrosi0BHOM CyaonpounssogcTee // MpasosedeHue. 1973, Ne 5.
C. 86 n MHorvie fipyrve.

& Cm.: Haxumos B.M. O6 yronosHo-npoLieccyanbHbIx hyHKumsx // MpasoseaeHve. 1973. Ne 5. C. 71-76.
% 3eneneLuii B.C. DYHKUMOHAbHAA CTPYKTYPa MPOKYPOPCKON AEATENbHOCTM. Xapbkos, 1978, C. 11-13.
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Takue paccy>xaeHus NpeacTaBNAoTCA HEBEPHLIMU, eCii Mbl FTOBOPUM O
MpaBOBbIX (PYHKLMsAX (MpaBOM 3afaHHbIX). Beab MOACYAMMBIV OCyLLECTBAsET
(hYHKUMIO 3aLUMTbl He TOMbKO TOrfa, KOrja OTPULET CBOKD BUHY, CTPeEMSCH K
BbIHECEHWIO B OTHOLLEHWW HEro onpasaTefibHOro npurosopa, Ho M Mpu3sHaBsas
CBOIO BMHY B COAESHHOM. B Takoi cuTyalun OH W ero 3alUTHUK MOryT ocna-
pUBaTb KBAIM(MKALMIO JECTBUIA, CAeNaHHYH0 CriejoBaTe/sieM MpU COCTaBEHNN
06BMHUTENBHOIO 3aK/H0UeHUs. HakoHel, fBKa C MOBMHHO (ec/im TakoBas MMe-
na MecT0), aKTVBHOE COZEICTBME PacKPLITUIO MPECTYMIEHNS U PO3bICKY UMY-
LLecTBa, J06bLITOrO B pe3ynbTare MPecTynieHus, SBAAOTCA 06CTOATENLCTBAMM,
CMArYaloLLMMY HakasaHWe. YCTaHOB/IEHWE >Ke CMArvatolmx HakasaHue 006-
CTOATE/NbCTB, 663 COMHEHNS, HEOTHEMIEMbIA KOMMOHEHT (DYHKLWN 3aLLUTbI.

UTo KacaeTcs 0TKasa NpoKypopa 0T 06BUHEHUS, TO 3TO OAMH U3 BO3MOX-
HbIX Pe3y/bTaToOB OCYLLECTBAEHUA UM (BYHKLMM OOBUHEHMS, 1 TaKO OTKa3 OT-
HIOfb HE O3HAYaeT, YTO MPOKYPOP CTaHOBUTCH HOCWUTENEM (DYHKLMM 3aLUTbI.
Henb3sa He cornacutses 34ech ¢ A.0. MOTOBWMNOBKEPOM, YTO “OTKa3aTbCs OT
0BBUHEHNS MOXET TOLKO TOT, KTO 0BBMHSET, @ He TOT, KTO 3aujuiaeT"®.

MOo)XeT BO3HUKHYTb 3aKOHOMEPHbIA BOMPOC: KakKyto PYHKLMI0 OCyLLecT-
BNSAET 06BMHSEMBINA, NMpU3HaBas cebs BUHOBHLIM B COBEPLUEHUW MPECTYMAEHNS,
KOTOPOro OH Ha CaMoM fieNie He coBepLuan (MpoLLe roBops - B C/lyvae camooro-
Bopa)? [ymaeTcs, UTO Takoi 0BBMHSEMbI HE CTAHOBUTCS HOCUTENEM (hYHKLIMM
CaMO06BMHEHUSA, & NPOCTO OTKA3bIBAETCA B CUY KaKMX-TO MPUYMH OT OcyLLe-
CTB/MEHNS (PYHKLIMM 3aLLMTbI, HOCUTE/IEM KOTOPOWA OH SBASIETCS.

MoHATME YroMOBHO-MPOLLECCYabHbIX (DYHKLWIA MMEET MpPaBoBO CMbICH,
M CBA3aHO 3TO C TeM, YTO LeNn, OnpefensroLme KX, - 37O NPOLECcCyasbHO-
npasoBble Lenun. Hadve roBops, hyHKUWW ABNAIOTCA COLMANnbHO OnpaBAaHHbI-
MU, COLMabHO-3afjaHHbIMK. B X OCHOBE NEXWT MpU3HaBaeMblii 3aKOHOAaTe-
Nem WHTepec (MyGANYHbBIA WM YacTHbIA), Ha YAOBNETBOPEHME KOTOPOro Ha-
npaBneHa [esTeNbHOCTb COOTBETCTBYHOLLMX CYOBbEKTOB (HOcuTenel yHKLUMIA).
UT0 XKe KacaeTcsi OTMEUEHHbIX Bbile OTK/IOHEHMIA OT 3afaHHOro NpPaBoM Onpe-
[leNleHHOro MHTepeca, TO 3TO MO3BONSET rOBOPUTHL /INLLIL O MHOTO06pasun 06b-
eKTMBHbIX NPEeAMOYTEHNIA NtoAeN, KOHKPETHBIX YKM3HEHHbIX CUTYauWii, B KOTO-
pble OHW NOMajatoT ¥ (MM) co3aat0T. TO eCTb NPaKTUKA 3HAUUTENBHO COXKHEee
1 Goraye npasa B CW/y aKTUBHOrO, PediIeKCMBHOIO XapakTepa LeATeNbHOCTU
cy6bekTa. Ho 3TO He 3HauWT, 4TO NPaBO BCErfa BblAAeT Xe/laeMoe 3a LeicTBm-
TenbHoe. XOT#, pasyMeeTcs, Korja Mbl roBOpUM O 3aKOHOAAaTeNsCTBe (B TOM
yucne, yronoBHO-MNPOLECCYabHOM), TO HE MOXEM He OTMeYaTb ero ofHOMep-
HOCTW, CTPEM/IEHMA BbIPa3UTh TOMKO OAMH 06pa3 npasa®’. BmecTe ¢ TeM no-
[06Han ecTKas counanbHas 06yCc/oBNeHHOCTb Npasa U1, CefoBaTeNbHo, Npea-
MUCbIBaHVe PYHKUMIA onpeaeneHHbIM CyObeKTam He UCK/HYatoT OTHOLLEHNS K
HEMY KaK K pamKe, KOHTEKCTY, CpefCTBY AeATeNlbHOCTW. BOT noyemy npoLieccy-
aNbHO-MPaBoBble (DYHKLUMM (KaK 1 NpaBoBble BOOOLLE) LOMKHbI paccMaTpyBaTh-

& MoTosunoskep H.0. OCHOBHbIE YrooBHO-MpoLeccyanbHble QyHKUMK, HApocnasnb, 1976 . C. 27.
70 MHOroo06pasim, MHOroo6pasHoOCTM Npasa cM., Hanpumep: Monakos A.B. O6iuas Teopusa npasa. Cr16, 2001.
C. 5-68.
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CA KaK CBOEro pofia BEKTOPbI, C OAHOW CTOPOHbI, LIEHHOCTHO-OPUEHTMPYIOLLME
CyOBEKTOB, a C ApPYroii - 06ecrneymnBaroLLe eAUHCTBO YrO/I0BHOIO NpoLiecca.

He cnepyer 3abblBaTb M TOro O6GCTOATENbCTBA, YTO MPOLECCYasIbHO-
MpaBoBble LIeNIM, B OCHOBE KOTOPbIX NIEXAT MPaBOBble WHTEPECHI, - MOHSATHE
BECbMa LLIMPOKOE.

CoG6CTBEHHYIO Lie/b MMEET KaXKAoe CNeACTBEHHOE U cye6HOe AeiicTBre U
pelleHne. Ecnu NpuHATL 3a OCHOBY MOJIOXEHWE, UTO KaXKaoi npoLeccyanbHo-
MPaBOBOM LeNW, Ha JOCTUXKEHWE KOTOPOA HanpaB/ieHO COBEpLUaeMoe Cy6bek-
TOM [Ie/iCTBME, COOTBETCTBYET OMNpee/ieHHas npoLeccyanbHas (yHKLWS, TO Mo-
NYYUTCS, YTO KOMMYECTBO (PYHKLMIA paBHO KOSIMYECTBY MPOLIECCYa/lbHbIX aKTOB.
DYHKUMA XKe, KaK OblN0 YKa3aHO BbIlLe, XapaKTepU3yeTcs He KakuM-nnbo of-
HUM felicTBMEM (Kakoe Obl BOXXHOE 3HaYeHVe OHO He UMENO), a OnpeseeHHON
[IEATENbHOCTbIO, T.e. COBOKYMHOCTbIO AEACTBUIA W peLUeHUiA, 00bEANHEHHBIX
LieNblo, Ha JOCTUXKEHME KOTOPOI OHW Hanpas/eHbl, W Mopoxgatowme (Bonso-
LLaoLLME) MPaBOBbIE CMbIC/IbI /15 BCEMO YrOM0BHOMO CyA0NPOU3BOACTBA.

Hanpumep, cocTaBneHWe O6GBUHWUTENBHOMO 3aK/kueHus (UM 06BUHW-
Te/MbHOrO aKTa), NoAAepXKaHne rocyapCTBEHHOTO 06BUHEHMS U Apyrue AeiicT-
BMs [03HaBaTeNs, CnefoBaTesns, MPOKypopa - 3T0 AeliCTBMSA, KOTOpble Hanpas-
NeHbl Ha M3006/1MYeHe 06BUHAEMOrO B COBEPLLEHUM MPECTYM/eHMa 1 obecne-
YeHMe MPUMEHEHMS] K HEMY Mep YrO/I0BHOW OTBETCTBEHHOCTM (LieNb 0BBUHE-
Hus). B cBOKO ouepefb OOBUHSEMbIN 1 3aLLMTHUK NPOTMBOAECTBYIOT 0OBUHE-
HWIO, UCMOMb3YA MPefOCTaB/IEHHbIE MM 3aKOHOM Npasa (OCYLLECTB/IAS NPaBo Ha
3alMTy), CTPEMATCA K NPEKpaLeHNIo YroNoBHOMO NpecnefoBaHUsa NGO CMsr-
YEHWIO HakasaHWsa (Liefb 3alyTbl). HeT COMHEHMIA, YTO Lienn 3TU NO CBOEW CyTW
ABNAKOTCA abCOMOTHO MPOTUBOMNONOXHBLIMWA. ECTb, 0OfjHaKO, OAMH MOMEHT, KO-
TOpbIV UX 06beauHseT. OH COCTOWUT B TOM, YTO 3TW LN AOCTMratoTCs, 3a ped-
KM MCK/IOYeHneM®™, B UTOre NpousBoaCcTBa No Aeny (T.e. NPy BbIHECEHWM MO-
CTaHOB/IEHMS! O MpPeKpaLLeHU aena uam nNpu BbIHECEHWU MPUroBOpa), NOAYM-
HEHHOro O6LIMM MPUHLMMAM W OTBEYarOLWMM 06LLEMY Ha3HAYeHUIO 3alimLLaTh
MHTEPEChI BCEX UL, U OpraHM3aLMiA, He3aBUCKMO OT TOFO, MOCTPaJas M M OHW
OT NPECTYNNEHNA U OT HE3aKOHHOIO M HEOBOCHOBAHHOIO OOBUHEHUS, OCYX-
[leHuns, orpaHnyeHns npas 1 ¢eobog (cT. 6 YTK).

Bce BblleckasaHHOe MO3BONSET ONPeaennTb NpoueccyabHble (yHKLMKN
B Yro/I0BHOM CyAOMpPOM3BOACTBE Kak BWAbl, HarpaBieHUs Yrosi0BHO-
npoueccyanbHOl AeATeNbHOCTY, pPasnyatoLLyecs No 0cobbiM HeMOCPeAcT-
BEHHbIM LIeN1SIM, YAOBMETBOPSIOLLMM NPaBOBbIM MHTEPecam ee Cy6beKToB 1
[OCTUraemMbIM B UTOre NPOM3BOACTBA MO feny.

% Henb3s, 0HAKO, He COFNacUTBCA C BbICKa3aHHOi A.M. JapiHLIM TOUKOVi 3pEHIS 0 TOM, YTO LI, KOTOpble
CTOAT Nepef y4aCTHUKaMM MpoLiecca, AOCTUraloTCA VHOTAA He B UTOre MPOM3BOACTBA MO /ey, a HECKO/bKO
paHbLUe. Tak, Hanpumep, rPaXAaHCKUIA NCK, Kak NpaBu/io, MOXET ObITb YA0BNETBOPEH NPW NOCTaHOB/EHNN 06-
BWHWTENbHOrO NpUrosopa. Ho Ta e Lieb JOCTUraeTcs B Ciyyae 06p0BONLHOMO BO3MELLIEHS yilepba [0 pas-
peLLeHns fiena no cylecTsy. MpekpalLeHre yronoBHOTO Npecnef0BaHns NPOTB 06BMHAEMOr0, KOrja Npous-
BOZCTBO MO ey NPOJO/MKAETCS, HO He YCTaHOB/EHbI MLA, NOANeXaLLVe MPUBIEYEHMNIO K YTOMOBHON OTBETCT-
BEHHOCTW, B/ieYeT npekpaLleHne hyHKLUM 3auTbl. MNpu NOSBAEHNN B ef1e HOBbIX 06BUHSAEMbIX MW MOL03pe-
BaeMbIX 3Ta (DyHKLMS ONsaTb BO3HMKaeT. CM.: SlapuH A.M. PaccnefoBaHue Mo YronoBHOMY fiefy: NpoLieccyab-
Hble pyHKUMK. M., 1986. C. 144.
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MpoueccyanbHas AeATeNnbHOCTb, TakUM 00pa3oM, NpeAcTaBnseT coboi
cucTemy GyHKUMIA. B gaHHOM BbllLe OMpedeneHun NogyYepkHyTO, YTO OCHOBa-
HUEM pa3feneHns PYHKLWA ABNSOTCS Lenn, NOCPeACTBOM BbIABMKEHUS KOTO-
PbIX 381aETCA KKAO0E 3 HanpaB/ieHWiA AeSTeNbHOCTU. 3HAUMT, eCM N3BECTHBI
Lienw, cToslme nepes cy6bekTaMy MPOLLECCYabHON AeATeNbHOCTU, MOXHO Bbl-
ACHWTb, CKO/bKO (PYHKLMIA OHa B cebs BKMIOYAET 1 KaKue.

MockonbKy Kpyr CyObeKTOB, MX MpaBOBOi CTAaTyC YeTKO OnpefeneHbl B
3aKOHe, cfienatb 3T0 OTHOCUTE/IbHO fIerko. Ha Hall B3rngg, YrososHoe cyzo-
MPOM3BOACTBO NPEACTaBNSAET COO0M CMOXKHYIO CUCTEMY, B KOTOPOIA CyLLECTBYET
HECKO/IbKO CaMOCTOSTENbHbIX YaCTHbIX Lieneid, B3aMOCBA3aHHbIX Apyr C Apy-
rOM HACTO/IbKO, HAaCKOMbKO KaXKas M3 HWUX COOTBETCTBYET O6LLEMY HasHaue-
HUWIO Mpovecca (ero LenesbIM YCTaHOBKaM):

> paspeLLeHve fena (npasosoro crnopa) (cT.cT. 8, 15 YTK) u orpax-

[ieHVe OT MpoM3BO/ia CO CTOPOHbI NPOLECCYaNbHbIX BnacTei (opraHoB 403-
HaHWs, NpefBapuTeNbHOrO CNeACcTBUS WM NpoKypatypbl) (cT.cT. 29, 125
YTK);

> YrofioBHOE MpecrefoBaHNe M OXpaHa Mpas M 3aKOHHbIX WHTEpPecoB

Mpw ero ocywiecTteeHnm (cT.ctT. 21, 37-41,124 YTIK);

> yyacTue B YronoBHOM npecnefosaHum (CT.cT. 22,42,43 YTIK);

> MPOTUBOLENCTBME YrONOBHOMY MNPECnefoBaHWI0  (OCYLLECTB/EHNE

npasa Ha 3awuTy) (4.1 cT.cT. 16,46-49 YTIK);

> y[0BMETBOPEHNE MPXKAAHCKO-MPaBOBbIX NpUTA3aHuii (cT. 44 YTK);

> MPOTUBOLENCTBME TPaXAAHCKO-MPAaBOBbIM NPUTSA3aHUAM (CT. 54

YMK)®.
OTUM LieNsM KOPPECTIOHAMPYIOT Takne (hyHKLMN:
1) npasocyaue;
2) 06BMHEHME;
3) 3aWMTa  YaCTHbIX Yro/fi0BHO-MPABOBLIX WHTEPECOB, HapyLUEHHbIX
MPecTyrneHnem;

4) 3aWmTa 0T 06BUHEHUS;

5) 3alyTa YaCTHbIX rPaXAaHCKO-MPaBOBbIX WHTEPECOB, HapyLUEHHbIX
MPecTyrneHnem;

6) 3aLMTa OT rpaXKAaHCKOro Mcka.

OcylLLecTBNeHWE NEPBOV (DYHKLMN BO3/IOXEHO Ha CYA, BTOPONA - Ha NMPOKy-
popa, CresoBaTens 1 f03HaBaTens, TPeTbel - Ha NOTEPNEBLLEro U YacTHOTO 06-
BWHUTENSA, YETBEPTON - Ha 06BMHAEMOr0, NMOAO3PEBAEMONO 1 3aLUMUTHMKE, MATON
- Ha rpaXAaHCKOro MCTLA, LUECTOW - Ha MPaXAAHCKOro OTBETUMKa. B ciyuasx,
NPeayCMOTPEHHbIX 3aKOHOM, B peasin3aumm TeX WK UHbIX (YHKLMIA y4acTBYHOT
W WHble Nnua (HanpyMmep, NpeacTaBuTent).

% 3enenelikuii B.C. dyHKLMOHaLHas CTPYKTYpa NPOKYPOPCKON AeATeNnsHOCTN. XapbKos, 1978. C. 11-13.
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8§ 2. YronosHo-npoweccyanbHasa (yHKUMNA NOTEPMNEBLLEr0

MpakTyeckn BCe Y4eHble-MpOLECCyanncTbl, 3aHMMaBLLKECS NpobiaeMoii
YrO/I0BHO-NPOLeCCyaNbHbIX (DYHKUMIA, YAENANN BHUMaHWe U DyHKLMAW Takoro
y4aCTHMKa MpoLecca, Kak MoTepreBLUMiA. BOMBLUMHCTBO M3 HUX C TEMU WK
MHbIMW OrOBOPKaMK YTBEPXJAOT, YTO MOTEPMEBLUMIA B YrofOBHOM NpoLecce
OCYLLIECTBNAET (PYHKLUMIO OOBMHEHMSA, NpUYeM [enaeT OH 3T0 AMbo camMocTos-
TeNbHO (MO fenam YaCTHOro 06BMHEHNS), MO0 "NMPUMbIKasA™, NPUCOEAUHSACL K
[eaTenbHOCTM ApYrMX YYaCTHWKOB MPOLEcca, SBMAIOLMXCA HOCUTENAMU [aH-
HOI (hyHKLWK, cnocobCTBYA Hambonee MOIHOMY U YCMELUHOMY ee OCYLLECTBe-
HUI0, MPOLLIE FOBOPS], CTAHOBUTCA COOGBUHINTENEM .

MHTepecHoe cykaeHue Bbickasan J1.[l. Kokopes. M0 ero MHeHuto, notep-
MEBLLMIA MOXET BbINO/HATL Pas/inyHble DYHKLUMN B 38BUCUMOCTM He OT KaTero-
pumn fena, a 0T KOHKPETHOM MO3WLMM NOTEPMeBLUEro B JaHHOM fdefe: " B Kak-
[OM KOHKPETHOM Clyyae, Mo KedKAOMY YrosioBHOMY [efny Heo6Xoavmo onpese-
NNTb, KakKyt NO3MLMIO 3aHUMaeT MOTEPreBLUMA, OCYLLECTBNEHUIO Kakoi npo-
LieccyaibHOV (DyHKLM OH coaeiicTeyeT" .

MepBast W3 BbllLEYKa3aHHbIX TOYEK 3PEHUST UCXOAMUT U3 coLmanbHoN 06y-
CNOBNEHHOCTWN (DYHKLMWM MOTepreBLUero, (hakTUYecKu OTOXMIECTBNAA ee C
(hyHKLVen 06BNHEHUS, B OCHOBE KOTOPOW NIEXMWT rOCYAapCTBEHHbIN, My6IMUHO-
npaBoBoii HTepec. CreayeT 3aMeTWTb, YTO 3aKOHOAATENb, pa3rpaHNumBas yro-
NOBHOE NpecfiefioBaHNe Ha Ny6inYHOe, YaCTHO-NYBINYHOE 1 YaCTHOE, MPOBO3-
rnaiwsas npaso NOTEePreBLLEro Ha y4yacTue B Yro/IoBHOM NPecnefioBaHUN U Bbl-
[enssn YaCTHOro OOGBMHWTENA B KAYECTBE OTAENbHOIMO YYaCTHWMKA Yrosi0BHOMO
npouecca (cT.cT. 20,22,43 YTIK), B Kakoii-T0 Mepe pa3gensieT Takoli Moaxoga,

BTopas >xe MOXeT OblTb MHTEPMNPETPOBaHa KaK 0TKa3 OT COLMasIbHOW
3a[JaHHOCTU (DYHKUMWM MOTEpreBLUero, T.e. OT WAEONOTUYECKU Tpebyemoro v
MO/IMTMYECKW OMpaBAaHHOro obpasa ero NoBefeHUs B YrO/I0BHOM MpoLecce.
WHaue roeopsi, feiicteus (6e3geiicTBME) MOCTpPadaBLUErO B YrO/IOBHOM [efe
00DBSACHAIOTCA He 3apaHee OnpefefieHHbIM 3aKOHOM MPaBoBbIM 3HaYeHVeM npu-
YMHEHHOTO eMy Bpefa, a ero 06bEKTMBHLIM NPeAnoYTeHMeM, 3a4aCTyHO He COB-
NajatoLLyIM € CoLaibHO 0A06PEHHON Liefbto.

MocTapaemMcs Mokasatb, YTO B paMKax U36paHHOr0 HamMu MOAX0Aa MeXay
MPUBELEHHLIMM BbILLE B3rNS4aMU HET HENpeofo/MMOro MpOTUBOPEUUs U YTO,
6onee TOro, 3aKOHOAATE/b YUMTbIBAET BO3MOXHOCTb MOAOOHBLIX OTKIOHEHWIA,
Npu3HaBeasi NPaBoOMEPHOCTbL CYLLECTBOBAHMA Y XKEPTBbI Pa3NNYHbIX MHTEPECOB.

HauHeM ¢ TOro, 470, KaK yKa3sblBaioch B rfase |, nog noTepresLUNM Crie-
JYeT NOHUMATb NMLO ((PM3NYECKOE UMW HOPUANYECKOE), B OTHOLLEHWI KOTOPOro
VMEIOTCS CBEefleHWs, AOCTATOYHbIe AN BbIBOLA O BEPOATHOM MPUUUHEHUM eMy
MPECTYM/IEHNEM MOPa/IbHOTO, (PU3NYECKOr0 UM MMYLLECTBEHHOTO Bpeda (4
FOPUAMYECKOr0 UL — TONbKO Bpeaa MMYLLECTBEHHOrO uau (1) LenoBoii peny-
Tauum) nmbo 0 TOM, YTO MOKYLLEHWEM HA MPECTYMNeHWe OHO 6bIfI0 NOCTaBNeHo

Crporosuy M.C. Kypc COBETCKOro yrosioBHoro npotecca. M., 1968. T.1. C. 39 - 44; OnbkuHg MN.C. Lienn n
CpeAcTBa UX AOCTUXEHMA B COBETCKOM YroNoBHO-NpoLeccyansHoM npase. J1., 1976. C. 7-59.
Kokopes J1.[. MoTepneBLUWiA OT NPeCTyN/EHNs B COBETCKOM Yro/loBHOM npoviecce. BopoHex, 1964. C. 82.
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Mnog, yrpo3y NpUYUHEHNS Takoro Bpea. Mpy Hanmumm JaHHbIX OCHOBaHUIA KOM-
METEHTHbIE OpraHbl BbIHOCAT MOCTAHOB/IEHWE O MPU3HAHUM COOTBETCTBYHOLLENO
Anua noTepnesLUKM. [lenaeTca 3To A TOro, YT06bl MOTEPNEBLUNIA, UCMONb3YS
MpefoCTaBMeHHbIE eMy 3aKOHOM NPaBa, CMOT [0Ka3aTb, YTO MEHHO OH SB/SET-
CS /IMLOM, MOHECLUMM Bpes, MOCKOMbKY TOMIbKO B 3TOM C/ly4ae OH MOXET pac-
CUMTbIBATb Ha TO, YTO €ro WHTepechl ByayT 3allyLLeHbl, & HapyLLIEHVe ero npas
B pe3y/NbTaTe MPeCTYNHOro nocsArarenbCTaa 6yAeT KOMMEHCUPOBAHO.
OKOHYaTeNbHOe peLLeHWe MO BOMPOCY O TOM, AEWCTBUTENLHO N NINLLY,
MPy3HaHHOMY MOTEPMEBLUMM, MPECTYMNNEHNEM NMPUUMHEH Bped W MOANEXUT Sn
OH YJOB/IETBOPEHWIO, GYJET BbIHECEHO MPU MOCTaHOBMEHUU OBBUHUTENLHOMO
UMK OMpaBAAaTeNbHOr0 NPUroBOpa CyAa WM MpK MpeKpalleHnn Npou3BoACcTBa
Mo feny Ha 6onee paHHeR cTagun. Takum 06pa3oMm, Lesb, K KOTOPOIi CTPEMUTCS
MOTepneBLUMIA, JOCTUIaeTCa B UTOre MPOM3BOACTBA MO YrosoBHOMY feny. 3a-
METWM, YTO (DYHKLUMS, OCYLLECTB/sIEMas y4aCTHMKOM NpoLiecca, OnpefensieTcs
MMEHHO TaKoi Lenbio. OueHb BaXEH B 3TON CBS3M U [OBO/ILHO CNIOXKEH C TOYKU
3peHus TeopuK BOMPOC O COAEPXKaHUM Lienn, K KOTOPOIA CTPEMUTCS MOTepres-
wwin. Monpobyem pa3obpaTbCs B 3TOM BOMPOCE, CPaBHWB MHTEPECH 0OBMHSE-
MOrO C MHTepecamm noTepneBLLUero. VIHTepeckl 3TU UMEHOT YTroIoBHO-NPaBOBYHO
npupody. Ha npakTuke MHTEpech! 1 NOTEPMEBLLEro U 06BMHAEMOr0 npeTepne-
BalOT CUMbHENLLIYH0 TpaHC(OpMaLMIo, KOTOpas 3ak/yaeTcs B credyrollem. B
MeanbHOW MOfENM, OTpPaXkKatoLLEe rocrofCTBYHOLLYO MAEONOMMI0 U NMOMUTUKY,
B pe3ynbTaTe COBEPLLEHMS MPECTYMIEHNS BO3HWKAET Yro/0BHO-MPaBOBOe MNpa-
BOOTHOLLIEHME, CYOLEKTaMU KOTOPOro SIBASIKOTCA rOCYAApCTBO, C OfHOI CTOpO-
Hbl, X NIMLLO, COBEPLUMBLLIEE NMPECTYM/IEHUNE, - C APYTOi. Y 060UX 3TUX CyObek-
TOB €CTb OMpefe/eHHbIe NpaBa U 0683aHHOCTW. Tak, y MPeCTYMHUKA B CBA3M C
COBEpLLEHMEM MPECTYMN/EHNS BO3HUKAET 063aHHOCTL MOHECTU YrOMOBHOE Ha-
KasaHue, 1 OfHOBPEMEHHO MPaBO Ha ero Ha3Ha4eHWe, ecii Tak MOXHO Bblpa-
3UTbCA, MO 3acnyraM. Y rocyfapcTBa e ecTb MpaBo Haka3aTb BUHOBHOE B CO-
BEPLLIEHMM NPECTYMIEHUS NLIO, HO MPY 3TOM eCTb M 0653aHHOCTb (KOPPECTOH-
JVpYHoLLas NpaBy BUHOBHOIO) HakasaTb €ro CripaBed/vBo, B CTPOTOM COOTBET-
CTBUM C TSHKECTBHO COAESHHOIO U IMYHOCTBHO BUHOBHOMO. KOHKpPETHBLIM cofep-
YXaHWeM 3TO MPaBOOTHOLLEHKE HAYMHAET HAMO/HATLCA C MOMEHTA BO36Y)KAEHMWS
YFOMOBHOIO fieNla U KOHKPETU3MPYETCS OKOHYATENIbHO B MOMEHT BCTYM/IEHUS B
3aKOHHYH Uy MpUroBopa cyfa. 3afaqa YrofioBHOro npouecca COCTOUT B Bbl-
SBMIEHNN COLEPXaHNS [AHHOr0 MPaBOOTHOLLEHUS. Y MNOTepreBLIEro B 3TOMA
UfeanbHOW MOZENM YTroNOBHO-MPaBOBO MHTEPEC JO/HKEH, KaK HU CTPaHHO 3TO
BbIF/IAAUT, COOTBETCTBOBATb MHTEpPECY OOBMHSEMOro, T.e. MOTEpneBLMiA fon-
XeH ObITb 3aMHTEPECcOBaH B MPUMEHEHUM K BUHOBHOMY MWLy CMPaBeAjMBOro
HakasaHusa. Ho 310 Mofenb uaeansHas. B peanbHON Xu3HU faHHas Mogens 6y-
KBa/IbHO, HEMOCPEACTBEHHO He peanunsyeTcs. [esTenbHOCTb CyGbeKTOB 3allThI
HanpasfieHa Ha TO, YTOBbl K BUHOBHOMY /LYY YTrOMOBHOE Haka3aHue He 6blno
MPYMEHEHO BOO6LLIE UK, CNn YK ByAeT NPUMEHEHO, TO KaK MOXHO MeHbLLe. Y
MOTEPNEBLUMX XXe YAaNieHue WHTEePecOB OT WAeasbHOW MOAenu Habnopaetcs
Kak B Ty, TaK U B ApYryt CTOPOHyY. HekoTopble noTepneBLUne CTPEMSTCS K TO-
MY, UTO6bI K BUHOBHOMY ObI/I0 MPUMEHEHO KakK MOXHO 60/1ee CTpOroe Hakasa-
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HWe, Apyrve OTHOCATCA K BOMPOCY O HakasaHus MpecTyrnHuka 6e3pasnnyHo, a
MHTEPeC TPeTbMX COCTOMT B MAHUMM3aLIMM HAKa3aHUA BYUHOBHOMO U aXe B He-
NPUMEHEHUN K HEMY Haka3aHWs BOOOLLe (KOHKPETHble MpuMepbl 3TUX pasHo-
BMAHOCTE NOBEAEHWA NOTEPNEBLLErO MPUBOAATCS HUXKE).

Bonee Toro, HaseaHHas Mogefnb (KOHLENUWs) He npussaHa BOO6LLE 00b-
ACHATbL MOLOOHOE MOBeAeHWe, KOTOPOe B YrOfIOBHOM MpOLecce Npu3HaeTcs
npaBoMepHbIM. BONpoc 0 3aKOHHOCTM WM HE3aKOHHOCTU MOXET CTaBUTLCA
NNLWb B OTHOLLEHWWN CNOCO6OB, KOTOPbIE 0OBMHSEMbIE 1 MOTEPMeBLUVe UCMOb-
3yH0T ANS YAOBMETBOPEHUS CBOMX YTOMOBHO-MPABOBbIX NHTEPECOB.

MoMMMO MHTepeca, KacatoLLerocs HakasaHVsi BUHOBHOTO B COBEPLUEHWN
NPeCTyn/eHns n1ua, y NOCTPasaBLUEro ecTb elle OAWMH UHTEPEC, CBA3AHHbIN C
TEM, UYTO MPECTYMHbIM MOCAraTeNbCTBOM €My MPUYMHEH OMPedeneHHbI Bpes.
EcTecTBEHHO, NOTEPMEBLUMIA 3aMHTEPECOBAH B TOM, YTO6bI BPef 3TOT ObiN KOM-
MeHCMPOBaH. Tak Kak MpakTUYecKU BO BCEX Cy4yasX MPUUMHEHHbIN Bperd He
MOAAAETCH BOCCTAHOB/EHWIO (MCK/IHOYEHME - PO3bICK 1 BO3BPAT MOXWLLEHHOO
VIMYLLIECTBA), TO MHTEPEC XEPTBbI NMPECTYMIEHWNA MOXET COCTOATb /ULLb B KOM-
neHcauyn 3Toro Bpefa. MocKonbKy KOMMeHcaums CBs3aHa Yalle BCero C fe-
HEXHbIMW OTHOLLIEHWAMU, TO [aHHbIA MHTEPEC NOCTPaAAaBLLEro BECbMa OTAaNneH
OT YrO/I0BHO-NPABOBbLIX WHTEPECOB W, KaK MpeLCTaBnseTcs, CyTb ero - rpax-
[laHCKO-MpaBoBasi.

C yy4eToM TOro, YTO YronoBHbIA NPOLLECC, HECOMHEHHO, B ropasgo 60/b-
LU/ CTeneHn CBA3aH C MaTepuaibHbIM YronoBHbIM MPaBOM, & He C rpaxaaH-
CKMM, MOXXHO CieNiaTb BbIBOZ O NMPUOPUTETAX B MHTEPECAX XXepTBbl, 1 Ha Nepsoe
MECTO Cpefy HWUX MOCTaBUTb WHTEPEC Yrosi0BHO-NPaBOBOMA, a WHTEpechl, Ka-
CatoLLyecss KOMMEHcaUun MPUYNHEHHOTO Bpeda, NPW3HaTb NO60YHbIMK B Yro-
NOBHOM Cy[JONPOW3BOACTBE, a Y/JOB/ETBOPEHUE WX LOMYCTUMbIM /LWL B TO
Mepe, B Kakoii 3T0 He MeLLaeT JOCTVKEHWIO Liefieil YrooBHOro npoLecca B Lie-
NOM. B peanbHOM XW3HW, OfHAKO, Camu MOCTpajaBLUvie pPaccTasnAoT Npuopu-
TeTbl CPean CBOMX MHTEPECOB W, YTO CNefyeT NPpu3HaTb, UX MHEHUE MO 3TOMY
BOMPOCY KapAMHa/bHO MPOTMBOMOMOXHO. Ha MepBblii MAaH OHU CTaBAT KOM-
NeHcauuio Bpesa, T.e. FPaXaHCKO-NPaBoBO UHTEpeC.

Hannume atoro vHTepeca y4TeHO MpOLECCYabHbIM 3aKOHOM, KOTOPbI
npesocTaBnseT MOCTpajasLieMy OT MPEeCTyrnieHus nuuy ((pusnyeckomy wam
HOPMANYECKOMY) BO3MOXHOCTb 3aB/IEHNS TPAXAAHCKOr0 1CKa B Liensx BO3me-
LLieHUs! UMYLLIECTBEHHOIO Bpeaa Vv UMYLLIECTBEHHO KOMIEHCALWN MOPa/IbHO-
ro spega (4. 1 cr. 44 YTIK). Opyroe [eno, YTo camu >KepTBbl He OCO3HAOT, a
COOTBETCTBYIOLLME AO/MKHOCTHbIE NNLA He NPUAAIOT 3HAYEHWS U He PasbACHS-
I0T, UYTO Y/OBMETBOPEHWIO TPAXKAAHCKO-NPABOBbIX MPUTA3aHUI B YrOMOBHOM
[ene CNy>XWT UCK. TO eCTb NOTEPMeBLUMI MOXET OrpaHNunTLCS peanusauyieit
AW (DYHKUMM 3aLUMTbI FPaXAaHCKO-MPaBoBbIX MHTepecos. Mpuyem, Gyayum
rPXKOAHCKMM MCTLOM M He nepecTaBast GbiTb NOTEPNeBLUMM, OH B Mpejenax,
TpebyembliX AN YCTAHOB/EHUS NPECTYMNEHWS B CUY AeCTBMA NpuHUmMna ny6-
JINYHOCTY, He 00M3aH, HO B MpaBe [0Ka3biBaTb NPUUMHEHKE eMy Bpeda, B TOM
uucnie U C pacyeToOM Ha BO3MOXHOE pa3bmpaTenbCTBO Aena B rPaXaaHCKOM
npoLiecce.
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Tak, y rpaxgaHuHa C. 6bin yrHaH asTomobunb. C. 3asB8un 06 yroHe, u
6b1710 BO3OY)X/EHO YronoBHOe feno. Yepes fBa [AHA aBTOMOOW/b Obl 0GHApY-
eH. MpecTynHMKKM, KaK 0Ka3anochb, He CMPaBUIMCL C YNpaBfieHeM, N MallnHa
nepeBepHynach, M3 6aka BbITeK 6eH3MH, 1 aBTOMO6WL 3aropencs. BoccTaHoB-
NeHVIO MallvHa He noanexana. HesamHTepecoBaHHOCTb noTepnesiiero C. B
TOM, 6YAyT HalifeHbl MPECTYMHUKN WAW HET U MOHECYT /I OHW OTBETCTBEH-
HOCTb, 06BACHANACH TeM, YTO 3a HEKOTOPOe BPEMS 4O C/yUMBLUErOCs OH 3a-
CTpaxoBan CBO aBTOMOGW/b 1 CTpPaxoBas KOMMaHWsi MOMHOCTHIO BbiMaaTvna
eMy CTOMMOCTb CropesLUeli MalluHbl. Ecam 6bl 6bl10 BOSMOXHO MOMYYNTb
[eHbr B CTPaX0BOW KOMMaHWK, He NpesocTaBsg CrpasKy 0 TOM, YTO Mo (hakTy
YroHa Bo36y>XeHO Yro/ioBHOe A€o, TO, BMOMHe BO3MOXHO, C. BOO6LLe He 06-
paLaics 6bl B MUAULMLO.

O3HayaeT M cKasaHHOoe, YTO No faHHOMY Aeny C. He HYyXXHO 6bu10 Npu-
3HaBaTb HW MOTEPMEBLUMM, HU FPXKAAHCKUM UCTLOM? B OTHOLLEHWM nocieaHe-
ro BapuaHTa BCE [O/DKHO 3aBMCETb OT €ro BOMEU3bABIEHUS, XOTA U He abeo-
NOTHO. Pa3bsicHeHWe cnefoBaTens 0 BO3MOXHOCTW KOMMEHCALMN MOPa/IbHOTO
Bpesa MO0 M3MEHUTb CUTYaLMIO. UTO Xe KacaeTcs AeCTBUTENbHO NMPUHSATOrO
B OTHOLWeHWUM C. peLLeHrs, TO 34ecCb He BCe TakK 0fHO3HaYHO. [efio B TOM, 4TO B
Cyde MOTEepreBLUWIA, CCbiasCh Ha TO, YTO YFOHLLUMKM HECOBEPLUEHHONETHNE,
MpocUn ONpeaennTb UM Mepy HakasaHWs, He CBA3aHHYIO C peasibHbIM fINLLEHU-
em cBobogpbl. Takum 06pa3oM, OH BCE XXe NPOsBWS CBON YacTHbIV YronoBHO-
MpaBoBOli WMHTEPEC, XOTA U3-3a ero HesBKW [BaX[bl MPULLIOCL OTK/I1aAblBaTh
cypebHoe 3acefaHve’?. Mpasaa, NocneaHee 06CTOATENLCTBO YKasblBaeT Ha To,
uTo C. ABHO He XOTen 3Toro Aenartb. Bo BCAKOM cnyyae, OTClofa NpeAcTaBnseT-
CA 0YEBMAHbLIM, YTO MO3ULMA MOTEPMEBLUET0 MOXET He COBMafaTh C Mo3uLiMel
06BUHEHNS.

Uallle BCEro 3TO OTMEYaeTCs MO fefaM, rae 06BUHSEMbIV 1 MOTePMEBLLINI
6blAM 3HAKOMbI 3307110 0 CYUMBLLIErOCS (Hanpumep, coceau, Apy3bst) Un AB-
NAOTCA POACTBEHHUKaMK. B Takmx cuTyaumsax 06bIYHO YCUAKS NOTEPReBLUEro
HanpaB/neHbl Ha OMpaBfaH/e 06BMHAEMOrO WM Ha CMArYeHNe ero OTBETCTBEH-
HocTu. Hanpumep, no geny IM., 0Cy>AeHHOr0 3a BCTYMN/IEHWE B MOJIOBYHO CBA3b C
AINLIOM, He JOCTUrLMM 16-neTHero Bo3pacTa, NMoTepneBLUas nojana KaccauyoH-
HY'0 >kai106y, B KOTOPOI NpocKna CMArYUTb OCY>KAEHHOMY HakasaHue 1 0CBO-
604uTb ero n3-nog cTpaxku, a no Aeny W., ocyaeHHOro 3a XecTokoe obpatLie-
HUWe C XKEHOM, NoTepneBLLas 06asoBasia MPUroBOpP U Npocuia OTMEHWTb Mpu-
FOBOP 1 f1eN10 NPON3BOACTBOM MPeKPaTUTL .

B npuBeaeHHbIX Npumepax Bpef NOTEPReBLLEMY BCE XKE MPUYMHEH. Bbl-
BatOT, OfiHAKO, CNyyan, KOrja peabHOro Bpeaa HeT, a /L0 MpU3HaeTcs notep-
MEeBLUMM B CBA3W C BO3HWKHOBEHMEM Yrpo3bl NPUYMHEHMS Takoro Bpefa. 310
MOXET UMETb MECTO He TOMbKO MPY MOKYLUEHUN Ha MPECTyniaeHue, HO 1 Mpw
OKOHYEHHOM npecTynneHun. Hanpumep, rpaxaaHka Y. Gblna ocyxjeHa 3a He-
3aKOHHOe MPoK3BOACTBO abopTa. MoTepresLuei FO. HMKaKOro Bpeda npuymHe-
HO He 6b1/10 (26opT NpoLuen ycnewHo). MoTepneBLuas B Nepuog, NpeasapuTesb-

2. Apxu cyaa Tomckoro paiiona Tomckoii o6nacTu. 1999. YronosHoe aeno Ne 1-198.
™ Cm.: Mepnos U.[I. KaccaloHHOe Npon3BoaCcTBO B COBETCKOM YrofI0BHOM npoLiecce. M., 1968. C. 170.
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HOro CnefcTBUS W CyfebHOro pasdyparensbCTBa HEOAHOKPATHO 3asB/1sNa Xo4a-
TaicTBa O NPEKpPALLEHN Yro/I0BHOIO NPECNeoBaHNs B OTHOLLEHWUN Y., cCbiia-
AICb HA TO, YTO OHW ABNAIOTCA NOAPYraMu U UMEHHO OHa (NOTepreBLUas) YroBo-
puna Y. caenars eii abopt’’.

Hepenko yronoBHO-NpaBoBOW WMHTEPEC MOTEPreBLUEro OrpaHWyeH NnLlb
npeceyeHVeM NpaBoHapyLUEHUS 1 HeOMYLLEHVEM MOBTOPEHUA ero B GyayLLeMm.
3TO NpoucxXoauT, Hanpumep, B CAyyae yrposbl YOUACTBOM. Ty e KapTuHy
MOXHO Habnogatb No fenam 0 NOKYLLEeHWW Ha NpecTynneHve. VIHorga B no-
[06HBIX CUTyalmsX NOCTPaAaBLUMIA MpecriefyeT eLle U rpakaaHCKO-NpaBoBble
Lenu, NpPUYEM He CBA3aHHbIE C NPeLbABMEHWEM MPaXKAaHCKOro mcka. Tak, U
NEPUOANYECKM B HETPE3BOM COCTOSHWW MPUXOLWUA B KBApTVPY CBOEN ObiBLUEl
XEHBbI, e OHa NPOXMBANA C 7-NETHUM CbIHOM, U HAHOCUA el no6oun. Yronos-
HOe Aeno 6b110 BO36YXAEHO Mo cT. 117 YK P® "VcTA3aHme", caHKLMs KOTOPOI
npejycMaTprBaeT fnLLeHVe cBo6OAbI CPOKOM A0 Tpex neT. [oTepnesLuas npo-
cuna cyg u3bpatb . mepy HakasaHusi, He CBA3AHHYIO C peasibHbIM NLLEHNEM
cB060bl. MpyunHa ee NpockObl 3aKHYaIach B TOM, YTO OOBMHSEMbIA pery-
NAPHO BbIN/JAYMBAET ANMMEHTbI Ha COAEPXaHWe CbiHa, pasMep KOTOPbIX J0-
BO/IbHO 3HaumTeneH (okono 1000 py6neid), a B Ciyyae SMLLIEHMA ero cBOBOAbI
noTepneBLUas, ecTECTBEHHO, HE CMOXET MO/yyaTb CPEACTB Ha COLepKaHue pe-
6eHKa B TakoM pasmepe’.

Kak BMAHO ¥3 NpUBEAEHHbIX BbilLe MPUMEPOB, MHTEPEChI, Mpeceyemble
MOCTPafaBLLMM, MOTYT BbITb O4EHb PAa3HOO6PA3HLIMM.

B Lenom Ha npakTvike NOTepPneBLLEMY, CKOPee BCEro, HeT HKaKoro aena
[0 TOro, Kakoe HakasaHue 6yJeT HasHa4yeHO CYAOM BWHOBHOMY. Ecnm xe no-
TepPreBLUMIA BCE XE KaK-TO NbITAeTCA NOBAMATL Ha PeLLeHe 3TOro BONpoca, To B
60MbLUMHCTBE Crly4aeB ero MpeanoyTeHns OTAAKTCA CMAMYEHWI0 HakasaHws
noacyamMmomy. CkasaHHOe OTHOCWTCS, rfiaBHbIM 06pa3oM, K fenam ny6nnyHoro
06BVHEHNS. DTO NOATBEPKAAETCA Pe3y/ibTaTaMi NPOBEAEHHOr0 aHKETVPOBaHNS
noTepneBLwMX - (IN3NYECKNX nL,. Bcero 66110 npoaHkeTpoBaHo 150 moTep-
nesLUMX, U3 HKUX 100 - No fenam O MPECTYNIeHUAX, OTHOCALLMXCA K KaTeropum
My6/IM4HOTO N YaCTHO-MYBANYHOTO 06BMHEHKS, U 50 - NO fenam YacTHOro 06-
BMHEHWS. bblno NpeaioXeHo 4 BapuaHTa OTBETA Ha BOMPOC O TOM, KaK, M0 MHe-
HUIO NOTepPMEeBLUEro, fOMKEH ObITb HaKasaH NoACYAUMBINA:

1. UTO6bI eMy Ha3HauMIM MaKCMMaslbHOE HaKasaHwe.

2. UT06bI eMy Ha3HauMIM He C/IMLLKOM CypOBOE HaKasaHue.

3. UT06bI eMy Ha3HauMIM O4eHb MATKOE HakasaHue.

4. MHe 6e3pa3/IM4yHO, KaK OH OyeT HakasaH.

Mo genam Ny6AnYHOro 06BMHEHUS Pe3ybTaTbl aHKETVPOBAHUS BbIrNSAAT
cnefyroLmm obpasom (Tabn. 4):

™ ApxuB JleHnHckoro cyaa  Hosocmbupcka. 1998. YronosHoe geno Ne 1-719.
s Apxus COBETCKOrO paiioHHOro cyaa r.Tomcka. 1997. YronosHoe aeno Ne 1-178.
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Tabnuuya 4

MHeHwVe NoTepreBLUKX MO Aenam My6INYHOro 06BUHEHWS
0 pasMepe HakKazaHus MoACyaMMOro

BapuaHT 0TBETa Ha MoCcTaB/eHHb I BOMPOC KommuectBO | %
OTBETOB
3a MaKcMmaibHOe HakasaHue 6 6
He cnuwikom cTporoe HakasaHue 48 48
OuyeHb MArKoe HakasaHue 7 7
MHe 6e3pa3nnyHo, Kak HaKaXyT NoACyAMMOro 39 39
WToro 100 100
Mo fenam YacTHOro 06BUHEHMSA PesyNbTaTbl AHKETUPOBaHWA BLIFNAAAT MHAYeE -
Tabn.5:
Tabnuua 5
MHeHWe NoTepneBLLMX MO fe/laM YaCTHOro 06BUHEHNS O pasmepe
HaKasaHusi MOACYAUMOro
BapuaHT 0TBeTa Ha MoCTaB/eHHb I BOMPOC Konmyectso %
OTBETOB
3a MaKcuMMasnbHOoe HakasaHue 2 4
He cnu1Likom cTporoe HakasaHue 19 38
OuyeHb MArKoe HakasaHue 26 52
MHe 6e3pa3/IMYHO, KaK HaKaXyT NMOACYAMMOro 3 6
WToro 50 100

WHTepecHo, yTo 43 MOTepreBLUMX MO [enam YacTHOrO 06BMHEHMs 13 50
(uto cocTaBnseT 86 %) 3HaAM 0OBMHAEMOrO A0 CMYYMBLLErOCS WM COCTOSAM C
HAM B OM3KMX OTHOLLUEHMAX (Cynpyrn, OnM3Kue pOACTBEHHUKW, 6/M3KMe
Apy3bsi).

ToT ¢haKT, uTo 52 % NOoTepneBLUNX MO 3TUM AeNaM BbICKa3aCh 3a O4EHb
MArKOe HakasaHue noacyaumoro (a ato 6osee Yem B CeMb pa3 MPEBOCXOAUT
aHasorMYHbIN MokKasaTesib No Aenam My6/MYHOro 06BMHEHWMS), FOBOPUT 06 UX
nHTepece (B Yron0OBHO-MPABOBOM 3HAYEHWW) B MPECEYEHWUM W HeLOMyLLEHNN
MOBTOPEHUs B OyayLlem COBEPLUEHHOrO B OTHOLLEHWW HUX MPOTVBOMPABHOIO
LesHm.

C [pyroi CTOpOHbI, MPOLEHT TeX MOTepneBLUMX, KTO BOOOLLE Bblpasun
KaKoli-nnbo YrosioBHO-NPaBOBON MHTEpeC MO [enaM 4YacTHOr0 O0OBMHEHMS
(94 %), 6onee 4em B 1,5 pasa NPEBOCXOAWT aHANOrMYHbINA NoKa3aTeNb Yy NoTep-
MeBLUMX MO Aenam Ny6anyHoro o6euHeHns (61 %).

PasymeeTcsl, NpMBeLeHHbIE JaHHbIE AOMYCKAOT PasHyo0 MHTEPMPeETaLuio,
HO B LIE/IOM YKa3blBaKOT, YTO KapaTesibHble NPUTA3aHnsA 60nee XapakTepHbl 415
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NOCTPafaBLUMX B fenax YaCTHOro 06BMHEHMA. MpuuyeM ypoBeHb KapaTesbHbIX
NpUTA3aHNIA (KenaHWs Kak MOXHO CTPOXKE HakasaTb) MOCTPajaBLUMX Bbille MO
[enam ny6/M4yHOro 06BMHEHUS, YeM Mo Aenam YacTHoro: 54 % npotus 42 % 3a
MaKCUMa/IbHOE U He CAIMLLKOM CTPOroe HakasaHue.

O6BLACHAKTCA NOMYYEHHbIE JaHHble, MO BCEW BMAMMOCTW, TeM, YTO MO
[enam ny6anyHoro 06BMHEHNS XapaKTep NPUYMHEHHOTO Bpeaa 60/ee CepbeseH,
B TO BpeMsi Kak No AeflaM YacTHOrO OOBMHEHWSI KOH(MKT MeXay >KepTBOA W
NPECTYMHMUKOM 601ee APKO IMYHOCTHO BbIPAXKEH.

Bnpouem, B npegenax gen ny6anyHOro M YacTHO-My6/MYHONO 06BUHE-
HUA MOTYT ObITb Cepbe3Hble OTK/IOHEHUSA OT BbISIB/IEHHOIO BbILLE COOTHOLLIEHNS
06BEKTUBHBIX MPEAMOYTEHNIA B 3aBUCKMOCTM OT BUAA MPECTYnneHns. JaHHble,
NosyyeHHbIe MO pe3ysibTaTaM Ornpoca NOTePNeBLUMX OT U3HacuioBaHua (cT. 131
YK P®), HaHeceHMs TenecHbIX noBpexaeHuin (cT. cT. 111, 112 YK P®), aBTo0-
TPaHCMOPTHbIX NpecTynneHuii (CT. 264 YK P®), xuuleHuin (cT. 158 YK P®),
npeAcTaBneHbl B Tabn. 6-10.

Tabnunuya 6

MHeHMe noTepnesLUmx o cT. 131 YK P®

BapuvaHT oTBeTaHa Konnyectso 0TBeTOB %
nocTaB/1eHHbIV BOMPOC
3a MakcuMasibHOe Haka- 36 72
3aHue
He cnuiukom cTporoe 10 20
HakasaHve
OueHb MArKoe HakasaHue 2 4
MHe 6e3pa3nnyHo, Kak 2 4
HaKaXyT MoACYyAMMOro
NToro 50 100
Tabnuua 7

MHeHuWe noTepnesBLUMX Mo cT.cT. 111,112 YK PP

BapvaHT 0TBETa Ha No- Konmyectso 0TBETOB %
CTaBJIEHHbIM BOMPOC
3a MaKCMMa/lbHOE Haka- 18 36
3aHue
He cnuwwkom cTporoe 26 52
HakasaHve
OyeHb MArKOe HakasaHvie 4 8
MHe 6e3pa3nnyHo, Kak 2 4
HaKaXXyT MoACYAMMOro
WToro 50 100
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MHeHWe noTepnesLLMX MO CT. 264 YK PO

Tabnuua 8

BapviaHT oTBETa Ha no- Korm4ecTso 0TBETOB %
CTaB/EHHb I BOMPOC
3a Makc1MasnbHOe Haka- 6 12
3aHue
He cnviwikom ctporoe 10 20
HakazaHue
OueHb MArKoe HakasaHue 32 64
MHe 6e3pasfIMyHo, Kak 2 4
HaKaxXyT MOACYAMMOro
VToro 50 100
Tabnuua 9
MHeHwue noTepnesLLUMX No CT. 158 YK P®
BapviaHT oTBETa Ha Mo- KonmuecTBo 0TBETOB %
CTaB/EHHb I BONPOC
3a MaKcMMa/lbHOe Haka- 3 6
3aHue
He cnuwkom ctporoe 16 32
HakazaHue
OueHb MArKoe HakasaHue 28 56
MHe 6e3pa3niMyHo, Kak 3 6
HaKaXXyT MOACYANMOro
VToro 50 100

HeTpyaHo 3ameTaTb, YTO KapaTe/bHblli MHTEPEC MO BCEM MPUBEAEHHbLIM
KaTeropusm fen sBHo npeobnagaet (94—9% %). Ho ypoBeHb kapaTesbHbIX npy-
TA3aHWIA Cepbe3HO Pa3NNYAETCA: 3a MakCUMabHOE M He CIULLIKOM CTPOroe Ha-
KasaHue no cT. 131 YK P® nno ct.cT. 111, 112 YK P® - 92 % 1 88 %, no CT.
264 YK P® un cT. 158 YK P® - 32 % 1 38 % COOTBETCTBEHHO. [Mpy 3TOM B Lie-
NOM NPEACTaBASETCA QYEBMAHON YXKE BbISB/IEHHAsA HaMU CBA3b MeXAy Kapa-
TeNbHbIM WHTEPECOM W CTEMeHbI0 BOB/IEYEHHOCTM MOCTPAAABLUEr0 B MEX/INY-
HOCTHBIIi KOH(/IMKT C MPECTYMHWKOM, ONpeaensieMoli B AaHHOM Cydae Xapak-

TEPOM MPUYMHEHHOTO Bpeaa.

He npoTuBOpeYaT TakoMy BbIBOZY M pe3y/bTaTbl OMPoca pyKoBoauTenelt
TeX OPUANYECKIX NIWLL, KOTOpbIE NOCTPaAaM OT XuLleHwid (Tabn. 10):
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Tabnuua 10

MHeHVe nocTpafaBLUnX - OPUANYECKUX 1L, MO CT. 158 YK PP

BapviaHT oTBETa Ha ro- Konn4ecTeo 0TBETOB %
CTaB/IEHHb I BOMpPOC
3a MakcuMasibHOe Haka- 2 4
3aHue
He cnunwkom cTporoe 11 22
HakasaHve
OueHb MArKOe HakasaHue 31 62
MHe 6e3pa3niMuHo, KaK 6 12
HaKaXyT NOACYAMMOro
NToro 50 100

OfHaKo MOAMGMKALMS YeTBEPTOrO BOMPOCA MyTeM [J06aB/feHWs COB -
«T/TaBHOE, BO3MECTUTb MPUUMHEHHBIA MHE BPE[» - CYLLECTBEHHO MEHSET C/o-
YKUBLLYHOCS! KAPTVHY B M0/1b3Y UMEHHO MOC/EAHEro BapuaHTa OTBETa.

LlonoNHUTENbHBIA OMPOC XXepTB MPECTYN/IEHNI MO TEM Ke KaTeropusm

YrONOBHbIX AN NoKa3an cnefdytoLime pesynstarsl (Tabn. 11):

MHeHwue noTtepnesLumx no cT. 131 YK P®

Tabnuuya 11

BapviaHT oTBeTa Ha ro- Konn4ecTeo 0TBETOB %
CTaB/IeHHb I BOMPOC
3a MakcuMasibHOe Haka- 34 68
3aHue
He cnuiikom ctporoe 9 18
HaKasaHue
OueHb MArKoe HakasaHvie 1 2
MHe 6e3pa3nnyHoO, Kak
HaKaxXyT NoACyAMMOro, 6 12
rfaBHOe, BO3MECTUTb
Bpes,
WToro 50 100
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Tabnuua 12

MHeHwve notepneswnx no crt.ct. 111,112 YK P®

BapuaHT OTBETA Ha Mo- Konnyectso oTBeTOB %
CTaB/IEHHbIV BOMPOC
3a MakCcUMasibHOe Haka- 17 34
3aHue
He cnvwkom cTporoe 23 46
HaKasaHue
OueHb MArKoe HakasaHue 1 2
MHe 6e3pa3nnyHo, Kak 9 18
HaKaxXyT NOACYAUMOrO,
rnaBHoe, BO3MECTUTb
Bpes
nToro 50 100
Tabnuuya 13
MHeHve noTepnesLwnx no CT. 264 YK PP
BapuaHT oTBeTa Ha no- Konunuectso 0TBETOB %
CTaB/1EHHbIV BOMpPOC
3a MaKkc/MaslbHOe Haka- 4 8
3aHue
He cnnwkom cTporoe 4 8
HaKasaHue
OueHb MArKoe HakasaHue 6 12
MHe 6e3pas/IMyHo, Kak 36 72
HaKaxXyT NOACYAMMOroO,
rnaBHoe, BO3MECTUTb
Bpes
nToro 50 100
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Tabnuua 14

MHeHwve noTepneBLUmMx no cT. 158 YK P®

BapuiaHT oTBeTa Ha ro- Konn4ectso oTBeTOB %
CTaB/EHHbIA BOMPOC
3a MakcMMasibHOe Haka- 4 8
3aHue
He cnnwkom cTporoe 5 10
HakasaHue
OueHb MArkoe HakasaHue 4 8
MHe 6e3pa3nnyHo, Kak 37 74
HaKaXXyT NoACYAUMOTrO,
rnaBHOe, BO3MECTUTb
Bpes
WToro 50 100

Tabnunuya 15

MHeHVMe nocTpagasLUmnX - OPUANYECKMX L, Mo CcT. 158 YK P®

BapuiaHT oTBETa Ha Mo- Konmyectso oTBeToB %
CTaB/IeHHbIA BOMPOC
3a MakcMMasibHoe Haka- 2 4
3aHue
He cnmwkom ctporoe 4 8
HakasaHue
OyeHb MATKoe HakasaHue 3 6
MHe 6e3pa3nnyHo, Kak 41 82
HaKaXXyT NOACYAUMOTrO,
rnaBHoe, BO3MECTUTb
Bpes
WToro 50 100

[Jaxe no fenam 0 HaCWUMbCTBEHHbIX MPECTYNIEHUAX YACMO NOTEPMEBLUMX
- (M3nYeCKMX NnL, OTAABLUMX NPEANOYTEHMNE YETBEPTOMY BapuaHTy, 3aMeTHO
Bo3pocno: ¢4 % po 12% no cr.131 YKunc4%po 18%nocr.ct. 111,112 YK.
Bornee cyuectseHHO pasnnyme no cT1.264 YK - ¢4 % po 72 % v no cT. 158 YK -
€ 6 % [0 74 %. AHa/I0OTMYHbIe JaHHbIe MoyYeHbl Mo CT. 158 YK 1 B OTHOLLEHWN
NnocTpajaBLUMX - HOPUAUYECKMX /LY COOTBETCTBYIOLLME MOKAa3aTenu BO3POC/N
¢ 12 % fo 82 %.

PasHo06pasune 1 CNOXHOCTb 3aLLMLLAeMbIX XKEPTBAMU MPECTYMIEHWIA UH-
TEepecoB MOATBEPXKAAET U TOT (hakT, YTO Ha MPAKTUKE OYeHb 4acTO BO3HUKAOT
CUTyaUmMn, Koraa NoTepneBLUMIA COBEPLUAET Kakue-nMbo AencTBMS B NOMb3y 06-
BUHAEeMOro. Kak npaswno, 3Ta AesTeNbHOCTb NMOTEPNEBLLEro NPUBOAUT K TOMY,
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T.N.). VIMEHHO B [J@AHHOM CMbIC/E HY>KHO MOHUMaTb CaMOCTOSATE/IbHOCTb COOT-
BETCTBYHOLLUMX (DYHKLWIA, KaXas M3 KOTOPbIX MMEET COOCTBEHHDbIA MEXaHN3M
OCYLLIECTBNEHUS, [OMYCKAOLWMIA MHOrOBapyaHTHOCTb MOBEAEHUS MOCTPajas-
LUMX B TOW Mepe, B KakOi 370 He MpOTMBOPeYUT 06LLei My6/IMYHO-NpaBoBOi
HanpasneHHOCTN CyJOMPOM3BOACTBA HA OXpaHy YacCTHbIX WHTEPEcoB (m3nye-
CKUX U FOPUANYECKUX ML,

BMmecTe ¢ Tem NpeacTaBiseTcs BMOMHE OYEBUAHBLIM, UYTO >XepTBa MpecTy-
MNEHNS MOXET OAHOBPEMEHHO WMMETb MPUTA3aHMA Kak YronoBHO-NPaBOBOro,
TaK 1 rpaxaaHCKo-NpaBoBOro xapakTepa. B Takom ciyuae (MAeT v peyb 0 (m-
3MYECKOM W/ HOPUAMYECKOM NWLE), KaK NpaBuno, HET HeO6XOAMMOCTM Hafe-
NSATb ee ABOVHbIM CTATYCOM: JOCTATOYHO CTaTyca NOTepresLUero, ecnum, KOHeu-
HO, rpaXJaHCKO-NPaBOBO MHTEPEC HE BbIXOAWT AANEKO 3a Npejenbl, 3a4aHHble
YrO/I0BHO-NPAaBOBbIM 3HAYEHWEM pasmepa MPUYMHEHHOrO Yyilepba. Tem He me-
Hee MpaBOBYO MPUPOAY KOHKPETHbIX MPUTA3aHWiA NOCTPasaBLUero 3T0 He Me-
HseT. 1160 ¢ CyOLEKTMBHOM TOUKM 3PEHMS OHM IMBO €CTb, NGO HET, a C 06bEK-
TWBHOW - NPW3HaHbl MaTepuaibHbIM YTOMOBHLIM U FPEXKAAHCKAM MpaBoM M
VIMEIOT YrOfI0BHO-MPOLIECCYabHbIA MEXaHW3M 3aLLMUTBI.

Henb3sa He ckasaTb 1 elle 06 O4HOM MHTepece NOCTPaAaBLLEro OT NPecTy-
MAEHWSA LA, CBA3aHHOM C YPerysmpoBaH1MeM ero KOH(IMKTa ¢ 06BMHAEMbIM.

To, UTO Takoe MPeArnoYTEHME CYLLECTBYET Ha MPaKTWKe, HECOMHEHHO.
MonyyeHHble HamKn faHHbIe W NPUBELEHHbIE Bblllie MPUMEPbI HarNsAHO CBuAe-
TeNbCTBYIOT O TOM, YTO XEPTBbl BO MHOMUX C/y4yasX BbIPaXatoT roTOBHOCTb
NPOCTUTb, & MHOTAa W 3aLLWUTUTb NPECTYMHUKOB.

[na 60/bLuein y6eanTeNsHOCTU Mbl MPOBENN LOMOMHUTENIBHOE UCCeao-
BaHWe, B KOTOPOM nepef MOCTPajaBLUMMM OT MpecTynneHuid 6bin nocTaBneH
Bonpoc: «["0TOBbl M Bbl MPUMUPUTLCSA (MPOCTUTL) NMPUUMHMBLLENO BaM BpeL
NPECTYMNHMKa?» CO CMeLyoLMMN BapraHTamm OTBETOB:

1. [a, ecnv NpectynHUK UCKPEHHE MOMpPOCUT MPOLLEHNS.

2. [a, ecnu NpecTynHWUK NONPOCUT NPOLLEHWA U BO3MECTUT yLLep6.

3. [a, eciv OH BO3MeCTUT yLLep6 1 OyAeT HakasaH.

4. HeT, OH JO/mKeH BbITb HakasaH ¥ BO3MECTUTb yLLepo.

MonyyeHHble B pe3ynbTaTe WCCMENOBaHWS [aHHble NpPeACTaBfieHbl B
Tabsn. 16-20.

Tabnuua 16

MHeHve noTepnesLUmx no cT. 131 YK P®

BapuaHT 0TBETa Ha M10- Kon1yecTBo 0TBETOB %
CTaB/eHHbI BONPOC
1 0 0
2 1 2
3 3 6
4 46 92
NToro 50 100




4TO OH MPUHOCWT KAacCaLMOHHYH Xanoby, B KOTOPOI YTBEPXKAAET, YTO OCYX-
[EHHOMY OnpeaenieHo CAMLLKOM CTPOroe HakasaHue, M COOTBETCTBEHHO MpOCUT
ero CMArYnTb. BO3HMKAET BOMPOC: a MOXET /I BOOOLLE MOTEPNEBLLNIA 06XKano-
BaTb MPUIOBOP B MHTEpEcax OCYXAEHHOro? Hu NpeXKHWii, HW HOBbIN NpoLiec-
Cya/lbHble 3aKOHbI MPSMO He rOBOPSAT 06 OTCYTCTBMM Y MOTepreBLUEro npasa Ha
06)kanoBaHMe MPUroBopa B MHTepecax ocyXaeHHoro. A.0. MoToBWIOBKep U3
TOr0, YTO B 3aKOHE UMEETCH yKa3aHWe Ha ONpPOTECTOBAHME KXKAOr0 He3aKOHHO-
ro U HeOBOCHOBAHHOIO NPWroBOpa NPOKYPOPOM, AeNaeT BbiBOL, YTO “apyruve
CTOPOHbI MOTYT YKa3bIBaTb B CBOEH Xano6e TOMbKO Ha HapyLUEHWE 1X MpaB 1 He
MOTYT CTaBUTb BOMPOC O HapyLLEHUW Mpas Apyrux cTopoH"’®. [axe ecnm oT-
B/IeYbCA OT TOFO, YTO UHTEPECHI NOTEPreBLLEr0 MOryT TONKaTb ero Ha CoBep-
LLIeHWe [e/CTBUIA B MOMb3y 06BUHAEMOrO (MPUMeEpbI Bblllie MPUBOANINCE), Haii-
TV Ha NPaKTUKe MOXHO C TeM, YTO Xano6a, NPUHOCKMas NOTEPNEBLLNM B CBOUX
MHTEepecax, NOMHOCTLIO COOTBETCTBYET MHTEpPECaM OCYXXAEHHOMO M HarnpasneHa
Ha ero onpasfaHvie. Takas CUTyauus MOXET CNOXWTLCA TOrAa, Korga, Hanpu-
Mep, W3 ABYX MOACYAMMbIX Of4MH OMpaBdaH, a BTOPO OCYXAEeH, OfHaKo no
MHEHVIO NOTEepreBLLEro cnefoBaso Obl caenaTb Ha060POT - OCYAUTL TOTO, KO-
TOpLIV CyLOM ONpaBfaH, a OCYXXJEHHOrO - OnpaBAaTh.

Mo nyTn NpU3HaHWA 3a NOTEPMEBLUMM NpaBa Ha 06kanoBaHWe NpUrosopa
B MHTEpecax OCY)X[EHHOro MAeT U cyfebHas npakTuka. Tak, MoTeprneBLUMMU
nepefaBa/IMCb KaccalMOHHbIE Xanobbl ¢ MPOcLOO 06 onpaBgaHUM UK CMST-
YEHUWN HaKaszaHWA OCYXeHHOMY Mo 7 aenam u3 250 n3yyeHHbIX, YTO COCTaB/If-
eT 2,8 %. Mpy 3TOM HM OAHOMY W3 MOTEPMEBLUMX He OblN0 OTKa3aHO B MPUHS-
TWUW Xanoobbl - BCE OHW OblNM PAaCCMOTPEHBI 1, 60/Ee TOr0, OfiHA U3 HWX YA0B/e-
TBOpEHA - OCY)KAEHHOMY, KaK TOro 1 npocun noTepreBLUNi, HasHavyeHo 6onee
MArKoe HakasaHue.

OcHOBHas 3afa4a NoTepnesLUero, 04HaKo, BCerga 0CTaeTcs HEM3MEHHOM
N COCTOWT B TOM, YTO OH CTPEMMTCS A0Ka3aTb, YTO AB/AETCA NIMLOM, KOTOPOMY
MPUYMHEH BPef, NOCKO/bKY 3TO HEOBXOAMMO 4/11 LOCTVXKEHUS KOHEYHOW Lienn
- BOCCTAHOB/IEHMA HapYLLUEHHbIX Npas.

Takum 06pa3oM, OCHOBHbIMM LIE/IAIMIA Y4acTVs NOCTPajaBLUEro B Yronos-
HOM npoLecce ABNSIOTCS YAOBNETBOPEHME CBOEr0 YrofIOBHO-NPABOBOrO MHTe-
peca 1 y40BNETBOPEHMS TPaXKAaHCKO-NPaBOBLIX MNPUTA3aHWIA. V3 3Toro cnefyer,
4TO MOTEpPNeBLUMI B YrO/I0BHOM CYJOMPOM3BOLCTBE OCYLLECTBASET (hYHKLMUM
3alMThl YaCTHOMPABOBLIX U FPaX4aHCKO-NPaBOBbIX MHTEPECOB, HapyLUeHHbIX
MPeCTyr/eHNeM.

Ba)kHO NOAYEPKHYTb, YTO 3TV UHTEPECHI HE NPOCTO MPU3HaHbI 3aKOHOAA-
Tenem, HO W ABNSKOTCS CaMOCTOSATE/IbHLIMK, Ha YTO YKasblBaeT NpeayCcMOTpeH-
Haa YTTK BO3MOXHOCTb Y4acTus XepTBbl MPECTYN/IEHNA B Yro/IOBHOM [efe B
KayecTBe MoTepneBLUEro (MM YaCTHOrO 06GBUMHWTENS) NGO (M) rPaKAAHCKOro
uctua. Mpryem Mbl FOBOPUM O H/IMHMN NPUHLMMNAILHON NPaBOBO BO3MOX-
HOCTW 19 OTAENbHOrO (Pa3aeNibHOr0) OTCTauBaHWS YKasaHHbIX BblLle MpUTA3a-
HIWI (BbIPaXXAKOLLIECA B HAIMUMM KOHKPETHBIX NpaB, 00513aHHOCTEN, rapaHTuiA 1

® MoTosunoskep 51.0. OCHOBHbIE YrON0BHO-NPOLiECCyanbHble hyHKLMK. Apocnasns, 1976. C. 45.
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Tabnuua 17

MHeHve notepnesLwnx no cr.cT. 111,112 YK P®

BapuaHT oTBeTa Ha rno- Konnuyecteo 0TBETOB %
CTaB/IEHHbI BOMPOC
1 1 2
2 8 16
3 20 40
4 21 42
NToro 50 100
Tabnuuya 18
MHeHve noTepneBLUnX No cT. 264 YK P®
BapuvaHT oTBeTa Ha ro- Konn4yecTso 0TBETOB %
CTaB/IEHHbI BOMpOC
1 1 2
2 29 58
3 11 22
4 9 18
NToro 50 100
Tab6bnuua 19
MHeHme notepnesLnx no cT. 158 YK P®
BapuaHT oTBETa Ha M0- KonnyectBo 0TBETOB %
CTaB/IEHHbI BOMNPOC
1 2 4
2 36 72
3 3 6
4 9 18
NToro 50 100

54




Tabnuuya 20

MHeHwWe noTepneBLUNX - OPUANYECKUX L, no cT. 158 YK PO

BapwaHT oTBeTa Ha no- Konnyectso 0TBETOB %
CTaB/IeHHbIV BONPOC
1 0 0
2 42 84
3 5 10
4 3 6
MToro 50 100

13 Bcex 250 ONPOLLEHHBIX MO BCEM KaTEropusiM YroioBHbIX AeN NepBblii
BapWaHT OTBeTa npeanoynm nvwb 1,6% nocTpagaBLuMX, BTOPOi - 46,4 %, Tpe-
Tuii- 16, 8%, 4eTBepThiii - 35,2 %.

3a nepBbIM BapUaHTOM CTOAT MPUTA3AHUS, KOTOPbIE MOTYT ObITb Ha3BaHbI
YUCTO MPUMUPUTENBHBIMW, MOCKO/bKY TOTOBHOCTb MPOCTUTHL MPECTYMHMUKA
3[€Cb He CBf3aHa HY C KOMMEHcaLyel, Hi C HakasaHveM. 3a BTOpbIM - MpUMK-
PUTENbHO-KOMMEHCALNOHHBIE, TPETbUM - KOMMEHCALMOHHO-KapaTe/bHble, He
UCKMIOYaloLWye  TOTOBHOCTM  MPOCTWUTb,  YeTBEPTbIM - KapaTefbHO-
KOMMEHCAUVOHHbIe, OTPULAIOLLIME BO3MOXHOCTb NMPUMUPEHMA BOOOLLIE.

MepBble fBa BapuaHTa OTBETOB 06LEAWHEHLI OTCYTCTBUEM KapaTeslbHbIX
NpUTA3aHKiA (48 %), BTOpble ABa - MX HamuneMm (52 %). Mpu 3ToM, Kak 1 B pa-
Hee MpPUBELEHHbLIX OMPOCax, OTKIOHEHWS B 3aBUCUMOCTW OT KaTeropuu [fen
BeCbMa CyLLEeCTBEHHbI. 10 genaMm 06 U3HACWIOBaHWAX COOTHOLLEHWE Hekapa-
TenbHOI (MPUMMPUTENBHON) 1 KapaTeNbHOM HampaBneHHOCTER cocTaBmno 2 %
K 98 %, HaHeCEHWUW TenecHbIX noBpexaeHuii - 18 % Kk 82 %, aBTOTpaHCMOPT-
HbIX NPecTynneHmax - 60 % K 40 %, xuwleHusx - 76 % K 24 % (ana gusmnye-
CKMX NnLL) 1 84 % K 16 % (815 FOPUANYECKUX NNLL).

WHaue rosops, B 06LLEM MOATBEPXAAIOTCSA paHee BbisSB/IEHHbIE HAMW 3a-
KOHOMepHOCTH:

HanpasneHHOCTb 144 onpoc (150 | 2-i1 onpoc (250 | 3-i onpoc (250 | 4-# onpoc (250
NpUTS3aHUIA yen.), % yen.), % yen.), % yen.), %
Hekaparte/ibHas 28 6 51,6 48
KapartenbHas 72 94 48,4 52

NS HarnagHOCTM CPaBHUM Pe3ynbTaThbl ABYX MOCNEAHWX M3 MPOBEAEH-
HbIX HaMW ONPOCOB (YMCAUTENb - MPEAbIAYLLWIA, 3HAMeHaTeb - NOCeAHNIA):
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HanpasneHHocts | Ct.131 | Cr. 111, Cr.264 | Cr. 158 YK | Cr.158 YK P®
NPUTA3aHUIA YKPO® | 112 YKP®| YKPD | PO (dmsnde- | (fopuandeckue
CKMe nua) mua)
HekapartenbHas 12 18 72 74 82
2 18 76 76 84
KapaTenbHas 88 82 28 26 18
98 82 24 24 16

PacxoxeHus B nokasarenax no cT. 131 YK P® B pamkax HacTofLLEro
1CCNEefoBaHNS He UMEIOT CYLLECTBEHHOIO 3HAYEHUS U BMOJIHE MOTYT ObITb 06b-
ACHWMbI UM CKOPPEKTMPOBAHBI MPU KPUMUHONOMYECKOM U3ydeHn’’. [ina Hac
XXe BakHee 3[ecb ONpefe/ITb HaIMyMe U CaMOCTOATE/IbHOCTbL TEX WM UHbLIX
NPUTA3aHWIA, HEXXENW CTeNeHb MX PacrpPOCTPaHEHHOCTU.

WHTepec nocTpagaBLLero B paspeLLeHnm ero KoHMINKTa ¢ NPecTyrnHUKOM
nyTeM NPUMMPEHWS NPU3HAH YrOMOBHLIM W YrOMOBHO-MPOLECCYa/ibHbIM 3aKO0-
HOM (CT. 76 YK P®, u. 2 cT. 20, cT. 25 YTIK) 1 uMeeT onpeaeneHHbIi MexaHn3m
OCyLLeCTB/eHMS (CT.CT. 212-214, 318, 319 YT1K). OgHako no Aenam YacTHOro u
YaCTHO-MY6/IMYHOTrO OOBUHEHUS LieMb YOB/IETBOPEHUSA YACTO NPUMUPUTENBHO-
ro UHTepeca Bpsg /I MOXET pacCMaTpyBaTbCs B Ka4eCTBe OCHOBHOM, MOCKO/b-
Ky caM (hakT obpalLieHns B Cy[, 03HAYaeT Ha/iMyme y NocTpajasLuero mbo Kapa-
TeNbHbIX, /IM60 KOMMEHCALMOHHLIX MpUTA3aHWiA. CKasaHHOe Tem 6ofiee cripa-
BE4/MBO NO fenam ny6anyHOro 06BUHEHWS, rAe MPUMUPEHUe LOMyCKaeTcs
MWL B CyYyasx, NpedycMoTpeHHbIX CT. 25 YTIK. Pasymeetcs, npeanoyTeHns
YEPTBbI MOTYT U3MEHUTLCSA, HO CKOpee (Kak MOoKasblBaloT HallW [aHHbIE) OHM
ByfyT HOCWUTb MPUMMPUTENBHO-KOMMEHCALMOHHBIA XapakTep. B Tex »e peakunx
cnyyastX, Korga nocTpajaBLumii BCTaeT Ha CTOPOHY 3allyThl, €0 akTUBHasA Npu-
MUpUTENIbHAA NO3WLMA Oy[eT paccMaTpuMBaThCs Kak 0TKa3 OT  YrofIoBHO-
MPaBOBbIX W FPaKAAHCKO-MPaBOBbIX NPUTA3aHMiA. 160 npuMupeHne 34eck Mo-
XET 6bITb NMM60 B nopsake cT. 25 YTIK, Mo BHe YronoBHOro npowecca Boob-
Le. 3HauuT, roBOPUTL O CYLLECTBOBAaHWM CaMOCTOSITENbHOM (PYHKLMM npoLec-
ca, KOPPECMOHAMPYIOLLEA YMCTO NPUMUPUTENLHBIM UHTEpecaM NOCTPaAaBLLEro,
M0 BCE BUAVMMOCTY, HEMPaBOMEPHO.

WTaK, M3noKeHHOe No3BOMSET CPOPMYNMUPOBATL CrELYIOLLIME BbIBOAbI:

1. OCHOBHbIMU LIENSIMM MOCTPaaBLUIEro B YrOMOBHOM MPOLIECCE SBNSOT-
sl YAOBMETBOPEHWE Ero YrofloBHO-MPaBOBOro W (MM) FpaKaaHCKo-
MpaBOBOro MHTEpeca.

2. STUM LENSIM CYXXWT IBE NPOLIECCYanbHble (yHKLMM:

- 3alUMTa YaCTHbIX YrO/I0BHO-MPABOBLIX MHTEPECOB;

- 3alUMTa YaCTHbIX FPAKOAHCKO-MPaBOBbIX UHTEPECOB.

" Cm., Hanpumep, pa6oTy A.B. Ycca, MoNyuUMBLLEro CXOAHbIE Pe3y/bTaThbl PU U3y4YEHNI OTHOLLIEHNA TPaKaaH
K BOB/IEYEHVIO VHCTaHLIMI YrOOBHO-NPaBOBOTO KOHTPO/IA B Y&XKMBaHWE KPUMUHAMBHBIX KOH(MKTOB: YCC
A.B. ¥ronoBHoe HakasaHue 1 MHTepecbl MoTepnesLLero//Bonpocs! yronosHoi nonmtrku. KpacHospek, 1991. C.




3. Ans ocylecTBneHUs yKasaHHbIX (YHKUMIA NOCTPaAaBLUMA [O/MKEH
06nafaTb CTaTycoM MO0 NOTepneBLUEro, MO0 rpaxaaHCKoro ncTua, 1
MMETb NPaBo BbIGOpa.

4. MNpnTA3aHUA MOCTPaAaBLUIEro MOryT ObiTb YACTO MPUMUPUTENbHBIMU,
MPUMUPUTENBHO-KOMMEHCALMOHHBIMA,  YUCTO  KOMMEHCALMOHHbIMY,
KOMMEHCALMOHHO-KapaTe/lbHbIMU U KapaTe/lbHO-KOMMEHCALMOHHBIMY.

5. Y[0oBNeTBOpeHMe  UYMCTO  MPUMMPUTENbHLIX U MPUMUPUTENBHO-
KOMMEHCALMOHHBIX NPUTA3aHWIA BO3MOXHO B paMKaxX (DYHKLMM 3aLum-
Thbl YaCTHbIX YrO/I0BHO-NPaBOBbIX UHTEPECOB.

6. Y[10BNETBOPEHME YMCTO KOMMEHCALMOHHBIX MPUTA3aHWA npegycmar-
pUBaeTCA B pamMKax (DyHKLWW 3aLLyThbl YaCTHbIX FpaXKaaHCKO-MPaBOBbIX
VHTEPECOB.

7. Y[0BNETBOPEHME  KOMMEHCALMOHHO-KapaTeNbHbIX U KapaTebHo-
KOMMEHCALMOHHbIX MPUTSA3aHWIA OCYLLECTBAISIETCA B paMKax (yHKLyK
3aLLMTbI YACTHbIX YrOMOBHO-MPaBOBbIX UHTEPECOB.
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HauHeM ¢ npas, NpefoCTaB/IEHHbIX NOTepeBLUeMy.

OCHOBbIBasICb Ha 3aKOHE, MX MOXHO K/IacCUthuLMpoBaTh: MO CNyXe6Hoi
ponu - Ha obecrneunBatoLLye 3aLmTy YronoBHO-NPaBOBbIX MHTEPECOB U 3alUuTy
OT MPOM3BO/Ia MPOLECCYaNbHbIX BNacTel, N0 cepe MPUMEHEHWS - HA UCTIOSb-
3yemble BO BCEX (UM HECKOMIbKUX OCHOBHBLIX ) W B OTAENbHbLIX CTaAusX npo-
Liecca.

CaMbIM 06LLUMM NPaBOM MOTEPMEBLLEr0 ABAETCA €ro NnpaBo Ha yyacTvie B
[lene, KOTopoe BbITeKaeT U3 cT.22 YTK P®, rge yyactue B gene GyKBanbHO
TPaKTYeTCA Kak yyacTue B YrofioBHOM NpecnefoBaHuy (UTO HEBEPHO, UCX0aA U3
CamMOCTOATE/NbHOCTY (DYHKLIMW MOTEPNEBLLEr0). B TakoM LUMPOKOM CMbIC/IE CNo-
Ba [laHHOE MpaBo MOTepneBLUEro KOPPeCNOHAUPYET NpaBy 06BMHAEMOTO Ha 3a-
LUMTY 1 BbIPKAETCH B LIENIOM PAfe KOHKPETHLIX MpaB. VX nepeyeHb, cofepxa-
wmiics B cT.42 YTK P®, B cpaBHeHum co c1.53 YTIK PCOHCP, f0BO/bHO BHY-
LUMTENEH W CYLLECTBEHHO PacLUMpeH. B Hero He TO/MbKO BK/HOYEHBI Te MpaBa,
koTopble B YTIK PCOCP perfiaMeHTMpoBaICb WM BbITEKAIM M3 HOPM €ro
0COGEHHOI YacTu, HO U CHOPMYNIMPOBaHbI HOBbIE.

CornacHo 4YacTu BTOPOIl aHaM3MPYeMOoii CTaTbi OOLLYMM MpaBamm NoTep-
MEBLLEr0, XapakTepHbIMW AN [40CyAe6HOro U CynebHOro npovsBoACTB M Ha-
MpaB/ieHHbIMN Ha pean3auyio ero NPoLeccyabHOl PYHKLMK, SBNAOTCS Ce-
JytoLpe:

1. [aBatb nokasaHus (n.2).

2. MpenctaBnatb JokasatenscTsa (n.4).

3. 3asBnATb xoparaiictea (n.5).

4. [aBaTb NoKa3aHWA Ha POLHOM A3bIKE UM A3blKe, KOTOPbIM OH BnafeeT
(n.6).

Monb3oBaTbcs MOMOLLBIO NepeBoaUMKka 6ecnnartHo (n.7).

WmeTb npegcTasutend (n. 8).

MonyyaTb KOMWWM OCHOBHbIX, UTOTOBbIX MPOLECCYasbHbIX JOKYMEHTOB,

OTpaXXaroLLMX ABWKEHME YronoBHoro gena (n. 13).

8. ObxxanoaTb [eiicTBMSA (6e30e/CTBIE) W PELLIEHUs [03HaBaTeNs, Crneao-
BaTesnA, Npokypopa 1 cyaa (n.n.18,19).

9. 3HaTb 0 MPUHECEHHBIX N0 Aeny »anobax v NPeLicTaBfeHNsX U NoAaBaTh
Ha HYX BospaxeHus (n.20).

K pocyne6HbIM npasamM NoTepneBLUEr0 OTHOCUTCA NPaso:

1. 3HaTb 0 NpefbABNEeHHOM 06BUHEHMM (M. 1).

2. Y4acTBOBaTb C paspelleHVs cnefioBaTens Win [o3HaBaTeNs B CefcT-
BEHHbIX AEe/CTBMSX, MPOM3BOAMMBIX MO €ro XofaTaiicTBy nmMbo Xxofa-
TailcTBY ero npeactasuTens (n.9).

3. 3HaKOMMTLCA C MPOTOKOMaMM CREACTBEHHBIX AECTBUIA, NMPOU3BELEH-
HbIX C €ro y4acTueM, 1 NofaBaTth Ha HUX 3amedaHms (n. 10).

Cyfie6HbIMK NpaBamu MoTepresLLero 6yAeT npaso:

No o

" Mop OCHOBHBLIMI CTaANAMM Mbl 6yieM UMETb B BUAY CTaauy NpeaBapuTeNbHOMO paccneoBaHus 1 cyae6HOro
pasbupaTenbcTBa, He UCK/oYash MY 3TOM 3HaYeHs Apyrux CTaguid mpoLiecca Ans peannsalyy noTepneBLnM
CBOMX Mpas.
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§ 3. MpoueccyanbHas PYHKLUMA NOTEPMEBLLETO,
ero npaea 1 rapaHTuM Nx ocyLLEeCTBIEHNS

WTaK, (yHKLMA NOTEPMEBLLEr0 B YroN0BHOM MPOLIECCE - 3aLLUTa YaCTHbIX
YrOMOBHO-NPaBOBbIX MHTEPECOB. N8 TOr0 YTO6bI MOMHOLEHHO OCYLLECTBAATH
3Ty (YHKLMIO NMOTEPMEBLUMIA I0MKEH BbiTh HafeneH onpeaeneHHbIMM Npasami,
ANS peann3aLmm KoTOpbIX HEOBXOAVMMO CO3/aTb COOTBETCTBYHOLLME YC/OBUS,
MPeoCTaBUTL eMy HEOBXOAMMbIE HOPUANYECKIE CPEACTBA WK, HAYe roBops,

78

rpasa v rapaHTum

Mo3numsa 3aKoHOZaTeNs B 3TOM BOMPOCE, MO BCeli BUAMMOCTH, OMpeaens-
eTcs uaeeii paBHonpasms cTopoH. YK PCOCP cgopmynmpoan ee npuMeHU-
Te/bHO K Cyfe6HOMY pa3bupaTenbCTBy U KOHKPETU3NPOBa B OTHOLLEHWUM K NO-
TepreBLUEMY KaK ero paBeHCTBO C APYrMMy y4aCTHUKamMm fena (BKouast nog-
CYJMMOro) Mo NpeacTaB/eHNo OKAa3aTeNbLCTB, UCCEA0BAHUIO JOKA3ATENLCTB U
3aBNeHU0 XodaTaincTe (CT. 245). YTK Pd npoBo3rnallaeT yKasaHHYH WUAEH
HEMoCpeLCTBEHHO 1 BO/ee YETKO, HO paccMaTpUBaET ee NO-MPEXHEMY Kak pas-
Honpasune nepeq cyaoMm (4. 4 cT. 15). PasnmMume COCTOUT UWb B TOM, YTO B
MepPBOM Clly4yae peyb UAeT 06 06LLeM ycnoBumM cyfebHoro pasbuparenscrea, a
BO BTOPOM - O COCTaBHOW YacTVi MPUHLMNA COCTA3aTENlbHOCTW BCErO YroN0BHO-
ro npouecca. OAHaKo faHHOe pasnnuMe HOCUT CKopee (hopMasbHbIN XapakTep,
T.K. HA YTIK PCOCP, Hu YTIK P® He 0THOCAT paBeHCTBO Npas CTOPOH K yuncry
06LMX YCMOBUIA NpeaBapUTENbHOTO pacciefoBaHKs. TeM He MeHee CKasaHHOe
He 03HAYaeT, YTO BOMPOC O PaBEHCTBE CTOPOH, & B HalleM C/y4ae - 0 paBeHCTBE
MOTEpneBLLEro 1 06BUHAEMOTO B fOCYAE6HOM NPOU3BOACTBE, BOOOBLLE HE CTOUT.
Jeno B ToM, 4TO 3aKOHOAATENb PaccMaTpPUBas U NPOAO/IKAET PacCMaTpuBaTh
npeasapuTe/ibHoe paccnefoBaHVe Kak NofAroToBKY K Cyfly, K paspeLleHunto aena
B YC/OBWSIX COCTA3aTENBHOMO NpoLiecca. ViHadye roBops, 1 noTepnesLUnii, 1 06-
BMHSIEMbIVA JOMKHBI UMETb BO3MOXHOCTb BAMATL Ha XOA W pe3ynbTaTbl pacchne-
[0BaHKS B TOIi Mepe, B Kakoii 3T0 HEOOX0AUMO A/ 06ecneyeHrs nx paBHomNpa-
BUA B cyae. TO eCcTb C TOUKW 3peHUs 3aKOHOAATeNa NPUHLMUNUaILHOE 3HauYeHVe
NPUAaeTcs He COOTBETCTBMIO MO 06bEMY MpaB Ha3BaHHbLIX YYaCTHWUKOB MpoLec-
ca [0 cyda, a 06ecneyeHnto UM OfMHAKOBbIX CTapTOBbIX, MCXOAHbLIX YCMOBUIA
[NAa cypa, rAe OHY MOTYT NMOJTHOCTLIO Peasin30BaTh CBOU UHTEPECH!.

Tak M 3TO Ha CaMOM fefie, MOXKET /i NOTEPNEBLUNIA LEACTBUATENLHO OCY-
LECTBATL  MPeAnuUcaHHyto emy  (DYHKLMIO  3aWMTbl  YacTHbIX  YrO/I0BHO-
MPaBOBbIX WHTEPECOB U CBOM OOBEKTVBHbIE NMPELNOUTEHMS, MOKAKET fabHEN-
LW aHanM3 3aKOHOAATENbCTBA.

"8 O MOHATUM MpoueCCyanbHbIX FapaHTUii CM., Hanpumep: AnekcaHapos C.A. MpaBoBble rapaHTM UHTEPECOB
rPaXk[aHcKoro MCTLa M OTBETUMKA B YrOMIOBHOM mpolecce: ABTOped. AWUCC...KaH[.lopuj.HayK. CBepaioBCK,
1968; KanawHukosa H.A. apaHTWy npaB CBWAETENA, SKCMePTa, NepeBOAUMKa W MOHATOTO B COBETCKOM Yro-
nosHom npouecce. M., 1966; Kyuosa 3.®. [apaHTuKM npas MUYHOCTY B COBETCKOM YrO/I0BHOM npoLiecce (mpes-
MeT, Uenb, cogepxanue). M., 1973; Jlykawesuy B.3. [apaHTun npaB 06BUHAEMOrO B COBETCKOM YrO/OBHOM
npouecce (CTaans NpeasapuTenbHOro paccnedosanns). J1., 1959; Jlykaweswy B.3. apaHTumn npas 06BMHSAEMO-
ro B cTaguu npegaHus cygy. /1., 1966; MapTbiHunk E.I". FapaHTum npas 06BMHAEMOrO B Cy/ie MepBOI NHCTaH-
umn. KuwmHes, 1975; Ctporosuy M.C. OCHOBHble BOMPOCHI COBETCKOM COLMAINCTUHECKON 3aKOHHOCTU. M.,
1966, v ap.
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1. YyacTBOBaTh B Cyfie6HOM pa3bupaTenbCTBe Yro/0BHOTO Aena B Cyaax
MepBOiA, BTOPOIA M HAaA30PHONA MHCTaHLMiA (N. 14).

2. BobIcTynatb B cyfiebHbIX npeHunsx (M. 15).

3. Mopaepxusatb 06BUHEHUE (1. 16).

4. 3HaKOMUTbCS C NMPOTOKO/IOM CyAeBHOro 3acefaHus U NofasaTh Ha Hero

3ameyaHus (n. 17).
K uucny npas, 3alMiialowimx 0T NpoM3Bo/a MNPOLECCyabHbIX BacTei,
MOXXHO OTHECTU MPaBo:
1. Otka3aTbCs CBMAETENLCTBOBATL MPOTMB CAMOro cebs 1 CBOUX B6/IM3KMX
POACTBEHHMKOB (1.3).

2. 3asBndATb 0TBOABI (M.5).

3. 3HaKOMWTbCS C NOCTAHOB/IEHWMEM O Ha3HaYeHUW Cyae6HO KCMepTu3bl
W 3aK/TFOYEHMEM JKCTEPTa B C/lyyYae, eciv 3KCnepTm3a Npons3BoAmnIacs B
OTHOLLIEHUW Hero (n.11).

Kpome Toro, Hy)>XHO 3aMeTUTb, YTO YXKe Ha3BaHHble HaMK Mpasa Ha Xoja-
TaiicTBa 1 oBxanosaHue (M.n.18, 19) MMEIOT Takoe e 3HaueHue ANs 3auUThl
MoTepneBLUEro OT NMPOU3BO/A NPOLIECCYa/bHbIX BIaCTel, Kak 1 ANs peavsaumm
€ero npa.a Ha yuacTue B Jere.

OcobbIM MpaBom noTepnesLUero, HemssecTHbIM YTIK PCOCP, sBnseTcs
ero nosIHOMOYMe X0AAaTalicTBOBaTb O MPUMEHeHWM Mep 6GesonacHocTn (n.21),
Korga emy, ero 6/13KMM YrpoXkatoT onacHbIMU NPOTUBONPaBHLIMW LEACTBUAMM
(4.3 c1. 11 ¥YMK). Mo cBoeMy XapakKTepy OHO, OYEBMAHO, TECHO MPUMbIKAET K
rpynne o6LiMx npas, 06eCneymBaroLLIMX 3aWnTY YaCTHBIX Yrof0BHO-NPaBOBbIX
VIHTEPECOB MOTepreBLLUero, X0TA U Hanpas/ieHO NPOTWB MPOU3BO/IA TPETLUX LY
(apyroii CTOpOHbI).

MepeyeHb npaB NOTEPMEBLLIEro, U3MOXEHHbLIX B 4.1 cT.42 YTIK ocTaetcs
OTKpPbITbIM. CriefoBaTenbHo, TOMbKO faHHbIe NPoLeaypHbIE Npasa C TOUKM 3pe-
HUA 3aKoHofaTens ByayT CYLUECTBEHHLIMW. TeM He MeHee, Kak Mbl Nnonaraem,
[N onpedeneHys NpaBoBOro craryca NnoTepnesLUero (He Kacascb fLen 4acTHOro
00BUHEHWS, TAe ero MUMEeHYHT YaCTHbIM O0BBUHUTENEM), BaKHO YKasaTb elle
CeMb NPU3HaBaeMbIX 3aKOHOM MPOLLeYPHO-CAMOCTOATE bHBIX Mpas:

1. 3asBnaTb rpaxxaaHCKuMii uck (4.4.3, 4 cT.42 YTK).

2. TpeboBaTb NPUHATUA Mep NO OGECTEYeHNIO BO3MELLIEHUA Bpeaa, npu-

YMHEHHOro npectyrnneHvemM (cT1.115,230 YTK).

3. TpeboBaTb BO3MELLEHNS PACXOA0B (M3LEPXKeEK), MOHECEHHbLIX B CBA3M C

yyacTvem B gene (4.3 c1.42 YTK).

4. MofjasaTb 3asB/IEHMEe O NPeKPaLLeHUN YrofoBHOMO Aena B OTHOLIEHUM

06BMHAEMOro (NOLO3PEBAEMOro) B CMydae NPUMUPEHUs ¢ HUM (CT.25
YTK).

5. TpeboBaTb KOMMEHCAUUM 3a HE3aKOHHOE MPUMEHEHWE K Hemy Mepbl

npoLeccyanbHOro NpuHyXxaeHns (4.3 ¢T.133, ¢1.133 YTK).

6. OTkasaTbCsi OT MNPOM3BOACTBA IKCMEPTU3bl B €ro OTHOWeHun (4.4

cT. 195 YTIK).

7. BospaxaTb NPOTMB OCMOTPA CBOEr0 XMWLLA WX 3aHUMaEMOro Nome-

LeHus (4.5 cT. 177 YTIK).
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MepBble YeTbIPe U3 HUX OTHOCATCS K OBLLMM, CBA3aHHBLIM C y4acTueM B fe-
Ne, nocneaHve Tpy - K 0BLLMM, HanpaBeHHbIM Ha 3aLuUTy OT NPOM3BOSIa.

B LienoM, NpuBeeHHbI KPYr OCHOBHbIX MpaB NoTepnesluero®, Ha Hatl
B3r/1514, BNO/He AOCTATOYEH [/19 peas3auy UM CBOER (yHKLWK U, B ee npeje-
nax, CoBCTBEHHbIX 0OBEKTUBHBIX MPEANOYTEHNIA. B TO XKe Bpems, C Y4ETOM TO-
ro, 4to CTaams MpeaBapuTeNbHOrO PaccnefioBaHWA MPOAO/KAET OCTaBaThbCA
CTPYKTYpO-06pasytoLLieli B HallleM YrosioBHOM MPOoLiecce 1 OT ee pesy/ibTaToB BO
MHOFOM 3aBUCUT YCMELUHOCTb peanu3aumy QyHKLUMM NOoTepresLUero B cyae6-
HbIX CTaAusX, ero npasa Ao/MKHbI ObITb B HEKOTOPbIX OTHOLLEHUSX YTOUHEHDBI 1
pacLUMpeHbl.

Bo-nepBbIx, emy crnefyeT MpefoCcTaBUTh AOMOMAHUTENbHbIE A0CYAe6HbIe
npasa Mo 3aLiuTe CBOMX UHTEPECOB:

1) nonyyaTb KOMUKO MOCTaHOB/IEHMS O MpPUB/IEYEHUM B  KavecTBe

00BMHSIEMOTO;

2) NPUHUMATL y4acTne B Ha3Ha4YeHUM Y NPOM3BOACTBE 3KCMEPTU3bl HapaB-
He C 00BUHseMbIM (CT. 188 YTIK) BHe 3aBMCMMOCTY OT TOFO, MO Ybeid
VHULMATWBE 1 B OTHOLLIEHWW KOO OHa NPOBOAMUTCS;

3) [JONONHATbL CMUCOK NULL, NOANEXALLMX BbI3OBY B CY[,

Peanunsauys nepeoro npasa Mo3BoUT NOTEpPreBLLEMY MOBUATL Ha peLue-
HWe cnegosatens 06 OKOHYaHWM CNefCTBMA MyTeM 3asBfieHWUs COOTBETCTBYHO-
LLUMX XOfATainCTB, peanm3alumns BTOPOro - Ha 3aKOHHOCTb M 060CHOBaHHOCTb 3a-
KNMOYEHNS 3KCMEPTA, OT KOTOPOro MOXKET 3aBUCETb He TO/bKO CyAbba 06BUHSAE-
MOFO, HO U peLLeHWe BONpoca 0 TOM, AeCTBUTENbHO MM NOTepMeBLIEMY NprYn-
HeH Bpef, NPecTyn/ieHNeM, KaKoBbl XapaKTep 1 pasmep 3Toro Bpega.

Bo-BTOpbIX, MOTEPMEBLLEr0 ANSA 3aLUTLI OT BO3MOXHOIO MPOM3BO/A HYXX-
HO HaZeNnTb eLLle NPaBOM MOTyYaTb KOMUM MOCTAHOB/EHWIA O MPUBOAE, OCBUAE-
TeNbCTBOBAHMW, OCMOTPE XUNLLA, KOHTPOSIE U 3amnmci NeperoBopoB.

370 NpaBo ONpaBAaHO CEPbE3HOCTHLI0 MPUMEHSEMOrO MPUHYXAEHWA U He
NPeLCTaBAETCA U3MULLIHWM, T.K. CNOCOGCTBYET OCYLLECTB/IEHUIO APYroro - 06-
XaioBaTb He3aKOHHOE U HeOBOCHOBAHHOE OrpaHWyeHVie nNpas 1 cBo6oj noTep-
neBLUero.

B-TpeTbUx, B LeNsx 06ecreyeHns SIMYHON Ge30MacHOCTX MOTEpPMeBLLEMY
HeobXoaAMMO AaTb npasa:

1. BbITb UH(OPMUPOBaHHLIM 06 M30paHWUK, U3MEHEHUW U OTMEHE Mepbl

MpeceyeHnss B OTHOLLEHWN O6BMHSEMOro (MOAO3PEBAEMOro), Nosy4arb
KOMUM NOCTaHOBMEHWA 06 3TOM.

2. YyacTBoBaTh B Cyfe6HOM pacCMOTpeHMM XodaTaiicTBa 06 M3bpaHUM B
KayecTBe Mepbl NPeceyeHns 3aKN0UeHNA NOA CTPaXxY.

3. TpeboBaTb OrpaxaeHNs OT KOHTAKTOB C 0OBUHSEMBIM U €ro 6/IN3KUMM.

MoTepneBLIeMy Hebe3pa3NMUHO, Kakas Mepa npeceyeHus ByaeT nsbpaHa B
OTHOLLEHWM 06BMHSiEMOro. OT OLLyLLeHMs UM (MOCTpajaBLUKM) CBOeli Ge3onac-
HOCTW BO MHOIOM 3aBUCUT €ro akTVBHOCTb B Aene. IMEHHO MoaToMy yKasaH-
Hble BblILLE MpaBa BeCbMa aKTyaslbHbl [/15 XXEPTBbI NPECTYNNEHNS.

& 06 MHbIX NpaBax NoTepneBLLero cM.: Pbikakos A.M. KOMMeHTapuii K Y ronoBHO-NPOLLECCyanbHOMY KOfIEKCY
Poccuiickoii ®egepauyun. M, 2002. C. 137-138.
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Kpome Toro, Henmb3si UCKMKOYATb CUTYaLMIO, KOraa 00BMHSEMbIA U (M)
ero 6,M3KMe MLLYT BCTPEY C NOTEPREBLUMM W BOMPEKM €r0 XeMaHW BCTYNaoT
C HMM B KOHTaKT. [laKe ec/iv Takoi KOHTaKT He HEeCeT 3a Co60ii yrpo3bl ocyLLle-
CTB/IEHWS B OTHOLLEHMM MNOCTPafaBLUEro M ero 6/AM3KMX OMacHbIX MPOTMBO-
MpaBHbIX LEeAHWIA, OH BMPaBe PacCuUTLIBaTL Ha OMpPeSeeHHYH NOMOLLb MpaBo-
OXPaHUTENbHLIX OPraHOB L1 OTPKAEHNS OT MOAOOHOW «HA30MIMBOCTUY» (Ha-
npumvep, NyTem 0653bIBaHMA He MPENATCTBOBATbL MPOM3BOACTBY MO Aeny).

PasymeeTcsl, yCTaHOBNEHWE Kpyra npaB, CYLECTBEHHLIX C TOYKU 3pEHMS
3alWmMTbl NOTEPNEBLUEro, NPearnonaraeT, Npexae BCEro, UX camopeanmsauuio.
OfHaKO NPaKTUYeCKN 3TO BO3MOXHO TOMbKO MPU H/IMYMU COOTBETCTBYHOLLMX
npoLeccyanbHbIX rapaHTWii. Peub MOET B NepByto ouepeab 06 0653aHHOCTSX Op-
raHoOB YrofIOBHOrO MnpecsiefoBaHnsa 1 cyga. Kpyr Takux 06s3aHHOCTe OTHOCK-
Te/IbHO IErKO ONpeaenisaeTcs no NpUHLMMY KOPPECMOHAMPOBaHWA npasamuy no-
TepnesLUero. MOHATHO, YTO U AeNeHne TakKum 06pa3oM MOHMMaEMbIX rapaHTui
OyaeT aHaNoOMMyHO Knaccutmkalumy 06ecrieumBaeMbiX VMK MOAHOMOYMIA MO-
cTpagasmx. OfHaKoO NpoLesypHO CamOCTOSTENbHOCTLIO 3TW rapaHTun B Lie-
NIOM pside Cny4yaeB He 06nagatoT. [leno B TOM, YTO camMoii 06LLE 06513aHHOCTBIO
[03HaBaTens, cnegosatens, NPOKypopa M Cyfa B OTHOLUEHMW MOTEpPMeBLUEro
OyaeT 00513aHHOCTb Pas3bsCHUTL EMY MpaBa M 00ecneynBaTb BOIMOXHOCTb WX
ocyuecTeneHms (4.1 cT. 11 YTIK). KoHKpeTuM3npyeTcs aHHas 0653aHHOCTb Aa-
NEKO He Bcerfa, T.K. Npeanonaraet, Npexae BCero, COOCTBEHHY MHWLMATUBY
YKa3aHHbIX BbILLE JO/MKHOCTHBLIX /UL, (POPMabHO HE CBA3aHHYHO BONEU3bABIIE-
HMEeM MOTEPMEeBLUEro UM CMOCOGOM ero MpoLEecCyabHOro BblpaXkeHus. Ha-
npvMep, eCin CefoBaTe/to U3BECTHO, YTO MOTEPNEBLUMIA HEe BaLeeT Un He-
[0CTaTO4HO BMaJeeT S3bIKOM CyLOMNPOM3BOACTBA, TO HE3aBUCMMO OT BbIPEDKEH-
HOCTW €ro >XenaHusi, NCXoaa M3 OXPaHWUTENIbHOr0 Ha3HA4YeHWst YrONoOBHOMO Cy-
ponponssoacTea (N.1 4.1 ¢1.6 YTIK) 1 B cuny NPUHLUMNOB HALMOHA/bHOIO 5i3bl-
Ka (cT. 18 YT1K) n coctsizatenbHocTy CTOpoH (cT. 15 YTIK), eMy Ao/mkeH ObITb
npesiokeH nepeBogumK. OTKa3 XKe OT MepeBoAYMKa B AaHHOM Clly4yae paBHO-
CWNeH OTKasy OT y4acTus B fenie. He nmeeT 3HaueHusl, Kak NpaBmso, 1 Hamume
0C060i mpoueccyanbHOl (hHOpMbl, B KOTOPOA MOTEPNEBLUMIA M3bSBMSET CBOO
Bo/IH0. COBCEM HU K YeMy, LONYCTWUM, 3asB/1SiTb W paspeLLaTb X0AaTaicTBo 0 ja-
ye rokasaHuii B mopsgke cT. 120-122 YT1K, ecnv noTepreBLUEro roTtoBbl Bbl-
CNyLwaTb. BbiHECEHME NOCTAHOBIEHWA UM ONPEAENEeHNs 30eCb 6eCCMbICIEHHO.
BronHe [OCTaTOYHO NPOTOKO/A [OMPOCca, (UKCMPYHOLLEro UCMOSHEHWE 065-
3aHHOCTW. Euwle 6Gonee abcypaHOin NoAo6Has CMTyaumst BbIFNSAWUT MPUMEHM-
Te/bHO K MpaBy Ha y4actue B CyAebHbIX MpeHusx. VIMEHHO noatomy B 60/b-
LUMHCTBE C/lyYaeB Ha3BaHHasA Bbllle 06Lad 0653aHHOCTbL NPAMO KOPPEecnoHAu-
pyeT KOHKPETHbIM npaBam NoTepresLUEero.

[pyroe feno ee HencrnonHeHWe M60 HeHaANeXalLlee UCMONHEHNE NN Ha-
PyLLEHVE Kakoro-mbo rnpasa C TOYKM 3peHWs MoTepnesLuero. Torga v nosens-
HOTCS KOHKPETHbIe 0653aHHOCTM:

1. Pa3pelunTb XOfaTanicTBO, UH(OPMMPOBATL O pesy/bTarax paccMoTpe-

Hus (B NopsiaKe, ycTaHOBNEHHOM .15 YTIK).
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2. PaccmoTpeTb Xanoby, 0 NPUHATOM peLLeHn MHADOPMUPOBaTb (B MOpSA-
Ke, pernaMeHTMpoBaHHOM N1.16,43 n 44 YTIK).

3. PaspewnTb 0TBOA (B nopsake rn.9 YTK).

OYeBMAHO, YTO OHM MMEIOT CYLLECTBEHHOE 3HaYeHMe A1 MOTEpPMeBLLEro,
MO3BOMSKOT EMY aKTMBHO BAMATL Ha XOZ U pe3y/ibTarbl YrofioBHOMO CyA0npous-
BOACTBA, 3allMliaTb CBON WHTepec. puyeM rapaHTUsMK 34eCb BLICTYNAKOT
npoLeaypbl (cam Nopsgok) B LiENOM, B paMKax KOTOPbIX OCYLLECTBAAKOTCA OT-
JenbHble Mpasa NoTepresLUero (He TO/IbKO COBCTBEHHO MpaBa Ha 3asiB/eHne Xo-
[laTalicTBa, OTBOAA WM Xaobbl, HO 1 ApYrve) N UCMOHAKTCA COOTBETCTBYHO-
e Mm 0653aHHOCTM. TO ecTb OTAenbHas pernameHTauus (B BMAE MepeyHs)
HEMOCPEACTBEHHLIX 00653aHHOCTEN [03HaBaTens, crefoBaTens, MPOKypopa W
Cyfja He ABNseTCA HeO6X0AMMON B OT/IMYME OT NpaB NMOTEPREBLUEro, Bblge/eHne
Kpyra KOTOopbIX caMo 1o cebe NpeacTaBiseT rapaHTUIO UX MOCeayHoLWen pea-
nn3aumu. o 3Toi NpyUYMHE B JanbHeALWeM Mbl Oyaem FroBOpUThL O NpoLeaypax
1AW NPOLEAYPHbIX rapaHTUsX.

WTaK, Tpu ynomsaHyTbIX NpoLeaypbl ABASKOTCSA KAHUEBLIMU 415 0becrneve-
HWS1 aKTMBHOCTM NoTepnesLlero. OHW MOryT ObITb OTHECEHbI K 06LLMM No Cce-
pe 1CMonb30BaHUs M K rapaHTUPYHOLWMM yyacTvie B efe U 3awuTy OT 3/10ynoT-
pebneHnst BNacTeil 0AHOBPEMEHHO.

K gpyrum npouegypHbiM rapaHTUaM  O6LLero Xapaktepa OTHOCATCS
npaswna:

1. Bo3MeLLEeHNs pacxofoB, CBS3aHHbIX C MPOM3BOACTBOM MO YrOOBHOMY

neny (ct.131,132 YTIK).

2. 0O6s3aTeNbHOTO Y4acTWA B Aefie 3aKOHHbIX MPeAcTaBUTeNeid unm npea-
CTaBMTe/Ei MOTEPNEBLUEr0, ABMAIOLErocs HECOBEPLUEHHONETHUM WK
no CBOEMY (DM3NYECKOMY WM MCUXUYECKOMY COCTOSIHUKO JIULLIEHHbIX
BO3MOXHOCTM CaMOCTOSATE/IbHO 3alUMLLaTh CBOM Npasa U MHTEepech (4.2,
3 c1.45 YTK).

3. HanoxxeHuns apecta Ha UMYLLECTBO U LieHHble Bymarn B Lensx obecre-
yeHns Bo3melLleHus Bpeaa (cT. 115,116 YTIK).

4. TpyMMpeHMS Kak YCIoBus npekpaLleHns gena (cT. 25 YTK).

5. Bo3meLLeHns Bpeda 3a NPUMEHEHME HE3aKOHHbIX Mep MPUHYXXAEHNS
(rn.18 ¥TIK).

MepBble YeTbipe NpaBua CBA3aHbl ¢ 06ecneyeHnem yqacTms (MMYHOro nm
uepe3 MpesCcTaBuUTeNbCTBO) MOTEPMEBLLErO B Aefe, NMOCNefHee - € 3amToi ero
OT npou3Bsosa. Mpuyem YeTBEPTOE - NPOBO3IIALLEHO, HO HE PernaMeHTUPOBaHO
3aKoHofaTenem, UTo cregyeT caenarb; NAToe Xe - OTHOCMTCA K MepaMm 3aluThl
OT Npou3Bo/a.

K coxaneHuto, noTepnesLUNiA, B OT/IMUME OT 0OBMHSEMOrO, He 0becneyn-
BaeTCsl GecnnaTHoOl FHOPUANYECKOA NOMOLLbIO, KakK TO MOrMo 6bl CrefoBaTb U3
0653aTeNbHOCTY NPUB/IEYEHNS NpeSCTaBuTenNein B page cnydaes. OfHAKO 3aKo-
HoJaTesNb 34€eCb, N0 BCEl BUAUMOCTU, UCXOAMT U3 TOrO, YTO Ha CTOPOHE MoTep-
MeBLUEro CTOST OpraHbl YrofIOBHOrO NPECNefoBaHus, 006s3aHHbIE COLENCTBO-
BaTb YJOB/IETBOPEHNIO ero noTpebHocTell. Kpome TOro, o4eBugHa U LOpOro-
BM3Ha (He TonbKo Ans Poccum) npefocTaBneHns XXepTBam NpecTynieHns aggo-
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KaTCKMX YCNyr 3a CYeT rocyfapctsa. B cuny ykasaHHbIX MPUYMH Nofo6Has yc-
nyra nocTpafaBLUVM SBMISETCSA HEe PeasIMCTUYHON B 0603puMomM Byayuiem. Mo-
3TOMY CKOHLEHTPMPYEM CBOE BHUMaHVe Ha NpoLefypax, 0TBeYatoLLMX NHTepe-
cam NoTepreBLLNX.

Jocyne6HbIMW rapaHTVsAIMK NpaB NoTepreBLUero 6yayT npoueaypsb!:

1) B036Y>KaeHWs yronosHoro gena (rn.20 YTK);

2) nonyyeHus CcypebHOro paspeLleHns Ha MPOM3BOACTBO CMEACTBEHHbLIX
[JEViCTBWIA, orpaHMumMBatoLLMX npasa 1 cBoboAbl (CT. 165 YTK);

3) npownsBoacTBa akcnepTussbl (rn.27 YTK);

4) NpUOCTaHOB/NIEHNA W BO30OHOB/NIEHUA NPEABAPUTENBHOIO  CNEACTBUS
(rn.28 YTK);

5) npekpaleHuns yronosHoro gena (rn.29 YIK);

6) 03HaKOM/IEHWs C MaTepuanamm yronosHoro gena (cT.cT.216 - 218 YT1K).

Bce 3TM npoueaypbl 3a UCKIHOUEHWEM OfHOA rapaHTVMPYHOT Kak npaBo Ha

yyacTue B fiefle, Tak U 3aWwuTy OT Npou3sona. TONbKO BTOPas M3 MepeyncneH-
HbIX MPOLELYP HEeNoCpPeaCTBEHHO Hanmpas/ieHa Ha NpesynpeXaeHne Bo3MOXHO-
ro 310ynoTpe6/eHns BNacTblo.

CrepyeT 3aMeTUTb, YTO OHW OTBEYAlOT MHTepecam noTepnesLUero (B CTa-

v BO3OYXOEHUS fena - 3as9BUTeNs) B OCHOBHOM B [IBYX OTHOLUEHWAX. OfHO
U3 HUX - 0BLLUEe U COCTOMT B TOM, YTO 3aKOHHOCTb BCEX [EACTBWIA U 0GOCHO-
BaHHOCTb peLUeHUii B KaXAON M3 HWUX 0becreynBaeT, TeM cambIM, npasa Mno-
CTpajasLuMX. BTopoe - 6oniee KOHKPETHOE, U 3aKNovaeTcs B CO34aHUM YCo-
BUIA, NPW KOTOPbIX XXEPTBbI NMPECTYM/IEHNIA MOTYT BAWATbL Ha X0 W pesynbTaThl
npesBapuTeNbHOrO CNEACTBUS U MOAFOTOBUTLCA K CyAeOHOMY pa3bupaTenbCeT-
BY. 30€Cb rNaBHOE - NH(POPMUPOBAHHOCTb NOTEPMEBLUETO, €6 CBOEBPEMEHHOCTD,
nonHoTa 1 hopma.

3akoHoZaTenb npefycMaTpuBaeT MHPOPMUPOBAHUE MOTEPNEBLLETO MpaK-

TUYECKN 060 BCEX 3aTparvBarOLLMX ero MHTepechbl AeWCTBUSX U PELLEHKSX MO
Yro/I0BHOMY feny. VICKNoYeHne COCTaB/ISIET, NOXanyid, TOMbKO NPUB/EYEHNE B
KauecTse 0OBUHSIEMOro, MOPSALOK KOTOPOro He YCTaHaB/MBAET COOTBETCTBYHO-
el 06s3aHHOCTM criefoBaTens. 3TO  O4YeBMAHbIA Mpoben, TpebyroLmii
yCTpaHeHus.

Cpokv ¥ dopMa UHOPMUPOBAHUS MPUMEHWUTENBHO K pasHbIM npoLeay-

pam onpesenstoTcs no-pasHoMy:

1. O peLLeHnn NpoKypopa Bo36YAUTb UK 0TKas3aTb B BO3OYXAEHUW fena -
B TOT Xe JeHb (4.4 cT. 146 YTIK) nyTem yBefioMneHus. Mpuyem B cnyyae
0TKasa KOnus MOCTaHOB/IEHWA HanpaBnsAeTcs 3adBUTENMIO B TeueHue 24
yacos (4.4 ct.148 YTIK).

2. O NpOU3BOACTBE IKCMEPTU3bI - MYTEM O3HAKOM/IEHUS C MOCTAHOB/EHM-
eMm CriefioBartesia B (hOPMe MPOTOKO/A W 3aK/HOUEHMEM 3KCTepTa MyTem
npesbasneHns (4.2 ¢1.198, u.8 c¢r1.195, 4.2 c1.206 YT1K) 6e3 ykazaHus
CpoKoB. OfiHaKo, ecnvi Ans NepBoro cnyyas 3To He UMEET NPUHLMMIK-
a/lbHOr0 3HAYeHWs, TO [/1 BTOPOro He3aMefMTeNIbHOCTb UH(OPMUpPO-
BaHWA - rapaHTVa peanusauum npasa Ha LONOAHUTENLHYIO W MOBTOP-
Hy0 aKcnepTm3bl (CT.207 YTK) v gpyrvx npas.
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3. O Np1OCTaHOBEHWM W BO30GHOB/IEHMM YTOMOBHOMO Aena - MOCPesCT-
BOM YBeAOM/IEHMS (COOBLUEHMS) MOCNe NPUHATUA pelueHus. Hesamea-
JTENbHOCTb MHKOPMMPOBaHKS He MPeayCcMOTPeHa, HO BaXHa TaK e
KaK 1 B NpegblayLLem cyyae (C TOUKM 3peHUst OCYLLECTB/IEHNS NpaBa Ha
06)Ka/sioBaHUE W MHbIX Npa.).

4. O NpeKpaLLeHnn fena - HanpaB/ieHWeM WK BPYYEHMEM KOMMK MOCTa-
HoBneHma (4.4 c1.213 YTIK). Cpok He yCTaHaBNMBAaEeTCs, HO He MeHee
3HauMM, YeM A5 BbilLEyKa3aHHbIX PELLEHWIA MO TEM XXe COOBPaKEHNAM.

5. 06 03HaKOMNEHUM C MaTepuanamu yrofioBHOrO fena - NyTem yBefOM-
NeHnst 06 OKOHYaHUW CNeACTBEHHbIX AeicTBmi (4.2 ¢T.215 YTIK). He-
3amMeflIMTENbHOCTb 06BABNEHUA 06 OKOHYaHWUW CeACTBEHHbIX AEACTBUI
rapaHTUPYeTCs TeM, YTO 0BBUHSEMbIA 3HAKOMWTCS C MaTepuaiamn gena
nocne notepnesLero (4.1 ct.217 ¥T1K). Ho norvka 3akoHogaTens 34ecb
He coBceM sicHa. o MeHbLUel Mepe, Takasi MOC/e40BaTeIbHOCTL He pa-
LMOHabHa. B TO >Ke Bpems, 04eBMAHO, YTO CMefoBaTe b 3aHTEPECOBaH
B CKOpeiiLLEM pa3peLLieHnn Bonpoca 663 Kakoro-mbo ykasaHus 3aKOHa,
T.K. OT 3TOr0 3aBUCUT Ja/bHeliLLiee ABMKEHME Aena.

UTo KacaeTcst MONHOTbI MH(POPMUPOBaHUS NOTEPMNEBLLErO O AENCTBUSX UK
PELLIEHMAX JOMKHOCTHBIX /UL, CBA3aHHLIX C peanu3aLeil ero npas, TO B 1HO60M
CNyyae emy [0MKHa ObITb BPyYeHa WM HampaB/ieHa KOMusi COOTBETCTBYHOLLIETO
MOCTaHOB/IEHMS U MO HEOBXOAMMOCTY MPOTOKONA. Peyb UAET O TaKUX LOKYMEH-
Tax (JOMOMHMTENBHO K TeM, 06s3aTe/lbHOe NOAYYeHVe KOMWIn KOTOPbIX Npeay-
CMOTPEHO):

1. MpoTOKObI CNeACTBEHHbLIX AENCTBMIA, MPOM3BEAEHHBIX N0 X0AATaNCTBY

WK C y4acTeM NoTepreBLIero.

2. MocTaHoBNEHWS O NPOVM3BOACTBE UM Pa3peLleHnn NPonU3BOACTBA Clea-
CTBEHHbIX AEACTBUIA B OTHOLLEHWI NOCTPafaBLLEro.

3. ToCTaHOBMEHMS O Ha3HAYeHWM 3KCMEPTU3bl (M 3aK/THOYEHME 3KCMepTa),
BO30Y)KAEHWW YrONOBHOrO Aena, NPWOCTAHOB/EHUM M BO30GHOBNEHUM
npeaBapuTebHOTO CEACTBUS, NPUB/IEYEHUN B KayecTBe OOBUHSEMOrO,
136paHnK, N3MEHEHUN U OTMEHE MepbIl MPECEYEHMS.

4. PelLeHrie NpoKypopa Mo YrofioBHOMY Aeny, MOCTYMMBLUEMY K HeMy C
06BVHMUTENBHBIM 3aK/HOUEHNEM.

5. OBBUHMTENBHOE 3aK/HOUEHME.

LyMmaeTcs, TeXHUYeCKUX NpobneM Nogo6Hoe NpeaioXkeHe He BbI3OBET, a
3(ptheKTUBHOCTb MCMOMb30BaHMS MOTEPrEeBLUMM MpaB Ha XOoAaTaicTBa U 06Xa-
NI0BaHWe CMOCOBHO MOBbICKT.

Kpome Toro, cnegosano 6bl YCWAUTL NPOLECCYyabHble rapaHTUK roTep-
MeBLLIEro Ha fOCYAe6HbIX CTaAWAX ELLE B HECKOMbKNX OTHOLLIEHMAX.

Bo-nepBbIX, 1LY, NOCTPaAaBLUEMY OT MPECTYNIEHMUs, HYXXHO 06ecneumnTsb
BO3MO)XHOCTb BO3paXKaTb MPOTUB OCBWAETENLCTBOBaHMA. [lefo B TOM, UTO pe-
3yNnbTaTbl JAHHOTO CMEACTBEHHOTO AEACTBUS, HECOMHEHHO, OrpaHMYMBAIOLLENO
JINYHYIO HEMPUKOCHOBEHHOCTb OCBMAETENLCTBYEMOrO, Yallie BCEro COOTBETCT-
BYIOT MPEVMYLLECTBEHHO MHTepecam noTepnesLuero. Mo 3Tm npuunHam 6110
Obl Henemo W HeAOMYCTUMO 3aCTaB/SiTb €r0 BbIMO/HATL CBOMCTBEHHYH emy
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(hyHKUWMI0. OH CaM JO/MKeH PELLUTD - 3alUMLLATL I eMy CBOM YacTHbIE MHTEepe-
Cbl U/IN HET.

OfHaKo 0TKa3aTbCA MOMHOCTLIO OT NMPUHYAUTENBLHOTO OCBUAETE/bCTBOBA-
HUA (M OT MPUMEHEHNS APYTUX NMPUHYAUTENbHBIX Mep K MOTEpMeBLUeMY), Kak
npeaiaraioT HekoTopble asTopbl®!, Heb3s, MOCKONbKY pesynbTaTbl ero MoryT
3aTparvBaTb M MHTEpecbl OOBUHSEMOrO, M WMHTEpPeChl 0bLecTBa B LenoM. Ho
Hefb3s COrNacuUTLCA U C HEOrPaHUYEHHBIM HUYEM MPUHYXKAEHNEM

OnpeseneHHbIM BbIXOLOM W3 CO3/AAaBLUErOCA MOMOXEHWS MOXET CTaTb per-
NameHTaLMA B 3aKOHE KOHKPETHbIX OCHOBAHWI AN1S MPUHATUSA TAKOTO PeLLEeHNs:

1. Hannume yrposbl CyLLECTBEHHOIO HapyLUeHUs OXpaHseMbIX 3aKOHOM

npas Apyruix nud.

2. HeBO3MOXHOCTb  BCECTOPOHHEr0 M MOSIHOTO YCTAHOBMEHUS 06CTOS-

TenbCTB fena 6e3 NpoBeaeHNst OCBUAETENbCTBOBAHY.
3. be3spe3ynbTaTHOCTL Pa3bACHEHUs NOTeprnesLUeMYy Heo6Xo4MMOCTM Npo-
BeJEeHWs OCBUAETE/IbCTBOBAHMA.

CreflyeT yyecCTb, YTO BO3MOXHOCTb MPUHYAUTENLHOTO OCBUAETE/LCTBOBA-
HWA NOABNAETCA MWL TOrAa, KOrfja Haimuo BCe TPU YKa3aHHbIX OCHOBaHMA.
Mpn OTCYTCTBMM XOTA 6bl OAHOIO M3 HUX Takol CNoco6 OCBUAETENLCTBOBAHUS
CTaHET, MO HaLLleMy MHEHWIO, HeLOMYyCTUMbIM.

Bo-BTOpbIX, NpoLeaypa NpeKpaLLeHnst YrooBHbIX [en He LOMKHA UCKIIH-
yaTb O3HaKOMJ/IEHUS C MaTepuanamm fJena, KOTOpoe SBMISETCA BaXHEMLWel ra-
paHTWein cobNOfeHNs MpaB NOTeprneBLUEro B CTaguW MpeLBapuTebHOro pac-
CNefoBaHnsA. B NpoTMBHOM Criydae Mbl NPUXOAMM K BbIBOZY, YTO 06Llee npaso
NoTepreBLUero 3HaKOMUTLCA C Matepuanamy fena peanmsyerca no YTNK PP
(kak, Bnpodem, 1 no YINK PCHCP) B yceueHHOM BUAE NMPUMEHWUTENBHO NNLLL K
OKOHYaHWIKO paccnefoBaHnst B nopsagke: cT.216 YTMK (C 06BUHUTENbHbIM 3a-
KntouveHnem), cT.225 YMK (¢ 06BUHUTENbHLIM akToM) M CT.439 YTK (c Ha-
npasneHnem fena B Cyf 419 NPUMEHEHWS NMPUHYAUTENBHOW Mepbl MeAULMHCKO-
ro XapakTepa).

OfHako 3TOT BbIBOA OyfeT ABHO MPOTMBOPEUUTL MPUHLMMY OXpaHbl NpaB
1 cB06OJ, YenoBeka 1 rpaiaHyHa B YrosioBHOM MPOLECCe, COrMlacHO KOTOPOMY
noTepnesLUeMy 006513aHbl PasbACHATb €ro npasa U 06ecneyrBaTb BO3MOXHOCTb
ux ocyuwiecteneHus (ct.11 YTK). Beabs npaBo, cogepxkalleecs B n. 12 4.2 c1.42
YTK, chopmMynmMpoBaHO Kak MpaBO 3HAKOMUTLCS C MaTepuaiaMu Aena UMEHHO
Mo OKOHYaHWW NpefBapuTeNbLHONO pacc/iefoBaHus, T.e. NPOU3BOACTBA CeACT-
BEHHbIX [JEMCTBUMA, a 3HauuT, pPacnpocTpaHseTcs W Ha MpekpalleHue
YTOMIOBHbIX €.

Hy>XHO 3amMeTuTb, 4TO NOJO6HasA TPAKTOBKA YKa3aHHOro rpasa noTepres-
LIero pJaeasiacb B psfe HayyHbIX W MPaKTUYECKMX KommeHTapues YTIK

8 Cm., Hanpumep: MeTpyxuH WJ1. SKcnepTisa Kak CPeacTBO [4OKa3biBaHNA B COBETCKOM YrO/IOBHOM MpOLiECCe.
M., 1964. C.117; Ctporosuy M.C. Kypc COBETCKOro yronosHoro npouecca. M., 1972. T.2. C.126.

8 Bypparosa B.C., BbIko B.M. BUKTUMONOTMHECKME OCHOBLI KDUMUHAINCTUKA. TalukeHT, 1981. C. 70;
MwuHbKoBCKwiA ™.M. Mpegenbl okasbiBaHKs B COBETCKOM YroioBHOM npoLecce. M., 1956. C. 93-94; CaBuLkuii
B.M., MoTepyxa .M. MoTepnesLunii B COBETCKOM YronoBHOM npotecce. M., 1963. C.65; KommeHTapuii YTIK
PC®CP / Mog pea. /1.H. CmypHoBa. M., 1965. C.267;
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PCOCP %, Mpuuem BepHO 06paLLanoch BHUMaHWE Ha TO, YTO MpY YCAOBUN He-
CBSI3aHHOCTM OpraHoB pacc/efoBaHns NO3WLMERn NOTepreBLUEro Npu npekpa-
LLEeHWM fena LienecoobpasHo y3HaTb ero MHeHVe 40 NPUHATUA peLleHns . Yka-
3bIB/10Cb TAKXKE, YTO C TEOPETMYECKMX NO3MLMIA OTCYTCTBME NPOLLeaypbl 03Ha-
KOMMIEHWSt C MaTepuasaMun fenia Npy ero npekpaiieHnu TpyaHO O6bSCHUMO Y
BCTYMaeT B MPOTMBOPEUME He TOMIbKO C NpaBamy NOTEPMEBLLErO, HO U C NO3Ha-
BaTe/lbHbIMM 33Ja4amMyi OPraHoB YrofioBHOrO MPec/nefoBaHus, peLleHue KOTo-
PbIX BO MHOFOM 3aBVCUT OT MO3MLAN 3a1HTEPECOBAHHbIX L] ».

Kpowme T0ro, 3akoH (4.3 ¢T.439 ¥YTIK) npeanucbiBaeT No OKOHYaHWUM Npes-
BapuTENbHOrO CNEACTBMA (B TOM umC/e NpekpaLleHeM fena) B paMkKax npous-
BOLCTBA O MPUMEHEHUN Mep MEAMLMHCKOro XapakTepa BbIHECTW MOCTaHOB/e-
Hue (4.4.1, 2 cT.439 YTIK), yBeAOMUTb 3aMHTEPECOBAHHbLIX NNL, Pa3bsACHWUTb
MpaBo Ha 03HAKOM/IEHVE C MaTepuaiaMmu 4enia 1 03HaKOMUTb C HUMW B NOPAJKe,
YCTAHOB/IEHHOM [/ HaNpaB/eHWs fena B Cyf, ¢ 06BUHUTENbHLIM 3aK/TIH0HEHNEM
(4.3 cT.439 YTIK).

MonyyaeTcs, YTO Yy Hac CyLLECTBYIOT fiBe (DOPMbI NPEKPALLEHUS YTONOBHO-
ro gena: 6e3 n ¢ 03HaKOM/IEHMEM C MaTepuaiamv 4ena, a Takke ABe pasHbIX Mno-
CNefoBaTeNbHOCTU MX MPefbsBeHUs: Nepes UTOroBbIM peLueHreM (06BUMHU-
TeNbHOE 3aK/YUeHMe) 1 nocne Hero (06BUHUTENbHBIN aKT U MOCTaHOB/IEHWE O
npeKkpaweHnn gena). Takoe NOMOXEHME BELLEA, MO MEHbLUE Mepe, HepaLmo-
HafbHO. Ecnn roBopuTb O CTPOroi MOCNeAoBaTe/IbHOCTU CMEHSAIOWMX ApYyr
Jpyra npoueccyabHbIX AeVCTBUR, NPOLEeLYp M MX 3TanoB B XOfe paccfefosa-
HMA®, TO HYXKHO 3TO flenaTb He3aBVCMMO OT (JOPMbI OKOHYAHWS MPOM3BOACTBA
no fgeny. KoHe4Ho, fONYCTUMO BAMSHWE CMELM(NKA COLepXKaHUA Ha qopmy
COOTBETCTBYIOLLErO 3Tana Aocyne6HO AesTeNbHOCTU, HO ero MecTo B CUCTEME
paccnefioBaHus He JO/HKHO 3aBMCETb OT 3TOr0. B MpoTvBHOM cryyae BygeT He
o6LLan cucTema npessapuTeNlbHOr0 NPOM3BOACTBA, & HECKO/bKO CaMOCTOSATE lb-
HbIX CMUCTEM, Pa3/MYatoLLMXCa MO POPME paccnefoBaHus, YTO (hakTUYeCKu U
CYLLeCTBYET B HacTosiLee Bpems. J[ymaeTcs, onTUMasibHbIM SBNSETCA TOT Ba-
PUaHT Ha3BaHHON CMCTEMbI, KOTOPbIN 3aBEpPLUIAETCA HanpaBneHem aena B Cyf ¢
06BUHWTE/BbHLIM 3aK/THOHeHNEM. TOMbKO NpW TakOM BapuaHTe, MpeaycmaTpu-
BalOLLEM MPOLEeaypy O3HAKOMJIEHWS C MatepuanaMu fena, COOTBETCTBYHOLME
[eNCTBMA rapaHTMPYIOT NoTepreBLLemMy (Kak U ApyruM 3auHTePecoBaHHbIM n-
Lam) peabHYH0 BO3MOXHOCTb MOB/WATL Ha WUTOrOBOE pelUeHue Ao3HaBaTesns
WK CnepoBsatens no feny.

8 Cwm., Hanpumep: KoMmeHTapuii K YronoBHo-npoLieccyanbHoMy koaekcy PCCP/OTB. pea. A.K. Opnos. M.,
1976. C.81.

8 Cwm., Hanpumep: HayuHo-npakTyeckuii koMmeHTapuii YTIK PCOCP/Tog pes. /1.H. CMupHosa. M3p. 3-e. M.,
1970. C. 17.

% Cm. nogpo6Hee 06 aTom: CToiiko H.I". MpoLiecchl Lienecoo6pasHoCTH, LieNlenoiaraHms 1 CaMoonpeaeneHms B
no3HaBaTeNlbHOM AesTenbHOCTU cnegosatens //Mpobnembl camoonpeseneHns monogexu. KpacHospck, 1987. C.
118-119; Croiiko H.I"., bapabalu A.C. [lokasbiBaHWe Npu NpeKpaLieHn YronoBHbIX Aen: Bonpocsl peabunmta-
LM 1 0CBOBOXEHMS OT YroMOBHOW OTBETCTBEHHOCTH. KpacHospck, 1996. C.29-32.

% 0 cicTeme NpeBapUTENLHONO paccieaoBaHiA cM. Moapo6Hee: Mepnos U.[,. CywiHoCTb, 3a4aMM 1 3HadeHe
npefBapuTeNbHOro paccnefoBaHus // CoBeTCKuiA yronoBHbIi npoLecc. Bosbyx/eHne yronoBHOro fena v npea-
BapuTenbHOe paccnefosaHue. M., 1968. C.31-38, u fp.
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Cyfe6HbIMM rapaHTVsSIMX MpaB MOTEPreBLUEro ABMSIOTCA NPOLeaypbl, 06-
pasytoLLe B COBOKYMHOCTM CyebHOe NPOU3BOACTBO, KOTOPOE OCYLLECTB/ISETCS
B CyaebHbIX 3acefaHusix (pa3bmpaTtenbCTBax) CyA0B PasfIMuHbIX MHCTaHLWA.
Bce OHM MMEOT CYLLIECTBEHHOE 3HAYEHMe U B LIeIOM JOCTaTOUHbI ANS peannsa-
L1y (hyHKLMM NOCTPajaBLUEro.

O6paTuM BHYMaHWE Ha HEKOTOPbIE M3 HUX (NMPUMEHUTENBHO K MPOM3BOA-
CcTBY B cyze | MHCTaHumw):

1. MogroToBka K cyaebHomy 3acegaHuio (rn.33 YTK). BaxHa, C TOUKM
3pEHUs rapaHTUPOBaHWS /IMYHOrO Y4acTus MOTEpPneBLUero B pasbupa-
TenbCTBe (Cyf 0653aH M3BECTUTbL €ro 0 MecTe, AaTe U BPeMeHW 3acefa-
HKs) (N.4 4.2 ¢T1.231 YTIK), a Takke paspeLleHnst XOAaTaincTs o npeaga-
putenbHom caywaHum (€1.229 YTK), npuHaTMM mep no 06ecrneveHmnto
BO3MELLEHNs Bpeda, NpUUYMHEeHHOro npectynneHunem (cT.230 YTIK), u
BbI30Be cBMAeTeNen 1 NHbIX nnL, (M.4 4.2 ¢1.231 YTK).

2. MpepgaputensHoe cnywadue (rn.34 YTMK). 3HauMmo € TOYKW 3peHus
peLLeHnst BOMPOCOB 06 UCKMHOYEHUN aoKa3aTenbeTB (CT.234, 235 YTIK).
3Ta HoBas NpoLeaypa, HeWU3BeCTHast NPOV3BOLACTBY B 0ObIYHOM cyje Nno
YTK PCOCP, no3sonseT MoTepreBlUeMY BMATb Ha CTOALLYHO Nepes
Cy[OM 3aJa4y BbIPaBHMBAHWS CTapTOBbIX BO3MOXHOCTEW nepep, pasou-
paTenbCTBOM fena.

3. MNopgroTtoBuTeNbHas YacTb cygebHoro 3acefaHus (rn.36 YMK). Cnyxut
rapaHTVell y4acTus noTeprieBLUero B pacCMOTPEHNI fena MyTem paspe-
LLeHNs BOMpoca 06 OTNOXKEHUW CyaebHOro pasbupaTenbCcTBa B Cydae
ero HesBku (CT.272 YTK). OgHako cam no ce6e (hakT HesBKM NocTpa-
[aBLUero ABNAeTC No cmbicny 4.2 ¢1.249 YTIK A0oCTaTouHbIM OCHOBA-
HMeM [N1S PacCMOTPEHUS fefia B ero OTCYTCTBUE, €CNM MHOe He 6yaeT
npu3HaHo cygoM. To ecTb NpuHUMN (obLee YCnoBMe) yyacTust notep-
MeBLUEro B CyAebHOM pa3bypaTenbCcTse, CHOPMYMPOBAHHBIA B YacTu
MepBOI Ha3BaHHOM CTaTbW, ABNAETCA KakK Obl (haKyNbTaTUBHbLIM: MOXET
ObITb, @ MOXET U He 6bITb. [prUyeM BCe 3aBUCUT HE OT BOJIEVN3BAB/IEHNS
MoTepneBLUEero, a OT YCMOTPEHWA Cy/a, KOTOPoe 04eBMAHO OygeT onpe-
[enATbCA, rNaBHbIM 06Pa3soM, LIEHHOCTLIO KEPTBbI MPECTYMEHNs Kak
cugetens. [lymaetcs, 3akOHOZATeNMO, BO M3bexaHWe BEepOSTHLIX Cro-
POB O HapyLUEHUM (SIMLLIEHUM) MOTEPNEBLLErO ero rnpasa Ha yyacTtvie B
Cyfle6HOM pa3bmpaTensCTBe, HYXXHO YKasaTb, YTO 6e3 MocTpadaBLUEro
[,eN0 MOXET paccMaTpuBaTbLCs TOMbKO MPU ero HesiBKe B Cyf, 6e3 yBaxXu-
Te/bHbIX MPUYH.

4. CypebHoe cneacteue (rn.37 YTK). To 06CTOATENbCTBO, YTO 3aKOH
npeLycMaTpmBaeT CYLLECTBEHHOE OrpaHnYeHne CriefCTBEHHOW aKTUBHO-
CTWU Cyfa, 03HA4YaeT YMEHbLUEHVE ee CLEPXKMBAIOLLErO BO3LENCTBUA Ha
aKTMBHOCTb NoTepriesLlero. locnegHuii MOXET WCCnefoBaTh [0Kasa-
Te/bCTBa Ha PaBHbIX C APYrMMKW yYacTHUKaMK CcyaebHoro pasouparess-
CTBa, PacCyMTbiBas Ha OPraHM3YHLLYH0 U KOPPEKTUPYIOLLYIO MOMOLLb
Cyfja TaK XKe, KaK 1 NOACY VMBI
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5. CyanebHble npeHus (rn.38 YTIK). YpesBblualiHO BakHas npoLeaypa, no-
3BOMIAKOLLAA BAMATL Ha MOCTaHOB/IEHWE MPUIoBOPa. DTO BO3MOXKHOCTb
N3M0XKNTb Cyfly CBOE MHEHWe MyTeM MPOM3HECEHWS peyn MO BCEM
WMEIOLLIMM OTHOLLIEHWE K Jenly 06CTOSATeNbCTBaM 6e3 OrpaHMyeHns Bpe-
MEeHW, a TaKkke MpPescTaBuTb Cydy B MUCbMEHHOM BUAE COOCTBEHHbIE
(hOpMY/NIMPOBKN OTBETOB Ha BOMPOCHI, MOAJIEXallye paspeLleHno npu
NnocTaHoB/eHUM npurosopa. Kpyr BOMpoOCcOB orpaHuyeH, n.n.1-6 4.l
€T.299 YT1K, KOTOpbIA, N0 CYTW, 0603HAYaET 3aaBaemblii 3aKOHOM Mpe-
[en NpuTA3aHuiA NoTepreBLUero, CBOEro pofa pPamKy ero BO3MOXHOM
aKTMBHOCTM B CyJebHOM Npou3BOACTBE (M B YronoBHOM MNpoLecce B Lie-
nom). WHave roops, akTMBHOCTb MOCTPaAaBLLUErO B Yro/I0BHOM fAefe
OrpaHnyMBaeTCs NPesocTaBseMoii eMy BO3MOXHOCTLIO CaMOCTOSTESb-
HO 060CHOBbIBATb (YCTaHaBMBATb) CRefyHoLLee:

- JesHune, NPUYUHYBLLEE eMy Bpes,;

- /MU0, COBEPLLMBLLIEE 3TO AEAHUE;

- MPeCTYNHOCTb COBEPLLEHHOTO AeAHUS;

- BWHOBHOCTb MPUYNHUTENA BPea;

- Heob6X0AMMOCTb Haka3aHUs BMHOBHOIO, a Takke YCWIEHUS Wu
CMSIFYeHNs ero OTBETCTBEHHOCTM.

B 3ak/ntoyeHue eLle pa3 NogyYepKHeM, YTO Mbl OCTAHOBUNCH NWLLL Ha He-
KOTOpPbIX MPOLELYPHbIX MOMEHTAX B CUY UX 60/1ee HENOCPEeLCTBEHHOIO U KOH-
KPETHOMO 3HaYeHWs 4Na NOTepneBLUMX. STO HE 03HAYAET, YTO APYTi e MOMEHTbI
1 npoLesypbl B LEMOM He MMEIOT CTO/b XKe BKHOIO 3HaueHusi cyaebHbIX ra-
paHTUIA NpaB XXepTB NPECTYNNEHWIA.

TakuMm 06pasom, Ha OCHOBAaHWW W3MOXEHHONO MOXHO ChenaTb BbIBOA,
yto YTK P® B 6onbLueit mepe, vYem YTIK PCOCP, obecneumBaeT yyactue no-
TEepneBLLUEro B Yro/IOBHOM [eNe W, XOTS WU HY)KOAeTCA B psfe YTOUHEHWIA U [0-
MO/IHEHWIA, B LEMOM NPELOCTaBNsSET eMy AOCTaTOMHO MpaB W rapaHTui 4ns
YLO0B/ETBOPEHNS NPUTSA3AHNIA.
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§ 4. Peanuzauyisi NOTepPReBLLIMM cBoeli DyHKLMM Ha NPaKTyKe

B npegployliem naparpage aHaIM3MpoBanMch HeOOXOAMMbIE MpaBa U ra-
paHTUW, NpeLocTaBnseMble MOTEPMEBLUEMY 3aKOHOM B COOTBETCTBMM C FOCY-
[apCTBEHHOW CTpaTermein yyactvs ero B yronoBHOM npecsefoBaHun. MocMoT-
pUM, Kak 3Ta CTpaTervsi peaimsyeTcs Ha NpakTuke, LeCTBUTENBHO I NoTep-
MEeBLUMIA OCYLLECTBASET CBOK (hYHKLMIO, COAEMCTBYIOT N EMY B 3TOM OpraHbl
YrO/I0BHOIO NPECcNefoBaHNs, Ha CTOPOHe KOTOPbIX OH MO 3aMbIC/y 3aKoHOoAaTe-
N5l BbICTYMaeT.

AHanM3 NpakTUKK, NPOBELEHHbI HAMM Ha OCHOBE U3Y4eHWs MaTepuanos
250 yronoBHbIX gesn, onpoca 250 notepnesLunx 1 aHketmposaHus 100 cnefosa-
Tesleid BbISBWUM Takylo KapTUHY NPOSIBAEHWUS aKTUBHOCTW MOCTPajaBLUMX Mo 3a-
LLMTE CBOMX MHTEPECOB W AO/MKHOCTHBIX /ML, OPraHoB YrOI0BHOIO Mpec/eaoBa-
HWS U Cyaa MO 06ECMEYEHNIO 4151 3TOr0 HaJ/IeXaLLmX YCIOBUIA.

Mpexgae Bcero, 04eBMAEH TOT (PaKT, UTO caMy MOTepPreBLUMe He MPOABAAIOT
[O/MKHON aKTUBHOCTW HE TONbKO B UCMOMb30BAHUN NPEeLOCTaBEHHbIX UM 3aKO-
HOM MpoLeccyasibHbIX NPaB, HO MHOTAA JAXKe W He CTapatoTcs BHUKHYTb B UX
CYTb, NOHATb UX CMbIC/. Tak, Ha BOMPOC O TOM, aKTV1BHO /I OHW Y4acTBOB&/IN B
NpoW3BOACTBe MO Aeny, 67 % nocTpafaBLUnX OTBETUAN YTBEPAUTENbHO. OfHa-
KO MX yyactTme (Mo COOCTBEHHbIM MPU3HAHUSM) 3aKMH04asiocb B OCHOBHOM B
TOM, 4TO MOTEPreBLUME faBany MOKasaHWs No Aeny, NpUcyTCTBOBaN B Cyaeb-
HOM pasbupaTenscTBe M BHUMATENLHO CNEAWN 3a ero XO4O0M, AaBam OTBETHI
Ha BOMPOCHI, 3aaBaeMble MM Y4YaCTHMKaMM mpouecca U CyaoMm. Takyto fdes-
Te/IbHOCTb HE/b3s, N0 HaLleMy MHEHWIO, Ha3BaTb aKTUBHOW B CBA3W C TEM, YTO
3TV YA He OCYLLECTBAANN NPEeSOCTaBNeHHbIX UM 3aKOHOM Npas, a /iNLb Bbl-
MOJHAMIN BO3/IOXKEHHbIE HAa HWUX 00653aHHOCTW. Te )Ke noTepnesLUMe, KOTOpble
OTMETWUIN CBOE NacCUBHOE MOBEfEHME B MpoLecce, OOBACHAIT 3TO TEM, YTO
6o MM BbINIO BCE SICHO MO Aefy M COBepLUaTh Kakme-nbo AeCTBUA OHW He
MOCYATA/IN HYXKHbIM, /IMBO TEM, YTO OHU MPOCTUN OBBMHAEMOrO, MO0 TeM,
4TO NPOCTO HE UCMbITLIBASI XXeNaHNs NPOSBNATL TaKyl aKTUBHOCTb.

Tak, He CEKpeT, YTO MOTEPMeBLUME B UCKOUNTENBHO PEAKUX CrydasX
MCMONb3YOT CBOE MPaBO Ha 3asiBleHne XoAaTaincTs. B 250 M3yUeHHbIX Yronos-
HbIX fenax Ham BCTPETUNOCh BCEro nb 11 TakmMX XofatancTs, YTO COCTaB/s-
€T, COOTBETCTBEHHO, 4,4 %. [ns cpaBHEHMS - 0OBUHSEMbIMA N UX 3aLLUTHUKA-
MU B TeX e 250 genax 3asBneHo 361 xogatainictso. [Mpy 3TOM xXogaTaiicTaa no-
TEpPneBLUNX OT/IMYAKOTCH pasHOHanpaseHHoCTb0. K npumepy, B 4 u3 11 xopga-
TaliCTB MOTEPMEeBLUME MPOCAT M36PaTb B OTHOLLUEHUM OOBUHAEMbIX MEpPY Mmpece-
UeHWs B BUAE 3aK/HOYUEHUA MOL CTPaXKy, MOTUBMPYA 3TO TEM, YTO 0OBMHSEMbIE,
HaxofAcb Nog NOAMWCKO O HeBble3Ae WM 3a/1I0roM, NMOCTOSHHO WLLYT C HAMM
BCTPeuu, NPoCcsAT M3MEHUTbL MOKa3aHWs, YrpoXas pacnpasoid, BNAOTb 4O Yrpo3
youiictea. B To e Bpems B 2 13 11 xoAaTaiiCcTB NoTepneBLUMe NPocsST Haobo-
POT M3MEHWTb M36PaHHYI0 B OTHOLLEHWM OOBMHAEMOr0 Mepy npeceyveHus “3a-
K/IOYeHVe Nog, CTPaxKy" Ha WHYH0, He CBA3AHHYIO C peasibHbIM SIMLLIEHNEM CBO-
6oabl. B ogHOM ciyyae 3T0 CBS3aHO, BUAMMO, C TeM, YTO NOTepresLUas n 06-
BMHSIEMbII HAXOAATCA B POACTBEHHbIX OTHOLLEHMSX (6paT 1 cecTpa), a B Apyrom
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- C TeMm, YTO NnoTepneBLUNiA A., y KOTOPOro 06BuHsieMbIli K. BbIKpan geHer, pac-
CYATLIBaT TaKMM 06pasoM MOAYYUTb OT HEro BO3MELLEHWE MPUYUHEHHOIO
yulep6a. Elle B 04HOM xoAaTaincTee NOTEPreBLUMIA NPOCUT CNeaoBaTens nocTa-
BWTb Ha paspeLLeHmne aKcnepTa O4WH LONOMHUTENbHBIM BOMPOC.

BmecTe ¢ TeM crieflyeT OTMETUTb, UTO MHOTJa MOTEpPneBLUME UMEOT Xe-
NaHuWe 3asBUTb XOAATaliCTBO, HO He AenatoT 3Toro. Mo pesynbTaTam onpoca 6bl-
N0 BbISBNEHO 6 % Takmx nocTpagasimx. OBBLACHAIOT OHWU 3TO TEM, YTO He 3Ha-
NN, KaK 1 B Kakoli hopMe 3TO HY>KHO AenaThb 1 T.M.

He nposBnstoT akTMBHOCTU MOTEPNEBLUME W B WUCMOMIb30BAHUW CBOErO
npasa NpeLCcTaB/ATb JOKa3aTebCTBA. HaMy 0TMEeUeHO NMLb OAHO XOLATancTBO
NOTepreBLUEro, Hanpas/ieHHOe Ha NPEeLCTaB/eHNe [0oKa3aTebcTBa (OHO, KOHeY-
HO >Ke, BXOAWT B uncno 11 ynomsHyTbIX Bbille), B KOTOPOM COLEpXanacb
npocbba 0 MPMOBLLEHNN K MaTepuanam fAena ayamoKacceTbl U3 TenedioHHOro
aBTOOTBETUMKA, Ha KOTOPOIA bl 3aMncaH rofioc 06BUHAEMOrO, BbIMOTaBLUErO Y
NOTEPNEBLLEr0 AeHbIN.

MaccmBHbI NOTepneBLIMe W TOrg4a, KOrda UM MNpefoCTaBsSeTCA BO3MOXK-
HOCTb O3HaKOMMWTbCS C MaTepuasiaMu YrofioBHOro gena. 33 % NOTepneBLUMX,
KOTOpble 6bIIN Hafnexalmm 06pasom yBeaoMsIeHbI 0 TOM, KOrja v rae OHW Mo-
yT 03HAKOMUTLCA C MaTepuanamu 4ena, NPoUrHopUpoBaIN 3TO NPESJIOKEHME 1
B Ha3Ha4YeHHOE BPeMsi K CNefiOBaTeNO He ABU/UCh.

Mpuuem 25 % BOOGLUE He YBEAOMS/INCL 06 OKOHYaHWW CReAcTBUS U
BO3MOXXHOCTM 03HAKOMWUTLCA C MaTepuanamm gena, 5 % cnyyaes yBefoMAsANOCH
6e3 yKaszaHWsi Ha COOTBETCTBYHOLLEE MPaBO (TUMMYHAs (hOPMYMPOBKA: «Mpea-
BapuTeNbHOE CMEeACTBME MO Aeny, N0 KOTOPOMY Bbl MPU3HaHbI NOTEPNEBLUNM,
OKOHYeHo. [leno HanpaBnseTcs NPOKypopy A1s YTBEPKAEHWUS 06BUHUTENLHOIO
3aKnoUeHus»), A B 6 % criydaeB CefoBatesnn, Npy BbIHECEHUM MOCTaHOB/IEHUS
0 MPU3HAHUW TpaXJaHWHa NOTePneBLUMM, CNPaLLVBAtOT Yy HEro - GygeT /in OH
3HaKOMUTLCS C MaTepuaiamMmi fena no OKOHYaHWW NPeABapuUTeNbHOro CNeacT-
BVS W, NOJYYUB XKENAeMbIil OTBET «HET», (IUKCMPYIOT 3TO B MOCTAHOB/IEHNMN.

Takum o6pasom, nnwb 31 % noTepneBLUMX Bbl O3HAKOM/IEH C MaTepua-
namu fena.

Ewe 36 % nocTpagaBluMx He peann3oBaiM CBOe MNpaBO MO BUHE
cnefoBaTteneil.

Hepeako NoTeprieBLUVE He CUMTAOT HYXXHbIM SBMIATLCA MO BbI30BY K Crie-
posatento. 57 13 100 onpoLeHHbIX HaMK crieaoBaTeneld 3asBuAn, YTO NpuMe-
HSAM B CBOEI NPaKTUKe NPUHYAUTENbHBIV NPUBOL NoTepriesLuero. Jaxe B cyae
ObI/10 BbISB/IEHO NO MaTepuanam m3yyeHHbIX Aen 4 aHaIorMyHbIX Cyyas.

He cnAmwKoM 4acTo noTeprnesLlUMe MOMb3yHTCA NPELOCTaBNEHHBIM UM
MpaBOM Y4acTuis B CyaebHbIX NpeHusX. JIb 0KoMo 24 % noTeprneBLUNX 3TUM
NpaBoM NO/L3YHOTCA, fa U TO Pedb UX MO COLEPXKAHMIO CKOpee SBNSETCA PeUbHo
PaXAaHCKOro UCTLA U COCTOUT UCKIOYUTENBHO 13 TPeBGOBaHWA O BO3MELLEHWN
NpUYKMHEHHOro Bpega. OTBeYas Ha BONPOC O TOM, MOYeMy OHWM He BOCMO/b30Ba-
NINCb 3TVUM NPaBOM, NOTEPMEBLLME 3a5B/AIOT, YTO HE 3HAKOT, O YEM HY)KHO rOBO-
PUTb, CTECHSIOTCA, YTO MO Ae/y BCe YXKe BbI0 CKa3aHo, YTO OHW ManorpamoTHBI
nT.o.
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Hu B ogHOM 13 250 M3y4eHHbIX YTOMOBHLIX 4eN He BbIo cyyas 3assre-
HUs NOTEPNeBLUMM OTBOAA KOMY-60 13 NnL, YHaCTBYHOLMX B Aene. W Henb3s
3TO 06GBLACHWUTL TEM, YTO HET OCHOBaHWIA 19 OTBOAA (Bedb ApYrvie YYaCTHUKM
npoLiecca 0TBOAb! 3asB/AKT BPEMS OT BPEMEHU: Tak, 06BUHSEMbIMU U UX 3a-
WMTHUKaAMKU B TeX >ke fenax ABaxfbl Obln 3adBfieH OTBOZ4 CrefoBaTento U
LLIeCTb pa3 B Cyfe - NnpefcefaTeNibCTByOLLEMY). A CBA3AHO 3T0, BUAMMO, C TeM,
4TO NOTEPreBLUKE MPOCTO He 3HAKT COAePXKaHWA NPefoCTaBNeHHOro UM 3aKo-
HOM npasa Ha 3asB/ieHne 0TBofa. B nepuof npeapapuTenbHOro CrefcTeus Mo-
TEpPMeBLUNIA, Yallle BCero, He YnTas, NoAMvChIBaeT 6naHK NPOTOKOMa AOMpoca, B
KOTOPOM MeNKuMu ByKBaMu W3NOXEHbI €ro MpoLeccyasbHble npasa, ecTecT-
BEHHO, 6e3 ux paclumdpoBku. B cyne6HOM >Ke 3acefaHuy MpeacefaTenbeT-
BYHOLLMIA CKOPOrOBOPKOI 3a4MTbIBaET NOTEPreBLUEMY €ro npasa, Takke He oc-
TaHaB/MBaACb Ha HUX MOAPOBHO. Mexay TeM NpaBo 0TBOAA ABNAETCS A4/19 BOC-
NPUATUSA JOBOMBHO CIIOXKHBIM MO CBOEMY COLEPKaHMI0, 0COGEHHO AN1S nLa, He
VIMEIOLLIETrO FOPUAMYECKOrO, a 3a4acTyto U cpedHero obpa3oBaHus. MoTepnes-
LeMy 06bIYHO He Pa3bACHAETCA HU KOMY OH MOXET 3asBUTb OTBOA, HY Hasinume
Kakux 06CTOATENBLCTB HEOOXOAMMO /19 3asBeHus oTBoga. Jluwb 71 % noTep-
MeBLUMX OT OOLLIEro ymcna OMpOLLEHHbLIX YACHUIN CYTb NPeAOCTaB/IEHHOro UM
npaBsa 3asB/IEHNS 0TBOAR, & TakKe Mopsaka ¥ OCHOBaHWIA ANs ero 3asBfieHus.
CopepxxaHue npoLeccyanbHbIX Npas BOOGLLE N0X0 YCBaMBAETCA NOTEPMeBLUM-
Mun. Hambonee CNoXHbIMK ANs MOHUMAHKA OKas3aMCh TakMe Mpasa, Kak npaso
3aB/eHUsA 0TBOAa, NPEeACTaB/eHNA A0Ka3aTeNbCTB, 3asB/eHNe XxoaaTaiicTs. Ko-
JINYECTBO NOTEPMEBLUMX, HE YCBOMBLUMX XOTS Obl OHO M3 3TUX NpaB, O4eHb Be-
JIKO U COCTaBNSAET 62 % OT 06LLEro umcna ornpoLLeHHbIX.

OfHMM 13 CaMbIX PEAKO UCTOMb3YeMbIX MOTEPMEBLLUMM MPOLIECCYasbHbIX
Mnpas ABNAETCA MPaBO MOJL30BATLCA YCyramMmun npecTaBuTens-afsokara. Mex-
[y TeM NO pe3y/nbTaTtam MpoBeAeHHOro aHKeTNPoBaHNA 16 % mnoTepnesLUMX Ha
BOMPOC O TOM, HY>XOa/IMCb /I OHWN B NEPUOS NpesBapuTe/ibHOro CrefcTeus 1 B
cypebHoMm  pasbupaTtensCTBe B NMPOECCMOHANBHOM  MOMOWYM — afBOKaTta-
MpescTaBuTeNs, OTBETUIN MONOXMTENBHO. A Ha BOMPOC - NOYeMy He Mosb30Ba-
JINCb €ro ycnyramu, OTBETWU/IN, YTO CBSA3aHO 3TO C MaTepuasibHbIMU 3aTpyaHe-
HUsaMK. JTnwb B 9 YronosHbIX Aenax u3 250 nsyyeHHbIX (3,6 %) yyactBoBan afi-
BOKaT B KaueCTBe MpeACcTaBuTeNs NOTepreBLUEro.

lMpakT1yecKy He Mosb3yrTCA NOTePreBLUMe NPaBOM Ha 03HAKOM/IEHME C
MPOTOKO/IOM CyAe6HOro 3acefjaHnsi U NPUHECEHUS 3ameyvaHuii Ha Hero. 3 250
M3YYeHHbIX YrO/I0BHbIX eN He 6bl0 BCTPEYEHO HU OLHOr0, B KOTOPOM UMENO
6bl MECTO 03HaKOM/IEHME MOTEPNEBLLEro ¢ NpoTokoiom. Mpu onpoce 100 % no-
TEPNeBLUMX 3asBWN, YTO He 3HAKOMWUUCh C MPOTOKO/IOM Cyfe6HOro 3acesa-
HnA. MpyY 3TOM B Ka4eCTBe NPUYUH YKa3bIBAIVCb OTCYTCTBME BPEMEHH, JKena-
HWs, JoBepKe cyay.

Taknm 06pa3om, B LIEIOM Mbl MOXEM, BUAUMO, FOBOPUTbL O HU3KOM aKTUB-

HOCTV NOTEPeBLUMX B YrO/IOBHOM MPOLIECCe, CBA3AHHOIA C:

1. coBnageHWem Mx coumanbHO 3afaHHbIX (NPaBoBbIX) NPUTA3aHWiA ¢ ro-

CY[,apCTBEHHbLIMMU;
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2. 3aBMUCMMOCTbHO OCYLLIECTB/IEHWS UMM CBOEI (PYHKLMM OT 06ecrneyeHus
ee peanmsaLyy opraHamu YrofioBHOro NPecnefoBaHns U CyaoM;

3. He3aMHTEepecoBaHHOCTLHO FOCYAAPCTBEHHbLIX OPraHOB B UX CaMOCTOS-
TeNbHOCTY;

4. HeHaANeXallyM MWCMOSHEHVEM YKa3aHHbIMM OpraHamu CBOMX 06s-
3aHHOCTElA N0 OTHOLLEHMIO K HUM;

5. HegoCTaToO4HbIM YpPOBHEM WX OOGLLE/A M NpPaBOBON KOMMETEHTHOCTU
A1 CaMOCTOATENIbHOTO  MCMOMb30BaHNA MPELCTaB/SEMbIX 3aKOHOM
BO3MOXHOCTEW.

C TOYKY 3peHus CTpaTerny yyactvs B fiefie Nepeble 4Be MPUYKHBI, MO Cy-
LecTBY, OObEKTMBHO 3afiaHHbl. Bornee TOro, OHWM SBNAKOTCS HEO6XOAUMbIMU
MpW3HaKamm camoii CTpaTerum, B pamkax KOTOPOW My6/M4YHO-NpaBoBas akTuB-
HOCTb OpraHOB roCyJapCcTBa, PasyMHO COYETAOLLMX, YYWUTbIBAIOLLMX OOLLECT-
BEHHbIE U JINYHbIE WHTEPECHI, MOXET 3HAYNTE/IbHO YMEHBLUUTL YaCTHOMPaBo-
BYI aKTVMBHOCTb MOTepreBwMX. KOHEUHO, TONbKO MOTEpMeBLUEMY peLaThb,
BOCMO/1b30BATLCA /M €My TEM W/ MHLIM MPaBOM MW HeT. Ho ero peLueHwe Bo
MHOrUX Cnyyvasx OyfeT 3aBUCETb OT AOOPOCOBECTHOTO W HAA/MEXALLEro 1ucnon-
HeHWs 0653aHHOCTEl opraHamu YrosI0BHOMO MPecnefoBaHUs U Cy oM.

TpeTbs MpyUYMHa B M3BECTHOI Mepe NpoM3BOAHA OT NepBbixX ABYX. [leno B
TOM, YTO ANS OPraHOB YTOMOBHOMO MPecnef0BaHUs U Cyfa e 3alluThbl YacT-
HbIX YrO/I0BHO-MPaBOBLIX VHTEPECOB MOCTPaJABLLErO W COAEWCTBUA peausa-
LMK ero npoLeccyanbHoli iyHKLMM eCcTeCTBEHHbIM 06pa3oM coBnagatoT. Mpu-
yem nepsas Kak Obl NMornowaer sropyro. OTCHOfa - OTCYTCTBME WMHTEpeca Ha-
3BaHHbIX OPraHOB B CAMOCTOSATENLHOCTY 3TOF0 Y4aCTHMKA MPOLIECCa, a 3HAUMT,
1 hopMasibHOe OTHOLLIEHNE K ero Mmpasam.

B KOHEYHOM CueTe 3TO MPWBOAWT K MPSIMOMY WIFHOPMPOBAHMIO NpoLiecCy-
/lbHbIX MpaB MOTEPreBLUEr0 MyTEM HEHA/IEXALLEro WCMO/HEHNS UM Jaxke
HEVCMOMHEHUS CBOMX 00A3aHHOCTEN, T.e. K YeTBEpTOi npuumHe. B ee ocHoBe
NEXUT SIBHOE HEMOHVMaH1e COOTBETCTBYHOLLMMM AOMKHOCTHBIMA NIMLAMA 3Ha-
UeHMs MPOLECCYanbHOM CaMOCTOATENbHOCTM MOCTPaJABLUEro AN PeLleHuns
CTOALUMX Meped HWMK 3agad. Bedb COBEpLUEHHO Hecny4yaiiHO 3aKoHOAaTesb
npeaycMOTpen, K NpuMepy, NpoLeaypy 03HaKOMIEHUS 3aHTEPECOBaHHbIX ML,
C MaTepuanamu Aena, efMHCTBEHHbIM Ha3HauYeHWeM KOTOPOi SBMSIETCS cO34a-
HUe YCNOBWIA ANs caMoonpeaeneHnst Y4aCTHUKOB NpoLiecca, T.e. N1 BbIpaXe-
HUS UMK OTHOLLEHUS (MHEHKS1) K TOMY, YTO CAenan crefoBaTe/lb Un [103HaBa-
TeNb. CMbICA - aTb BO3MOXHOCTb Ha3BaHHbIM [O/HKHOCTHBLIM /ML@M CKOpPeK-
TWNPOBATb CBOK MO3MLMIO C YHETOM 3asB/IEHHBIX XOAATAACTB, rapaHTMpOoBaTh UX
OT OLWMGKW. B MpOTVBHOM Crydae jaHHas MpoLiedypa B pamkax 4ocyaebHoro
MPOV3BOLCTBA BOOOLLE He HyXHa. C Lie/bio MOATOTOBKY K Cyae6HOMY pasbumpa-
TENbCTBY €€ MOXXHO MPOBECTM YXKe MOC/e TOro, Kak feno nocTynuT B CyA C 06-
BMHUTE/bHBIM 3aK/THOYEHNEM.

CnepyeT 3aMeTUTb, YTO NOAOBHOrO pofa MpoLefypbl NPefyCMOTPeHbI Ha
MPOTSYKEHWW BCErO YrO/I0BHOTO MPOLIECCa, ABMASACH BKHOW YacTbHO ero cofep-
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XaHWs Hapsgy C YCTaHOB/IEHWMEM OBCTOATENbCTB, MOAMEXALUMX AOKa3bIBaHUIO,
1 paspeLLeHvem aena’’.

W, HakoHew, mocnefgHss npuymHa. Pasymeertcs, 3aKOHOAATe b He MOT He
YPerynnpoeaTb CUTyauuu, Korga noTeprneBLUMin eCTBYET He 6narogapsi, a Bo-
MPeKN OnpeaeneHHOMY AOMKHOCTHOMY NIALLY - HANPUMeEp, 3asB/ISIET eMy OTBOJ,
OpHako MHorve MocTpajaBluMe He CrocobHbI K TaKol CamOCTOATENIbHOCTU B
CUNY «MPUBLIYKM» K COLMasbHOMY MOC/TYLIaHUI, CTpaxa nepes NpaBooXpaHu-
Te/NbHbIMX OpraHaMu, NPaBOBOIN 6e3rpamMoOTHOCTU U T.1.

Bce BblWeENpyBEAEHHbIE MPUYMHBI, 00YCNABMMBAOLLME HU3KYH aKTWB-
HOCTb MOTEPMEBLUMX, CEPbE3HO OCMAGNAOT pPeanm3aLmio  rocyAapCTBEHHON
CTpaTerny y4acTvisl Ux B fefe, CBOAA ee B psie CyvaeB Ha HeT. JTO 3acTaB/seT
3aflymaTbCs 006 M3MeHeHMN ee B 0603pUMOM Oy AYyLLEM.

87 Cm. 06 3TOM MPUMEHNTENLHO K MPeaBapUTENbHOMY pacciefioBaHmio: CToiiko H.I". MpoLecch! LienenpuHATys,
LienienonaraHns 1 camoorpefieNieHns B No3HaBaTe/bHON AesTenbHOCTU cnefosatens// Mpobnembl camoonpese-
neHus monogexu. KpacHospek, 1987. C.118-119.
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3AK/TFOYEHWE .
MNEPCMEKTWMBbI PASBNTUA TOCYLAPCTBEHHOW CTPATEI WA
SAWLNTBI XXEPTB MPECTYTIJIEH B YT OJIOBHOM TMNPOLIECCE

WNTak, c TOYKM 3peHusi 3aKOoHoZaTens, MocTpagaBMM OT MPecTyneHus
cunTaeTCca Ntoboe Mo (rsnyeckoe NN HPUANYECKOE), KOTOPOMY YrpoXaan
MPUYMHEHWEM IGO0 MPUYMHUAWM YFONIOBHO-NPaBOBOI MO CBOEMY XapaKTepy W
nocneacTeusamM Bped. OpraHbl JO3HaHWS, NPeLBapUTENbHOMO CNEACTBIS, MPOKY-
paTypbl 1 cyfa 0653aHbl MPU3HATL TaKoe ANLL0 MOTEPMEBLUNM, T.e. HALEeUTb ero
COOTBETCTBYIOLMM MPaBOBbIM CTaTycOM, MO3BOSHOLMM €My y4yacTBOBaTb B
Jefle C LeNblo YronoBHOMO MNpec/iefoBaHus nNpuumMHuTeNns spega (NOfo3peBae-
MOro MK 06BMHAEMOrO0). MpaBOBOE MONOXKEHWE W LieMb NMOTEPNEBLLEr0, TaKNM
06pa3oM, OnpegensitoTcA ero YacTHbIMM YroMOBHO-MPaBOBLIMK MHTEpeEcamMm,
3almMTa KOTOPbIX SB/ISIETCS 3a4aHHOM eMy NpaBOBOM (hyHKLUMER. MpakTUyecku
CKa3aHHOe O3HayaeT ferain3aumio (y3aKoHWBaHUE) 1 NErMTUMAaLMIO, KaK Hau-
60nee 3HaUMMBbIX, NPEXAEe BCEro KapaTebHbIX NPUTA3aHUIA noTepnesLUmx. Mpu
3TOM Y/0B/ETBOPEHME YaCTHbIX TPaXAAHCKO-MPaBOBbIX MHTEPECOB Kak camo-
CTOSATENbHAA Lie/lb NOCTPaAABLUMX OT MPECTYN/EHNs He NCKHYAETCA, a 3amTa
MMM [aHHbIX NHTEPECOB MOXET PacCMaTpuBaTbCs B KAYECTBE eLLe OfHOM (hyHK-
LMW TaKMX L, NPU3HaBaEMbIX B YrOMOBHOM fAene rpakaaHCKUMM uctuamu. B
OT/INYME OT NepBOli M3 Ha3BaHHLIX (DYHKLMIA, YKECTKO MPeAnucbIBaeMoin (thak-
TUYECKM BO3/araemMoii) NocTpajaBLLEMY HE3aBMCMMO OT €ro XKeflaHws, nosee-
H1e BTOPOIA CBA3aHO C €ro BOMEM3bSB/IEHNEM. B 3TOM cMbicne nocnegHss 6y-
JET, e N0 MMEET ABa BbILUEYKa3aHHbIX MHTepeca OfHOBPEMEHHO, CKOpee
[OMNONHUTENBHON UK faXKe BCriomoraTesibHol. OueBnaHO, YTO NOAO6GHOr0 poaa
NpaBoBasi KOHCTPYKLMS SULLIAET MOCTpagaBLUero Bbl6opa, oduumanbHO MooLLy-
PSET ero KapaTefbHble MPUTA3aHUA U G/IOKMPYET BO3MOXHOCTb peain3auuu B
pamMKax YrofoBHOrO fefa COBCTBEHHbIX, IBHO HE BbIPOKEHHbLIX B 3aKOHE, HO
0OBEKTVBHBIX MPeAnoYTEHNA. XOTS BCe MPEANOYTEHUs MOTYT ObITb YA0B/e-
TBOPEHbl B pamKax YrosioBHO-NPaBOBOM W TpaXAaHCKO-MPaBoBOW (hyHKLMIA,
NPUOPUTET OTAAETCA caMMM (PAaKTOM fIeralbHOro OA0OPEHNsI KOMMEHCALMOH-
HbIM, KOMMEHCALMOHHO-KapaTe/bHbIM, KapaTe/lbHO-KOMMNEHCALMOHHbIM NpUTS-
3aHVAM B yLiep6 NPUMUPUTENbHLIM U MPUMUPUTENBHO-KOMMEHCALUMOHHbIM. C
YUYETOM XK€ UCKYCCTBEHHOrO, Ha Hall B3rNsj, «pasfeneHuns» nocTpafaBLLIero ot
NPeCTyneHns Ha NOTePMEBLUEro M rPaXAaHCKOro 1CTLa Ha NepBoe MecTo CTa-
BATCA 1 MOALEPKVBAIOTCA MPUTSA3aHWA MMEHHO KapaTesibHOM HarpaB/ieHHOCTU.
BoT nmoueMy peasibHble HyXAbl MOTEPMEBLUENO OKa3biBAKOTCS Ha Mepudepun
BHVMaHWSI OpraHoB YroJ/I0BHOTO Mpec/iefoBaHWs 1 cyfa, My6anyHo-npasoBas
aKTVMBHOCTb KOTOpbIX, MO CyTW, MOAAaB/sET B OOLLEM AOCTaTOMHbIE MPOLEcCy-
abHble BO3MOXXHOCTY MOCTPagaBLUEro B Yro/I0BHOM fene, MpeBpalias ero B
MacCUBHOMO CYObLEKTA-UCMONHUTENS 0653aHHOCTEN.

Takum 06pa3om, CTpaTerus y4acTvsi MoCTPagaBLUEro OT MPECTYN/IeHNs B
YrO/I0BHOM fiefie, TEOPETUYECKM MOCTPOEHHAs Ha WUAee PaBHOMPaBUs CTOPOH, Ha
CamoM [iefie CIYXWT MOYTW UCK/HOUMTEbHO UHTEPECaM YrONOBHOO Mpecneso-
BaHMs faXe B C/yyae BOB/EYEHMS MOTEPMEBLUErO M 0GBMHSEMOrO B peasibHoe
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NpPOTMBOGOPCTBO. 60 3TO NPOTNBOGOPCTBO MPOBOLMPYET KapaTe/bHble NPUTS-
3aHUS YKepTBbI MPECTYMIEHNS.

PasymeeTcsl, CKasaHHOe CrpaBef/IMBO TOMbKO B AaHHOM OTHOLUEHWUM (B
KOHTEKCTE YA0B/IETBOPEHMS NOTPEGHOCTEN MOCTPagaBLLUMX) U OTHIOAb HE OTPU-
LaeT BMAMMOrO YAyuLIEHWs1 MOMOXKEHNs1 00BMHSIEMOro no HoBomy YTTK P® ¢
TOYKW 3pEHWA CTpaTernm 3alumThbl ero npas 1 cBo604 (HagneXxallero npasocy-
[INs1), OCHOBAHHOI Ha Wfee CoCTA3aTeNLHOCTU®, OfHaKO Kak M CTpaTerus Haj-
NeXalllero npaBoCyAusl, TaK WM CTpaTerns yyactvs NoTepreBLUEro B fefe He
CMOCOOHbI MPUBECTU K MpPeobpa3oBaHMI0 PEMpecCcUMBHOM MO CBOel Npupoae
NPakTUKW CyA0NPOMN3BOACTBA, MOCKO/bKY WCXOLAT COOTBETCTBEHHO TOMIbKO U3
ero CouManbHOro NpegHasHavYeHWs 3alyilaTh OT MPeCTYNIeHWn 1 Npounssona
npoLeccyanbHbIX BnacTei. bonee Toro, 0be cTparernm 6aM3KnM No psay Cylue-
CTBEHHbIX MPU3HAKOB:

1) cTaBAT B LEHTP BHUMaHWS OpPraHoB Yrosi0BHOrO NpecriefoBaHus u cy-

[ B3aMOOTHOLLEHUS MEXY MPECTYNHUKOM W rocyapCTBOM;
2) npegnonaratoT rocrnoAcTBO My6IMYHO-NPaBOBbIX (FOCYAapPCTBEHHbIX)
WHTEPECOB Haf YacTHO-MPaBOBLIMU (IMYHOCTHLIMU) MHTEpEcaMU;

3) cuMTaloT OCHOBaHMEM MPABOBOW aKTWBHOCTW OPraHoB Yrof0BHOIO

npecnesoBaHns 1 cyfa 06LLEeCTBEHHYIO OMacHOCTb NPeCTYNNeHus;

4) paccMaTpuBalOT OTHOLLEHWNS CTOPOH (M APYrMX CyObLEKTOB) B YrO/OB-

HOM fiene Kak hopmasibHO-NpaBoBble (6e31NMYHOCTHBbIE);
5) He BMAAT HEOOXOAMMOCTMN B CO3AaHWN YCIOBWIA AN MEXIMYHOCTHOIO
KOHTaKTa NoTepresLUero 1 06BMHAEMOrO.
MocnefHWiA M3 NPU3HAKOB ABNSETCS K/HOUEBLIM C TOUKM 3PEHWS MOHUMa-
HUS NPUYMH 0003HAYEHHOW HaMK Bbile He3M(EKTUBHOCTA peann30BaHHOM
POCCUIACKAM 3aKOHOZATENEM FOCYLapCTBEHHOM CTpaTerum y4vactus noTepnes-
LLIero B YrosioBHOM fefe.

B TO e Bpemsi 3TO He 03Ha4aeT, YTO fJaHHas CTpaTerus nLeHa Kakux-
NnB0o MepcnekTvB pa3BmTMs. B onpeaeneHHol Mepe 06 3TOM CBWAETENLCTBYET
3anagHbIii OnbIT pedhopM YronoBHOrO MPOLLEecca, OPUEHTUPOBAHHBIX HAa NOTep-
MneBLUEro.

MepBas 13 Taknx pedhopM Mo 3aMbICy WU OCYLLECTBNEHMIO Oblia BO MHO-
FOM aHan0rMyHa Hallein n BOLIa B UCTOPUIO MOJ, HAaMMEHOBaHWEM, KOTOPOE U
Mbl UCMOMb3yeM B CBOeli paboTe - cTpaterms (MoAenb) y4acTusi NoTepreBLIEro
B yronosHoM fene®. Mo CyLyecTBy, Kak 1y Hac, OHa CBOAUNACh K ONpefeneH-
HOM MOAUMMKALMN KapaTebHOIro MpPaBOCYAWs, He 3aTparveas ero OCHOBHbIX
NPUHLMNOB. OpraHbl Yrof0BHOW FOCTULMN Psga CTpaH Monyyman BO3MOXHOCTb
MPUHATUS KOMMNEHCALMOHHBIX PELLEHWiA, B COOTBETCTBUM C KOTOPbIMK Ha 06BU-
HAEMbIX HaKnafblBaeTcsl 0053aHHOCTb NPOU3BECTU (DHAHCOBbIE BbIN/ATHI He-
MOCPEACTBEHHO MOTEPNEBLUMM. B apyrnx cTpaHax ycTaHaB/MBanachb BOMOX-
HOCTb N5 60/ee akTMBHOMO Y4acTus 3TOro cy6bekTa B YrofloBHOM NpoLecce B
(hopme €ero KpaTkux («CXaTbIX») 3asBMEHWIA, a TakkKe «0bpalleHuin» B Cyj,

% O NMOHATIM COCTA3ATENLHOCTI W CTPaTervi (MOAeNM) HaJNIexallero NPaBocy s cM.: CToiiko H.I., Cemyxu-
Ha O.B. YronosHbiii npouecc B CLLUA. KpacHospck, 2000. C.7-10.
% Cwm. 06 3Tom: LLHaiiaep I". Kpumutonorua. M., 1994, C.349-350,364-367.
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BAMSIOLLMX Ha BbIHECEHME NPUIoBOpa. JTU 3asIBNIEHNS 1 06paLLeHNst NogatoTcs
B MUCbMEHHOM BUWfE M COAepXaT B cebe MB0O MH(OpMaLMIO TOMbKO O Bpeae,
MPUYMHEHHOM MOTEPMeBLUEMY, NGO eLle U ero oueHKy (MHEeHME) Mo BCEM BO-
npocam, paspeLLaeMbiM B nipurosope™.

HecMoTps Ha BUAVIMOE YTyULLEHWE NOMOXEHNS NOTEPMNEBLUMX, CBA3AHHOE
C NpefoCcTaB/seMO 3aKOHOM BO3MOXHOCTbHO BblpaXaTb W Y4MTbIBaTb WX
B3rNsAbl M MHTEPECHI HA COOTBETCTBYHOLUMX CTafWsX CYAOMPOM3BOACTBA, Ha
MpaKTVKe, OAHAKO, 3TO He MPUBENO K >KelaeMOMYy pesy/bTaTy: pasBUTUIO
MONOXNTENbHBIX OTHOLLEHWI A MEXay NPeCTYMHUKOM W XepTsoi . [leno 3a-
K/MOYaeTcs B TOM, YTO KOMMEHCALMOHHbIE PeLLeHNst B NO/b3y MOTEPreBLUMX 3a-
TparnBatoT TO/IbKO MaTepuasibHbIA Bped, B TO BPeMS KakK yLiep6, MPUUMHEHHbI
MOPa/IbHOMY W MCUXO/IOTMYECKOMY COCTOSIHWUIO MOTEPMEBLUEr0, ero CBA3sM W
OTHOLLEHMAM C GAVDKAALLIMM COLMANbHBIM OKPY)XKEHVEM (POAHBIMU, GAM3KUMY,
ApY3bsAMW, KonneraMu no pabote 1 T.M.), He YYUTHIBAETCA BOOOLLE WM YUMUTbI-
BAETCA B BECbMa HE3HAUMTENbHON CTeneHW. Mpuyem HW NOTepneBLIMiA (KepT-
Ba), HW 06BMHSEMbINA (MPECTYMHUK) He Y4YaCTBYHOT B MPOLIECCE NMPUHSATMA peLue-
HUS O KOMMEHcaLmu.

MoaToMy 06GBMHSIEMbI/i OTHOCUTCA K JaHHOMY PELUEHMIO CKOopee Kak K
OfIHO 13 Mep YroM0BHOIO HaKa3aHWsi, HEeXEN KaK K Cocoby camoCTOoATe/IbHO-
ro YPerynMpoBaHna ero KOH(GMKTa C NoTepnesLMM™. XKepTea xe npecTyne-
HUs1 AENEPCOHAIN3NPYETCA U AENHANBUAYANIM3NPYETCS Takol MOMOLLbHO, CO3-
[1aBas yYCNOBMA A1 CaMOONpaBAaHs NpaBoHapyLunTens®,

Kpome TOro, peLueHusi 0 KoMneHcauun, NpyHUMaeMble CyfoM Un gpy-
TMW OpraHamy FOCTULMK, He OTBEYAtOT CBOEMY Ha3HAUYEHMHO U C TOUKM 3peHus
BO3MELLEHNA MaTepUaNibHOro yilepba oT npecTynnenus™. Bo-nepsbix, Bpeq
PeaKO BO3MELLAETCA MOSHOCTLIO BBMAY 00513aHHOCTM Cyda NpW OnpegeneHnm
pasmepa KOMMeHCaLMy NPUHUMAaTL BO BHUMaHWE MaTepuasibHOe MOJOXKEHWE
NOACYAMMOro, KOTOpoe B GOMbLUMHCTBE C/lyvaeB HefoCTaTOuHO AaxXe Ans mo-
KPbITUS CyAeBHbIX M3aepkek™. BOo-BTOPbIX, CyAbl 4acTO MPeAnoYNTaioT WC-
MoMb30BaTb B AOMO/HEHWE K KOMMEHCALMOHHLIM PELLUEHWSIM Takue Mepbl (u-
HaHCOBOr0 XapaKTepa, KaK LTpadbl N BO3/M0XKEHME CyAe6HbIX N3OepXKeK Ha 06-
BMHSIEMOr0, YTO CaMO MO Cebe CHWXKAET LEHHOCTb KOMMEHCaUMM Kak CpeacTsa
NePCOHNMIKALMI €ro OTBETCTBEHHOCTY Mepe] MoTepneBLIMM™. B-TpeTbux, aB-
TOPUTETHOCTb CYZEOHBIX PELUEHMIA O KOMMEHCaLMM HeBENMKa MO NPUYMHE pas-

 Erez E. Victim Participation in Sentencing: An the Debate does on...// International Review of Victimology.
1994. Ne 3. P.17-28; Joutsen M. Victim in Proceedings and Sentencing in Europe // International Review of Vic-
timology. 1994. Ne 3. P. 57-67.
10 Bo3meLLeH (KOMMeHCaLWK) Bpefa Kak 0 KOHCTPYKTUBHOM aKTe MCMpaB/ieHs 06BUHAEMOro, Coco6CT-
BYIOLLIEM €r0 MPYMUPEHUIO C NMOTEepreBLUMM, CM., Hanpumep: LLIHavigep . Ykas. cou. C. 365.

Watson D., Boucherat J., Davis D. Reparation for Retributivists //Mediation and Criminal Justice : Victims,
Offenders and Community. London, 1989.
“Lnaiigep I". Ykas. cou. C. 364,
 Miers D. Compensation for Crminal Inquries. London,1990.
% Dignan J, Cavadino M. Towards a Framework for Conceptualizing and Evaluating Vactim-Oriented Models
of Criminal Justice. Centre for Criminological and Legal Research. University of Sheffield. Shebbield, 1995.
P.7-8.
 Moxon D., Corkey J., Hedderman C Developments in Use of Compensation Orders in Magistrates Courts
since October 1988. London,1992. P. 29.
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HOM UX PesynbTaTMBHOCTM B Pa3/IMyHbIX cyfax (Mo AaHHbIM HEKOTOPbIX McChe-
[0BaHUIA NPOLEHT OCYXKAEHHbIX, MOMHOCTBIO 3aKOHYMBLUMX BbINAaTbl MoTep-
NeBLLUNM, KONe6MeTCs B TeueHue roga oT 56 % A0 86 %)°’. B-4eTBepTbIX, MHO-
rvie NoTepnesLUVe NO fenam O NPECTYN/EHUsX, 3a KOTopble 06BUHsEMbIE Bbln
OCYXX[EHbI, HE NOMyYatoT KOMMNeHcaummn Boo6LLE NO NPUYMHE OTCYTCTBUA COOT-
BETCTBYIOLLIErO 0OpalLeHMsl, YTO 0OBACHSETCS He TONIbKO 06Hapy>eHnem cobCeT-
BEHHOCTW, HEO(MLIMaIbHOWN JOrOBOPEHHOCTLIO C MPECTYMHUKOM, MPUMUPEHVEM
C YTpaToiA, HO 1 HeAOCTATOYHOM HAAEXHOCTbIO AaHHbIX O pa3mepe Bpeda, Co6-
PaHHbIX B XOfe MPeaBapuTeNbHOTO paccnefoBaHna™. B-nAThix, NoTepnesiume
(>xepTBbI) (haKTUYECKMN NIMLIAIOTCS BO3MOXHOCTU MONYUNTb KOMMEHCALMIO B TeX
CNyYasiX, Korga BMecTo BO30YXXEHUS YrO0BHOIO Aefia NPECTYMNHUKY BbIHOCUT-

cA npeaynpexaenne® . B-LIecTblX, CreayeT VMeTb B BUY 3HauMTeNbHbIN
YAENbHbIA BEC NAaTEHTHOM NPEeCTYMHOCTW, UCKHOYatoLLeli BOOOLLE NOCTaHOBKY
BOMpoca 0 BoaMelLLieHnn Bpeaa'®.

TakuM 06pa3oM, CTAHOBMTCSI OYEBUAHBLIM, YTO PACCMOTPEHHbIE Bbile
pethopMaTopCcKMe Mepbl, O4eHb CXOAHbIE C POCCUMIACKMI, HE MPUBEN U BPSIL, NN
CMOIYT MPUBECTM K KOPEHHOI TpaHC(opMaLum KapaTenbHOW Moaeni npa-
BOCYAUS.

BaXXHbIM LIAroM Ha MyT CO34aHUs YCMOBWIA K MO3UTUBHOMY M3MEHEHMIO
YFO/I0BHOTO MpOLiecca B 3aMadHbIX CTpaHax siBuack Apyras cepusi pedhopm, Ha-
npaB/ieHHas Ha yyylleHWe NOMOXEHWS NOTEPMeBLUMX ()KEPTB) NMPECTYM/IEHNS W
nucxoasLlas 13 naen (CTpaternm) Mx coupanbHOR 3alinTbl. ITU pediopMbl 13-
BECTHbI, B YaCTHOCTW, MOA HaVMEHOBaHWEM «B1ar0TBOPUTENbHAs MOAENb Yro-

NOBHOTO NPaBoCYAVA»™™ 1 XapaKTepu3ytoTCs CeyHoLLMMM NpU3HaKaMK:

- 3aKOHO/JATENbHOE 3aKpPer/ieH e CUCTeMbI KOMMEHCaLWiA KepTBam MpecTyn-
NeHVit BHe paMOK YrofoBHOro npotiecca™™.

- CO3fjaHMe He 3aBWCMMOIA OT OPraHOB YrOJ/IOBHON HOCTULMW CETU yupexae-
HWiA, 06ecreynBatoLLMX pasnnyHble (OpMbl NOAAEPKKN M NOMOLLM XEpTBaM

MPECTYN/IEHNIA N PacCMaTPUBaEMbIX KaK BaXKHbI MHCTUTYT 06LUEl rocyaapcT-
BEHHOI4 CcMCTeMbl coLmanbHOro obecnevenmns™®:;

" Moxon D., Corkey J., Hedderman C. Developments in Use of Compensation Orders in Magistrates Courts
since October 1988. London,1992.
® Dignan J., Cavadino M. Towards a Framework for Conceptualizing and Evaluating Vactim-Oriented Models
of Criminal Justice, Centre for Criminological and Legal Research. University of Sheffield. Shebhield, 1995.
P. 8-
* Walklate S., Mawbe R. A Victim Oriented Criminal Justice System/ Paper presented to British Crimminology
Conference in Cardiff, July 1993.
10 Tam xe.
% Dignan J., Cavadino M. Ykas. Cou. P. 11-16

MprMepoM MOXET CAYXKMTb UHCKMIA 3aKoH 1973 T. 0 KOMMEHCALMM NOTePMeBLUMM, OXBATbIBAIOLLMIA Npak-
TWUYeCKM BCe BUfbI Bpeda, MPoMCTeKatoLLMe 13 Kakoro-1n6o npasoHapyLueHns. CM. 06 aTom: Joutsen M. The
Criminal Justice System of Finland. A General Introduction. Helsinki,1995. P. 17-18.
1% Ashworth A. The Girninal Process: An Evaluative Study. Oxford, 1994. P. 35.
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- OKasaHMe MOMOLLM epTBaM MPECTYN/eHNI A HerocyAapCcTBEHHbIMK (HacT-
HbIMW 1 OBLLECTBEHHBLIMW) OpraHM3aUusMK, NPUBEYEHNE BOMIOHTEPOB (A06pO-
BonbLeB) %

- HECBSI3aHHOCTb OKa3aHWsl MOMOLLW MOTEPreBLUMM OPULMabHBIMKA peLLie-
HMSIMW OPraHoB YrO/0BHOM tOCTULMK (O 3adepXKaHni Nofo3peBaeMoro, Bo3oy-
YKAEHUM YTrOM0BHOIO Aena v T.M.), a TakkKe BO3MOXHOCTAMM NPecTynHUKOB (06-

BMHSEMbIX) BbIMNauMBaTh KOMMeHcaLmn'™.

HecmoTps Ha TO, 4TO BHefApPeHVe paccMaTpUBaeMO MOAEN Ha NMPaKTUKe
CbIFPasio M NPOLO/MKAET MIPaTb MOMOXKUTENBbHYIO POfb, YpaBHWBas B Onpege-
NEHHOI Mepe MONOXEHME XXepTBbl (NMOTepneBLIero) 1 npectynHuka (06BuHsE-
MOr0), Ha pethOpMMPOBaHUM YrONOBHOMO MpOLecca 3TO He OTpaswiock. bonee
TOro0, BbISIBUNICA Psif, HEAOCTATKOB "'61aroTBOPUTENBbHON Mogenn" faxke € TOUKU
3peHns ee HasHaYeHUs UCKYMNATb BUHY rOCYAapcTBa Nepes XepTBOiA 3a ero He-
CMOCOBHOCTb 3aLMTUTL €e OT MPECTYMEHWIA.

B yacTHOCTK, 06pallatoT Ha Ccebs BHUMaHMe Takue “crabble MecTa" opu-
EHTMPOBaHHbIX Ha COLMAbHYHO 3aLuTy petiopM, Kak:

- OKasaHWe MOMOLLY OrpaHWYeHHO KaTeropum noTepreBLUMX (B OCHOBHOM
OT HacWNbCTBEHHbIX MPECTYMN/IEHWNIA);

- 3aBMCMMOCTb MOJIOXEHMS MOTEPneBLUNX (XKepTB) OT odMLMaNIbHBIX pe-
LLIEHWNIA COOTBETCTBYHOLLMX YUPEXAEHUIA COLMAbHON 3aLLWTI;

- HefoCTaTOYHas MH(OPMMPOBAHHOCTb XKEPTB MPECTYN/IeHU A 0 Hamuum
cneLyanbHbIX MHCTUTYTOB U YCIOBUSIX MX MOAAEPKKM;

- OTCYTCTBME OTBETCTBEHHOCTV MOTEPMEBLUMX (KepTB) 3a obpalleHne (He-
o6pallleHne) ANns NoslyYeHUs NMOMOLLUM WU KOPPECMOHAMPYHOLLMX eMy 06s13aHHO-
CTei AOMKHOCTHBIX L,

- MCNOMb30BaHME B KauecTBe KPUTEPUS COLANbHONM MOAEPXKKU KepTB
NpecTynnenns NOMTUYECKON LienecoobpasHocTi™™.

OGHapYXUNNCh 1 ApYTVe HeoCTaTKM, MEIOLLME KaK MeHee, Tak 1 6onee
OBLUMIA XapakTep MO CPaBHEHUIO C MepeuncieHHbIMK. Hanpumep, OKasanock,
YTO NOTEpNeBLUME OT NPABOHAPYLLEHWIA, HE MPU3HAHHBLIX MPECTYMEHUSMUA B
CBSI3V C HE[OCTMXEHMEM BO3PACcTa Yro/IoBHO OTBETCTBEHHOCTM UMK BCNEACT-
BME HEBMEHSIEMOCTM, He MOI/IM PacCUMTbIBaTb Ha MOMOLLb. HekoTopble BUdbl

104 Maguire M., Corbett C. Effects of Crime and the Work of Victim Support Schemes. Aldershot, 1987; Rock P.
Helping Victims of Crime. Oxford,1990. P. 209.
% Dignan J., Cavadino M. Yka3. cou. P. 15.

1O‘SShalpland 1., Wilmore J. and Durr P. Victims in the Criminal Justice System. Aldershot, 1985; Newbum T.,
Merry S. Keeping in touch: Police-victim Communication in Two Areas. London, 1990.
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BUKTVIMHOIO MoBefeHUs (Hanpumep, HapylleHne npaBun (habpuyHOro 3aKoHO-
JatenbCTBa MOTEPreBLUMM, CO3faBLUee YCNOBME WM CMPOBOLMPOBABLLEE Mpe-
CTYM/IEHWE) UCK/OYaM BOSMOXHOCTb MOAAEPXKKU XKEPTBbI. AHANOMMYHO pe-
LLa/ICs BOMPOC M O TaK HasblBaeMbIX ""HE3aKOHOMOCYLUHbLIX™ UK "He 3aCny>Ku-
BatOLLYIX A0BEPMS” MOTEPMEBLLIMX, OTKa3 B 3aLLMTe KOTOPbIX 06YCNOBANBANCS NX
06pa30M >XM3HM 1 XKW3HEHHOI no3uumeir'”’.

Kpome Toro, NpUHUMNMaIbHOE 3HaYeHWe Ans OLEHKM OMWCHIBAEMbIX pe-
(hopM MMEET TO 06CTOATENLCTBO, YTO MOMOLL CBOAMACH MLLb K (MHAHCOBbIM
BbIMAATaM 1 UCKNKOYanNCh Apyrvie NyTu codeiicTens notepneswmnm™®, Mpuuem
BHMUMaHME YUpeXaeHnin coumanbHoM noaaepXkkn (npexae BCEro, YacTHbIX K
06LLECTBEHHbIX) KOHLEHTPMPOBANOCh WCK/IOUMTENIBHO Ha WHTEpecax >epTs
(noTepneBLUNX) U WUIHOPUPOBA/INCL MHTEPECHI MPECTYMHMKOB (0OBUHSIEMBIX),
WHble CTOPOHbI MPECTYMNEHUS 1 ero NocneacTBns .

OTclofla MOXHO cflenaTb BbIBOf, UTO «BMaroTBOPUTENbHbIE» PethopMbl
TOYHO TaK e, KaK 1 pedhopMbl y4acTus NOTEPNEBLLErO B YrO/I0BHOM Aefe, SiB-
NAOTCA SIBHO HEOCTATOYHLIMM C TOYKM 3PEHUS YPErYAMPOBaHUS KOH(IMKTOB
MEXy noTepneBLUMK ((KepTBamu) 1 0OBUHSEMbIMU (MPECTYMHUKaMM).

Poccuiickoe 3aKOHOAATENbCTBO, XOTS U He 3HAET OTAENbHOIO MHCTUTYTa
COLa/IbHOM 3alLyThbl NOTEPMEBLUMX, TEM HE MEHee He MCK/HYAeT 3TOM 3aliuTbl
BOBce. B co0TBETCTBMM C 3aKOHOM «O6 OCHOBax COLWMANbHOr0 0OCAYXKMBAHMS
HaceneHus B Poccuiickoin denepaummy» 1995 r. )epTBa NPeCTYNNeHUs MOXET
ObITb OTHECEHA K KaTeropu rpaxaaH, nomnasLMX B TRYAHYHO CUTYaLmO.

CornacHo CT. 3 yKa3aHHOr0 3aKOHa, 3TO Takasl CUTyauws, KoTopasi 06bek-
TVBHO HapyLLaeT XXU3HeAEsTeNbHOCTb FPaXK4aHMHA M KOTOPYHD OH He MOXET
NpeoAoneTb CaMocToATENbHO. MOHATHO, YTO MOAOBHOrO Poda CUTyauus YacTo
SBNSETCS OCHOBAHWEM A/15 COLMaIbHOI NOMOLLM NOTEPNEBLUMM. AHaNN3 3aK0Ha
MOKa3blBaET, YTO XXEPTBbI MPECTYN/IEHMIA BNpaBe PacCunTbLIBATL Ha MaTepuab-
Hy0 MomoLb (CT.8), NnpegocTaBieHne BpeMeHHOro nputota (CT. 11), KOHCY/b-
TaTMBHYIO MOMOLLb MO pasHbiM BOMPOCaM W PeabunUTalMOHHbIE YCYTy
(cT. 14). TakM 06pa3om, N0 CPABHEHUIO C BbILLEN3NOXKEHHbIM 3anafHbIM Bapu-
aHTOM COLManbHas 3alimTa NoTepreBLLUKX B Poccum He CBOAWTCS TOMbKO K Ma-
TepuanbHoi nogaepkke. OAHaKo 3TO He MMEET MPaKTUYECKOro 3HaYeHUs, T.K. B
cuny 3akoHa (cT. 16) 6ecrnnaTHOe coupanbHOe 06CNYXKMBaHME UM NPeAoCTaBAs-
eTCA TONbKO B TOM CAy4ae, eCcivi OHW SIBASILOTCA HECOBEPLUEHHONETHUMM NGO
He CMOCOBHbI K CaMO0OCNY)XMBaHMIO B CBA3W C MPEKIOHHLIM BO3PacToM, 60/e3-
Hbt0, VHBA/IMAHOCTLIO. MpyUYeM NpW YCNOBUM, YTO Y HUX HET POLACTBEHHUKOB,
KOTOpble MOTYT 06ECMEeYMTb M MOMOLLb W YXOf, a CPeAHeAyLUEBON A0X0d HU-
Xe MPOXUTOUHOro MuHUMyMa™™®. MoaToMy cnegyeT npu3HaTh, YTO NOTepnes-
LUMe OT MPECTYN/EHNIA MO POCCUIACKOMY 3aKOHOAATENbCTBY /MLLIEHbI B 60/b-
LUMHCTBE C/ly4aeB BOSMOXHOCTEN cOLManbHON 3alyThl, UTO 00YCOBEHO CKO-

7 Miers D. Yka3. Cou. P. 75-79.

1% Rock P. Helping Victims of Crime. Oxford,1990.

® bignan J., Cavadino M. Ykas. cou. P. 15.

10 Heo6X0AMMO OTMETUTb, YTO B HACTORILLEE BPEMS KOHCY/bTATVIBHAs NOMOLLb 1 a)ke peabunTaLMOHHble
YA OKa3bIBAIOTCA B POCCM BCEM FpaaHaM Ge3 UCKIIIOUEHIS, YTO OGBACHSIETCS, B YaCTHOCTH, HUSKUM
YPOBHEM OPFaHN30BaHHOCT CUCTEMbI COLMALHOM 3alLMTbI, HaXOASALLECA B CTafN CTAHOB/IEHNS.
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pee He MPUHLMNUANbHBIMU COOBPKEHUAMM NN 3a6NYXK/AEHUSMM, & SKOHOMM-
YECKOIi HECOCTOATENLHOCTHIO FOCY/AapcTBa.

MpusHaHMe TOro (haKTa, YTO Y/yullEHMe MONOXKEHNS NOTepreBLIero
KOMMEHCALMOHHBLIMY 11 61ar0TBOPUTENbHBIMI Mepamit Camo Mo cebe HUKaK He
B/MSIET Ha YPerynMpoBaHne KOH(IMKTa MeXay XepTBol 1 NPecTyNHWUKOM, Mo-
CNYXWUNO OCHOBaHWEM B psje 3anafHbiX CTPaH AN pethopM, HanpaBieHHbIX Ha
CO3AaHMe TaK Ha3bIBAeMOI BOCCTAHOBUTENbHON MOJENN NPABOCYANS KaK alb-
TepHaTVBbI COBPEMEHHOMY YrOfIOBHOMY Cy/OMpOM3BOACTBY . 3TN pethopmbl
UCXOAWN U3  HEeobXoAMMOCTM  (PyHAAMEHTa/IbHbIX W3MEHEHWUIA  YronoBHO-
MpoLiecCyansHOro Mpasa, TPeGyHOWMX NepeopyeHTaLn NPaBoCyaus C Lien
BOCCTAHOB/IEHNA COLMALHOM CrpaBe//IMBOCTM, KOTOpas MpeanofaraeT BKIO-
YEHMe 3aKOHHBIX NNYHBIX MHTEPECOB MOTEPMEBLUMX M OBBMHAEMbIX B PaMKM
061LLEeCTBEHHOr0, My6INYHO-MPABOBOTO MHTEPECa, Ha Lieb UX PeCoLan3aLmi,
YCI0BMEM [IOCTVXKEHUS KOTOPOIA SBASIETCA MO3UTUBHOE B3aUMOZENCTBIE MEXY
HUMW B yronoeHoM npovecce™.

BoCCTaHOBUTENbHAA MOJEb YTOMOBHOTO MPaBOCYNs, PasnnuatoLascs
HaUMOHaNbHBIMA CXeMaMU ee peamsaumn, o6nafaeT psaoM O6LWMX OTINYM-
TeNbHbIX YepT:

- BbIABWKEHWEM B KayecTBe OAHON M3 INaBHbIX LiENIeil Cyaonpom3BoACTBa
NPUMUPEHNS MEXIY NOTEPrEeBLUMM (KEPTBOI) 1 0OBMHSEMbIM npe-
cTynHuKom)™3;

- YNO/HOMOYMBAHMEM CTOPOH KOH(IMKTa (>KEPTBbI M NPECTYMHMKA) Ha yya-
CTVie B BbIpaBOTKe peLLIeHms Mo yronosHoMy geny

- MCMOMb30BAHWMEM WHCTUTYTa MOCPEAHNYECTBA MPU YPErYNPOBaHUN KOH-
(hnmkTa noTepnesiLero c 06BVHSIEMbIM A/151 Y0BNIETBOPEHMS 3aKOHHBIX UHTEpe-
coB cTOpoH™™;

- BO3MOXHOCTHIO KOMMEHCALMM He TONbKO MaTepuanbHOro, HO M MCUXono-
FUYECKOro Bpe/a, UCMbITaHHOro noTepnesLunm™®;

- BOB/IEYEHVEM OGBMHSIEMOrO B MPOLIECC BO3MELLIEHNS ymep6a rnoTepre.-
LUeMy [/151 Pa3BUTUA MO3UTUBHBIX OTHOLLIEHWI MeXay HUMN™:,

Takum 06pasoM, BO BCEX CXeMaxX BOCCTAHOBWTENLHOFO MpaBoOCyaust
LEHTP TSHKECTM B fene paspelleHnss KOHAIMKTa Mexay >KepTBOi W rmpe-
CTYMHVKOM OKa3bIBaeTCS CMeLLEHHbIM 13 cepbl YrOMOBHOMO Mpaga B YrosioB-

1 O BoccTaHOBITENLHOM MOAENN NPaBOCYAMS CM. MogpoBHee: Dignan J., Cavadino M. Ykas. cou. P. 17-30.
Y2 || yaiipep I". YKas. cou. C. 364-371.

12 7ehr H. Changing Lenses: A New Focus for Criminal Justice. Scottdale, 1990.

14 KpueTu H. Mpepens! HakasaHus. M., 1985. C. 98-125.

15 Marshall T. Merry S. Crime and Accountability: Victim/ Offender Mediation in Practice. London, 1990.
U6 Relational Justice : Repairing the Bragch/ Eds. J. Burnside, N. Baker. Winchester, 1994.

w Perspectives on Crime Victims /Eds. B. Galaway, J. Hudson. St Louis-Toronto-London, 1981. P. 412-418;
LLiHaiipep I'. Ykas. cou. C. 365-366.
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Hbili npouecc™®, B KOTOPOM YACHEHMe LIeHHOCTel MPOMCXOAMT He Yepe3 Haka-
3aHue (KapaTenibHOe BO3AENCTBUE), a Yepe3 NeperoBopbl, MEX/INYHOCTHOE 06-
LeHWe, Beayllee K B3aMMOMNPUEM/IEMbIM [OrOBOPEHHOCTSM U YAOB/IETBOPSIO-
LLiee YyBCTBO CMpaBeAMBOCTM 06eMX CTOPOH KOH(MKTa. OTCloga CTaHOBUTCS
0Y4EBUAHBLIM FNIaBHOE NMPENMYLLECTBO PaccMaTpPMBAEMOIn MOAEIN B CPaBHEHUM C
paHee OMMCaHHbIMMA KOMMEHCUPYIOLWMN MOAENSMU KapaTesbHOro Tuna: OHa
MMEET 3HauNTENbHO 6OMbLUMIA MOTEHUMAN C TOYKM 3PEHWS| HPaBCTBEHHO-
MCVXONOMMYECKO peabunmTauymn MoTepneBLUero, T.K. CO34aeT YCNOoBUS A/s
rny6oKoro MOHMMaHWsi UM MOTVBOB OOBMHSIEMOrO, OGCTOSATENLCTB, MOOYAMB-
LUMX K COBEPLUEHVIO MPECTYM/IEHINS, AGET OCHOBaHUA ANA MPOLLEHIS 11 NO3B0-
NSIET 3a6bITb NPUUYMHEHHbIE CTPafaHus .

M3BeCTHO HEecKOMbKO (hopM peanm3auum MOAEN BOCCTAHOBWTELHOMO
npaBocyaus Ha npakTuke. OfgHa U3 HUX ycnelwHo geiicteyeT B CLUA v ocHoBa-
Ha Ha COTPYAHMYECTBE MEXAY OCYXKAEHHbIMW 1 MOTEPMEBLUMMU KaK YCMoBus
[I0CPOYHOr0 0CBOGOX/EHNS NGO A0CYAe6HOro paspellermns dena'?. YKeptsam
3AeCb NMPefOCTaBNAETCA BO3MOXHOCTb Y4acTBOBATb B NPOrpamMmMax BO3MELLEHMS!
ylep6a v [oroBapueaTbcsi C MPECTYMHUKaMM O NPUMUPEHUN. TTpecTynHMKaMm
NpesoCTaB/ISeTCs LWAHC JOCTUYL JOFOBOPEHHOCTM C NOTEPMEBLUMMM U NEPCNeK-
TVBa CMSIrYeHUs Npuroeopa. Mpu 3ToM BOCCTAHOBWTE/IbHbIE MEPbI HE paccMar-
p1BAIOTCA KaK YacCTb NPUroBopa (MHOMO peLUeHnst) M0 Kak yCnoBue ero oT-
CPOYKM U/ CHATWS HaKa3aHWs, NOAOOHO TaKMM e Mepam, NPUHATLIM B 3anag-
Holi EBpone.

Bce BOCCTaHOBMTENbHbIE CXEMbI MPEAMOarakoT IMYHbIA KOHTAKT XXepT-
Bbl (NOTEPMEBLLEr0) U NPECTYNHMKa (06BMHAEMOr0), Kak NpaBuno, Npu yyactum
nocpegHnka (NpeacTaBuUTeNs OpraHa YrofoBHOW HCTULMM WAU COLMANbHOTO
paboTHWKa). OfHAKO HEPEAKO MOCPESHMNYECTBO OCYLLECTB/ISETCA 3a04HO, KOrda
0/Ha 13 CTOPOH KOH(/MKTA He XeNnaeT BCTpeuu ¢ Apyroii.

OpraHu3aLmnoHHbIe CTPYKTYPSI, B pamKax KOTOPbIX PE/IMYIOTCA BOCCTa-
HOBUTENbHbIE MePbl, BECbMa Pa3/MuHbI™!, HaNpUMep, OHU MOTYT BbITb NGO B
CMCTEME OpPraHoB YrofIOBHOTO MPaBOCYAWsl, KOTOPbIE W YNpaBastoT UMK, M6o
Haxo4ATCA Mog, 3rnaoii J06POBO/bYECKMX areHTCTB.

B TO e Bpems Hapsgy C LOCTOMHCTBaMW BOCCTAHOBMTENbHAs MOAENb
Yro/I0BHOrO MPaBoCyaus 06HapYXNa 1 onpefeneHHble HeaoCTaTKU'®, cBsi3aH-
Hble C TeM, YTO Ha MPaKTWKE B HEKOTOPbIX CAyyasX MOTPEOHOCTM MOTEPMEBLLUMX
CTaBWMMCb Ha BTOPOI NJiaH NO OTHOLLEHUIO K NOTPEOHOCTSAM 0OBUHSAEMBIX. [10-
TepneBLUMEe He BCErAa KOHCYNbTUPOBAIMCL B YCTAHOB/IEHHOM MOPSiAKe U MHOTAA
JaKe MofBEprancb AaBNEHUO C TeM, YTOBbI 06ECMeYnTb MX y4acTue B Mo-

8 B KpUMMHOMOMMM 3Ta HbIHE pean13oBaHHas naes 6bina 060cHOBaHa H. KpICTV MPUMEHUTENBHO K Tak Hasbl-
BaeMO OCTULMM NpnyacTHbIX: Kpuetu H. Mpegensl HakasaHwsa. M., 1985. C. 99-100.

% Dignan J., Cavadino M. Ykas. cou. P. 22.

120 Mawbe R., Gill M. Crime Victims : Needs, Services and the Voluntary Sector. London and New-York, 1987.
P.54-56; LWHaiigep . Ykas3. cou. C. 365-367.

2 Marshall T., Merry S. Yka3. cou.

22 Dignan J., Cavadino M. Ykas. cou. P. 22; Wright M. Justice for Victims and offenders. Milton Keynes, 1991.
P. 86.

12 Davis G., Watson D., Boucherat J. Reparation in the Service of Diversion: the subordination of a good idea//
Howard Journal of Criminal Justice. 1988. Ne 27. P. 127-162.
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CpefHMYECTBE B MOMb3Yy 06BMHAIEMOro. Kpome TOro (M 310 camoe CyLLECTBEH-
HOe), B YKa3aHHON MOofenn He yaaeTcs B AOCTATOYHOM CTEMEHM Y4YecTb COLW-
aNbHOE U MOpa/bHOE 3HaYeHWe NPEeCTyMAeHuii 4ns Beero o6bLuecTBa’?, uto 0by-
CNOBU/O NPOBEAEHME B HEKOTOPbIX 3amafHbIX CTpaHax eLle OfHOW cepun pe-
(hopM BOCCTaHOBMTENBHOTO XapaKTepa.

YA3BMMOCTb C TOYUKW 3pEHWS peanm3auum pediopM, OCHOBaHHbIX Ha BOC-
CTaHOBUTE/IbHbIX Mepax, Bbl3Basla B HEKOTOPbIX CTpaHax (HoBoii- 3enaHgum v
4yacTU4YHO ABCTPanM) 0CO3HaHHYHO MOMbITKY NPeooneTb ABOVHOW CTaHAapT B
OTHOLLEHMSX K MOTEpreBLUEMY MyTEM WHWULMMPOBAHWS LUMPOKOI OOLLECTBEH-
HOIH peakuuy Ha Npo6aemy npecTynneHns’®. 3To NPUBENO K CO3AaHMI0 TaK Ha-
3bIBAEMOI 0OLLECTBEHHOW (N OOLLMHHOM) MOAeNn NpaBoCcyausi, XOTa W 00b-
€JUHEHHOI C BOCCTaHOBWTENIbHON 06LMMM MaesMun (CTpaTeruein) nocpegHuye-
CTBa M pecouyanvsalimy, HO OT/IMYAOLLENca psSLOM CYLLECTBEHHbIX MPU3Ha-
koB'?°. K nx uncny oTHocsTes:

- WCMO/b30BaHWE B YroIOBHOM MPOLIECCE PEMHTErPaLMOHHOIO MOPULIAHNS
MPECTYNHMKOB (06BUHSIEMBIX), BbIPKAIOLLErocs B AEMOHCTPaLMM OCYXXAEHMS
COBEPLUEHHOrO [AesHNS MPY OAHOBPEMEHHON MOAAEPXKKE YBAKMTENBHOTO OT-
HOLIEHWA K HUM M PELLIVMOCTM OKOHYATE/bHO MPOCTUTL CO CTOPOHbI MOTep-
MEBLUNX W BAVXKAIALLIErO COLMANLHOMO OKPYXeHNA™';

- [enermpoBaHMe BMACTHbIX MOMHOMOUMIA MO PaspeLLeHNO OnpeaenieHHbIX
KaTeropuii yronoBHbIX Aen, N0 KOTOPbIM BOMPOC O BMHE He OCMapuvBaeTcs, a
KOH(IMKT MEX[Y XepTBO/ M MPeCTYNHUKOM HaxOAMTCs B Npeaenax Ux Hero-

CPeACTBEHHOTO  COLMANbHOTO  OKPY)XKEHWS, MpeacTaBUTENsSM  OBLLECTBEHHO-

cTa'®®;

- YUPEeXAEHME «CEMEMHbIX» WU «OBLLECTBEHHbIX» KOH(EPEHLIMIA, YHaCTHU-
Kammn KOTOpbIX SIBSIOTCS 0OBMHSIEMbIE 1 NOTEPEBLUME, UX POAHbIE N BK3KKE,
[Py3bs, B KA4eCTBE 3aMEHSIIOLLEro 00blYHYIO CyAeOHYH npoueaypy pasbupa-
TenbCTBa Aena, MpeanonararoLlero JOCTVDKEHWE COrfacoBaHHOM, AOCTaTOYHO
MepCOHMMMLIMPOBAHHON M He MPOTMBOPeYalLeli 00LLECTBEHHbIM LgEHHOCTHM pe-
aKLM BIVDKAIALLIErO COLMANBLHOTO OKPY)XXEHUs Ha NpecTynneHne'?;

124 Cm.: Penal Theory and Penal Practice: Tradition and innovation in Criminal Justice/ Eds. A. Duff, S. Mar-
shall etal. Manchester, 1994.

12 Braithwaite J., Mugford S. Conditions of Successful Reintegration Ceremonies: Dealing with Juvenile Of-
fenders// British Journal of Criminology. Ne 34.1994. P. 139-141; Moris A., Maxwell G., Robertson J., Giving
Victims a Voice : A New Zealand Experiment// The Howard Journal of Criminal Justice. Ne 32.1993. P. 304-
321.

126 pignan J., Cavadino M. Ykas. cou. P. 23-30.

127 X apaKTepuUCTIKy TEOpUM PeMHTETPaLMOHHOrO NOpULiaHNs cM.: Braithwaite J. Crime, Shame and Reintegra-
tion. Cambrige, 1989.

12 Braithwaite J., Mugford S. Ykas. cou. P. 140-141.

125 Relational Justice : Repairing the Bragch/ Eds. J. Burnside, N. Baker. "Winchester, 1994.
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- 3aMeHa puTyana OCY)KAEHWS MO MPUroBOPY Cyda PEHTErpaLyoHHON Lie-
PEMOHUEA NOBTOPHOIO nfmmmn 06BMHSIEMbIX (MPECTYMHMKOB) B YMC/O 3aKO-
HOMOCAYLLHBIX FrpaxaaH =;

- TMOOLUPEHNE W YMOMHOMOYMBAHME O0OBMHAEMOrO (MPECTYMHUKA) M €ero
61M3KMX Ha BbIPaboTKy B3aMMOMPUEMIEMOTO M/laHa BOCCTAHOBUTE/bHBIX MEp C
NOTEPMEBLUMM, OpraHamu Yrol0BHON HOCTULMW U APYTMMU YHaCcTHUKaMK B He-
thopMaibHOli 06CTaHOBKE I'IPVIMVIpVITeﬂbHOFO MPOV3BOACTBA, MOCPEAHNYECKNX U
cornacuTenbHbIX npoleayp™;

- KOHTPO/Ib CO CTOPOHbI POPMasbHbIX MHCTAHLMIA U OBLLIECTBEHHOCTM 3a UC-
MOSTHEHWEM BOCCTaHOBWUTENbHOrO MjaHa AeiCTBMIA (OCOOGEHHO KacaroLerocs
KOHCTPYKTMBHOIO, BK/THOYAIOLLEr0 MEX/IMYHOCTHBIA KOHTAKT OBBMHSIEMOrO U
noTepreBLLEro, BO3MeLLEHNS YLiep6a, a TaioKe 06LLeCTBEHHbIX paboT)

- BK/IHOYEHWE PEMHTErPaLMOHHOIO NMPUMUPUTENBHOMO MPOW3BOACTBA B 06-
LLYtO CUCTEMY YrO/IOBHOTO CYAOMPOVSBOACTBA KaK KNKOUEBOTO, LIEHTPANbHOro

3BeHa MPaBoCyaus Mo Aenam O NPECTYNEHNsIX HECOBEPLLIEHHONETHIX ™,

- TapaHTVpOBaHWe MHTEPECOB MOTEPNEBLLMX (B TOW e Mepe, KakK U KOHCT-
PYKTMBHOCTW B OTHOLLUEHUM K MPECTYMHMKaM) Yepe3 MpeAocTaB/ieHe UM 6e3-
YC/IOBHOTO MpaBa Ha BbICKa3blBaHWE CBOEr0 MHEHMSI O CMocobe 06palLeHus ¢
06BMHSIEMbIMM 11 BbIOOP NK060r0 PELLEHNS U3 UMCNa NMPEANOKEHHbIX Ha “cemeli-
HOM" 06CyXaeHUN™,

Peanusauns 06LLeCTBEHHOM (OOLLUMHHON) MOAENN MPaBOCYAWst Ha Mpak-
TIKe He Nony4una ele 6onee MM MeHee OfHO3HAYHOI OLeHKW. CTeneHb y0B-
NETBOPEHMUST €10 MHTEPECOB MOTEPMEBLUMX, PABHO KaK M MpeaynpeXxaeHns co-
BEPLUEHUS] HOBbIX MPECTYNNEHUIA, He WMeET [O0CTaTOYHbLIX MOATBEPKAEHWIA,
CBIAETENbCTBYIOWMX 06 YCMELHOCTU WNM Heyjade MpOBOAWUMbIX pethopm™>.
TeM He MeHee MOXHO CAenaTb BbIBOA, UTO MOJENb, NCXOAALLAS U3 HeobX0aM-
MOCTV W BaXXHOCTW PeMHTErpauym B 0OLLECTBO KaK 06BMHSEMbIX (MPECTYMHU-
KOB), TaK 1 NOTEpMeEBLUMX (XKEPTB), ABNSETCA 60Nee NPOAYKTUBHON (HEXenu Bce
VHble, PaCCMOTPEHHbIE BbILLE) C TOUKM 3PEHNS PeLUaroLLeli 3afaqum NpaBoCcyaus:
[OCTUKEHWS! COOTBETCTBYIOLLErO GanaHca MeXAy SIMYHbIMKA MHTepecaMut no-
TEPNEBLUMX OT NPECTYMN/EHUIA, C OAHON CTOPOHbI, W MHTEpPecaMn HEMoCpeacT-

0 Braithwaite J., Mugford S. Conditions of Successful Reintegration Ceremonies: Dealing with Juvenile Of-
fenders// British Journal of Criminology. Ne34.1994. P. 162-163.

L Braithwaite J., Mugford S. Ykas. cou. P. 167-168.

2 Braithwaite J., Mugford S. Ykas. cou. P. 169.

3 Dignan J, Cavadino M. Ykas. cou. P. 26-27.

34 Tam xe. P. 27; Moris A., Maxwell G., Robertson J., Giving Victims a Voice : A New Zealand Experiment//
The Howard Journal of Criminal Justice. Ne 32.1993. P. 309; Braithwaite J., Mugford S. Yka3. cou. P. 148.

35 Moris A., Maxwell G., Robertson J., Giving Victims a Voice : A New Zealand Experiment// The Howard
Journal of Criminal Justice. Ne 32. 1993. P. 309; Dignan J, Cavadino M. Towards a Framework for Conceptual-
izing and Evaluating Victim-Oriented Models of Criminal Justice. Centre for Criminological and Legal Re-
search. University of Sheffield. Shebbield, 1995. P. 28-29.
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BEHHOIO COLMaTbHOTO OKPY)KEHUSs, a Takke 60/ee LUMPOKVMM COLManbHbIMM
WM NY6AMYHO-NPABOBLIMI MHTEPECaMM - C APYroi™e,

B Poccum nporpammbl BOCCTaHOBUTENILHOTO MPaBOCYAWS HaYan peanu-
30BaTbcA € 1998 r. B nopsigke OO6LLIECTBEHHOM MHULMATVBLI M A0 CUX NOP He
UMEIOT KaKoro-nnbo OmpefeneHHOro npaBoBoro cTaryca™’. Pa3BuBatoTCA OHM
M0 MyTU WHTErpaLym ¢ coLmanbHol paboToit™®, ocHoBbIBaKOTCS Ha TBOPYECKOM
NEePEOCMbIC/IEHN UAEWN NPUMMPEHUS 1 3aMafHOro OrbITa MOCTPOEHWST MOAENN
06LLECTBEHHOrO NPaBOCYANS C Y4ETOM POCCUINCKNX peaniii 1 MMEBLUMX MECTO B
Hallieli cTopum 06pasLoB 06LLECTBEHHBIX CMOCO60B paspeLLeHnst KOHGINKTOB.
Mo cyTwn, peanmsauusi 3TUX NpPorpaMmM MpeAcTaBnseT cOO0M OCO3HaHHYH Mo-
MbITKY CO3[aHNs B Hallel CTpaHe CUCTEMbl He(pOpMasbHON (BHE WHCTaHLMIA
(hOpMa/IbHOrO  YrO/I0BHO-MPABOBOr0 KOHTPO/SA) HCTULMK, COPUEHTMPOBAHHOM
Ha paspeLleHme KpUMUHaIbHBIX KOHAIMKTOB B LiENSX BOCCTaHOB/EHMS A0BPbIX
OTHOLLEHWIA MeXAY NHoAbMU (PKEPTBOW W MPECTYNHWUKOM) U OrpaHuueHus cae-
Pbl MPUMEHEHNS KapaTe/bHbIX TEXHOMOTMIA NOCPEACTBOM BOB/IEYEHUS PECYPCOB
MECTHbIX COOBLLECTB B paboTy ¢ npasoHapyLumtensmn’®. Mpu atom Hanbonee
B&)XHOM B YKa3aHHOI CUCTEME SB/SETCA ee TEXHONOrMYecKas CXema, KoTopast B
Halleli MHTepnpeTauun BbIFISAUT MPUMEPHO Tak: NPUMUpUTE/bHas BCTpeya
KaK 0CO3HaHHbI BbIOOP [ABYX CTOPOH KOH(/MKTA - MPUMUPUTENbHBIV 40rOBOP
MEeXZY HVMM KaK MpOLECC COrnacoBaHWsl NO3WLUMIA OTHOCUTENLHO MOCNEACTBMIA
NpaBOHaPYLLEHMS W B3ATUS Ha Ce0st OTBETCTBEHHOCTM 3 BbIXOZ, U3 CNIOXKMBLLIEA-
Csl CMTyalun - COBMECTHbIE [EACTBMSA YYaCTHUKOB KOH(MKTA KaK peanmsauus
UX INYHBIX BOSMOXKHOCTEN K ABYCTOPOHHEMY MO3UTUBHOMY M3MEHEHWIO - MPU-
06peTeHne (Mpexxae BCEro MpaBOHapyLUWMTENEM) CrOCOGHOCTM AeViCTBOBATb
npaBoBbIM (MO NPUHLMMY) 06pa3oM.

PasymeeTcs, 06 3(hpeKTMBHOCTM paboTbl MO TaKOM CXEME FOBOPUTH ELLEe
paHo B Culy XOTS Obl OTCYTCTBMA AaHHbIX. K TOMY XXe cregyet 0TMETWTb, YTO
OMNTVMM3M MO MOBOAY Pa3BUTMS OOLLECTBEHHON MOZENN YrolOBHOTO MpaBocy-
a8, No-BUAMMOMY, 3VDKAETCA B 3aMagHbIX CTpaHax Ha CyLecTBOBaHMM 0OLLW-
Hbl, NPU3HAHNK €€ COLMaIbHON U KyNbTYPHORN 3HAYMMOCTU U FyBOKOM YBaXKe-
HUM K OBLLUMHHBIM TPaguLMsAM U UHTepecam, KoTopble B Poccum B COBETCKMUIA
nepuog, BpeMeHW Gblnn Cepbe3HO AeiopMMpPOBaHbl MB0 paspyLUeHbl. Moatomy
He C/lyYaiiHO POCCUNCKUIA 3aKOHOAATENb UCKOUMA M3 Cepbl YrON0BHOIO Mpa-
BOCYAMS TOBapWLLECKME CyfAbl, KOTOpble [0 HeaBHEro BPEMEHW paccMaTpuBa-
/INCb B Ka4YecTBe OPraHOB OOLLECTBEHHOrO MPaBOCYAWS W pasbupany nepeaaH-
Hble UM OpraHamm HCTULMM YTOMOBHbIE AENA, HO Ha [efe HUKOTa He OTBeYasIn
CBOEMY NpefHasHaueHn0. [JaHHoe 06CTOATENLCTBO CO BCEW O4EBUAHOCTLIO MO-
KasblBaeT, YTO Mbl HE WMMEEM [OCTaTOYHbIX OCHOBaHWIA - COLMOKYMbTYPHbIX,
WAEONOrMYECKUX, 3aKOHOAATENbHBIX - 4715 MOCTPOEHWS aHAIOMVYHON MOAENN B
HacTosiLLee Bpems.

% bigram J., Cavadino M. Ykas. cou. P. 29.

7 Cm. nogpo6Hee: Makcy0B P. MporpavMMbl BOCCTAHOBUTENLHOTO MPABOCYAMS B POCCIM: BbI30BbI M OTBETI//
Poccwiickuii 6ronneTeHb No Npasam yenoseka. Bein. 14.2001. C. 79 - 86.

3 0 3HaueHMN coLyanbHoli PaBoThl C TOUKM 3PEHINA PEaNN3aLMN CTPATerni BOCCTAHOBUTENLHOTO NPaBoCyANa
cm.: Ctoiiko H.I". YronosHas tocTuums Poccum B passuTtum. KpacHospek, 1997. C. 32 - 35.

% Makcy0s P. Ykas. cou. C. 85.
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He npegpewas ganbHeiillero Nyt pasBUTUS POCCUIACKOTO YroMOBHO-
MpOLIeCCYanbHOro 3aKOHOAATENbCTBA U MPAaKTUKKM, NMOCNef0BaTENbHOCTY U Fy-
6UHbI MpoBefeHUs peopM, a TakkKe KOHKPETHbIX PedyopMaTOpCKMX LUaros,
MOXXHO, TEM He MeHee, YTBEePX4aTb, YTO NOTPe6HOCTb B YPerympoBaHun Kpu-
MUHa/bHbIX KOH(IMKTOB B Poccum GyaeT 0co3HaHa He TO/MbKO TeOpeTUYeCKM,
HO 1 MPaKTWUYECKU KaK 3aKOHOAaTeNeM, Tak U LUMPOKOM 06LLECTBEHHOCTLHD. 3TO
HEeN36eXHO MPUBEAET K COOTBETCTBYHOLLMM M3MEHEHWAM B YTOMIOBHOM NOAMTU-
Ke W CTPEM/IEHVIO MOJSIHEE MCMOMb30BaTh 3anafHblii OMbIT PetiopMUpPOBaHUS
YrO/I0BHOIO MpaBocyaus. B faHHOM cBA3M yiKe celivac HeobXoauMO TLLaTeslb-
HOe M3y4yeHue MAEONOrMK, X0Aa W pesynbTata OnMCaHHbIX Bbllle pediopM Ans
TOro, 4YT06bI, HE KONMPYA CENo, YYecTb UX NPY NMOCTPOEHWU COOTBETCTBYHOLLMX
MOZeneii YrofioBHOrO NpaBoCyAus B Hallleid CTpaHe, OCHOBbIBasACh Ha COGCTBEH-
HOM OMbITe 1 TEOPETUHECKNX NPEACTABEHNAX.

Mpexge BCero, HEOBXOAUMO YTOUHUTL MOHATUE KPUMUHALHOTO (Yro-
NOBHO-MPABOBOro) KOH(PAMKTa, MO0 3TO MMEET, Ha Hall B3rfsg, ocoboe 3Haue-
HUWe 4ns cepbl YrofoBHOMO CyA0NPOM3BOACTBA.

YT0M0BHO-NPaBOBO KOH(AMKT, C TOUKM 3pEHMA YrOMOBHOIO Mpasa, - 310
CTONKHOBEHVIE NPECTYMHbIX MHTEPECOB 1 MHTepecoB 06LiecTBa. Cam (akT npu-
3HaHUs YroN0BHLIM 3aKOHOM TOFO W/ MHOFO AeSHWA NPECTYNAeHeM O3HajaeT
(hMKCaLMIO CYLLECTBOBAHWS TAKUX MHTEPECOB, LIEHHOCTE U HOPM, KOTOpbIE AB-
NAKOTCA aHTUOBLLECTBEHHBIMI, ONacHLIMM /15 06LLEeCTBa B Lienom™*.

OpHako faHHoe, Bpode Obl BMO/HE COOTBETCTBYHOLLEE TPAAMLOHHBIM
YrO/I0BHO-NPABOBbIM W KPUMUHOMOTMYECKMM MOAXO4aM MPEeLCTaB/EHNE HYX-
[aeTcs B psifie YTOUHEHWIA,

Bo-nepBbIX, YronoBHoe Npaso, OLEHWBas NosefeHue (aesHue) Kak npe-
CTYMHOE, ONpesensieT TeM caMbIM He KOH(/IMKT, & ero ocHoeaHue. Haue roeo-
ps, 3aKOH YKa3blBaeT Ha NPOTMBOPeUME MeXay NPeCcTYMHbIMU 1 06LLECTBEHHbI-
MW MHTEepecamu, LeHHOCTAMW W HOpMamu, KOTOPOE aKTyanm3upyeTcs B KOH-
KPETHbIX [eATe/bHbIX /IIOACKUX CTOSIKHOBEHUAX, MPEeACTaBSHOLLMX YroNoBHO-
NpaBoBO/ KOHMKT Kak sBneHue. [Mo3ToMy YrojoBHO-MPaBOBOV KOH(IMKT
BbIP@KAETCH B OCHOBHOM B MEX/IMUHOCTHOM B3auMozeiicTeumn™*:.

Bo-BTOpbIX, AE/CTBUTENBHOCTb YrOIOBHO-MPaBOBOr0 KOH(IMKTa BbIXO-
OWT faneko 3a npefenbl HernocpeLcTBEHHOW HOPUAMYECKON OLEHKN MOBEeAeHNs
UerioBeKa Kak MpecTYnHOro, BKOYas B cebs He TONbKO COBCTBEHHO KPUMM-
HaNbHYH0, HO W NPeaKPUMUHANBHYHO, @ TalkoKe MOCTKPUMUHANBHYIO CUTyaLum.
BeposaTHo, 3To nMena B Buay B.A. PblbaibcKas, KOrfa OTOXAECTBsANA Jonpe-
CTYMHbIe COBBLITUS C KOH(DMKTOM, PasBUBAOLLMAMCS MO crnpani™?,

100 1opuanecKom, B TOM YMCIe KPUMUHANBHOM (YTONIOBHO-NPABOBOM) KOHMAMKTE CM., Hanpumep: KOpuanye-
CcKas KoH(nmkTonorua. M., 1995. u gp.

41 Cm. 06 3TOM: PuBMaH A.B. BUKTUMONOrMueckme hakTopbl U NpodunakTKa npecTynneHus. J1., 1975; dpaHk
J1.B. MoTepnesLUMe OT MPECTYMNEHNs 1 NPO6GAEMbl COBETCKOI BUKTUMOnorum. [ywiaH6e, 1977; KyapsBues
CB. KOH(AMKT 1 HacunbCTBEHHOE NpecTyneHve. M., 1991.

“2Cm.: PuiBanbckas B.S1. BUKTUMONOTMYECKIE UCCNEA0BaHNS B CUCTEME KPUMMHONMOTMYECKON pa3paBoTKu
npo6/emM NPO(UAAKTKW NPECTYN/IEHNIA HeCOBEPLUEHHONETHIX // Bonpockl 60pb6bl ¢ MPECTYMHOCTLIO. Bbin.
33. M, 1980.
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B-TpeTbux, NpeaKpuMmUHasbHble U MOCTKPUMUHAbHBIE CUTYaLMWN MOTYT
VIMETb YTO/IOBHO-MPABOBOE 3HaueHVe (Hanpumep, C TOYKM 3pEeHKst HasHauYeHUs
HaKasaHus, ero WUCMOMHEHWs, NPeaynpeXxKaeHns COBEPLUEHWS HOBbIX MpecTyn-
NEHWIA) N perynmpoBaTbCs HOPMaMK YrosIoBHOIO, YrOMOBHO-MPOLECCYanbHOro
¥ MEHWTEHLUMAPHOrO NpaBa, a MOryT M He UMeTb (Hanpumep, CeMeiiHble Wm
TPYLOBble KOH(MKTHbIE LEACTBWSA, CBA3AHHbIE C MPUBIEYEHVNEM K YTO/IOBHON
OTBETCTBEHHOCTW, pecouManv3aumeid nocne WCMOSHEHUS HaKasaHus; KOH-
(hNVKTHblE LECTBUS, CBA3aHHble C HapyLUeHWeM Mopsigka YrofloBHOTO CyAo-
MPOV3BOACTBa, MPaBW/I OTObIBAHMS HakaszaHMs), HaxOAscb MO0 HET B cdepe
[JeiCcTBMSA NpaBa, B TOM YMC/IE €ro KPUMUHANLHBIX OTPAC/ei.

B-4eTBEpTbIX, Yron0BHO-MPaBOBOV KOH(MKT TpebyeT 0co60l opmanye-
CKOI OpraHM30BaHHOCTMW, [OCTMIAeMOA MOCPEACTBOM MPUMEHEHWSI HOPM Kpui-
MWHa/IbHBIX OTpac/eli Npaea, 3afaHHOl NOCNeAHUMM KakK BO3MOXHOCTb M aK-
Tyann3npyemoli B paMKax COOTBETCTBYIOLLEHA HOPUANYECKON MPaKTUKMN KakK He-
06XO0AMMOCTb Ha OMpeAe/eHHbIX 3Tanax Pa3BopadunBaHus KOHMIMKTHOMO B3au-
MOJEACTBMS.

B-nsTbIX, YrofoBHO-MPaBOBOA KOHMAMKT WHCTUTYanM3upoBaH B TOM
CMbIC/E, YTO CYLLECTBYHOT OMNpefesieHHble roCyAapCTBEHHbIE MHCTUTYTLI, NPea-
MeTHasl OeSTe/lbHOCTb KOTOPbIX MPeAoCTaBNseT COB0i YperynmpoBaHue yka-
3aHHOr0 KOHM/IMKTA.

B-LecTbIX, YrosoBHO-NPaBOBO KOH(MKT Ha 3Tarne COBEPLUEHUS Mpe-
CTYNNEHWS MPOSIBASETCSA KaK KOH(PPOHTaUMs, UMeroLas B LieloM AeCTPYKTMB-
HbIii XapaKTep A1s ee CTOPOH, [ECTBMS KOTOPbIX MMEHT pasHble OCHOBaHWS,
Lenn N He COBMECTUMbI. CTOPOHA (CTOPOHBI) MOXET CTPEMMUTLCA HaBsi3aTb OA-

HO3HAYHOE peLleHue, n3bexaTb M60 NPUCIOCOBUTLCS K AENCTBUSIM ApYroi
143

WK NPOCTO NpeTepnesaTb UX

YT0M0BHbIA MPOLECC, B CBETE BbILLEYKa3aHHbIX MPU3HAKOB KPUMUHASb-
HOr0 KOH(INKTa, [OMKEH NPeACTaBNATb COB0M HE TOMbKO YacCTb AENCTBUTEb-
HOCTW, B KOTOPO/ OH pa3BOpauMBaeTCsi, HO U CPeAcTBO (MexaHW3M) ero mnosu-
TUBHOIO paspeLueHns. o4 NO3UTMBHBIM paspeLLeHneM 34ecb UMEeTCs B BUay
nepexof OT KOH(PPOHTALMOHHOIO PasBUTUSi KOHIMKTHOIO B3aMMOZAENCTBUS K
MO3WLMOHHOMY, OT HECOBMECTMMOCTM, PaccorsiacoBaHHOCTY AEiCTBMIA K KOO-
nepawum, CornacoBaHHOCTM W, B KOHEYHOM CYeTe, TaKOMY M3MEHEHWIO AeiiCT-
BUIA CTOPOH, YTOObI OHW COOTBETCTBOBa/IM OA0OPSEMOMY NPaBOM MOBEAEHMIO U
B3aVIMOY0BNETBOPS/IN MHTEPECaM ApYT Apyra.

B HacToslee Bpemsi 04EBMAHO, UYTO YrOOBHbIA MPOLECC He BbICTYNAeT B
KayecTBe Takoro cpefcTtea. bonee TOro, OH OpraHu3oBaH Kak [esiTenbHOCTb, B
KOTOpPOIA rocyAapCTBO B /ML CBOMX MpeACTaBUTE/EN NONHOCTLIO 3aMeLLaeT pe-
anbHbIX CYOBEKTOB NPOTVBOPEUMS, BbIPasvBLLIErOCs B NpecTynieHnn. Cneposa-
Tenb, A03HaBaTesb, MPOKYpop (a MHOrAAa U CyAbsl) OCYLLECTBAISAOT CBOM (YHK-
UM opManbHO-HOPUANYECKN (MM TEXHWUYECKKM) M MO CYLLECTBY ABAAKOTCA
NCeBAOCTOPOHaMM YrO/I0BHO-MPABOBOr0 KOH(AMKTA, ByAy4n HECMOCOOHbIMM K
ero yperynmpoBaHuo. B nydwem cnyvae opraHbl, BeAyLLWe YrofioBHbIA Npo-

143 CkasaHHOE ABNAETCA MHTepNpeTaLVeli xapaKTepuUcTMK KOH(AMKTa Boo6Lue. Moapo6Hee cm.: XacaH B.U.
McMXOTeXHMKa KOH(AMKTA U KOH(MKTHAs KOMMETEHTHOCTb. KpacHospek, 1996.
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Lecc (UX NpeacTaBuUTeNM), NPeKpaLLaoT BHELLHIOW KOHMPOHTaLWIO, HeATpanu-
3YHT, CMArYaloT HeraTviBHble MOCNEACTBMS NPecTynneHus. Ho Hepegko OHM
MPOBOLYMPYIOT HOBble  KOH(/IMKTHbIE aKTbl B (JOPME  YXKEe  YrOfIOBHO-
npoLeccyanbHbIX KOH(/IMKTOB.

[na Toro 4tobbl MPOM3BOACTBO MO Yro/IOBHLIM AefamM MPMOBPeNo MHOM
XapakTep, TpebyeTcs B camMoM 06LLEM BMAe COB/HOAEHNE TaKNX YCNOBWIA;

1. YTr0M10BHO-NPaBOBO KOH/MKT JO/HDKEH paccMaTpuBaThbCA Kak npefg-
MET Yro/I0BHOr0 MpoLiecca.

2. O6BMHSEMOr0 1 NOTEPMEBLUEr0 M3 0OLEKTOB NPaBOBOIO BO3AENCTBUS
HY>KHO NPeBpaTuTb B CYOHEKTOB X COBCTBEHHOIO B3aMMOLECTBUS.

3.B KauecTBe creupasibHOW 3afaum nepeg opraHaMu, BegyLiMMmy Mpo-
Lecc, cnegyet MOCTaBWTb OPraHM3auMio MEXIMYHOCTHOTO B3aMMOZENCTBMS
MeXzy 06BMHSIEMbIM 1 NOTEPMEBLLMM.

4. Heobxoayma BbIpaboTKa M 3aKOHOAATeNbHasA perfaMeHTaumst 0cobbIxX
COrNacUTESbHbIX, MPUMUPUTENBHBLIX MPOLEeAYp, NPEANonaratoLLyX NOUCK B3am-
MOMpPUEMEMBIX 4151 06BMHAEMOTO W MOTEPNEBLLErO PELLIEHNIA.

5. MpeAcTaBUTEN OpraHoB, BeAyLLMX MPOLECC, AOMKHbI 06MafaTh KOH-
(hIMKTHO KOMNETEHTHOCTbLIO (Hapsidy C MPaBOBONA).

6. B yronoBHom v yronoBHO-NPOLECCYa/lbHOM MpaBe  HYXXHO Mpefy-
CMOTPETb BO3MOXXHOCTb BbI6OPa A/15 06BMHSEMOrO W MOTEPMEBLUENO Pa3/IMYHbIX
PELLEHWIA: NPUMMPEHME WM HaKa3aHWe, HakasaHWe WK ero OTCPOYKa, YC/I0B-
HOe OCY)X[EHME WM HakasaHwe W T.M. lMpuuem oduupanibHoe  NpU3HaHWe
(npoueccyanbHoe 0thopMIEHNE) 3TUX PELLIEHUIA AOMKHO 3aBUCETL INaBHbIM 06-
pa3oM He OT MCCMeA0BAHHOCTM JIMYHOCTM, COLMANbHOIO OKPYXKEHWSI 0OBUHSIE-
MO0 W NOTEPNEBLLErO AO/MKHOCTHBIM INLIOM OpraHa, BeAyLlero npouecc, a ot
peanbHOro M3MEHEeHWs LECTBNIA Ha3BaHHbIX CTOPOH, YPOBHS COracoOBaHHOCTY,
COBMECTUMOCTM MX NO3NLMIA.

7. Llenecoobpa3Ho HeopManbHOE BOB/MEYEHME B YrOMOBHbIA MpoOLEcC
npeacTaBuUTENe  OOLLECTBEHHOCTU  (BAVDKANLLIErO COLMANbHOrO OKPYXXEHMS)
KaK peasibHbIX Y4aCTHUKOB KOH(MKTA, a TakKe NpefcTaBuTeneid coumanbHbIX
CNY6 Kak NOCPeSHNKOB B €ro YperynpoBaHum.

PasymeeTcs, NpuBEAEHHbIN BbIlle MepeyeHb He SIBSETCA MCHepnblBato-
MM 1 He UCKOYaeT APYInX BapuaHTOB peLLeHust MpobieMbl yperynpoBaHus
KOH(P/IMKTOB B YrO/I0BHOM CYOMNPON3BOACTBE.
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