MWHNCTEPCTBO OBLLEEIO U MPOPECCNOHAJIBHOI'O
OBPA3OBAHNA POCCUNCKOW ®EAEPALINN

KPACHOSPCKNIA FTOCYAAPCTBEHHbI
YHUBEPCUTET

KA®EOPA YTO/IOBHOIO MNMPOLIECCA

AOKA3bIBAHVE B
YIroJIOBHOM TMNPOLIECCE

V

YuebHO-MeTOANYECKME MaTEPUaIbI

KpacHosapck -1998



Coctasutenb A. C. bapabalu
npu TexHuyeckom cogeiicteum A. C. LLlarnHsaHa

[JokasbiBaHMe B YrofoBHOM  npouecce:  Y4yebHO-MeToAUYecKue
matepuansl / KpacHosp. roc. yH-T; CocT. A. C. bapabaw. KpacHosipck,
1997, 1094 c.

PaboTa COCTOMT W3 CEMW pa3fenoB, OOLEAVHEHHbIX B MATb  KHWT
(vacTeid), N COEPXNT TEKCTbI Pa3NNYHbIX aBTOPOB MO LLUMPOKOMY Kpyry
npo6nem [0Ka3blBaHUS, a TaKKe METOAUYECKVE YKa3aHWA W 33JaHus no
paccmaTpuBaeMbIM  Bonpocam.  [pefHasHaueHa [Afis CTY[EeHTOB
HOPUAMYECKOTO (haKy/bTeTa, M3y4aloLmMX Kypc YrofioBHOTO MpoLecca,
acnupaHToB, npenogasatesneil.

KpacHospckuii
roCyAapCTBEHHBIA
YHUBEpCUTET
1998



OIrNABJIEHUNE

PA3LEN VI. lMNpouecc foKasbiBaHUSA U ero anemeHTbl. Cobu-
paHWe TMpoBepKa W OUeHKa [oKasaTeNnbsCTB. BHyTpeHHee
yoerkzeHve cybbeKTa [OKasblBaHUS Kak MeTOo[h W pesynbTaT
OLIEHKM UM [IOKA3aTeNbCTB. ... ... ... ... 813

BbiwmHckuin A. A. Teopus cyfebHbIX A0Ka3aTeNbCTB B COBETCKOM
MPABE. . .. 813

CTporosny M. C. M3bpaHHble Tpyabl, T. 3. Teopus cyaebHbIX 40-
Ka3aTenbCTB 831

Ynbanosa J1. T. OueHka foKa3aTenbCTB CyAoM | HcTaHuum . 852
Tpycos A. V. OCHOBbI Teopuu CyiebHbIX J0Ka3aTeNbCTB. . . . . . 879
CTporosuy M. C. Kypc COBETCKOr0 yrofoBHOro npouecca . .. 922

daTkynmH @. H. O6Lime Npo6aemMbl NPOLECCYabHOMO A0Ka3blBa-

HUSL 942
PesHnk I". M., BHy TpeHHee yoe>KaeHe Npy OLieHKe 0Ka3aTeNbCTB
________________________________________________________________________ 952
XMbIpoB A. A. KOCBEHHbIE IoKa3aTeNbCTBa . ................... 983

ApceHbeB B. [., 3abnoukuit B. I'. Vcnonb3oBaHue crneumanbHbIX
3HaHUIA NPW YCTaHOBNEHNN (haKTUYECKUX 0BCTOATENLCTB Yro/oB-
HOTO JIBMA ... . 1007

PA3LEN VI. CybbekTbl foKasblBaHWA. Boripoc 06 06513aHHO-
CTW [0Ka3sbiBaHWSA B YrONIOBHOM Mpouecce . ... ... 1013

CTporosny M. C. N36paHHble Tpyabl. T. 3. Teopusi cyaebHbIX Ao-
Ka3aTenbCTB 1013

CTporosny M. C. Kypc COBETCKOr0 YrofioBHOro npotecca ... 1022

Ko3 L. M. Cyb6beKkTbl [JOKa3blBaH/si B COBETCKOM YrofiOBHOM Mpo-
LBCCR. . o 1027



Mopckuin . ®., Kokopes f1. [., dnbkuHg M. C. MNpobnembl foKa-
3aTeNsCTB B COBETCKOM  YroOfNOBHOM  rpolecce.....1062

ApceHbeB B. [l., 3a6noukuii B. . cnonb3oBaHve cneumanbHbIX

3HaHWiA Npy yCTaHoBNEHUN (DaKTUYECKMX 06CTOSTENbCTB YronoBs-
HOTO JMA ... 1067

®dunumoHoB b. A. OCHOBbI TEOpPUK 0KA3aTeNbCTB B MepMaHCKOM

YFOIOBHOM MPOLECCE. ... ... o 1089

812



Pasgen V1. [oHATWE J0Ka3bIBAHWSA 11 €10 3/EMEHTBI.
CobupaHue, NPoBEpKa 1 OLIEHKa 10Ka3aTeNbCTB.
BHyTpeHHee ybexaeHme CyObeKTa J0Ka3bIBaHMS

KaK METOf W pe3ynbTarT OLEHKN UM [J0Ka3aTeNbCTB

BbimHCeKMIA A. 4.
Teopus cyaebHbIX A0Ka3aTe/IbCTB B COBETCKOM Mpase.
M3naHne TpeTbe, gonosiHeHHoe. M., 1950, c. 165-185

BHyTpeHHee YOeXKaeHe 1 COLMaIMCTAYECKO.
NpPaBOCO3HaHVie B COBETCKOM MpoLiecce

COBETCKOE MpoOLeCCyalbHOE MPaBO OTBEPraeT OLEHKY [0Kasa-
TENIbCTB MO KakUM-NG0 POPMa/IbHBIM OCHOBAHUSIM.

CoBeTCKME MpoLecCyasibHble 3aKOHbI — KaK YrO/IOBHbIE, TaK U
rpaXpaHCKMe — OLEHKY [O0Ka3aTeNbCTB OTHOCAT WCK/HUMTENBHO K
KOMMETEHLWW CYAa, YCTaHABNMBAsH eANHCTBEHHBIM OCHOBAHWEM /151 3TO-
ro BHYTPEHHEE Cyfeiickoe y6ex/aeHWe, ONUparoLLeecs Ha pacCMOTPEHNE
BCEX, 0GCTOATENLCTB fie/1a B UX COBOKYMHOCTY..

Mo COBETCKOMY MpaBy, KaXoe 06CTOSTENbCTBO, HE3aBUCMMO OT
ero BHYTPEHHErO COLEPKAHUS UM LEHHOCTU, MOXET BbITb JOKa3aTe/lb-
CTBOM MO Aeny. He [onyckaeTcs B KauecTBe [0Ka3aTeNbCTBA INLLb Npu-
CAra, YTo COBEpPLUEHHO eCTECTBEHHO, TaK Kak Takoro poja «4oKasaTe/lb-
CTBO» MPSMO MPOTUBOPEUUT MPUHLMMY BHYTPEHHETO YGEXAEHUs, roc-
MOACTBYHOLLEMY B COBETCKOM Mpase.

COBEpLUEHHO MO3TOMY HEMPaBW/IbHO BbICKA3bIBABLUEECS B COBET-
CKOIA NnTepaType MHEHMWE, YTO NMPUHLMN BHYTPEHHETO YOEXKEHNS KOOI
uYyXK[ COBETCKOMY MpaBy, YTO Yy COBETCKOMY MpaBy AaXe camblii 3TOT
TEPMUH.

OLWIMBOYHO TaKXkKe YTBEPXKAEHWE, UTO COBETCKOMY MpaBy YyXabl 1
Takvie MOHATUS, KaK KpaliHee pasyMeHWe, PeLLeHne fiea «mo COBECTU» U
T. f., UTO MOHATUE «BHYTPEHHEE YBEXAEHME» B COBETCKOM MpaBe 0O3Ha-
YaeT NMLLIb OTKa3 OT BHELUHEro MPUHYXAEHWS, XapaKTepu3ytoLLero cuc-
Temy (hopMasibHbIX A0Ka3aTeNbCTB. Takoro poga PacCyXXAeHNs HU Ha Yem
He OCHOBaHbl. OHW SBNSIKOTCA WX N/IOLOM HEAOCTATOMHO BHUMATE/NbHO-
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ro OTHOLUEHWS K HalUMM 3aKOHOAATE/IbHbIM UCTOYHUKAM, K UCTOpUM CO-
BETCKOrO Mpasa, B YaCTHOCTW CyAe6HOro npasa, Uv pesynbTaToM Bus-
HUS YyXKAbIX COBETCKOMY NpaBy «Teopuii» BPOAe NPecnoByTOl aHTpomno-
NOTNYECKOW ApYrux 6ypXKyasHbIX HanpaBneHUin U «LLKOS».

Mexay TeM, L0CTaTO4HO 6bl10 6bl 06PATUTLCA K TaKUM LOKYMEH-
Tam, Kak fekpeT o cyfie No 1 oT 24 Hos6ps 1917 r., He roBops y>ke o 60-
nee MO3AHEN 3anoxe, KOrga AesTeNbHOCTb Cyfa perynupoBaiach M3faH-
HbIMA K TOMY BpPeEMEHW YTOMOBHbIM, [paX4aHCKMM, YTONOBHO-
npoueccyaibHbIM U ["paXXaaHCKUM NpoLeccyabHbIM KoAeKcamu, YToobl
y6eanTbCa B MO/IHOM U abCONOTHOM rOCMOACTBE B COBETCKOM rMpase C
MepBbIX XE AHel ero pOXAeHWs MPUHLMNA BHYTPEHHEro CyAeWcKoro
ybexeHus, OnupatoLLIErocs Ha PeBOJIFOLMOHHOE COLMANUCTUYECKOe
MpaBOCO3HaHVe.

UTto B cambiX MepBbiX 3aKOHOAaTe/bHbIX akTax COBETCKOW pec-
My6I1KK, MOCBALLEHHbIX OpraHmsaLmu cyja v CyLonpov3BOACTBa, Peyb
MOET VMMEHHO O peLleHnn Cyfe6HbIX [en Ha 0CHOBe Y6exaeHus, T. e. Ha
OCHOBE NPWHLWMMNA BHYTPEHHErO CyAeNCKOro yoexaeHms, He MOXeT ObITb
HMKaKoro COMHeHus. Bo Bcex cnyudasix, rae roBoputca B 3TUX akTax o
«PEBOJIFOLMOHHOM MPaBOCO3HAHWUMY» WU «COLIMSIMCTUYECKOM NPaBOCO3-
HaHUW», 3aKOH UMEET B BUAY UMEHHO NPUHLMN BHYTPEHHErO PEBOOLU-
OHHOrO, COLMAIMCTNYECKOr0 CyAeCKOro y6exaeHNs.

Pa3Be He 0 COLMA/IMCTUYECKOM YBEXEHUM Hallero cyaa roBopun
JNlenunH B 1918 rogy, Korga oH, npegynpexaas 0 TPYAHOCTAX M KOBapCTBe
BparoB Hapoja W, yKasblBas Ha elle CWUMbHble NPejpaccyikv WHTeNu-
TeHUMW, 13-3a KOTOPbIX paboyve BefMKOAYLIHO oTnycTunm KpacHosa,
OT[@aBLLEro CBOK LUMary, BMECTO TOro YToObl ero paccTpensTb, BOCKIN-
uan: «A Tenepb A NOCMOTPen 6bl HAPOAHLIN Cyd, TOT paboumid, KpecTb-
AHCKWIA cyf, KOTopbIii He paccTpensn 6bl KpacHoBa, kak OH paccTpenu-
BaeT Paboumx N KPeCTbAH».

Pa3Be B 3TVX C/0BaxX BEMKOr0 BOXASA MPOMETApCKON PeBOMOLMA
He BbIp@XeHa CO BCe ryObuHOW Heob6X0AMMOCTb CyAuTb BparoB Mo
BHYTPEHHEMY YOEXIEHWNIO paboumx 1 KPecTbsiH, B XECTOKOW 6opbbe
JKcnnoarartopaMm 0TBOEBbIBAIOLLMX cebe MPaBo Ha XXW3Hb, CBOBOAY, CYa-
CTbe?

PeBOMIOLMOHHOE WM COLMATICTUYECKOE MPaBOCO3HaHWe npu-
3bIBalOT MepBble 3aKOHbI COBETOB Ha 60pb0y C Bparamu peBooLMn U
Hapoga Tam, rfe crapble 3aKoHbl, 6e3 KOTOPbIX NponeTapckas peBosoLms
He MOXET MOJSIHOCTbI0 0BOMTUCH Ha MEPBbIX MOPaX, HefOCTaTOYHbI WK
HEMpPUroAHbI AN 3TON Lenw.

B counannctmyeckom CO3HaHUM WU yB6exaeHun cyfaei LeKpeTbl
COBETCKOI BMIACTW ULLYT W HaXOAAT ONopy B TPYAHelLIeM fene Ucnosb-
30BaHUs CTapbIX 3aKOHOB MPUMEHUTENBHO K HOBbIM Tpe6oBaHWAM U 3a-
Javam.
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VIMEHHO B 3TOM CMBbIC/IE HY)XHO MOHMMaTb YKasaHus LEeKpeToB O
cyge Ne 1 1 Ne 2 u apyrux 3aKOHOAATE/IbHbIX aKTOB MEPBbIX MECALEB
nepeoro roga OKTA6PbCKOIA PEBOMOLMM Ha JOMYCTUMOCTb AN PEBOSIO-
LUMOHHbIX CY0B PYKOBOAMTLCS B CBOMX PELUEHMAX M NPUroBopax 3ako-
HaMKn CBEPrHyTbIX MPaBUTE/bCTB.

AHa/IOrMYHoe NPaBusIo Mbl HAXOAMM U B AeKpeTe o cyae Ne 2 ot 7
mapTa (22 espans) 1918 r., npuHatom CHK n BUWK c nonpaskamu
JleHnHa. B 4eTBepTOi YacTh 3TOro gekpeTa (CT. 8), MOCBALLEHHOW CYA0-
MPOW3BOACTBY W MOACYAHOCTU, COAEPXKaNOCh YKasaHWe Ha OCyLLEeCTBe-
HVie Cy0npou3BoACcTBa Mo npasunam CyaebHbIX ycTaBoB 1864 roga, no-
CKOJIbKY 3TV Mpasuia He OTMEHEHbI COBETCKMMW JeKpPeTamu 1 He MpoTu-
BOpeYaT «...NPaBOCO3HAaHUIO TPYAALMXCA KNaccoB, [CBeprawLmx
3KCMNyaTaTopoB]», NpUYeM «B 3TOM MOC/ELHEM CNy4Yae B PeLLeHMsaX U
npurosopax A0/MKHbI ObITb YKa3aHbl MOTMBbLI [OTKNOHeHWs Cyfa OT cy-
LLECTBYHOLWMX 3aKOHOB] OTMeHbl CyaoM ycTapesnbiX uan 6ypxxyasHbiX
y3aKOHeHWii». B cT. 36 fekpeTa umtaem:

«[10 rpaKaaHCKUM M YrofOBHbLIM Aenam Cyf PYKOBOACTBYETCH
rPOKAAHCKAMU U YTOMOBHBIMU 3aKOHaMK, AEACTBYHOLMMUN  [OHbIHE
NNLWb MOCTO/IbKY, MOCKO/IbKY TaKOBble He OTMeHeHbl Aekpetamu LleH-
TpansHoro NcnonHutensHoro Komuteta n Coseta HapogHbix Komucca-
pOB 1 He MPOTUBOPEYAT COLMAINCTUYECKOMY MPABOCO3HAHUIOY.

O counanncTUYecKoM MpaBOCO3HAHWM FOBOPWI U [EKPeT O Ha-
pogHom cyge PCOCP ot 30 Hosbps 1918 r., MpsmMo 0653bIBaBLIMIA B
Cflyyae OTCYTCTBMS WM HEMoSIHOTbl COBETCKMX 3aKOHOB PYKOBOL-
CTBOBATLCA COLMANIMCTUYECKMM NpaBOCO3HaHMeM. Bocnpellas genatb B
NPUroBopax M PeLIeHnsaX CCbIIKM Ha 3aKOHbl CBEPrHYTLIX MpPaBUTENbCTB
N OoTBEpras BCAKOro poja (hopManbHble [0Ka3aTesbCcTBa, AekpeT oT 30
HoA6ps 1918 r. eJUHCTBEHHbLIM OCHOBaHWEM A/15 peLleHNs CyaebHbIX aen
npu3HaBa INYHOE YOEXIEHNE Y COLMAIMCTUYECKOE NPaBOCO3HAHWE CY-
nbun.

Takim 00pa3oM, BHYTPeHHee Cyfdeiickoe yb6exxaeHue, onuparo-
Leecs Ha COLMAaNMCTMYECKOe NPaBOCO3HAaHWE, SBMIIETCA YXKe B MEpPBbIN
rof NPO/EeTapcKoii PeBOMKOLMKN TOCMOACTBYHOLWMM MPUHLMIOM, Onpege-
NAWMM COB0I HanpaBneHne COBETCKON CyaebHO MonAWTVKKM, onpege-
NAOLUM OCHOBAHWA W1 YCNOBUA MPUMEHEHUSA, TONIKOBAHNA U BOCMOJIHE-
HWSA COBETCKMX 3aKOHOB.

OfHako HY B O4HOM 3aKOHOAATE/IbHOM aKTe 3TOr0 BPEMEHU He
6bINI0 PacKPLITO COAEPKaHME 3TOr0 MOHATUS. B opnuanMyeckoit xe nnute-
paType MOXHO 6bI/10 BCTPETUTb NPsAMbIE U3BPALLEHUS B TPAKTOBKe 3TOr0
Borpoca. Tak, Hanpumep, CTyuka yTBepxgan (1922 r.), 4To «peBontoLu-
OHHOE NpaBOCO3HaHWE, NMPOBO3rialeHHoe OKTAOPLCKOM PeBOsHOLMEN B
1917 r., He UMeno TOro onpefesieHHOro KaccoBOro COAepPXKaHus, Kakoe
Mbl BK/1aAblBaeM B 3TV C/OBA HbIHE», YTO «Mbl TOra eLle He rOBOPUIN:
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KNaccoBOe MPaBOCO3HaHWE», YTO «3TOr0 MOHATUS TOrfda y Hac elle He
ObINIO», UYTO «3TO MPAaBOCO3HAHME BCE €le OCTAeTCs, K COXaNeHWo,
CNMLLIKOM BYpXKyasHbIM faXe Y KOMMYHUCTOB.

3TN m3BpalLLeHUs AOXO4UAM [0 TaKOW CTeneHW, YTo camoe Co-
BeTCKOe npaBo CTyuKoi, PelicHEpOM W HEKOTOPbIMWU APYTUMU «yue-
HbIMW», BblaBaBLUMMK Ce6S1 33 «MapKCUCTOB», O6BABASANOCH MPOCTON
peuenumeli 6ypxxyasHoro npaea. Jaxe B 1931 rogy CTyuka peLuancs yT-
BEPXKAATb, YTO «...N0J PEBOMOLMOHHLIM UM COLMA/IMCTUYECKAM MpaBo-
CO3HaHMEM CKpbIB/IOCb B 3HAYUTENbHOM CTEMEHM TO e BypXKyasHoe
MpaBOCO3HaHWe, MO0 MHOrO MPaBOCO3HAHWA HW «B NMPUPOLE», HN B YeN0-
BEYECKOM NPEACTaB/IEHNM €LLe He CyLLeCTBOBa10». Camoe MOoHsATWe npa-
BOCO3HaHMs CTyuyka pacCMaTpuBai Kak YyX[oe Ham MOHATVE, MeXaHu-
YECKM SKOObI BOCMPUHATOE Y OYpXKyasHOro npodeccopa MeTpakuLKoro,
YTO «...TOrJallHee MapKCMCTCKOe NMOHMMaHWe NpaBa He Lo Aasiblie TakK
Ha3blBaeMoro HpPUAMYECKOro counanmsma npod. MeHrepa wam c.-4.
PeHHepax.

3TO NpsAMOoe M3BpaLLEeHMe COBETCKOro Mpasa, COLMaIMCTUYECKOrO
C Camoro nepeoro Hs CBOEA UCTOPUMN.

Briocneactaumn msBpallieHns CTy4KM HaLM CBOWMX NOJpaxaTtenei
N nocnefoBaTeneil B ALE BPeAMTENbCKON LIKOMKKM [MawykaHuca-
KpbINeHKO, Cneumaim3npoBaBLLMXCA Ha OTPULAHUM COLMAIMCTUYECKOrO
XapakTepa COBETCKOro npasa.

OTpuuas coumanicTUHECKUin XapakTep COBETCKOro npasa, Bpe-
OWUTENN M3BpaLlasnm caMoe MOHATME COLMANUCTUYECKOW 3aKOHHOCTH, OT-
puLas caMmyro Heob6xoauMocTb 415 COBETCKOrO rocyAapcTsa MMETb CBOU
3aKOHbI, HarmpuMep, B 0611aCT 60pb0ObI C YrON0BHLIMW NPECTYMNEHNAMUA.
3TO HaLWWNO CBOE BbIpaXEHWe B NponaraHie, Hanpumep, 0Tkasa oT NPUH-
LMNa TOYHbIX COCTaBOB MPECTYM/IEHMS, OT NPUHLMNA TOYHOrO onpegene-
HMA B 3aKOHe HakasaHWil 3a TO UM WMHOE MPECTynfieHue, OT NpUHLMNa
YCTaHOB/EHNS Pa3NYHbIX CTEMeHeli HakasaHus 3a pasfnyHble NpecTyn-
neHvs. [lo Yero AOXO4UNM aBTOPbl COOTBETCTBYHOLMX MPEAIOXKEHNA,
MOXXHO CyfAuTb MO NPOEKTY YTONOBHOIO KOAEKCa, BbipaboTaHHOMY YKa-
3aHHOW «LLUKONKOW» B 1930 rogy. B 00bACHMTENbHOW 3anuCKe K 3TOMY
MPOEKTY FOBOPMU/IOCH:

«[MpOoeKT NpeaocTaBnseT cydy NpaBo OTCTYNaTb OT 3TUX NEPEYHEN,
paspeLuas emy B OTAE/bHbIX Cy4asx He CyauTb AaHHOe N1Lo U TOorAa,
KOrfia OHO COBEPLUMIO MPECTYMeHVe, NPeayCMOTPEHHOE NepeYHeM, W,
Hao60poT, 0653bIBast CyAUTb €ro 1 TOrga, Korga OHO COBEpLUMO MpPecTy-
NAeHVE, He NPeAYCMOTPEHHOE NMepeyHeM».

Takue «MpUHLMMbI» YTOIOBHOIN NONUTUKN, PasyMeeTcsl, He MEKT
HM4ero o6LLero ¢ Couuann3Mom, ¢ COLMIMCTUYECKUM MPaBOCYANEM U C
COLM/IMCTUYECKAM NPaBOCO3HAHMEM. Takue «NpUHUMMbI», 6yay4n
MPVYMEHEHbI Ha MpaKTWKe, NPMBEN Bbl K NOHOMY PaspyLLUEHMIO 3aKOH-
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HOCTW, K TOMY, 4TO Cyfe6Has u cyfebHO-CnefCTBEHHas [eATenbHOCTb
Avwmnack 6bl MPOYHOM OCHOBLI 3aKOHHOCTW, TaK Kak Ha MeCTO 3aKoHa
Obln 6bl NOCTaB/IEH NPOW3BOA, FOM0E YCMOTPEHME CnefoBaTens, NpoKy-
popa ¥ cyfbi. ABTOPbI TaKUX «MPUHLMMOB» 0BBSABNSNN CBOW NPOEKT 06-
pa3LioM MapKCMCTCKOro Npon3BefeHWs, TOrfa Kak OH HU4ero obLuero ¢
MapKCU3MOM B AeCTBUTENLHOCTU He MMen. OHUM 06BABAAAN 3TOT NMPOEKT
CpeaCcTBOM AepeTuLLIM3aLMIM COCTABOB NPECTYN/EHNS B CO3HaHUW Cyaeb-
HO-MPOKYPOPCKUX paboTHWMKOB. Ha fene 3To Gbifa NOMbITKa He AedeTu-
Wm3aumm, a damsaumm cyaebHon nonuTMKN 1 cyfe6HOM NPakTuKK, no-
MbITKOI MOJOPBaTh COBETCKOE MPaBOCYAME — OAWH W3 BaXKHbIX YCTOEB
CoseTckoro rocyfapcrsa. COBETCKOe COLMaIMCTUYECKOE FOCYAapcTBO
HY)XaeTcs Ans ycreLwHoi 60pb6bl C Bparamu B 3aKOHe, B TOM YKC/E U B
YrONOBHOM W B YrOfIOBHO-MPOLECCYa/lbHOM 3aKoHe. JIeHuH u CTanmH
HEOJHOKPATHO MOAYEPKMBAOT TBOPYECKYIO, aKTVMBHYIO PO/ib COBETCKOIO
3aKOHa B fene MOCTPOEHWs coLmann3Ma B Halleid cTpaHe. JlOCTaTOYHO
HaMoOMHWUTL 06 NCTOpPUYECKOM MucbMe JleHnHa CTanuHy ansa MonnT6ropo
«O «[ABOVIHOM» MOAUYMHEHWW W 3aKOHHOCTU», YTOObI MOKa3aTb UCKIHOUN-
Te/bHYH0 BaXHOCTb YKPEMIEHUs) COLMaIMCTUYECKOA 3aKOHHOCTW B 60pb-
6e ¢ Bparamu coumanmsma.

JleHVH nucan B 3TOM NUCbME:

«...3aKOHHOCTb A0/MKHA ObITb 0fHA, ¥ OCHOBHLIM 3710M BO BCEW
Hallleli XKW3HW UM BO BCeli Halleil HeKyNbTYpHOCTW SABASKOTCA nomny-
CTUTENbCTBO UCKOHHO-PYCCKOro B3r/isfa U NPUBbLIYKX NOMYANKAPEN, Xe-
NaoLMX COXPaHUTb 3aKOHHOCTb Ka/y>XCKYHO B OTAMYME OT 3aKOHHOCTM
Ka3aHCKOW»,

JIeHWH B 3TOM MMCbMe Npeaynpexaan NpoTMB IeBaYeCKUX 3ae3/0B
«peiopmMaTopoB», Y)XKe TOrja CMaxmBaBLUMX Ha BpeauTeneit 1 Bnocned-
CTBUM [EVICTBUTENbHO OKA3aBLUMXCS BPEAMTENAMM, KOFAa nucas, 4yto 6e3
YCTaHOB/EHNS efJUHON 3aKOHHOCTM He MOXXET ObITb 1 PEYM HW O KaKOM
CO3/aHNN 3aKOHHOCTMU.

JleHVWH npegnaran — «ycTaHOBWUTb MOAYMHEHWE MECTHOM Mpo-
KypPOPCKOIA BNacTh TOMbKO LIEHTPY M COXPaHWUTb 3a MPOKYPOPCKOI Bna-
CTbIO NpaBO M 0653aHHOCTb OMPOTECTOBLIBATL BCE W BCAKME peLleHus
MECTHbIX BMacTeil C TOYKM 3PEHUS 3aKOHHOCTW 3TUX PeLleHUid uanm no-
CTaHOB/EHWiA, 6e3 MpaBa NPMOCTaHaBMBATb TaKOBble, a C UCKNOUNTESb-
HbIM NPaBOM NepeaaBaThb Ae0 Ha PeLleHne cyaa.

MpoekT YronoBHoro Kogekca 1930 roga Haxogwncs B MOMHOM
NPOTUBOPEUUI C NIEHUHCKUMMN MPUHLMMNAMM MOCTPOEHUS COLIMANUCTMYe-
CKOI 3aKOHHOCTU. ITOT MPOEKT Gbll MPAMbLIM PE3ybTaTOM BANSHUA
BPEAVTENbCKUX BYXapUHCKO-3MHOBLEBCKUX TEOPWiA, MPOMOBEfOBaBLLINX
3aTyxaHue COMpOTMBIEHUS KanMUTaNUCTUUECKUX KIACCOB, OTMUPaHUe ro-
CYZlapcTBa M Npasa, YToO CBA3bIBA/IOCh U C OTKAa30M OT HEo6X0AMMOCTU
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M3aaBaTh Yro/OBHbIE 3aKOHbI C «TOYHLIMWU COCTaBaMU» NPECTYNNeHuiA 1
T.N. UT.A.

MapTna HaHecna COKPYLUMTENbHBIA yhap Mo Takoro pofja «Teo-
puiikam», pa3rpoM1B ONMOPTYHWUCTOB W BPeLUTENEN, B TOM YKC/e U Bpe-
OWTEeNbCKMe TPYNNMPOBKM B 06/1aCTK HOCTULMKU 1 npaBa. posamnics u
BPeaMTENbCKMA npoekT YK 1930 r.

«Mbl, — yumnT ToBapuw, CTasinH, — 3a OTMUpaHue rocyaapcrsea. U
Mbl BMECTE C TeM CTOMM 3a YCW/IeHMe OUKTaTypbl nponeTapuara, npeg-
CTaB/AOLLEN CamMyt0 MOLLHYIO 1 CaMyt0 MOTYy4yto BlaCTb U3 BCEX CyLue-
CTBYHOLLMX [0 CWUX NOP rOCYfapCTBEHHbIX BracTeid. Bbicliee pa3suTue
rocyfapCTBEHHON BNacTy B LENAX NOATOTOBKM YCNOBUIA A8 OTMUPaHS
rocyfapCTBEHHO BNacTU — BOT MapKCUCTCKas dhopmyna. AT0 «MpoTu-
BOpeunBo»? [a, «NpoTMBOPeUMBO». HO NPOTUBOPEUNE 3TO XKMU3HEHHOE, 1
OHO LIE/IMKOM OTPaXXaeT MapKCOBY AMANEKTUKY».

FICHO, YTO YKpenneHve rocyfapCTBeHHoOl BnacTu TpebyeT ykpen-
NEHNs1 COLMANMCTUYECKON 3aKOHHOCTW, TPebyeT CTabWMbHOCTU HalmX
3aKOHOB, KOTOpas Hy)XHa Ham Tenepb 60/bLUe, YeM KOraa Obl TO HM Obl-
N0, Kak 06 3TOM CcKasan ToBapuLy, CTa/IMH B CBOEM MCTOPMYECKOM JOKNa-
Je B 1936 roay o npoekte KoHctutyumm CCCP.

Psii «MapKCUCTCKMX» MPOeccopoB Tuna PeiicHepa, YNpaxXHsSach B
KNEBETHMYECKMX NOMbITKAX AOKasaTb OYpXKyasHbIli XapakTep COBETCKOIo
rnpasa, OTpuLaN, pa3ymMeeTcs, Hamume y Hac CoLManicTM4Yeckoro npaso-
CO3HaHMA.

PelicHep paccmaTpvBan MpaBO BOOOLLE KaK «Ky4y WAeonoruye-
CKMX O0OpbIBKOB Pa3NNYHbIX KNaccoB», KaK «MNEecTpy TKaHb», CO-
3[lJaHHYI0 «Ha OCHOBE MPaBOBbIX TPeGOBaHMIA N BO33PEHUIA CaMbIX pas-
JINYHBIX OBLLECTBEHHBLIX KNACcCOB».

Vcxops m3 aTux abContoTHO OLUMOOYHLIX, BPEeHbIX, aHTUMapK-
CUCTCKMX W JDKEHay4HbIX B3rfsS40B, Npod. PelicHep npuxogun K npeg-
CTaB/MEHWIO O COBETCKOM MpaBe KaK 0 «KOMMPOMMUCCHOM MpaBe», KakK 0
npaBe «yMUPOTBOPEHMS 1 MpUMUpeHUs». Mpod. PeiicHep gorosopuics
[0 TOro, YTO M300pasni COBETCKOE NPaBO Kak Mpaso, B COCTaB KOTOPOro
BK/IOYEHbl «HA Hayajlax CO3a» MNpaBO KPECTbSHCKOE M Ha OCHOBax
«TEPNMMOCTM 1 KOMMpOMMCCa» NpaBo GypiKyasHoe. B cBomx n3BpalLe-
HusAX npod. PelicHep JOLWEN fO TOrO, YTO COBETCKOE MpaBo paccMarpu-
BaJ/1 KaK CNOXHbIA NPaBONoOpsfoK, B COCTaB KOTOPOrO BXOAAT «KPYrHbIe
0Tpe3bl COLMANUCTMYECKOro MnpaBa pabouyero Knacca M ero KnaccoBoe
MponeTapckKoe MpPaBo», «KNacCOBOe KPECTbSIHCKOE MPaBo, BOMJIOLLEHHOE
B 3eMe/IbHOM KOfEKCe C ero npeobnafaHnem KoJeKTUBHOM OTBETCTBEH-
HOCTW», 1, HAKOHeL, «K1acCOBOE NpaBo OYpXKyasun C ee rpaKaaHCKUM
KOLEKCOM B paMKax TOpProBoro 06opotan.

CTpemneHne 1306pasuTb COBETCKOE MNPaBO KakK MPOLOMKEHME
Oyp>XyasHOro npasa, NMpoCTO Kak JopMy ero pasBuTus SBNSETCA OCHOB-
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HbIM MOTMBOM MWCaHWIA BCEX BParoB COBETCKOW BMacTW, MbITaBLUMXCA
anckpeauTmposatb COBETCKOe rocyAapcTBo M nofopsaTtb [OBepue U
YBaXEHWe K COBETCKOMY Npasy. STW MOMbITKW 6blfK, OAHAKO, C Camoro
Hayana obpeyeHbl Ha MOMHbIA NPOBaN U KOHUYMAWCH MOSHBIM KPaxom, 0
UeM CO BCE OYEBMAHOCTLIO CBUAETENLCTBYET Camoe YBOXeCTBO U HECO-
CTOATE/NbHOCTb 3TUX «TEOPUit».

Tonbko 6e3HafeXHble HEBEXAbl WM SBHble Bparu coumaimsma
MO/ gonmucatbCs A0 abCcyphHbIX PacCyKAeHWUid NMofei, He pasrns-
[EeBLUMX B COBETCKOM 3aKOHOZATENbCTBE HOBbIX MPUHLWMOB — MPWH-
LMMOB COLMaIM3Ma, KOTOPbIMU MPOHUKHYTbI KaXAbIA [OEKPET, Kaxgoe
MOCTaHOB/NEHWE COBETCKMX 3aKOHOLATe/bHbIX OpPraHoB C MEepBOro AHA
MPONETAPCKOA PeBONOLUN.

CoumnannCTMYeCKNii XxapakTep COBETCKOrO npasa OTYET/INBO BUAEH
y)XXe N0 MepBbIM AeKpeTaM COBETCKOW BNacTW, HanpaBneHHbIM Ha nojas-
NIEHME 3KCN0aTaTopoB M Ha obecneveHne Havnbonee 61aronpuUsTHLIX yc-
NOBWIA ANs fena CoLManMCTUYECKOro cTpouTenscTBa. COBETCKOE Mpaso
KaK MpaBO COLMANUCTUYECKOE B NepBble rogbl COBETCKOro rocyjapcraa
He MOo/Ty4nno CBOEro MosHOro passuTus. Mobefa 0bLEeCTBEHHON, coLma-
NIMCTUYECKOI COBCTBEHHOCTU, SIBMISIKOLLIEICS OCHOBOW BCEro COBETCKOrO
CTPOS, co3jana BCE He06XOAMMble YCNOBMA ANS 3aBepPLUEHWs pasBUTMA
COBETCKOro npasa Kak Mnpasa COLMaInCTMYeCKoro 1 obecneunna ero 3a-
BepLlleHne. Ho n B nepsyto a3y pa3sutusa COBETCKOro rocynapcrsa, B
camble MepBble MecsALbl 1 oAbl OpraHW3aLy COBETCKOrO CTPOS, BO3HUK-
HOBeHMs COBETCKOro rocyAapctsa, COBETCKOe NpaBo Obl0 M 0CTaBanoCh
COLMANMNCTUYECKM; TaKM OHO 6bI/10 Kak Mo LiefsiM, KOTOPbIM NPU3BaHO
6bII0 CNYXWTb, MO UHTEPECaM, KOTOPble OHO 6bl10 NPU3BAHO 3aLLMLLAT,
Tak 1 No CBOEeN hopMe M METOAY CBOEro OCyLUecTBneHWs. A B TO Bpems
OHO BbIpa&XXano coboi Boo NobeamBLLEro paboyero Knacca, BOMO Tpy-
asawmxea macc. OHO npefcTasnsano coboi, Kak npeacTaBnseT u ceiivac,
COBOKYMHOCTb HOPUANYECKUX HOPM, YCTaHOB/IEHHbIX rOCYAapCTBOM TpY-
OALLMXCA, OCYLLECTBASIOLLMM BOJIIO COBETCKOr0 Hapofa, AMKTaTypy npo-
neTapuata. Y)ke B Cuy 3TOro COBETCKOe MpaBo C CamMoro Hauana oblio
MO CBOel MPUpoLe COLMAIMCTUYECKUM, OpYAVEM NPONETapcKoi AMKTa-
Typbl.

3Ty 0CO6EHHOCTb COBETCKOrO MpaBa M COBETCKMX AEKPETOB C MUC-
KMOUMTENbHOW  METKOCTbIO  Bblpasun JleHnH B ctatbe «O npo-
LOBOSILCTBEHHOM Hajlore» B Crefytolmx cnoBax: «Y pabounx B pykKax
BNacTb B rOCYAapCTBe, Y HUX MOJHeNLWas opuanyeckas BO3MOXHOCTb
B3ATb BCIO ThICAYY, T. €. HW KOMeNKu He 0TAaTb 6e3 CoLMancTMHecKoro
HasHayeHWs. 3Ta puanyeckas BO3MOXHOCTb, OnMparoLascs Ha hakTu-
UecKWMin Nepexof BNacTM K pabouvm, ecTb 3feMeHT coumanusma. Ho
MHOTMMMW NYTAMU MENKOCOBCTBEHHMNYECKAA W YAaCTHOKaNUTaIMCTUYECKas
CTUXMA MOAPbIBAIOT HOPUANYECKOE MOSIOXEHME, MPOTACKUBAIOT CreKy-
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NALMIO, CPbIBAOT BbINOJIHEHWE COBETCKMX EKPeToB» (paspsfka Mos. —
A.B.).

CoBeTcKve AeKpeTbl — 3TO (hopMa BbIpaXeHWs BOMM pabouero
Knacca, (hopma, BbIPKEHUA «HOPUANYECKO/ BO3MOXHOCTU, OMMpato-
LWiACA Ha (haKTUYECKWIn Nepexop BNacTu K paboumm», OpraHn3oBaTb HO-
Bble OOLLECTBEHHbIE OTHOLUEHUS — 3TO 3M1EMEHT coumam3ma. CoBeT-
CKMIA 3aKOH, ABMASCH COLWANUCTAYECKAM 3aKOHOM C MepBbIX AHEN npo-
NETapCKOi PeBOMIOLMM, HAMPAB/AN CBOE OCTPUE NPOTUB NOMBbITOK «Mefl-
KOOYp)Kya3HOW M YaCTHOKanUTaIMCTUYECKON CTUXMM», Kak rosopun fle-
HWH, NMPOTUB BCAYECKMX MOMLITOK MOAOPBaTL CUMY COBETCKUX [IEKPETOB,
cuny CoBeTCKOro rocyfapcrsa.

«[ukratypa nponetapuara, — y4nn JIEHWH, — ecTb PyKOBOACTBO
MO/MTVKOM CO CTOPOHbI MponeTapuata». COBETCKME AEKPEThl Cayxxar
OAHWM W3 MOTYLLEECTBEHHbIX CPEACTB 3TOr0 PYKOBOACTBA.

lMpaBso, rocygapctsa AVKTaTYpbl MposeTapnaTa — OAUH U3 MeTo-
[0B 3TOr0 MOSIMTUYECKOIO PYKOBOACTBA. XapakTep W CoAepXKaHue 3aToro
METOZa ONpefenstoTes 3ajayaMu, KOTopble CTaBUT nepeq coboii npone-
Tapuat's MpOLECCE OCYLLECTB/IEHUA CBOEro PyKOBOACTBA. He yacTbio
eLle COXPaHMBLLNECA,— YTO BO/IHE ECTECTBEHHO,— B COBETCKOM Mpase
OT CTaporo, «BypXya3Horo» npasa YepTbl ABNAKOTCA XapaKTepHbIMU AN
HOBOrO NnpaBsa. XapaKTepHbIMM ABAIOTCS Te YEPTbl HOBOTO, BbITEKAIOLLE-
ro U3 OCHOBHOIO Hanpas/IeHUs MOMUTUKW MPO/IETaPCKOro rocyaapcrsa,
COBETCKOrO Mnpasa, KOTOpble OT/IMYAOT ero Kak CpPefiCTBO, KakK pblyar 13-
MEHEHWS 06LLEeCTBEHHbIX OTHOLLEHWIA B CTOPOHY COLMaIM3Ma.

Mpumep. BypXyasna y3akoHSET CMeKyauuio, YTo ABNSeTCs nps-
MbIM C/efiICTBMEM FOCMOACTBA B KANMUTAIMCTUYECKOM OOLLECTBE YaCTHOW
COOCTBEHHOCTM Ha cpeacTea mpomssogctea. Otctoga Code civil (Mpax-
JaHCKWiA Kofekc B GypXyasHbIX rocyfapcrsax), 3TO HOBOE M3faHue
eBaHrenunsa akcnnoaratopos — Corpus'a juris romani (Csoga pyUMCKOro
npasa.

MponeTapuar ynpasgHAeT Cnekynsuuio, Kak ynpasgHsaeT YacTHYHo
COOCTBEHHOCTb Ha cpefcTBa mpowmssogcTBa. OTclofa — [pakgaHCKuWi
Kogekc PCOCP 1 rpaxaaHCKmne KOAEKChbl APYrMX COHO3HBIX pecnybiuk,
onupatoLmecs Ha NpuHUMbl COBETCKOW KOHCTUTYLMK, He Ha YacTHY!O,
a Ha O6LLECTBEHHYIO, COLMAIMCTUYECKYIO COBCTBEHHOCTb HAa CpPeacTBa
MpPoOun3BOLCTBA.

«CBobofa TOProBnM ecTb KanuTau3M, KanuTaau3m ecTb Crie-
KyfALUmMA, — 3aKpbIBaThb /1a3a Ha 3TO CMELLHO», — MULLET JIeHUH 1 npo-
JomkaeT: «Kak e 6biTb? O6bsABUTL CMNEKYALMIO Ge3HaKa3aHHON? HeT».

N JNleHuH TpebyeT mnepecmMoTpa 3aKOHOB O  CMEKYNALMM,
«.,,00b5IBMB HakasyeMbIM (M Mpecnesys (akTuyecku ¢ TPOMHON NpoTUB
MPEXHEro CTPOroCTbO) BCAKOE XULLIEHWUE U BCAKOE YKOHEHWE, NPsMOoe
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WM KOCBEHHOE, OTKPbITOE WM MPUKPbLITOE, OT FOCYAapCTBEHHOrO
KOHTPONA, Hag30pa, yueTan.

3Ta NleHVHCKas MOCTaHOBKa BOMpOCa O CeKynAauyMM nokasbiBaeT
BCHO MPUHUMNWAIbHYIO FNYBUHY Pasninums MeXLy COLManMCTUYECKUM W
Oyp>Kyas3HbIM MOHVMMaHWEM TOr0, YTO Takoe MPEeCTYMAEeHNe, YTO 3aKOHHO
M 4TO HE3aKOHHO, YTO HaKa3yeMo 1 YTO HeHaKasyemo.

MpuyMep C 3aKOHOM O CMEKYNALMM APKO BbIpaXKaeT CYLHOCTb CO-
BETCKOr0 npaBa Kak npasa COoLMaIMCTMYECKOro, MPecneaytowero 3ajady
Hanpas/eHUs Pa3BUTMA 0OLLECTBEHHbLIX OTHOLLEHWIA B PYC/O COLMan3-
Ma, 06neryatoLLero 3To pasBMTMeE, PacUMLLAIOLLErO A1 HEro Heo6xoau-
MytO MOYBY.

Tosapuy, CTanuH fan KTacCUYECKYH0 XapaKTepuUCT Ky PoNn 3aKo-
Ha B 3KCM/I0aTaTOPCKOM 06LLecTBe — B 06LieCcTBe paboBnagenbLes, rae
«3aKOH» paspeluan pabosnafensuam ybusartb pabos; B 06LLECTBE Kperno-
CTHVKOB, Tfe «3aKOH» paspeLuan KpenocTHMKaM npojaBatb pabos; B 00-
LLeCTBE KanuUTa/IMCTOB, FAe «3aKOH» PaspeLLaeT «...00peKaTb TPYAsLLMX-
cA Ha 6e3paboTuLy 1 06HWLLAHWE, Ha Pa3opeHVe W FOMIOAHYHO CMepTb»
TosapuLy, CTanH NoKasan, Y4To 3HAYMT 3TOT «3aKOH», KaKoBa POfb «3a-
KOHa» NpW rocnofcTBe 3KCMI0aTaTopoB, MpW 3KCM/I0aTaTOPCKMX MOpAA-
Kax.

MpUHLMNYANBEHO MHAA POb 3aKOHA MPK FOCMOACTBE TPYAALLMXCS,
MpY COLMAIMCTUHECKMX MOPsAAKaX. 3Ta po/b 3aK/0UaeTCs B OXpaHe UH-
TEpecoB rocygapctea TPYAALLMXCS, B OXpaHe WX WMYLLECTBEHHbLIX U
JINYHBIX MpaB, B 6opbbe MpOTKB 3KCNNoaTaTopos, B 6opbbe 3a ykpenne-
HMe HOBOrO, COLMAIMCTUYECKOrO CTPOSi, B 06/erYeHn ero passuTus u
npeycnesHus, ero AabHeliLlero nepexoa K KOMMyHM3My.

TakoBa pofib COBETCKOr0 Npasa, a, CrefjoBaTelbHO, M CaMo COo-
BETCKOe MpaBo. TO/bKO HEBEXAbI U Bparn MOT/M He BUAETb 3TUX HOBbIX
KaueCTB COBETCKOr0 npaBa — COLMaA/IMCTUYECKMX €ro KauecTs, MCKIIO-
YaloLLMX Kakoe 6bl TO HU ObISI0 OCHOBaHWeE YMoA06NATL COBETCKOE NpaBo
JaXe B CaMble MepBble AHM ero passBuTvs npasy GypxxyasHomy. Byayuu
COLLMaIMCTMYECKMM, COBETCKOE MPaBO CAYXUT Ae/y 3aKpenseHns coupa-
JINCTUYECKUX OBLLECTBEHHBIX OTHOLUEHMWIA. TakoBa 3afjaya, B YaCcTHOCTH,
COBETCKOr0 roCyfapCTBEHHOr0, MM KOHCTUTYLIMOHHOrO Mpasa, 3ajava
OCHOBHbIX 3aKOHOB COBETCKOr0 rocyfapcTBa, ero KoHCTUTyumu.

CoumnaMcTMyecKoe NPaBo CaHKLMOHMPYET, OCBALLAET, 3aKpennseT
B 9KOHOMMKE 1 00YCNOBNEHHON 3KOHOMWKOI BCEI cMcTemMe OOLLECTBEH-
HbIX W NOMUTUYECKMX OTHOLLEHWI FOCMOACTBO MPUHLMMOB COLMaIM3Ma:
06LLECTBEHHON COBCTBEHHOCTM Ha CPeACTBa MPOM3BOACTBA, YHUUTOXe-
HUA 3KCnoaTauum, npasa Ha Tpy4, Ha 06pa3oBaHue, OTAbIX U T, .

Ho counanucTnueckoe npaBo ecTb MpaBo, T. €. perynarop o6-
LLECTBEHHbIX W, CnefoBaTe/lbHO, 3KOHOMWYECKWMX OTHOLLUEHWA, cnocob
yyeTa 1 KOHTPO/IA NPOW3BOACTBA U pacnpeseneHus, cnocob nogunHeHms
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NtOJEN 1 KNaccoB YCTaHOB/IEHHbIM FOCMOACTBYHOLWYMM B JAHHOM 06LecT-
BE K/1aCCOM NOpsifKaM, BbIFrO4HLIM M YTOAHbIM 3TOMY Knaccy. B KauecTtse
perynstopa O6LLECTBEHHbIX OTHOLLEHWIA COLMAIUCTAYECKOE MPaBo Bbl-
MO/HSET PYHKLUMKM, KOTOpbIMM COBETCKOE rOCyfapCTBO BHELLUHWMM 06pa-
30M HaMoMWHaeT Mpeaplaylve rocyaapcrsa. OfHako HanmOMUMHAET TO/b-
KO BHELUHMM 06pa3om, TaK Kak 3[eCb MMEETCH MPUHLUMNUanbHas pasHu-
ua. Toeapuw, CTannH 3T0 0cobe NOAYEPKMBAN B CBOEM WUCTOPUYECKOM
poknage Ha XVIII cbvesge, rosopsi 0 pasBuTUN COLMAIUCTAYECKOTO rocy-
[apcTBa, ero PyHKUMsAX 1 (basax, Tak Kak Mo CyLecTBy 3ajauyu, Hanpas-
NEHVEe W LeNneyCTPeM/IEHHOCTb COLMAIMCTMYECKOrO Mpasa MpUHLMNU-
a/lbHO MHble, YeM rpasa BypXKyasHoro.

B Habpocke cTatby «OuepeaHble 3agaqn CoBETCKOM BnacTW», Beas
60pb0y MPOTMB MEHbLLLEBMKOB 1 3CEPOB, MPUKPbIBABLUMX CBON Cab0TaX-
HWYECKMe AeiicTBMS OGONTOBHE O HECOBMECTUMOCTM «eAMHONYHOM
OVKTaTOPCKOW BNacTu HW C eMOKPATU3MOM, HU C COBETCKUM TUMOM ro-
CYLapCTBa, HU C KONNErnasibHOCTLIO yrpaBnieHus», JIeHWH an 3ameva-
Te/IbHYH0 XapaKTepPUCTUKY OCHOBHbLIX MPUHLMMNOB COBETCKOWA rocyaapcT-
BEHHOCTM 1 TOW PONK, KOTOpas NPUHaANEXWT B [eNe ce OpraHusaummn u
YMpaB/eHNN COBETCKMM 3aKOHaM, COBETCKOMY MpaBy.

370 6bI10 Bpemsi, Korga monogas CoBeTckas pecnybnmka npeoao-
NeBana CoMpoTUBIEHNE MEHBLLLEBMKOB U 3CEPOB, 3aCEBLLMX, B YACTHOCTH,
B KOOMepaLWin 1 Koe-r4e Ha >Xene3HOLOPOXHOM TpaHCMopTe, couuain-
CTUYECKMM MeponpuaTuaM 60nblueBMKOB. Bopbba Liia BOKPYr Takux
[IeKpeToB, KaK AEeKpeT 0 noTpebuTensckoi koonepaumm (11 anpens 1918
r.), DEKPEeT O LeHTpanM3auum ynpasneHns, oxpaHe LOPOr U MOBbILLIEHUN
MX MPOBO30CNOCOOHOCTM (26 mapTa 1918 T.) u Ap., NPOTUB KOTOPbIX
3HEPr1YHO BLICTYMUAN BCE MENKOOYpPXKYasHble, aHApPXUCTCKME, MeHbLLUe-
BUCTCKO-3CEPOBCKUE 3MIEMEHTBI, BCS «MENKOBYPXKyasHas CTUXUS».

Pa3obnavas npegatenbCKyto paboTy aTuMx rocnof, JIeHWH nokasan,
YTO [EeMOKPATUYECKMA NPUHLMIN OpraH13aLmMn B CBOEN BbiCLUEl (opme
O3Ha4aeT, 4YTO «..KaKAbIA MNPeACcTaBUTENb MacCChl, KaXAbli rpaxaa-
HUH...», KaK BblpaXancsa JIeHWH, UMeeT NpaBo W (PaKTUYECKYH) BO3MOX-
HOCTb «...y4acTBOBaTb M B 0OCY>K/EHWNM 3aKOHOB rOCYyAapcTBa, W B BblGO-
pe CBOMX MpeACTaBWTENER, U B MPOBELEHUM FOCYLAPCTBEHHbLIX 3aKOHOB B
XWN3Hb». «HO 13 3TOro BOBCE He cnefyeT, — A06aBnan JIEHNH, — YTo6bI
JONYyCTUM 6bl/T ManeiLLnA Xaoc UM Manenwmnin 6ecnopsagoK HacuyeT To-
ro, KTO OTBETCTBEH B KaKAOM OTAE/IbHOM Cflyyae 3a OnpefesieHHble
NCMONHNTENbHbIE (PYHKLMKW, 32 NPOBELEHUE B XKU3Hb ONpeAeneHHbIX
pacnopsKeHWn, 3a PYKOBOLCTBO OMpefeneHHbIM MpoLeccom 06Lero
TPyZa B M3BECTHbIV MPOMEXYTOK BpeMeHU» (paspsgka mos. —A. B.).

B pene BbIABWKEHMS PYKOBOAWTENE WM KOHTPONA 3a UX [feld-
CTBUAMM, BNJIOTb O MX CMEHbI, MPaBa Maccbl JOMKHbI ObITb MOMHOCTLIO
O6ecneyeHbl. Ho 3TO He MCKNKOYaeT 0653aTeNbHOCTU U HEOOXOAMMOCTU
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YCTAHOB/EHMS «...CTPOXKAMLLEro MOopsiAKa, CO3A4aBaeMOro eAMHCTBOM BO-
NN PyKOBOAMTENS». B3 3TOro HeMbICIMMO (hYHKLIMOHMPOBaHWe Hapog-
HOr0 X035ACTBA — HM XKENE3HbIX JOPOr, HY TPAHCMOPTa, HW MaLUWH, ro-
Bopun JleHuH. Ons UX NpaBUbHOTO (hYHKLMOHMPOBaHWS He06X0aMMO
e[INHCTBO BO/N, CBS3bIBAIOLLEE «...BCHO HANMYHOCTb TPYAALUMXCA B OfMH
XO035IICTBEHHbIV OpraH, paboTatoLIMiA C NPaBUIbHOCTBH YacOBOr0 Mexa-
HU3Ma».

Ponb COBETCKOrO 3aKOHA M 3aK/YaeTcs B 06eCneveHnn BbInos-
HEHWS 3TOW 3afaun: YCTaHOBEHWUS CTPOXKAMLLIErO NOPSAKA, AUCLMIINHI
TPYLOBOW M rOCYAapCTBEHHOM, YCTaHOBEHUS OTBETCTBEHHOCTM 3a npa-
BUIbHOE (hYHKLIMOHMPOBaHWE OTAE/bHBIX YacTei X035MCTBEHHOrO opra-
HM3Ma W BCEro OpraHv3ma B Lie/1oM, 3a UCMOSIHEHWE PacropsiKeHWiA eam-
HO/IMYHbIX PYKOBOAMTENEIA.

YKasblBas Ha HaMeTMBLUMWIACA B TO BPemsi MepesioM B 3TOM Ha-
npaBfeHUN — MePeioM OT CTUXMIAHOTO MUTUHIOBaHMS K MpaBW/IbHOMY
X0y MalUMHHOrO npegnpuatug, JleHnH nucan: «3agada CoBeTCKOl Bna-
CTU — B3ATb Ha Cebs PO/b UCTONKOBATENS HACTYNAKOLLEro Tenepb, nepe-
NIOMa M — Y3aKOHUTENA ero HeobxogumocTuy» (paspsagka mos.—A. B.).

3T0 BbICKa3blBaHWe JIeHMHA Ype3BblYaiHO BaXKHO A/1s MOHMMaHWA
NpUPofbl COBETCKOI 3aKOHHOCTM M COBETCKOrO NpaBa Kak CoumanmcTy-
UECKMX KaTeropuit. 3[ecb MokasaHa aKTVBHas pOfb COBETCKOro Mpaea
KaK BaXKHEWLLero cpefcTsa B Aefe OpraHus3aLuy HOBbIX O6LLECTBEHHbIX
OTHOLLEHWIA.

CoumasMcTnyeckoe NpaB0 — BbIPAXEHWE €AMHCTBA BOAW CO-
BETCKOr0 Hapofa, HanpaBneHHOW Ha yKpenseHvWe W fanbHeiillee passu-
TWE COLUMANMCTUYECKOrO 06LLECTBA, Ha OCYLLECTBEHME 3afjaun Nnepexoia
OT counanmaMa K KOMMYHM3MY W MOCTPOEHUS KOMMYHM3Ma. TaKoBbIM
COBETCKOE MpaBO OblN0 C NepBbIX AHEN CBOEro hoPMMPOBaHKS, TaKOBbIM
SIBNAETCA U CeiivaCc — MpPaBOM COLMA/IMCTUYECKUM U NO CBOEl (opme, 1
M0 CBOEMY CYLLECTBY. VIMEHHO 3[eCb, B COLMaIUCTUYECKONA CYLHOCTK
COBETCKOr0 MnpaBa, COBETCKUIA Cy[, HAXOAMT MOry4yto onopy B TPyAHEN-
LUeM Jene OCYLUECTB/IEHUS PEBO/MIOLMOHHOIO, COLMa/IMCTUYECKOro npa-
BOCYAMS.

CoBeTCKOe MaTepuasbHOE U MPOLECCyasbHOE YronoBHOE MpaBo,
Kak 1 BCe ApYrve 0Tpac/n COBETCKOro Mpaea, SBMSIETCA U MO CBOe Npu-
poge, 1 Mo CBOMM 3agadvam, 1 No MeTofaM MPUMEHEHUS MPaBOM COLMa-
JINCTUYECKNM.

YT0NnoBHO-NPaBoBble M MPOLECCYalbHO-MPaBOBbIE KaTeropum co-
BETCKOro MpaBa OMpefenstoTcs TEMU XKe MPUHLMNaMK, YTO 1 BCe COBET-
CKOe MpaBo. 34ecb TakXKe rOCMOACTBYHOT NMPUHLMMbI COLMANNCTUYECKOTO
MPaBOCO3HaHMUs, OMPeAeNstOLLErocs XapaKTepoM COBETCKOro O06LecT-
BEHHOr0 CTPOSi, FOCMOACTBOM MPO/IETApCKON AMKTATYpbl U COLMAnnUCTU-
UecKoro femokpatmsMa. CoumaimMcTnyeckoe NpaBOCO3HAHME Onpefens-
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eTCA MPUHLMMNAMM COLManM3Ma, NeXallymMm B OCHOBE BCEr0 COBETCKOTO
o6LecTBa.

CoumnanucTmyeckoe NpaBoCO3HaHWE B CBOIO OYepedb MrpaeT Bax-
HEVLLYH0 po/b U B (HOPMMPOBaHWN BHYTPEHHETO CYAEWCKOr0 YOeaeHMs
Mo TOMY WM MHOMY KOHKPETHOMY CyaeGHOMY deny.

YCTaHOB/IEHME MaTepuanbHOM UCTUHBI, COCTaBAAIOLLEe OfHY U3
OCHOBHbIX 33fla4 COBETCKOr0 CyAebHOro npoiecca, SBASETCS WUTOrom
C/OXHON MCUXMYECKON M YMCTBEHHOW AeATeNbHOCTH, 3aBepLUatoLLeics
(hOpMUPOBaAHNEM YBEPEHHOCTU CyfbW B MPaBUIbHOCTW MPUHATONO MM NO
JaHHOMY [Jenly peLleHus, T. e. (hOpMUPOBaHMEM TaK Ha3blBaeMOro BHYT-
PEHHErO CyAelCKOro yoexaeHns.

3T0T -npouecc (HOpMUPOBaHWS BHYTPEHHEro YO6eXAeHWNs Cyfbu
MPOMCXOAMT Ha OCHOBE BOCMPUATUS 1 OLEHKM CYAO0M MPOXOAALLMX Nepes,
HVM (haKToB (foKa3aTenbeTB). OLeHKa Xe 3TuX (DakToB ([0Ka3aTeNbCTs)
B peLuatoLLieli CTEeNEeHN 3aBUCKT, KaK Mbl FOBOPW/I» YXKE BblLLE, OT TakuxX
PYKOBOJALLMX Hayasl, KaK rocrnofCcTByHoLLee B AaHHOM 06LLecTBe npaso-
CO3HaHWe, C OfHON CTOPOHbI, W CTereHb Hay4YHO-METOAO0/0rMYECKON
NOArOTOBMIEHHOCTY UMW KBA/IM(UKALMM CYAbU — C APYTOiA.

BHyTpeHHee y6exaeHve Cybn BCeraa OpraHU4ecky CBA3aHo C ero
MUPOBO33PEHMEM, C €ro MpPaBOCO3HAHWEM, SBMAIOLWMMCA B LaHHOM 06-
LLEeCTBE FOCMOACTBYHOLLMM.

B obLwecTBe TOBApOBNaLe/bLEB, IKCMI0ATATOPOB, TOPrOBLEB Ye-
NOBEYECKMM TPYJOM, YENOBEYECKOM KPOBLIO U MOTOM, BHYTpeHHee y6e-
XOEHVe Ccyfeli NuUTaeTca MOYBOA OypXKyasHOro MpaBOCO3HaHWSA, pac-
CMaTPMBAIOLLErO SIBNEHNS W AEACTBUA NOAEA U caMuX NKOAEA ¢ TOUKK
3pPEHUs WHTEPECOB YacTHON COOGCTBEHHOCTU, KYMM-NMPOA&KW, 3KCnnoa-
Tauuu.

B coumanmctnyeckom 06LLECTBE BHYTPeHHee Cygelickoe ybexae-
HUe MUTAEeTCA COKaMM COLMAIMCTUYECKON MOYBbI, MPUHLMNAMU coupma-
JINCTUYECKOrO OTHOLLEHUS K OOLLECTBY, K OKPYXKAOLLMM NOAAM, K CBO-
emMy [0Nry Mo OTHOLLEHWIO K rocyaapcTey. OHO onpefensieTcs BCeM Mu-
poco3epLaHMeM Ye/oBEKA, PACCMATPUBAIOLLIErO ABMEHUSA A AelCTBMA Nio-
Jei 1 caMmux Ntofeli C TOUKU 3peHUS MHTEPECOB COLMAIMCTAYECKOTO Fo-
Cy[apcTBa U COLMaINCTUYECKOrO CTPOUTENbCTBA.

Mo3ToMy B COBETCKOM OOLLECTBE KaXKAbliA CO3HATENbHbIA rpaX-
JaHWH paccMaTpuBaeT, HanmpuMep, CNEKYNALMIO, Kak MPecTyr/eHue He
TONbKO B CWAY TOTO, YTO Tak KBIM(MLMPYET CNEKYNALMIO HALl 3aKOH, a
B CU/Y CBOWX IMYHbIX B3rNAL0B, CBOEro yoexaeHus, T. . CBOero couua-
JINCTUYECKOTO MPaBOCO3HaHUsA. Kaxaplid cyfps, paccmaTrpusas TO UM
MHOE [ieN10 U peLlas, HanpuMep, BOMPOC O Mepe HakasaHws, 06 orpaHuye-
HUW NOACYAMMOro B Npasax 1 np., 4O/HKEH PYKOBOACTBOBATLCSH, U PYKO-
BOACTBYeTCA TpeOOBaHWAMMU 3aKOHA, He A0MNycKas Kakux-nmbo npowus-
BO/IbHbIX OTCTYMJIEHUIA OT 3TMX TpeboBaHuii. HO 1 3aeck onpegensto-
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LY POSib UFpaeT NpaBOCO3HAHWE CY[bW, OLEHKA, OTHOLLEHUE CYAbU K
JaHHOMY MpecTynneHuto, ero obLiee U NPaBOBOE MUPOBO33peHUE, Nof-
CKasblBalolLee Cyfbe NpaBUIbHOE MOHMMaHWe MPECTYM/IeHUs U ero 06-
LLLeCTBEHHO-MOMUTUYECKOTO 1 S3KOHOMMUYECKOFO 3HAYeHWs, MOMOraroLLee
Cy[lbe B BbIHECEHWM MPWUrOBOpa U AAKE B BbIOOPE MePbl HakasaHus. 370
nocnegHee 06CTOATENLCTBO HY>KHO 0COBEHHO UMETbL B BUAY B TeX ClyYa-
AX, KOrjja cam 3aKOH NpefocTaB/seT Cyabe U3BECTHLI NPOCTOP B BbIGOpE
Mep HaKasaHWs, OrpaHM4MBasCb YCTaHOBMEHWEM NIMGO HVDKHEN, 160
BEPXHEW rpaHWLbl Haka3aHMs («He HIKE», «HE BbILIE» TAKOr0-TO HaKa-
3aHua). B couuanmcTieckom 06LLECTBE MOMHOCTBIO 06ecneynBaeTcs
CBOOOHOE W HE3aBMCMMOE (HOPMMPOBAHWE BHYTPEHHErO CYAENCKOoro
y6exaeHns B COOTBETCTBUM C AeACTBUTENbHbIMK (hakTamu, C AeicTBu-
TeNbHbIMW OTHOLIEHWSIMW, B COOTBETCTBMM C TPebGOBaHWSIMW COLManu-
CTMYECKOIA MpaBfpl U CNPaBeAAnBOCTM UMEHHO BCNEACTBME TOFO, YTO 3TH
Tpe60BaHUs COCTaBAAOT NNLLb YacTb 06LLEr0 MUMPOCO3epLaHns Cyaeil.

OTctoga ACHbl pPonb U 3HaYeHUEe BHYTPEHHErO YOEeXAeHWs U Co-
LiManMCTUYECKOTO MPaBOCO3HAHMA Kak BaKHeMLWMX (hakTOpoB mpoLecca
[0Ka3blBaHWS.

BocnpuHuMaeMble CyabsiMK (hakTbl MPENOMASIOTCS Yepe3 MpusMy
CyLeNCKON naeonornn, MMpoCco3epLaHns, 4YacTbio KOTOPOro SBASETCS
MpaBoOCO3HaHue.

B cBeTe NpaBOCO3HaHUA CyfbM M Ha NMOYBE 3TOFO MPaBOCO3HAHWS
MPOVCXOAMT W CMOXHENLINIA MPOLECC OLEHKW 3HAYeHWs! A0Ka3aTeNbCTB
— Mpouecc, B KOTOpOM (hopMMpyeTCs Cyfeickoe BHYTpeHHee ybexae-
HWe Ha OCHOBE BCell COBOKYMHOCTW 0BCTOATENLCTB fAena.

Takum 06pa3oM, COLMaIMCTUYECKOE NPaBOCO3HaHWE U BHYTPEHHEe
ybexaeHne Cyfibi SABNAHOTCA BaKHEWLLIMMM NPOLEcCyanbHbIMUA MPUHLM-
namu, UMeoLLMMM TTy60KOe NPaKTUYECKOe 3Ha4YeHNe B COBETCKOM [0Ka-
3aTe/IbCTBEHHOM MpaBe. JTO WX 3HAYeHMEe CTOWUT B CBS3N HE C 3ajauyeld
YCTaHOB/EHUs (haKTOB MO CEMWYNEHHOWN PUMCKOWA, Hamprmep, hopmyre,
a C 3agaveli OLeHKM 3TKX (haKToB, 0COBEHHO TaMm, rae peyb UAeT 0 couu-
aNbNO-K/1acCoBOW CTOPOHE Aena, 06 06LLEeCTBEHHON OMAacCHOCTU TpaKTye-
MOFO [eiCTBUSA, O JONYCTUMOCTW MM HEAOMYCTMMOCTM 3TOF0 AeNCTBUS
C TOYKWU 3pEeHWsi MHTEPECOB COLMaIM3Ma, COLManMCTUYECKOTO CTpou-
TeNbCTBa, O CTEMeHWN) OMacHOCTW NPECTYN/EHNA U T. 4.

BHyTpeHHee cypeiickoe ybexzaeHue, SBAAIOLLEEC Pe3yNbTaToM,
UTOTOM pPaboThl CyAbW MO MCCNEfOBaHWIO Aefa, SBNSOLeecs 3aBep-
LUeHWeM 3TOl paboThbl, OnpefensieT codepXKaHue cyfebHOro peLueHus
Unu cypebHoro Npuroeopa.

BHyTpeHHee cyfeiickoe ybexaeHne CknaabiBaeTca Ha OCHOBE pac-
CMOTPEHHbIX CYAOM (haKTOB MM O6CTOSATENLCTB, MPOBEPEHHBIX W B3BeE-
LUEHHbIX Cyfbeil HaefuHe C COBCTBEHHON COBecThlO. B aToM npouecce
(hOpMMPOBaHNS CYAENCKOro ybexaeHus, OXpaHsSieMOM B CBOEI He3aBW-
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CMMOCTH, 3alLMLLEHHOM CaMVM 3aKOHOM OT BCSIKOFO MOCTOPOHHErO BMe-
LuaTeNbCTBA U BO3AEWCTBUSA, CYfbS NPUXOAUT K 3aK/HOUEHUIO O TOM, YTO
NCTVMHA W YTO HEMUCTMHa, YTO MpaBfa ¥ YTO HerpaBAa, OMMPasch Ha yc-
TaHOB/EHHbIE CyAe6HbIM cneacTBuMeM hakTbl. M03TOMY NepBLIM YCOBU-
eM MpaBWILHOCTY MPUHATOrO CYfbel PeLLeHns SBASETC COOTBETCTBUE
3TOr0 peLleHns (PaKTUHECKM 06CTOATeNbCTBAM Aena.

Ponb [foKa3aTensCTB B (DOPMUPOBAHUN CYLENCKOro y6exaeHus
pelwatowias. [lokasaTenbcTBa, Kak METKO ONpefenun ux 3HaveHue Cny-
UEBCKUIA, ABMAKOTCA YCTOSIMU, Ha KOTOPbIX MOKOUTCS BHYTpEHHee y6ex-
AeHne. TUM 3HaueHMeM [J0Ka3aTeNbCTB OMNpeaensoTcs 1 Te TpeboBaHus,
KOTOpble MPeAbABASET K HM 3aKOH Kak CO CTOPOHBI UX BbI6OPa, TaK 1 cO
CTOPOHbI CMOCOB0B MO/L30BAHNS UMU.

BaxHeliwweli 3afaveli NpoLeccyanbHOro npasa U ABMISETCS Bblpa-
60TKa 1 yCcTaHOBMEHWE NpaBuW/, 06ECTeUMBAOLLMX MAaKCUMabHYH, TaK
CKasaTb, YMCTOTY, HPABCTBEHHYIO 6Ge3ynpeyHocTb cnocoboB oT6opa Ao-
Ka3aTeNbCTB, MaKCMMa/bHYH AOCTOBEPHOCTb M 6e30LIMBOYHOCTL foKa-
3aTeNbCTB, rapaHTUPYHOLWMX 0OBLEKTUBHOCTL U 6E30WMB0YHOCTL Cygeii-
CKOrO pelLeHus. B cuny aToro obcToaTenscTBa cyaebHOe NpaBo yaenseT
0co60e BHMMaHWe MpoLeccy cobupaHus [oKa3aTensCcTs, crnocobam npo-
BEPKM [0Ka3aTeNbCTB, YCTAHOBMEHWIO WX AOCTOBEpPHOCTM. LLmpokyto
MOMOLLb B 3TOM fefe 0TKa3biBaeT cyfeGHOMY mpoLieccy Hayka (KpumMu-
HaMcTWKa, cyfebHas MeguumHa W fp.), OCOBGEHHO Hayka Cygeb6HOro
npa.a.

Momolyb, OkasbiBaeMast CygebHOMY MpoLeccy HayKoW, AeincTsu-
TeNbHO OrpomHa. OfHako 6bi10 6bl OLLMGOYHLIM BCHO 3afady Cyfe6Horo
mpouiecca CBOAWTL K WCKYCCTBY MPUMEHSTb NpW UCCNeJ0BaHUU Cyne6-
HbIX [J0Ka3aTeNbCTB Hay4Hble MPUEMbI, YTO HEMMHYEMO CBENO Gbl camoe
CypebHOe CMeACcTBME K Y TEXHWYECKUX, MEXaHUYECKUX, NCUXo(u3mno-
NOTUYECKUX, XUMUYECKMX 1 TOMY MOAOBHBIX onepavuid.

Cygeiickoe ybexxeHne He eCTb MPOCTOE BOCNPUSATME Pe3y/bTaToB
3TVX onepauuit. OHO BOBCE He MOA06HO, HampuMep, MaTeMaTUyecKoMy
y6eXXAeHNI0, KOTOpOe LEMMKOM 3aBUCWUT OT TOrO, Kakue onepaluu co-
BEpLLAKOTCS C MaTEMAaTWYECKUMM BbIPOXKEHUSAMU (Yncnamm, opMmynamu
1 np.). OHO ABMSIETCA Pe3yNbTaTOM AEATENbHOCTU He OAHOr0 TOMbKO
yMa, KaK B (hOpMasibHOI NOTUKe, UMEIOLLEHA Aen0 ¢ CMANOrM3Mamm, um
Kak B MaTtemaTuke, OMepUpYIOLLEll Yicnammn, Win Kak B /IH06OIA Hayke,
PacKpbIBatOLLE CYLUHOCTb SB/IEHWUIA CWUMOA YMCTBEHHOM, LeATENIbHOCTH
YenoBeKa,— HO pe3yNnbTaToOM [esTeNlbHOCTU BCEX ero YMCTBEHHbIX W
HPaBCTBEHHLIX CWJ/1, BCErO ero xapaktepa. Cyaeiickoe yoexaeHne — 3To
He TOMbKO 3HaHWe, HO W MpW3HaHWe (aKToB, He TOMbKO 3HaHWe TOro,
Kak 1 BCNeACTBME Yero Mpon3oLLo JaHHOe COBLITUE, HO U CMOCOGHOCTb
MPaBUMbHO OLEHUTL 3HAYeHWEe 3TOT0 COObITUSA, MPaBU/LHO, T. €. B COOT-
BETCTBMM C MPaBU/IbHO MOHSATBIMW MHTEpeCamn CBOero 06LiecTBa. JTO
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03HayaeT, YTO NpaBMIbLHOE NOHUMaHWe W MO3HaHWe 06CTOATENLCTB fena,
CcO3jatoLLee Y Cyabu TO UK MHOe YOeXKaeHNe, Henb3s OTpbIBaTh OT BCelt
CYMMbI €ro e, B3risgoB, ero MMpoco3epLaHus, ero NoUTUYECKOro 1
MpaBOBOr0 CO3HaHUS.

Cygbs, pelas fieno, B3BeLLMBasA 0O6CTOATENbCTBA fena, OLeHMBas
MOCTYMNKN 06BUHAEMOrO, UCTLA UW OTBETUMKA, HEN3OEXHO MLLET Onopsbl
B CBOVX HPaBCTBEHHbIX, MOSMTUYECKUX, UAEONOTNYECKUX NPUHLMNAX, BO
BCEM CBOEM MWPOMOHMMaHWK, B OCHOBHbIX BO33PEHMAX CBOMX Ha MUP, Ha
OTHOLLIEHWS NtOAEN, Ha Lienn 1 3afa4ym CBOEro CO6CTBEHHOO CYLLECTBO-
BaHm.

CuicteMa (MNoCcOGICKUX, MOSIMTUYECKMX, MPaBOBbIX B3r/SA0B Cy-
[bW UFPaeT BaXHENLLYH0 Pofib B €10 OTHOLLEHWN K AeACTBUTENbHOCTY, B
BOCMPUATAMN 1 OLiEHKe TeX Unu Apyrux hakTos. BHyTpeHHee ybexaeHne
1 MPaBOCO3HaHVe CyAbM, Kak 1 BCAKOTO Ye/0BeKa, Hepas3pbiBHO CBA3aHbI
MeXay coboii; 6oMbLue TOro, NepBoe B M3BECTHOM CMbIC/e 06YCMOBNEHO
BTOPbIM, OTHOCACb K HEMY, KaK 4aCTHOe OTHOCUTCA K 06LLemy.

Y6exnaeHve cyabl B NpPaBUIbHOCTM OMPeAeSieHHOro MM Hakasa-
HUA, KaK 1 camas YBEpPeHHOCTb B HEOOXOAMMOCTY HakasaHus Mpy AaH-
HbIX (haKTUYeCKMX 0BCTOATENbCTBAX, CTOUT B MPAMOIA CBA3W C NPaBOCO3-
HaHWeM CydbW, C €ro B3rfsgamy Ha 3afaduy MpaBOCYAuUs, Ha 3HaueHue
[aHHOro NpecTyn/eHuns, Ha MeToAbl 60pbObI C MPECTYMHOCTbIO.

MpaBoCcO3HaHMe CyAbM KOPPEKTUPYET MpUMEHeHWe 3aKoHa, Bce-
raa, B cuny cBomx (hopMasibHbIX KavecTs, 60nee abCcTpakTHO, anrebpany-
HO OTHOCALLErocs K XXM3HEHHbIM SBEHWUSM, YeM 3TO MPUMEHUMO B Cy-
nebHol NpakTuKe.

TakoBa e pofib 1 COLMAIMCTUHECKOTO NPaBOCO3HAHNSA, TaKOBO Xe
COOTHOLLIEHVE MEXAY COLMaIMCTUYECKMM NPaBOCO3HAHWEM W BHYTPEH-
HUM YOeXeHNEM.

CoupanmMcTMyeckoe MpaBOCO3HaHWE 00ecreynBaeT COBETCKOMY
Cy[ibe BO3MOXHOCTb 60siee rnbko, cBO60AHO, MyAPO OPUEHTUPOBATLCA U
B C/OXHbIX 06CTOATENbCTBAX MPUPOLbl FPaXAaHCKoro cropa wan yro-
NOBHOFO MPecTynneHus, 1 B BbIGOpe HEOOX0AMMOrO B KaXKA0M KOHKPET-
HOM C/lyyae peLLeHns B COOTBETCTBUM C AMCTBYIOLLMM 3aKOHaMMU.

B 13BECTHbLIX YCMOBUSX COLMANMCTAYECKOE NPaBOCO3HaHWE OKa-
3bIBAETCA eAMHCTBEHHbIM CPEACTBOM NPaBWUIbHOMO NOAXOAA K COBLITUIO
1 K 3aKOHY, MpaBW/IbHOTO MO3HaHUs TOro, Kak Hafo B AaHHbIX KOHKPeT-
HbIX YC/OBUAX PELUMTb A€o0, YTOObl OHO ObIN0 PELLEHO U MO 3aKOHY, W
MO COLMaIMCTMYECKOI COBECTU, YTO AO/MKHO ObITb TOXAECTBEHHLIM, YTO
He MOXET U He AO/DKHO MPOTMBOCTOATL Apyr Apyry. Camoe noHVWMaHue
TOrO, YTO €CTb CNpaBefMBOCTb U CMPaBeAnMBOe pPeLleHne, onpeaenseT-
Cc, B KOHEYHOM CueTe, MPaBOCO3HAHWEM CydbW, B COLMAIMCTUYECKOM
00LLeCTBE—COLMAIMCTUHECKUM NPaBOCO3HAHWEM CyAbW, CTPOWUTENs COo-
LIMa/IMCTUYECKOTO 0BLLEeCTBA.
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CoumnanmcTmyeckoe MpaBOCO3HaHWe MpPeAcTaBnseT Ccobol 4YacTb
06LLEro CouManMCTAYECKOrO MMPOBO33PEHMS, OCHOBY OCHOB KOTOPOrO
COCTaBNSET UCTOPUYECKUIA 1 ANANEKTUYECKMIA MaTepuaniam. MoaTomy-
TO COLMaIMCTUYECKOE MPaBOCO3HAHME W MOJMb3YETCA METOLOM MapKCu-
CTCKOro (h1nococKoro Marepranvama kak OCHOBHbIM METOAOM OLEHKM
AB/IEHWIA, (haKTOB, BOMPOCOB, MOAMEXALLMX PA3PELLEHNIO CyabUN UK cne-
poBaress.

VIMEHHO MEeTOA MapKCMCTCKOro (iMnocoqckoro marepuanmnsma ot-
KpbIBAeT MyTb K MO3HAHWIO BELLEN, ABMEHUA N OTHOLLEHWUIA TaKUMU, Ka-
KAMU OHW SIBASAOTCS B AEACTBUTENLHOCTM, YYUT MOHWMAHUIO U paspe-
LUEHMIO MPOTMBOPEYUMIA, KOTOPLIMM CN/OWb Aa PSAOM OblBatOT Ype3Bbl-
YaiiHO OC/IOXKHEHbI MCCedyemble Cy0M COObITMS, 06ecrneynBaeT B MakK-
CUMasIbHOV CTeneHn Ge30LMBOYHOCTL NPUHUMAEMbIX NO CyAebHbIM fe-
NaM peLleHnia, T. e. 0becneynBaeT YCTaHOB/IEHNE MaTePUaSIbHOM UCTUHBI.
MapKCUCTCKO-NEHNHCKUIA AaneKTUYHeCKNiA METOZ, /IEXXUT B OCHOBE W CO-
LMa/IMCTMYECKOrO MPaBOCO3HAHMA KaK OO6LUEeiA CMCTEMbl NPaBOBbIX,
(hMNOCOPCKUX N MONUTUYECKUX B3rNSA0B, U BHYTPEHHErO YOEXAEHWS
KaK crnocob6a peLleHns YacTHbIX, KOHKPETHbIX BOMPOCOB CyAe6HOro no-
psgKa.

MpUMeHeHe MapKCUCTCKO-TEHWHCKOM ANaNeKTUKN He TOMbKO ra-
PaHTUPYeT UK, No KpaiHeli Mepe, NOMOraeT YSCHEHUN 06CTOSATENLCTB,
Kak Obl COTKaHHbIX M3 MPOTUBOPEUMIA, HO YYMT MOHWMAHWUIO TOrO, YTO
SBNEHWA OOLLIECTBEHHOM XXM3HW, a TaKKe 00YC/0BNEHHbIE XapaKTepoM U1
0CO6EHHOCTAIMM FOCMOACTBYHOLLMX B AAHHOM OO6LLECTBE OTHOLLUEHWI fei-
CTBMS M NOCTYNKW (NMPOCTYNKW, NPECTYNNEHNS) HEe SBNAKOTCA MPOCTLIMU
«CNyYanHoCcTAMU». MapKCUCTCKO-NEHNHCKas AuanekTuKa NoMoraeT pac-
KpbIBaTb BHYTPEHHIOK CBS3b M B3aWMHYH 0O6YC/IOB/IEHHOCTb SIB/IEHUIA
06LLECTBEHHOM YXXN3HW, AENCTBUIA 1 NOCTYMNKOB MIFOAENA, YUNT NOHUMAHUIO
roCrofCTBYIOLMX B 06LLECTBE 3aKOHOMepHOCTel. KnaccoBas 6opbba,
BO3HMKAIOLL@s Ha Mou4Be MPOTMBOPEUMIA MEXAY KNacCOM 3KCNnoaTaTopoB
M Knaccamm 3KCMaoaTupyemblx, C No6efoin CoLManncTUYecKon peBosto-
LMW 1 opraHmsauyeli CoLMaIMCTUYECKOrO 06LLECTBA He TOMbKO He YCT-
PaHSEeTCs W He 3aTUXaeT, HO 0 U3BECTHOrO MOMEHTA Pa3ropaeTcs C eLe
60onbLUE CUIO, NOPOXKAAS HOBbIE U HOBbLIE MPECTYMHbIE MaXUHALMKN CO
CTOPOHbI OCTAaTKOB Pa3rpOM/IEHHbIX 3KCMI0aTaTOPCKMX K1acCoB.

Ha nouse KnaccoBoli 60pb0bl 1 eLLe COXPaHSHOLLMXCS MEPEXUTKOB
KanuTanuama B 3KOHOMMKE W CO3HaHWUM NIOAENA poXaatoTcs mpecTyne-
HWS, MOAPbIBAIOLLME YCMEXW HOBOFO COLIMAIMCTUHECKOTO CTPOS.

3afjaua nNpaBoCyaMs 3aK/O4aETCA B YMEHUN CyfbW NMOHATb B KaX-
[OM OTAENbHOM KOHKPETHOM Cflyyae CBs3b AAaHHOr0o MPecTynseHusl C
MOPOAVBLUMMM €r0 NPUYMHAMK, BCKPbITb 0COBEHHOCTM JAHHOIO Cyyas
HapyLUeHNs1 COBETCKMX 3aKOHOB, AaTb MpPaBW/IbHOE OObSCHEHWE AEIACT-
BUIA 0BGBMHAEMOr0, UCTLA UM OTBETYMKA, MPaBU/IbHO OLEHWUTb 3TU-ACH-
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CTBWS C TOUYKM 3PEHMS He TONbKO (hopMasibHbIX Tpe6oBaHMiA 3aKoHa, HO 1
C TOYKM 3pEHUS MHTEPECOB BCEro fena COLMaIMCTUYECKOr0 CTPOUTENb-
CTBa, fena 6opbbbl 3a coLmaniam, a Takke NpaBuibLHO ONPeaennTb Mepbl
BO3[ENCTBIS Ha BUHOBHOIO, Mepbl ero HakasaHus. PeLueHune 3Toii 3agaum
BO3MOXHO He MHaue, Kak Ha OCHOBE CY[eiCKOro NpaBoCO3HaHMS.

dopmanbHble TpeboBaHUSA 3aKOHa MOFYT B HEKOTOPbIX CryYasx
BCTYNWTb B MNPOTUBOPEYME C TPEBOBAHWAMU >KU3HW, C XKMBLIMU WH-
Tepecamu 06LLEeCTBa M OTAENLHOMO YenoBeka. PaspeLleHre nam ycTpaHe-
HWe TaKnX NPOTUBOPEUNIA ABNSETCA OAHWM M3 BOKHEWLLKX YCNOBWIA Npa-
BWbHOTO OCYLLECTB/IEHMS MPaBOCYyAMs. Hecnoco6HOCTb YCTPaHUTh MPo-
TBOpPeuMs MOA0OHOro pofa ecTb MOoKas3aTeNb HeNpaBOCYAHOrO «MpaBo-
Cyaus», NPaBOCYAWs B KaBbluKax.

CoumnanncTMyeckoe NpPaBOCO3HaHWe B Aefe YCTpaHeHUs BO3MOX-
HbIX MPOTMBOPEUUin MeXay (POpPMYnoi 3aKoHa U XKM3HEHHbIM TpeboBsa-
HWEM UTpaeT PeLLatoLLyH0 POSib; OHO MOAHMMAET MbIC/b U BOMHO CYAbW Ha
BbICOTY COLMaIbHO-NOAUTMYECKMX MPUHLMMOB 60pbObl ero Knacca, ero
06LLecTBa; OHO MO3BOASET CyAbe NOALOWTY K OLEHKE paccMaTpuMBaeMoro
UM COBbITVS C TOYKM 3PEHNS MPUHLMMOB AWaIeKTUYECKOro MaTepuanms-
Ma 1 ¢ 3TOli NpUHLUMNMaNbHOM NO3ULMKU NPaBUALHO OTBETUTL Ha BOMpO-
Cbl, YTO 6bII0 Obl HEBO3MOXHO, MCXOAA M3 OAHWX NWLb (HOPMaSbHO-
NOTVNYECKNX KaTeropuii.

CoBeTCcKOe [0Ka3aTe/lbCTBEHHOE MpaBo, B OT/MYME OT [OKasa-
TeNIbCTBEHHOrO MpaBa 3KCM10aTaTOPCKMX rocyAapcTs, MMeEeT feno, Ta-
KnM 06pa3oM, He TOMbKO C HOPUANYECKUMU KaTeropusiMn 1 onpegense-
MOV 3TUMMN KaTeropnsmMm MeTogukoid. OHO MMeET Aeno CO BCEei cucre-
MOV Uaei, B3rnsgoB, YoeXxXaeHWiA, MHaye roBops, co BCeM (hUI0CO(CKNM
MWPOBO33pEHNEM, TOCMOACTBYIOLMM B COLMAIMCTUYECKOM OO6LLECTBE,
rocrnoACTBYIOWMM, CNefoBaTelbHO, U B CO3HaHWW» NOAEN, N0 KpaiHeli
mepe, NepefoBbIX NOAENA 3TOro 06LLECTBa, KaKUMK SBAAKOTCSA U HEe MOTYT
He ABNSTbCA CYAbW U CeA0BATENM, HOCUTENN UAEIA U NPUHLMNOB CaMOro
nepeAoBOro MpaBoCyAWs — MPaBOCYANS COLMaIMCTMYECKOro. MoaTomy
COBETCKas Teopusi CyAebHbIX AOKa3aTelbCTB CTPOMUTCA Kak Teopus, OT-
NpaBNAoLLAACH Kak U3 CBOEro UCXOAHOr0 MYHKTa, M3 MPUHLMMA coLma-
JINCTNYECKOrO NMPaBOCO3HaHMA. 3A4€eCb Cy W CNefCcTBME HAXOAAT CBOI Ha-
CTOSILLMIA MeTOf, CBOM K/THOU K PaCKPbITUIO MHOTUX TaliH, XpaHALMXCS B
rny6uHax cygebHbIX fen, B rybuHax YeoBEeYECKMX XapaKTepoB, B
CNOXHOW XXUTENCKORA 1 IMYHOI NCUXONMOTUN.

CoBeTckoe MpaBoCcyfye — 3TO COLMANMCTUYECKOe MPaBoCyAue,
OCYLLECTB/IiEMOE B COOTBETCTBMM C MPUHLMMAMK COLMaM3Ma, B COOT-
BETCTBUM C MPUHLUMMAMK COLMUCTUYECKOr0 MPaBOCO3HaHWS M couua-
JINCTUYECKOrO ybexaeHus cygeii. BoT noyemy rpy6eiilunm m3BpaLleHu-
eM SBNSKOTCS TOMbITKA HEKOTOPbIX «y4YeHbIX» BbIGPOCUTbL MPUHLMN
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BHYTPEHHEr0 CYAENCKOro y6exaeHus 13 COBETCKOM MNpOLeccyanbHoi
CUCTEMbI 1 U3 CUCTEMbI COBETCKOIO J0Ka3aTe/lbCTBEHHOMO Nnpasa.

Moxof NPOTMB MPUHLMNA BHYTPEHHErO CYLENCKOro yoexaeHus,
XOTS 6Gbl U 3aMaCKMPOBaHHbIN KPUTUKOIA OYpXKya3HbIX TEOPWIA, HUKOTO He
MOXET 1 He [O/DKEH 06MaHbIBaTb.

Pa3obnavass Gyp)Kya3Hblil XapakTep MpMHLMNA TakK Ha3blBaeMoii
«CBOOOAHONM» OLEHKM [0Ka3aTeNbCTB Ha OCHOBE BHYTPEHHEr0 «yOex-
[eHNs» cyaeli B BypXKyasHOM Cyfe, Mbl He AO/MKHbI U HE MOXEM C BOAONA
BbIM/JIECKMBATL M3 BaHHbl M pebeHka. Mbl He MOXeM OTpuuatb 3TOT
NpUHLMN, Tem 60nee, YTO TOMbKO B YCNOBUSX COLMANM3Ma OH MoyyaeT
CBOE MNOJHOE pa3BUTHE, ABNASICL AEACTBUTENbHBIM UCTOYHUKOM HacTOS-
Lero, NO4/IMHHONO MPaBOCYAMs, NPaBOCYANA B UCTUHHOM CMbIC/IE 3TOr0
CNoBa, MpaBOCYAMA COLMANMCTUYECKOro. Bce pasBuTue COBETCKOro
npaBa [OKa3blBaeT, YTO BKHEMLLUMMMN MPUHLMNAMW COBETCKOIO [0Kasa-
TeNbCTBEHHOTO MpaBa ABAAKTCA COLMANMCTUYECKOE NPaBOCO3HAHME W
COLMaIMCTNYECKOE YOeXAEHWe Cyfel. DTV BeNMKME MPUHLMMLI Coupa-
JINCTUYECKOrO NpaBocyamns U 06ecneymBatoT COBETCKOMY Cydy €ro noj-
JIMHHYH0 He3aBUCUMMOCTb, €ro MOA/IMHHYI0 CaMOCTOATENbHOCTb, MOAYU-
HSS1 BO/HO W PasyM Cyja COBETCKOMY 3aKOHY, BbIPXKatoLLEMy BOJO U pa-
3yM COBETCKOro Hapofa.

Pa3BMTMe COBETCKOro npaBa U OCOBEHHO PacLBET ero BeMKMX
MPUHLMMOB, HALIeALWNA CBOe Hanbonee APKoe BblpaxeHue B CTanuH-
CKOM KOHCTUTYLMM 1 CO34aHHOM NOZ, ee HemnocpesCTBEHHbIM BUSHUEM
N Ha ee ocHoBe 3akoHe 0 cygoycTpoictee CCCP, COHO3HbIX U aBTOHOM-
HbIX pecny6nuk (16 aBrycta 1938 r.), co BCeli CUO U OYEBMAHOCTbHIO
NoATBEPXAAIOT rOCNOACTBO B COBETCKOM CYAEOHOM NpaBe W3M0XEHHbIX
BbILLE MPWUHLMMOB.
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M. C. Ctporosuy. N36paHHbIe TPY/bl.
T. 3. Teopusa cyfebHbIX JOKa3aTeNIbCTB.
MockBa, n3gatenscTeo "Hayka', 1991, c. 188-200

BHYTPEHHEE CY,IE/ICKOE YBEXKOFHV/E
1 OLIEHKA JOKASATE/ICTB
B YIO/IOBHOM MPOLIECCE

[...] MeponpusaTtus, coaeiicTByHOLLME MOBLILEHNIO KayecTBa Cy-
[ne6HO paboTbl, B 3HAYMTENLHOM CBOEI YacTh NexaT B 06/1acTy yrosos-
HOro MpoLecca, YCTaHaBNMBAIOLLErO MPUHLMMbLI U (POPMbI AeATENBHOCTY
Cye6HO-CNefCTBEHHbIX OPraHoB MNP paspeLleHnn YronoBHbIX gen. Ecam
B35Tb 06/1aCTb YrOMOBHOIO MPOLIECCa, TO B HEW MOXKHO BbIAENNTb LENbIi
psa BaXKHEALWMX NPo6/ieM, MMEOLLIMX ceiivac NepBOCTENEHHOE 3HaYeHue
(cocTs3aTenbHOCTL MPOLECcca, OpraHM3aLUmsa NpefaHns cyay, NpUHLMNbI 1
(hopMbl KacCauyOHHOTrO NPOM3BOACTBA U psf Apyrvx). Ho cpean Hux
eCTb 0fjHa Npo6/iema, HanMeHee pa3paboTaHHas, HauMeHee MCCeaoBaH-
Hasl B Halleli HpUAMYECKO NUTepaType, HO efjBa M He BaXKHeWLWwas ¢
TOUKW 3PEHMS ee 3HAYeHUs AnA NPaKTUYecKOl paboTbl OpraHoB Cyfa,
QN5 paspeLLleHns BOMPOCOB KauyecTBa Cyae6HON paboThl.

370 Npobnema BHYTPEHHEr0 CyAenCKOro yoexaeHust Kak OCHOBa-
HWA BbIHOCMMbIX CYfIOM MPWUrOBOPOB. JTO €4Ba /I HE CaMblii COXHbIV
BONPOC CcyfebHo-NpoueccyanbHOl Teopumn 1 cyaebHoin npakTuku. Cya,
Hall CyA, BbIHOCWUT MPUIOBOP MO CBOEMY BHYTPEHHEMY CyAeinckomy
YOeXAEHNO, MO CBOEMY YOEXAEHUIO OH pellaeT BaKHEMLLMe BOMPOChI
YrOIOBHOMO Aena — O BUHOBHOCTW WM HEBUHOBHOCTMW MPeAaHHbIX cyay
Ny, 0 CTeneHn Mx OTBETCTBEHHOCTM U T. A. N STOT MOMEHT, Korga cyg,
BbIHOCWT MPUIOBOP, KOrAa B CBOEM NPUrOBOPE OH PEa/IN3YET U BbIPaXKAET
CBOE BHYTpeHHee Y6exzeHue, CMOXMUBLUEECS Yy Hero B pesysbTaTe pac-
CMOTPEHUSI BCeX 06CTOATENbCTB fAena, ABMSeTCH Hanbonee OTBETCTBEH-
HbIM MOMEHTOM B J€ATE/IbHOCTM Cyfa. ITO Hanbonee NHTUMHas 061acTb
CyAebHON [aeaTenbHOCTW, Hanbonee TPYAHO MoAdatoLlascs uccnefosa-

HUIO 1 M3y4yeHnto. Ho OHa XKe 3acnyXMBaeT Hanbosnee Cepbe3HOro BHU-
MaHus.

Mpobnema BHYTPEHHErO CYAENCKOro YoexaeHns ecTb vyacTb 6onee
LLUMPOKOI NpobneMbl — Npo6aeMbl NPaBoOCyans, U MMEHHO B CBETE MO-
CNeAHein oHa U MOXeT ObITb NOCTaB/IEHa W pelleHa. Peyb MaeT O COBET-
CKOM COLMaIMCTUYECKOM MPaBOCYAUMN, U UMEHHO NMPUMEHUTENBHO K He-
MY AO/DKHbI BbITb paspelleHbl BCE BOMPOCHI, KOTOPble CTaBATCA B Ha-
cTosLLeRn paboTe. B 1929 r. oanH He3agaunmeblii npodeccop (Pam3aes) B
He YBWAEBLUEH CBET paboTe yTBEPXAa/l, YTO BMECTO «OTMPaBAEHMS npa-



BOCYAVsi» CNeayeT rOBOPUThb «pacripaBa C KNacCOBbIM BParom», Tak Kak
«MpaBoCcyame — MOHSATME WUCKIOYMTENBHO OypXKyasHoe». ITO COBep-
LLIEHHO HEBEPHbIiA, SIBHO HENENMbIIA TE3NC.

«[paBocyane» — MpPeKpacHoe MOHsTME, OHO SCHO W BEPHO Bblpa-
XKaeT cneunduryueckoe cogepXxaHne CyebHON aesaTenbHOCTH, U eCan 3TO
MOHATVE M3BPALLEHO M MPOCTUTYMPOBAHO NPAKTUKOA BypyKyasHOro cyaa,
MeHbLLE BCEr0 y Hac eCTb OCHOBaHMIA OTKa3bIBaTbCA OT HEro Ans onpege-
NeHUst CyLLecTBa 1 3afay [esTenbHOCTM Hallero coBeTckoro cyga. Co-
BETCKWIA Cy[ OCYLLECTB/ISIET NPaBOCYAWE, OH CYAMT MO Mpasy, Mo CBOEMY
ybexaeHuto, No cBoeli coBecT. Mbl MMEEM B BUAY COLMATMCTUYECKOE
npaBocyaune, YOexaeHne N CoBeCTb Cyfpu-yyacTHMKA CTpONTENbCTBA
COLMaNMCTUYECKOro 00LLecTBa.

UTo 03Ha4aeT MOMOXKEHUE — CYA CYAUT MO BHYTPEHHEMY Y6ex-
[EHNI0, MO COBECTM? ITO 3HAUWT, UTO CyAbW BbIHOCAT ML TaKol Npu-
roBop, B NPaBUILHOCTW KOTOPOrO OHM YGeXeHbl, KOTOPbIA UM MOACKa-
3bIBAET WX COLMa/IMCTNYECKas COBECTb M 3a KOTOPbIA OHW 0TBevatoT. He
MOXET ObITb AOMYCTMUM B HalLEn NPaKTUKe MPUroBop, KOTOPbIA He OTBe-
yaeT yOeXXAEeHN0 NOCTAHOBMUBLUMX €ro Cy/eid, KOTOpPbIiA Bbl Obl BbIHECEH
nof YbMM-IM60 BAMSIHWMEM, MO Ybel-M60 YKa3Ke, N0 KaKUM-Mb0 MOTU-
BaM, He BbITEKAOLLMM M3 YOEXKAEHUS Cyfeld, CNOXMBLLErOCs B pe3y/bTa-
Te pacCMOTPEHNS 0BCTOATENbCTB CyAe6HOro Aena.

[...] Mpo6nema BHYTPEHHErO CyAEMNCKOro y6exKaeHnsi OUeHb ClOX-
Ha 1 BK/IOYAET PSA CEPbE3HLIX U CYLLECTBEHHbIX BONPOCOB. Mbl 6epem
NpeaMeTOM Hallero WCCnefoBaHMs NMWb OAWH OCHOBHOW BOMPOC —
pOnb BHYTPEHHEro YOEeXAeHWs Cydeil B CBA3M C OLEHKOW CyAoM pac-
CMOTPEHHbIX UM [0Ka3aTeNbCTB U PELLEHMEM Ha OCHOBE MX BOMpOca O
BWHOBHOCTW WM HEBMHOBHOCTU MpedaHHbIX cyay Auy,. Mbl roBOpUM O
BHYTPEHHEM CYAENCKOM YOeX[AeHUM KaK OCHOBaHWW CyfAeOHbIX Mpuro-
BOpOB.

Heobxo41Mo YCTaHOBWTbL PO/ib M MECTO 3TOF0 CYAEWCKOro BHYT-
PEHHEro yb6exaeHus. Befb Cyf BbIHOCUT MPUIOBOP MO BHYTPEHHEMY
YOEXAEHNIO, HO 3TOT XXE MPUroBOP A0/MKEH ObITb OCHOBaH Ha COGPaHHOM
no Aeny [oKas3aTeNbCTBEHHOM MaTepuasie, Ha PacCMOTPEHHbIX CYAOM [0-
KasaTe/bCTBaxX, KOTOPbIE Cyf OLeHMBaeT. M BOT OYeHb CNOXHas npobne-
Ma: CBf3b BHYTPEHHEro CyfAeiCKoro ybexpaeHus, CKNafblBaroLLerocs y
Cyfein Npu pacCMOTPEHNUM OBCTOATENLCTB fieNa, C TeMU MPUHLMMaMA 1
MEeTOAaMW OLIEHKM [0Ka3aTe/bCTB, KOTOpble Cyf MPUMEHSIET MpK ycTa-
HOB/IEHMW (PAKTUYECKMX 0OCTOATENLCTB fefa.

Peyb MAeT 0 NpUHUMNAX 1 MeToAax OLEHKM CYAOM [0Ka3aTeNbCTB
NPV BbIHECEHW NMPUTOBOpA.

B 06nactu cobupaHus 1 NPoBEPKW A0KA3aTeNbCTB MO YrON0BHbIM
JenaMm rpoMagHas Poib MPUHAANEXWT NPeABapuUTENbHOMY Paccniefo-
BaHWHO, OT YCMELUHOCTW NPOBEAEHUS KOTOPOro B 3HAYMTENbHOW Mepe 3a-
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BMCWT YCNELUHOCTb cyAe6HOro npouecca U NpaBuabHOCTL MPUroBopa Cy-
fa. Ho Bca pabota npefsapuTeNnbHOrO paccnefoBaHWst HOCUT VMEHHO
npefBapuTeNbHbIV XapakTep — A0 cyda u and cyga. Jluwb Ha cyge B pe-
3ynbTare YCTHOTO M HeMnocpefCTBEHHOr0 WCCMefoBaHUs CyAoM foKasa-
TeNbCTB MPY Y4acTUM CTOPOH, HEMOCPeACTBEHHOrO BbICAYLUMBAHUS Cy-
[0M 06BMHSEMbIX W CBUAETENEN, XXMBOI0 BOCNPOW3BEAEHUS BCE KapTu-
Hbl NPECTYNNeHWs, BCeX 0BCTOATENbCTB Aena KaTeropuyecky peLuaeTcs
OCHOBHOI BOMPOC O BWHOBHOCTW WM HEBUHOBHOCTW OOBMHSEMBIX, O
CTeneHn OTBETCTBEHHOCTW MPU3HAHHBIX BUHOBHBIMM MWL,

3TOT BOMPOC PeLIaeTCs Ha OCHOBE PacCMOTPEHHbIX CYAOM [OKa-
3aTeNbCTB, KOTOPbIE CY/ OLeHMBAaeT. STO OLEeHKa J0Ka3aTenbCcTB 3aK/io-
yaeTcs B TOM, YTO CYA OnpefenseT cTeneHb JOCTOBEPHOCTU KaXK40ro fo-
KasaTe/nbCTBa, OfHW [0Ka3aTenbCTBa NPU3HAeT AOCTOBEPHLIMM, Apyrue
MPU3HAET He 3aCMY>XUBAKOLLMW JOBEPUS U OTBEPraeT, U U3 COBOKYMHO-
CTW BCEX PACCMOTPEHHbIX 0Ka3aTeNbCTB AenaeT onpefe/eHHbIe BbIBOAbI
Mo BOMPOCY O BWHOBHOCTW WA HEBUHOBHOCTM OBGBMHSEMOrO W MO Apy-
MM CBA3aHHBIM C 3TUM BOMpocam (O CTeneHW OTBETCTBEHHOCTM 06BU-
HAEeMOro, 06 OTArYaloLWMX N CMATYaoLWMX 06CTOATENbCTBAX, O MEPe Ha-
KasaHus U T. 4.). VIMEHHO B 3TOT MOMEHT, KOrfa no OKOH4aHumM cyge6Ho-
ro CnefcTsus, 3aclyLumMBaHUW NPeHuidi CTOPOH W Moc/edHero cnoea 06-
BWHSEMOrO, CYA YAa/feTCa B COBELLATENbHYIO KOMHATY U 0OCYXXAaeT v
OLIEHMBAET KaXK[0e [0Ka3aTeNbCTBO B OTAENbHOCTU U BCE UX B COBOKYI-
HOCTW, peLuaeTcs AeNo No CyLLUECTBY, W NOYyYaeT CBOE 3aBepLueHune BCS
Ta paboTa, KoTopas A0 3Toro Oblia NpogenaHa no aHHOMY Aeny npeasa-
pUTENbHBIM paccnefoBaHnem 1 cyfoM. OLeHKa [0Ka3aTeNnbCTs CyfoM —
CaMblii OTBETCTBEHHbIA 1 BaXHbIi MOMEHT B YronoBHOM npouecce. OT-
clofja rpoOMafiHoe 3HauyeHWe BOMpoca O MPUHUMNAX W METOAax OLEHKM
CY[OM [0Ka3aTeNbCTB, 3HAYeHME TEOPETMYECKoe W MnpakTuyeckoe. Ha
4eM OCHOBbIBAETCA M YeM PYKOBOACTBYETCS CyZ MPU OLEHKe [0Ka3a-
TeNbCTB, C KaKUM KpuTeprem (Mepuaom) NoaxoauT Cyf K AoKasaTefb-
cTBam, onpesenss cTeneHb UX 4OCTOBEPHOCTU? B 3TOM 1 3aknouaeT-
Csl OCHOBHas npobnema Teopun JoKasaTensCTB.

310li Npobneme nocssileHa 6oratas OypykyasHas npoleccyansHas
nuTepatypa. 3Ta npobnema ABNAeTCA BaXKHENLIen 1 B COBETCKOM Npo-
LieccyanbHOM Teopumn 1 NPaKTUKe, HO pa3paboTaHa OHa Y Hac KpaiiHe He-
[0CTaTO4HO; MO CaMOMy OCHOBHOMY BOMPOCY — O MPUHLMMNAX U KpuTe-
PN OLIEHKW [OKa3aTeNbCTB — ACHOCTMW, HECOMHEHHO, €Ll HeT, npobne-
Ma TEOPeTUYECKM elle He OCMbICMEHa W He pa3pelleHa C AOCTaTOYHOA
MOMHOTOM 1 ACHOCTLIO, XOTA NPaKTUYECKOe 3HaYeHne 3TOro Bonpoca co-
BEPLLEHHO O4€eBUAHO.

O6LLero peLleHns 3TOro BONPOCa «f/1f BCEX BPEMEH W HapOAOB
ObITb AaHO He MOXET. MpuHLMNbLI 1 METOAbI OLEHKW [0Ka3aTeNbCTB 3a-
BWCAT OT BCEr0 CTPOS YrONOBHOIO NPOLECCa, OT KNacCOBOI0 COfepXaHus
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[aHHOW MpoLeccyaibHOW cucTeMbl. B cucteme cpefHEBEKOBOTO NHKBY-
3MLMOHHOIO MpoLecca 3TOT BOMPOC MMEN OfHO PELLEHVe, B BypXKyasHOM
npoLecce — MHOe, N COBEPLUEHHO MHOE 3HAYEHVEe OH UMEET B COBETCKOM
Yro/IOBHOM MpoLiecce.

Briepsble B ucTopum npobnema [oKas3aTenbCTB UM KPUTEPUA MX
OLEHKM Oblna cucTemaTMyeckn paspaboTaHa B CpefHEBEKOBOM WHK-
BM3MLMOHHOM NpOLIeCCe, B TaK Ha3biBaeMOl Teopumn «(hopMasibHbIX LOKa-
3aTeNbCTB», COMTaCHO KOTOPOWA LIEHHOCTb KaXAO0ro AoKasaTensCTBa Obina
3apaHee YCTaHOB/NEHa B 3aKOHe MO OMNpeAesieHHbIM (opMasbHbIM NpK-
3HaKaM: CO3HaHWe O0OGBMHSEMOrO B COBEPLUEHWW MPECTYNNEHNS — «Iyu-
LLiee I0Ka3aTeNbCTBO BCETO CBETA», «LjapuLia J0KA3aTe IbCTB»; COrMacHbIe
MOKa3aHWsl [BYX CBUAETENeli—«roNHOe [l0Ka3aTeNbCTBO», OKa3aHUe
OAHOr0 CBWAeTeNsl — «HenonHoe (HegoCTaTOYHOE) A0Ka3aTenbCTBO»,
MoKasaHMe 3HATHOrO [OCTOBEpHee MOKas3aHUs HEe3HaTHOro, MokasaHue
MY)XUMHbI LieHHEe NOKa3aHWii XXEHLLWHBI 1 T. 4.

B 6yp)Kya3HOM YrofioBHOM NpoLecce MPUHLWMMbLI OLEHKM [0Kasa-
TeNbCTB COBEPLUEHHO MHble. TakK Ha3blBaemasi Teopus CBO60AHON cyae6-
HOIA OLEHKN WA BHYTPEHHEr0 CYAECKOro yOeXAeHWsl 3aK/oyaeTcs B
TOM, YTO HMKAaKMX 3apaHee faHHbIX MPU3HAKOB, MO KOTOPbIM Onpegens-
eTCA LIeHHOCTb (4OCTOBEPHOCTbL) A0Ka3aTeNbCTB, 3aKOHOM He yCTaHaB/n-
BaeTCA, Cy[ OLEHMBAET [0KasaTenbCTBa N0 CBOEMY BHYTPEHHEMY Y6ex-
[EHNI0, MO CBOEW «COBECTM», U MPWLAET BEpy WM OTBEPraeT TO Wu
MHOE [J0Ka3aTeNlbCTBO B 3aBUCMMOCTMN UCKTKOUUTENBHO OT TOMO, HACKO/b-
KO ybeauTe/bHbIM eMy KaXKETCA 3TO [0KAa3aTeNbCTBO, HACKOMbKO YBEPEH
CY[, B €ro npaBWibHOCTU. Kak e peluaeTcs 3TOT BOMNPOC B COBETCKOM
YronoBHOM npotecce? [eicTByOWMA Y TON0BHO-NPOLECCYanbHbIi KO-
fekc PCOCP nocssLLaeT aToMy BOMPOCY [Be CTaTbM: CT. 57, ycTaHaBu-
BAIOLLYHO, YTO CYA He CBsA3aH HUKaKvMu (hopMasibHbIMW J0Ka3aTeNbCTBa-
MW, 1 OT HEro 3aBUCUT, JONYCTUTbL UM UCTPeboBaTb TO UM MHOE AOKa-
3aTensCcTBo; CT. 319, yCTaHaBNMBaOLLYH0, UTO OLIeHKa [0Kas3aTe/bCTB
NPOV3BOAMTCA CYLAbAMU MO MX BHYTPEHHEMY YOEXAEHWI0, OCHOBaHHOMY
Ha PacCMOTPEHNM BCEX 0OCTOATENLCTB Ae/a B UX COBOKYMHOCTU. Taknum
06pas3om, MO BMAMMOCTM, Halll NPOLECC YCBOWA TEOPUIO CBOOOAHOM Cy-
[0e6HOM OLIEHKKN, CBOOOAHOrO BHYTPEHHEro YOEeXAeHus cyfei, cos-
JaHHY0 B OYpXKyasHOM YronoBHOM rpouecce. OfHAKO Takoe peLleHue
BOMPOCa Hac HW B KOEM Cily4ae YAOBNETBOPUTb HE MOXET. FICHO, yTO
BHYTPEHHee ybexxaeHne BypXyasHOro cyfa no CBOeMy COAEPXKaHuio Co-
BEPLUEHHO MHOE, YeM BHYTpeHHee ybex[eHne COBETCKOro Cyfa, a pas
370 Y6EXJ€eHVe B HALLEM Cyde UMEET MHOe COLEePXKaHve, MHbIMK ByayT 1
(hopMbl €ro BbIpaXXeHWs, UHOW OyAeT ero posb, CNeaoBaTelbHO, UHbIM
OY[eT 1 KpUTepPUiA OLIEHKWN A0Ka3aTeNbCTB.

B 1927 r. nuwywuiA 3T CTPOKU B CnelmanbHoOi paboTe passun
MO/OXKEHME, YTO TeOPUS BHYTPEHHErO CyAeliCKOro ybexaeHns Kak Kpu-
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Tepys OLEHKW [OKa3aTeNbCTB A5 COBETCKOro YrofoBHOMO npouecca He-
npvemiieMa, 4YTO COBETCKOMY YrO/IOBHOMY MPOLECCY MpPUCYLL, WHOM
MPVHLMN OLEHKM [0Ka3aTeNbCTB, KOTOPbIM YCNOBHO MOXET ObITb Ha3BaH
MPUHLMNOM 06BEKTUBM3ALMM OLEHKN A0Ka3aTeNbCTB.

3T0 XXe NONOXKEHNE S NPOBOAUI U BO BCEX M3AAHMAX MOEro y4eob-
HMKa YrO/IOBHOrO MpoLecca U NOAAEPXKMBALD ero Ceiiyac B OTHOLLEHUN
OCHOBHOI MbICN, KOTOPasi MHOK Gblna pasBuTa.

25 aHBaps 1936 r. npu obCyXaeHUn B VIHCTUTYTe YronoBHOM Mo-
NUTVKK Joknaga npod. M. M. pogsuHckoro «OCHOBHbIE BOMPOCHI CO-
BETCKOIA [10KA3aTeNlbCTBEHHOWM CUCTEMbI» BbISIBU/IOCH B 3TOM BOMPOCE He-
KOTOpPOE pacXOX[eHWe TO4YeK 3pEeHMst COBETCKWMX MNpOLeccyanncToB-
MapKCWCTOB, BCMEACTBME 4Yero HeoO6XOoAMMO celivac MOAHATbL 3TOT BO-
npoc, caenatb ero npegmMeToM Camoro MpUCTaIbHOMO M TLATENbHOro
N3YYEHWS U BHECTU B HEFO JOCTATOUHYH) SCHOCTb.

3HaunTeNbHO 60Nee LIMPOKO M 06CTOATENBHO NPO6/ieMa BHYTPEH-
HEro Cyaenckoro yoexaeHms n NpuHLUMNOB OLEHKW A0Ka3aTeNbCTB Obina
pasBepHyTa Npu 00CY>XAEHNW [OKNafa aBTopa 3TON paboTbl Ha Hay4HON
KOHMepeHUmM MOCKOBCKOro NpaBoBOro MHCTMUTYTa 15 anpens 1936 r. Ha
Temy: «[po6nema BHYTPEHHEro CyAECKOro y6exaeHusi B Yrosi0BHOM
npouecce» 1 aoknaga npod. A. . BbILWMHCKOrO B CEKLUW YrOIOBHOIO
npouecca Hay4Ho-nccnesoBaTenlbCKoro MHCTUTYTa Yros0BHOM MOANUTY-
Kun 22 anpensa 1936 r.

B HacTosiein paboTe Mbl U NblTaeMcs NOCTaBUTbL U OCBETUTbL 3Ty
KpaiiHe CNOXHYI0, BXXHYHO 1 B psiie MOMEHTOB CMOPHYIO NPOoGemy.

Mpexxpae Bcero fO/MKeH BbITb peLleH BONPOC O MPUEMIEMOCTM UK
HenpuemMneMOCTM 471 COBETCKOTO Yrof0BHOIO NpoLecca TeOpUM BHYT-
PEHHEro CyLeliicKoro yoeXaeHns Kak KpuTepns OLEeHKN oKasaTenbCTB.
CyTb 3TOW TeOpuM 3aKN4vaeTcs B cregytoulem. Cypa OLeHMBAeT AoKasa-
TeNbCTBa MO CBOEMY CBOGOAHOMY BHYTPEHHEMY YOEXAEHWI0, CnepoBa-
TeNbHO, UMEHHO BHYTPEHHEe YOeXAeHMe Cyaeit, CNOXMBLUEECS B pe3y/ib-
TaTe paCCMOTPEHUS CYOM BCEX OOCTOATENLCTB fAeNa, ABSETCA KpUTepu-
€M, C KOTOpbIM CY/ MOAXOAMT K OLEHKE KaXAOoro AokasaTenbcTsa v Mpu
MOMOLL KOTOPOro PeLuaeT, AOCTOBEPHbI UAM HET MOKasaHus TOro Wu
WHOIO CBWUAETENS, MOXHO N BEPUTL OOBUHAEMOMY, MPUHATb WU HET
3aK/IH0YeHNe 3KCNePTU3bl, Kakue BbIBOAbI CAeNaTb M3 TOro UM MHOTO f0-
KyMEHTa WU BELLECTBEHHOrO fAoKasaTenbcTBa. Bce 310 pelsaetcs no
BHYTPEHHEMY YOEeXAEHUIO Cyfel, U KaXK[oe [L0Ka3aTe/IbCTBO MMEET 3Ha-
UeHWe ¥ LLEHHOCTb NMLLIb NOCTO/LKY U B TOM Mepe, NOCKO/IbKY U B KaKOM
Mepe OHO CMOCOOHO BbI3BaThb Y Cyfel Ty WM UHYH CTENEHb YBEPEHHO-
CTW, OKasaTb TO WM MHOE BAUSHME Ha 06pa30BaHne UX YOeXAEHNS.

BuaHeilwniA nOpeBOMOLMOHHBIA PYCCKWIA npoueccyanucT npod.
Bn. CnyyeBCKWIA Tak oOnpegenseT MpUHLMMN Teopun [oKas3aTe/bCTB:
«BHYTpeHHee ybex[eHne Kak KpUTEepWil OLEHKW Yro/ioBHLIX [OKasa-
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TeNnbCTB». IMEHHO Takoe PeLLUeHWe BbITEKAET M3 COOTBETCTBYHOLLMX MO-
CTaHOBJIEHMIA BYpXKyasHbIX Yro10BHO-NPOLECCYabHbIX KOLeKcoB. Haw-
6onee sipkas (hopMynMpOBKa COAEPXXWUTCA BO (PPaHLYy3CKOM YTO/0BHO-
npoueccyanbHom Kogekce (Code d'instruction crimmelle), cT. 342 koTo-
poro, roBopsi 06 OLeHKe J0Ka3aTeNbCTB MPUCSHXKHLIMU 3acefaTensiMu, yc-
TaHaBNMBAET TaKOe MOMOXEHME:

«3aKOH He TpebyeT y NPUCSHKHBIX OTHETa B TEX CPeACTBaX, KakuMu
OHV NONyYnnu yoexaeHue; OH He MpPeanvCbIBaeT MM Mpasws, Mo Ko-
TOPbIM OHW [O/MKHbI ONPefensTb MOMHOTY W [OCTaTOYHOCTb [AO0Kasa-
TeNbCTB, OH MPEANMCHIBAET MM CMPOCUTL Cebsi B TWULLMHE W COCPego-
TOYEHHOCTU U MOWUCKaTb B WCKPEHHOCTM CBOEli COBECTM, Kakoe Brie-
yaT/IeHMe NPOU3BEIN Ha MX CO3HAHME [OKa3aTe/bCTBa, MPeACTaBNeHHbIe
NPOTMB 0OBMHSEMOrO, U CPEACTBA 3aLiMTbl NOCNEAHErO; ... 3aKOH CTaBuT
MPUCSHKHBIM OAWH-EAMHCTBEHHBIA BOMPOC, KOTOPLIA BKAKOYAET BCHO Mepy
UX 0653aHHOCTElA: "VIMeeTe N1 Bbl BHYTPEHHeE yoexxaeHne" ?»

JlOpeBOMOLMOHHOE PYCCKOe YroMOBHO-MPOLIECCYaslbHOE 3aKOHO-
[AaTenbCTBO TakXKe NMPOBOAWIO MPUHLMN CBOBOAHOIO BHYTPEHHETO yoex-
[JeHns Kak KpuTepusi OueHKW pokasarte/nibcts. CT. 8 OCHOBHbIX Moso-
YKEHWI YronoBHOrO CyAONPOU3BOACTBA, YTBEPXKAEHHLIX 25 CEHTAOPS
1862 r., ycrtaHaBnmBana: «Teopua A0OKasaTeNbCTB, OCHOBaHHasA efviH-
CTBEHHO Ha MX (JOpMaNIbHOCTK, OTMeHsieTcs. MNpasuna o0 cune CyaedHbIX
[0Ka3aTeNlbCTB JO/MKHbI CNYXUTb TOMbKO PYKOBOACTBOM MpW onpegene-
HWW BUHbI WA HEBMHOBHOCTW MOACYAMMbIX MO BHYTPEHHEMY Y6exae-
HUIO Ccyfeil, OCHOBaHHOMY Ha COBOKYMHOCTM OGCTOSITENbCTB, OGHapy-
YKEHHbIX NPY NPOV3BOACTBE CMEACTBUA U cyfax». [MepBoHavansHO B Npo-
eKT YcTaBa YrofioBHOrO CyfOMNpOv3BOACTBA Obll BKKOYEH psAg MpaBun
Mo BOMPOCY O CW/e [OKA3aTeNbCTB, O YEM W FOBOPUT NPUBELEHHAA BbiLLe
cTatbss OCHOBHbIX MOJIOXKEHWIA, HO B OKOHYaTeNbHOW pefakuuy YcTasa
3T npasuna BbIM UCKNKOYEHbI, TaK YTO BOMPOC O CW/e LOKa3aTebCTs
LIeNIMKOM M 6e30roBOPOYHO Obl/T OTHECEH K Chepe BHYTPEHHErO yoexxae-
HUS Cyfeil.

B OTHOWeHUW BEpAUKTOB MPUCSXKHLIX B YCTaBe 3TO MOMOXKEHWe
caMo cob60H NoJpa3yMeBasiocb, B OTHOLLIEHUM XXe NPUroBOpoB CyaoB 6e3
y4acTua MPUCSHKHBIX 3acefaTeneid YcTaB ycTaHaBnmBan: «Cyabh JOMK-
Hbl OMpPeSeNaTb BUHY WM HEBUHOBHOCTb MOACYAMMOrO MO BHYTPEHHEMY
CBOEMY YOEXJEHMIO, OCHOBAHHOMY Ha OBCYXXAEHUM B COBOKYMHOCTU
BCEX 0OCTOATENbCTB Aena». Kak BMAWMM, K 3TON (POPMY/IMPOBKE OYEHb
6nm3ko nogxoaut cT. 319 Hawero YTIK. OueBnaHO, NPUHLMN BHYTPEH-
Hero y6exxaeHns Kak KpUTepusi OLEHKN [OKa3aTeNbCTB B KNaCCUYeCKOM
Byp>XyasHOM npoLecce HOCUT YHUBEPCA/IbHBIV XapaKTep U OTHOCUTCA KO
BCEM CyaM — KaK C MPUCHKHbIMK 3aceaTensmMu, Tak u 6e3 HuX.

UTo Hambonee xapakTepHO B 3TOM NpuHUMNe? XapaKTepHbIM SiB-
NSeTcs ero CyObeKTMBUCTCKWIA, WHAMBUAYANMCTUYECKUIA XapakTep, C
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60/bLLIOM NPUMECHIO MppauuoHanm3ma. LIeHHOCTb 1 CTeneHb A0CTOBEp-
HOCTU KaXK[oro [JoKasaTe/flbCTBa OMPeAenstoTCa BHYTPEHHUM YoOexae-
HVeM cyfbl. HO BHYTpeHHee ybexaeHne Koro bl TO HWM 6bl10 — MO-
MEHT CYObEeKTMBHbIN 1 HUKEM He KOHTPONMPYEMBINA, TakK Kak B popMupo-
BaHWW 3TOF0 BHYTPEHHErO YOeXAEHNS UrPatoT posib Camble pasinyHble,
4acTo Hey/oBMMble M HemoadaroLimecs y4yeTy akTopsl. 1o cBoeMy co-
JEPXKaHWIO0 TOPXKECTBEHHA M HECKO/MbKO HanbllleHHas (OpMYynMpoBKa
(hpaHLly3CcKoro kKogekca (00bsCHMMas TeM, YTO 3TOT KOAEKC Bbillen 13
ropHuna bypykyasHoli (paHLy3CKOl peBontoLUmMn 1 6bin n3gaH B 1808 r.)
HUYEM He OT/IMYAETCS OT CKYMOW 1 CyXoil hopMy/IMPOBKM PYCCKOro Yc-
TaBa Yro/0BHOrO Cy/f0MNpoM3BOACTBaA.

BHyTpeHHee cyfeiickoe yoexxaeHne ecTb KpUTepuiA OLEHKM [0Ka-
3aTeNbCTB W NOCNEAHAS UHCTaHUUS AN 3TOW OLEeHKWU. Pa3 «BHYTpeHHee
ybexxaeHne» OnpeaensieT Cuny Kaxaoro AoKasaTenbCTBa, ero (ybexmae-
HWE) HeNb3s NPOBEPUTb W HeMb3s YYeCTb T€ BHYTPEHHME (O4YEBMAHO,
MCYXUYECKINE) MPOLLECChI, KOTOPbIE NPUBENYM CYfieli UMEHHO K TakoMy, a
He K gpyromy yoexaeHuto. MoaTomy-To GypXKyasHblii npouecc BoooOlLLe
He A0MyCKaeT NPOBEPKM TOI OLIEHKM [OKa3aTeNbCTB, KOTOPYHO Aan cyg 1-
A WMHCTaHUMW: KacCauMOHHOE MPOM3BOACTBO BOMPOC OLEHKM [OKasa-
TeNbCTB M3 CBOEr0 PacCMOTPEHMS UCKOYAET, a anennsyMoHHOe Npons-
BOACTBO, MOBTOPSAA CyfAe6HOe CNeACcTBUE B Cyfie 2- MHCTaHUMK, Ha Me-
CTO OLIEHKM [0Ka3aTenbCTB, JAHHON CYAOM 1-44 MHCTaHuuW, CTaBWUT HO-
BYH0 OL|EHKY CyfAa 2-i1 UHCTaHUuMK, T. e. BHYTPeHHee ybexxaeHne cyaa 14
MHCTaHLMW 3aMeLLaeT BHYTPEHHUM YOeXXaeHWeM anesuyoHHOro cya.

MpaBga, GypXKyasHble NpoLeccyasibHble KOAEKChbl, Kak MpaBuno,
COfepXXaT OroBOpKy, kotopasi umeetcsi U B Hawem YTIK (cT. 319),—
BHYTpeHHee y6exaeHNe JOMKHO 6biTb OCHOBAHO Ha PacCMOTPEHUM BCEX
06CTOATENLCTB fie1a B UX COBOKYMHOCTU. 34€eCb Kak ByATO MPUBHOCUTCS
00OBLEKTMBHbIE MOMEHT — HE MPOCTO BHYTPEHHee yOeXaeHue, a BHYT-
peHHee y6exaeHune, BbiTeKatoLLee 13 0OCTOATENbCTB Aena, T, €. 13 06b-
eKTVBHbIX (HaKTOB. VIMEHHO 3TOT MOMEHT OCOGEHHO MOAYEPKMBAET LW-
TUPOBaHHLIN BbiLlLe Npod. Cy4YeBCKWiA, AaBLUWIA O4eHb 0BCTOATENBHOE 1
MHTEPeCcHOe 060CHOBaHWE 3TOMY Bomnpocy. MpuBedy COOTBETCTBYHOLLYHO
BbIAEPXKKY:

«BHYTpeHHee Cyfaelickoe YOeXAeHWE BbITEKAET M3 0OBEKTUBHbIX
OCHOBaHWiA, MOPOXAAOLWMX B CYfbe CYOBLEKTMBHYIO YBEPEHHOCTb B OT-
HOLLEHWW [EACTBMTENBHOCTM W 3HauYeHWsi TeX (DaKTOB, KOTOpble MOA-
BEPrHYTbl ObINM WUCCNEfOBaHWID CPEACTBaMM YrOAOBHOIO MpoLecca.
YBEPEHHOCTb, BbITeKaoLas TONbKO M3 OAHNX CYObEKTUBHBIX OLLYLLEHWIA
CYfbM1, UMEEeT 3Ha4eHWe TOMbKO MHEHWS UK NpefydexaeHns Cyask 1 He
MOXXET MO3TOMY ObITb MONOXEHA B OCHOBaHME CY/ECKOro Npurosopas.

Mpw BCeil CBOEN BUAMMOIA YOeaUTENbHOCTM 3TO PacCy>XaeHune no-
NOXEHMS He MEHSIeT, KaK ero He MEHSIIOT M OroBOpPKM 3akoHa. [o-
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KasaTe/bCTBa OLEHMBAKOTCA MO BHYTPEHHEMY YOeXaeHwo cygen, a
BHYTpeHHee Y6eXxaeHne BbITEKAET M3 PacCMOTPEHUA OOCTOATENLCTB fe-
na. Ho camux 06CTOATENLCTB fena, T. €. cammx (DakToB W LelCTBUIA, CO-
CTaBNAIOLMX NpeaMeT dena, Cyf, HenocpefCTBEHHO paccMaTpuBaTth He
MOXET — 3T (haKTbl WU AEiCTBMA YXKe COBEPLUMANCH paHblUe, 40 Cyaa,
[0 BO30OYX[EHWS YronoBHOro npecnefosaHus. Cyj paccmatpuBaeT fo-
KasaTenbCTBa W, UCCNefya 3TW [0Kas3aTeNbCTBa, HA OCHOBE 3TUX [JOKa-
3aTeNbCTB YCTaHaBNMBaeT 06CTOATENLCTBA AeNa.

YTo6bl yCTaHOBUTL Kakoe-1mbo 06CToATENbCTBO Aena (Hanpumep,
(hakT pacTpatbl, pa3Mep ee, OTBETCTBEHHOCTb 3a Hee [aHHOro nua u T.
4.), Haflo pacCMOTPETb W OLEHUTb OTHOCALLMECS K HEMY [0Ka3aTeNbCTBe
(Hanpvmep, aKT PeBM3UM, 3aKIHOUYEHME IKCMEPTU3bI, MOKa3aHWsa CBUAeTe-
Neil Mo MOBOAY AEATENbHOCTU U 06pasa XXU3HW 06BMHSEMOro U T. 4.).
MonyuaeTcs cnegytollee: Cyf OLEHVBaeT AOKa3aTeNbCTBa MO BHYTPEH-
HeMy YOeXaeHuo, a BHyTPeHHee YB6eXxaeHVe BbITEKaeT 13 PaCCMOTPEHNS
[0Ka3aTeNnbCTB. JTO TO, YTO HA3bIBAETCH «3aKOMLOBAHHBIM KPYroM» (Cir-
culus vitiosus). 3TO COBEPLUEHHO HEM3OEXHbI BbIBOA U3 CaMOro MpUH-
Lmna BHYTPEHHEro Y6eXaeHWs Kak KpuTepust OLEeHKMN 0Ka3aTeNbCTB.

CnyueBCKWiA Aanblle TOBOPUT: «BHYTpeHHee Y6eXAeHWe Cyabu
[O/MKHO ObITb CO3HATENbHBIM, T. €. TaKUM, B OTHOLLEHUW KOTOPOrO Cyabs
Mor 6bl BCerga fatb ce6e OTHET O TOM, MOYEMY CMOXMUIOCh OHO Y HEro».
3[ecb XapaKTepHo, UTO Cyfbs [OMKEH AaTb MMEHHO cebe, 1 TONbKO cebe,
OT4eT 06 OCHOBaHWAX CBOEr0 BHYTPEHHETO YOeXXaeHNs — cebe, U HUKO-
My LPYroMy, HU BbILLECTOSALEMY CYLY, HU rpaxaaHam, HW O6LLecTBeH-
HOCTW. 3TO MOHATHO: pa3 BHYTPeHHee YOeXxaeHWe — 3HAYUT BO3MOX-
HOCTb KaKOii-TO BHELLUHE NpOBEPKW, BHELUHEro KOHTPONA 3a HWUM MC-
KnoyaeTcs. Cam TEPMUH «BHYTPEHHee YOEeX[EHMe» K TOMY >Ke OYeHb
HETOYEH: Beflb HVMKAKOr0 MHOr0o YOeXxaeHus, KpoMe BHYTPEHHero, Bo06-
Lle BbITb HE MOXXET.

Mo cyllecTBy Xe, BCe 3TV apryMeHTaumn u opMynmMpoBKK CBO-
JATCA K TOMY, YTO peLuatoLyiM MOMEHTOM MPW OLEHKe [0Ka3aTenbCTB
06bABNAETCA TO BReYaT/eHWe, KOTOPOE OKasblBalOT Ha Cyfpl0 [OKa-
3aTtenbcTBa. B 3TOM M CyTb Teopum CBOGOAHON CyAeincKoli OLEHKW.
®paHLy3CKMiA YT0M0BHO-MPOLECCYabHbIA KOLEKC TaK M FTOBOPUT: «Brie-
yatneHve» (impression), U B 3TOM OTHOLLEHWM ero (hopMy/MpoBKa foc-
TaTOYHO ACHA W NOCNeAoBaTe/lbHa, HECMOTPS Ha CBOKO BUTMEBATOCTD [...]

[pyroe feno — npuemnaemo fn As Hac JOMYCKaTb OLEHKY [0Ka-
3aTenbCTB NO BrieyaTneHno. O6 aTOM CKaxy Hvbdke. OLEHMBATb e J0Ka-
3aTenbCTBa MO BHYTPEHHEMY YOEX[eHWH0, KOTOpPOe CamO BbITEKaeT W3
3TUX Xe [0Ka3aTe/bCTB, 3TO 3HAYMT AaBaTb YMCTO CMIOBECHOE PeLLeHue
BOMpOCa., CBOEr0 pofa «0TCbiKa OT MoHTKA K Munaty» (0T y6exaeHns K
JlokasaTenscTeam 1 06paTHO).
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CnepoBaTenbHO, Teopus BHYTPEHHErO YOeXAeHUs Kak KpuTepus
OLIEHKM [I0Ka3aTeNbCTB HEM3BEXHO HOCUT CyObEKTMBUCTCKMIA XapaKkTep.
Peluatolliee 3HaueHWe NPUAAETCA He CaMUM [0Ka3aTeNbCTBaM U He 06b-
eKTUBHbIM (hakTam ¥ SIBMEHUAM [OeACTBUTENbHOCTW, a TOMY Brevat/ie-
HUWIO, KOTOPOE OHW NPOM3BOAAT Ha Cyfeli. OTCloAa 1 Apyroe NOoMoXeHue,
CBOWCTBEHHOE TEOPWW BHYTPEHHENO YOEXKAEHMS 1 U3 HEE NTOTNYECKN Bbl-
TeKatoLLee, — MpU3HaHWe HeJoCTYNHOCTY ANSA Cyfeil NOSHOTO NO3HaHWA
SBNEHUIA OOBEKTUBHOW AENCTBUTENBHOCTU, HEBO3MOXHOCTb A/11 HUX MO-
3HaTb (haKThbl fiefa B TOM BUE, KaK OHW UMeNV MeCTO B [e/CTBUTENbHO-
CTW.

CnyyeBCKWil Tak 1 roBopuT: «O NOMHON HECOMHEHHOCTW He MO-
XeT 6bITb U peun. B 06nacTn cygebHOro mccnefoBaHus, U B fenax cy-
[e6HbIX Cyabs BbIHYXEH, N0 HeCOBEPLLEHCTBY CPeACTB Yen0BeYECKOoro
npaBoCyausi, YA0BNETBOPATLCA N0 HEOOXOAUMOCTY NnLbL 6osee Man me-
HEe BbICOKOI CTEMeHblD BEPOSITHOCTW... TakuM 06pa3oM, BHYTPEHHee
ybexaeHne NpeAcTaBNSETCA He YeM MHbIM, KaK TON CTENEHbIO BEPOSITHO-
CTW, MNPV KOTOPOI 6GnaropasyMHbI YE/OBEK CUMTAET [A0Ka3bliBaEMbI
(hakT JOCTOBEPHbIMY. W nanee: «[loKa3aTenbCTBa, Takum 06pa3oM, rnpea-
CTaBMIAOTCA He YeM MHbIM, KakK YCTOSMW, Ha KOTOPbIX NOKOUTCS Cyae6-
Hoe Y6eXXieHWe; OHM Aal0T CyAbe BO3MOXHOCTb BbISICHUTb Cebe CBOWCTBA
TOro AyLIEBHOIO COCTOSHUSA, KOTOPOE MOPOXAAETCS B HEM BO3AE/CTBUEM
Ha Hero Bcex OOHapYXMBLUMXCA Ha Cyfe 06CTOATeNbCTB feNa, N YCTaHo-
BWUTb OCHOBaHWS /11 BHYTPEHHErO CyeliCKOro CBOEro y6exaeHus».

1 ocTaHaB/MBalOCL Tak NoApo6HO Ha Cny4yeBCKOM, TaK Kak B ero
paboTe TpaKTOBKa MPWHLMMNOB TEOPWMM BHYTPEHHErO CYAENCKOro yoex-
[EeHVs faHa Hanbosee SIPKO U BblpasnTebHO. HO Mbl HailaemM MMEHHO Ta-
KYIO JKe TPaKTOBKY C pa3/IMYHbIMU BapuvaLuamy y MHOTUMX Apyrux 6yp-
XyasHbIX mnpoueccyanictoB (PoliHWUKWA, Bragummnpos n ap.). U3 3a-
NafjHOEBPOMECKMX  MpoLecCyaMcToB  3Ta e npobnema cC  3a-
MeyaTeNlbHOM  BbIPa3nUTeNbHOCTLIO  OCBELLeHa  (paHLy3CKMM  npoLec-
CYaMCTOM MPOLL/IOrO CTONETUS INK, YTBEPXKAABLLMM, YTO YenoBeK BO-
06LLe He MOXET NO3HaTb UCTUHY, HE MOXET €€ NO3HaTb U N0 YrofI0BHbIM
Jenam; cyabe [JOCTynHa He OOBLEKTMBHAas WCTMHA, a TakK Ha3blBaemas
CyObEKTVBHaAsA yBEpPeHHOCTb (certitude), ABNAOLLAACA He YeM WHbIM, Kak
MWL COCTOSIHMEM CO3HAHWS CYAbW, BHYTPEHHWM €ro nepexuBaHueM.
«/IMlWb B CamMOM CyfAbe CYLEeCTBYIOT HEeOOXOAMMbIe CU/ibl 1A OLEHKM
(haKTOB: CBOM COBCTBEHHbIE BreyaT/ieHUs OH [O/KEH M3yyaTb; ero cob-
CTBEHHas COBECTb (DOPMYNNPYET CyebHOe peLeHue».

Hackonbko pacnpocTpaHeHHOW SBMsieTCS MoA06Has KOHLUEnums
Heno3HaBaeMoCTW, HeAOoCTYMHOCTU ANA cyda (hakTUYecKux o6cCTos-
TeNbCTB AeNa B WX AeVCTBUTENbHOM COAEPXaHUW, TaK Ha3biBaeMol Ma-
TepuanbHON NCTWHBI, MOXHO CYAWUTb XOTS Obl MO TOMY, UTO B COBETCKOWA
HOPUANYECKON NMTEpaType ee NPUAEPKMBANICA CPaBHUTENbHO HeAaBHO
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(1929 r.) npogp. M. A. YenbitoB-Ee6yTOB, B OCHOBHOM He CTOSIBLUWIA Ha
Mo3nLMAX TEOPUM BHYTPEHHETO Y6exaeHus (M. fanblue). B ceoem «Co-
BETCKOM  YrO/I0BHOM npouecce»  YenbLoB-bebyToB nucan:
«...lMOMHOCTBI0 UCTMHA HWMKOTJa HE MOXET ObITb JOCTUMHYTa, Tak Kak
BCerfa NpoBepseTCs NMLWb HEKOTOPas YacTb fiexallyx B ee 0CHOBE (ak-
TOB. MPUHLMM OTHOCMTENLHOCTM — XOPOLUMIA NpuUMep TOro, Kak nepe-
BOpPAuMBAOTCA OOLLENPU3HAHHbIE "HayuHble" WCTUHbI». W panblue:
«...Mbl 0TBepraem 6e3ycnoBHY0 AOCTOBEPHOCTb HALLIMX 3HaHMIA. BmecTo
Hee MOXKHO FOBOPUTb NMLLb O BbICOKOA CTeneHn BEPOSTHOCTU, MPU KO-
TOPOI OMpefeneHHoe peLLeHWe BOMPOca MOKOWTCA Ha TBEPAO YCTaHOB-
NeHHbIX (hakTax, Npy OTCYTCTBUM (aKTOB, MPOTUBOPEYALLMX ITOMY pe-
LUEHVIO WM YKa3blBAKOLLMX HAa HELOCTATOMHOCTb COOPaHHbIX A5 peLle-
HWA JaHHbIX».

CyMmMupyeM BbIBOLbl M3 TEOPUU BHYTPEHHETO YOEXAeHMA Kak
KpUTEpUs OLLEHKW [0Ka3aTeNbCTB. 3Ta TEOPUS HOCUT CyObEKTUBUCTCKUIA,
VHAVMBUAYANUCTUYECKUIA U UAEIMCTUYECKUI XapaKTep. Peluatollee 3Ha-
UeHMe MpU3HAETCA He 3a OOBEKTVBHbLIMM (PaKTamu LeliCTBUTENLHOCTY,
KOTOpble BOOOLLE HErno3HaBaeMbl, HEAOCTYMHbI Ye/l0BEYECKOMY MO3Ha-
HWIO BBUAY OrpaHWYeHHOCTU ero CpeAcTB, a 3a CyObeKTUBHbLIMY Breyat-
NEHVAMM, 32 BHYTPEHHUMU MCUXMYECKUMU MEPEXMBaHUAMM Cyfeid. Kak
CNefiCTBME 3TOrO MOMIOXKEHUS — YMCTO arHOCTUYECKas YCTaHOBKa; TO,
YTO YCTaHaBNMBAET CY/l, BOBCE He 06s3aTeNlbHO COOTBETCTBYET AeiCTBM-
TEeNbHOCTK, 3TO TO/MbKO BEPOSATHOCTb (XOTH Bbl U BbICOKas ee CTEMNEeHb).

B nepeBoje Ha A3blK NPaKTUYECKON CyAe6HON AesTeNbHOCTM 3TO0
03HayaeT, 4TO €CnM OOBUHSEMbIA NPU3HaH, HanpuMmep, BWHOBHbIM B
ybWiiCTBe, 3TO BOBCE HE 3HAYMUT, YTO OH AEACTBUTENbHO YbOUN, 3TO 3Ha-
UUT, YTO OH, BEPOATHO, YO/, 3TO 3HAYUUT, YTO CyAbMN YOEXAEHbI B TOM,
4TO OH y6u/1. HeBONbHO BCMOMUHAETCA 3aMeyaTe/lbHasa XapaKTepucTuka,
JaHHas AHatonem dpaHcoM n3BecTHoMy fieny [peiidyca. B catupuue-
CKOM poMaHe «OCTpOB NWHIBUHOB», pa3obiavas NOACTPOEHHOCTb Aena
[peidyca, BblBEAEHHOTO B pOMaHe nog nveHem Mupo, dpaHc npusoguT
Takue 3aMeyaHus NnL, COCTPANaBLUMX 3TO NO30pHOE Aeno: «K cyacTbio,
cyfpn 6bnm TBEpLO Y6ex/eHbl B BUHOBHOCTU MUPO, Tak Kak YUK He
Ob110 HUKaKMX». nun: «Ecnm oH (Mnpo) ocyXxaeH He NOTOMY, YTO BUHO-
BEH, TO OH BYHOBEH MOTOMY, YTO OCY>KAEH; 3TO OJHO U TO Xe».

[ns npaBMAbHOCTWM MOHWMaHWS TeopuK CBOGOAHON CyAencKoi
OLIEHKM, BHYTPEHHEr0 CyAeincKoro ybexaeHust Heo6xoaMmo UMETb B BU-
4y cnegytoLee.

Mo cpaBHEHWIO C Teopuelt hopManbHbIX [OKa3aTeNbCTB CPeHeBe-
KOBOr0 MHKBU3WULMOHHOIO NpoLecca ata Teopus MMena rpomasHoe rno-
NOXWTENbHOE, MPOrpeccuBHOE 3HayeHue. Teopus (POPMaNbHLIX [OKa-
3aTeNbCTB CBA3bIBA/IA CY[, 3apaHee [aHHbIMU (JOpMasibHbIMK paMKamu,
MEXaHW3MPYS OLEHKY [0Ka3aTe/NbCTB, ONpefenss CTeneHb WX [OCTO-
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BEPHOCTM MO (hOpMaNbHbIM MPU3HAKaM, He BbITEKAKOLWMUM K3 0CO6EH-
HOCTEN KaKAoro KOHKPETHOro fena, ¥ TeM cambIM MNpeBpallana cyfei B
MEXaHUYECKMX CYETYMKOB [0Ka3aTe/NbCTB, /Mllana WX BO3MOXHOCTU
yunTbIBaTb BCe CBOEOGpasMe 06CTaHOBKM KaXKAOro Aena, AeWCTBUTENb-
HOE 3Ha4eHWe KaX4oro OTAENbHOro (hakta WM 0bcToATeNbCTBA. Teopus
(hopMasbHbIX [0KAa3aTeNbCTB HE MOrna 06ecneynTb MPaBUALHOCTU pe-
LUeHUs fena Mo CYLLEeCTBY, fa W He MpecnefoBana 3Toi Lenn. 3agaveid
Teopun (hopMasibHbIX [40Ka3aTeNbCTB KaK HEOTbEM/IEMOrO 3/IEMEHTA WH-
KBM3MLMOHHOIO mpoLiecca 6bI10 0becneunTb 06BUHEHME BO UTO 6bl TO
HW CTaJio, YCUIUTb PENPECCHBHYIO PO/b UHKBU3MLIMOHHOMO Cyfa Kak op-
raHa HernocpeACTBEHHON TEPPOPUCTUYECKON pacnpaBbl [BOPSHCKO-
MOMELLMYLErO FOCYapCcTBa C KPECTbAHCTBOM, C «/IUXUMU NIIOAbMU», CO
BCEMU YTHETEHHBIMU 1 3KCMNyaTUPYEMbIMM.

C 3T0I TOYKM 3peHuns Teopusi CBOOOAHON Cye6HOI OLIEHKM, OTMe-
HWB (hopMa/ibHble MPW3HAKU AN OLEHKW [0Kas3aTenbCTB W MpPeAcTaBuMB
Cydy CBOGOAHO BOCMPWMHMMATL M OLEHMBATb BCe [OKasaTe/lbCcTBa U pe-
LaTb AeN0 No BHYTPEHHEMY YOeXAeHWIO cyfeid, Gbina rpomMagHbIM Lia-
rom Brepes,.

BmecTo TailHOro, NCbMEHHOTO MHKBU3WLIMOHHOIO MpoLecca, Nn-
LUaBLLEro 06BMHAEMOrO BCEX NpoLeccyanbHbIX Npas, 6ypxkyasus co3gana
FNacHbI» YCTHbIA U COCTA3aTe/bHbIA MPOLECC, BMECTO CUCTEMbI (op-
Ma/TbHbIX [JO0Ka3aTeNbCTB — CBOOOAHYH MX OLEHKY CYAOM MO BHYTPEH-
HeMy ybexpaeHuo cyfgeil. B 3Toil Teopun CBOGOAHOW OLEHKU [OKasa-
TEeNbCTB MO BHYTPEHHEMY YOEXAEHWHO HalLM CBOE BblpaKeHWe BCe 3fie-
MEHTbI Oyp>Kya3HOi MPaBOBOI MAEONOTMM 3MOXM pacLBeTa KanuTaimama
— WHAVBWAYaNMU3M 1 Nbepansm.

3TUM 1 06DBSACHSETCA TO, YTO Ceiivac B (PALLNCTCKMX roCyAapcTBax
Mbl HabnogaeM OTX0f OT MPUHLMMOB Teopun CBOBGOAHOM OLEHKN W
BHYTPEHHEr0 YOEXAEeHWs, BO3BpaT K MeTOAaM CpefHEBEKOBOI Teopuu
(hopmasibHbIX [0Ka3aTeNbCTB (OPUEHTMPOBKA Ha CO3HaHWE OGBMHSEMOTO,
MPVYMEHEHWE MbITKW, BO3MOXHOCTb «OCTaB/EHWSI B MOJ03PEHNM» MO MO-
TUBaM OTCYTCTBMUSA [OCTAaTOYHbIX, [OKA3aTeNbCTB W T. M.), OpraHu13aumio
MOACTPOEHHbIX MPOLECCOB, (hanbCUPMKALMIO A0Ka3aTenbCTB, NOA60p
CBWAETENEN M3 LUMUKOB W NPOBOKATOPOB M T. A. 3[ECb O «BHYTPEHHEM
y6exaeHUn» Ccyfei roBopuTb Henb3s.

BbII0 Bbl FPOMAfHOMA OLUMOKOA, eCiM Obl Mbl MPU3HAIN TEOPUIO
cB0O6GOAHOI OLEHKM MO BHYTPEHHEMY YOEXAEHMIO Cyfa BMOJHe afeK-
BaTHO OTpaXaBLUel [AeACTBUTENbHOE COAEPXaHUe W AeCTBUTENbHbIE
MeTofbl [eaTenbHOCTM BypXKyasHOro cyfa B 00/11acTV OLEHKM [oKasa-
TenbCTB. KOHEYHO, MeHbLUE BCEr0 OCHOBAHWI yTBEPXAaTb, UTO 6yp-
XKyasHbliA Cy/, pellaeT [ena ToMbKo Mo BreyaT/IeHNto, YTO 0ObLEKTVBHbIE
(haKTbl He VMMEIT [ HEro HMKaKOro 3HaYeHWsl, YTO WCKIOUUTENBHO
CyObEKTMBHbIE MEPEXMBaHNA Cy/eli OnpeaenstoT OLEHKY [0Ka3aTe/bCTB.
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Teopust CBOOOAHOI OLIEHKWN MO BHYTPEHHEMY YOEXAEHMIO OTPaXKaeT fes-
TeNbHOCTb BYpPXKya3HOro cyfa B MAEONOrMYECKN M3BPaLLEHHOW (hopMe.
BHyTpeHHee ybexaeHne Oyp)KyasHOro cyda ectb (jopma pearvMpoBaHus
KNaccoBOro Cyfa Ha Te UM WUHble KOHKPETHble (haKTbl HAPYLUEHNS UHTe-
pecoB Knacca GypyXyasvmu, 1 370 Y6exaeHne npu BCei ero CyobeKTMBY-
CTCKOW TPaKTOBKE He pacXOAMTCA C MHTepecaMu Kiacca, a BCEMEPHO UM
cogeincteyetr. Ho cambllii NPUHUMN BHYTPEHHEr0, GECKOHTPOMbHOMO K
HenoafatoLLerocs yuety yoexaeHuss MackupyeT KnacCoBOe cofepXaHue
JeATeNnbHOCTY BypyXKyasHOro cyja npu peLleHnn Bonpoca 0 BUHOBHOCTYU
06BMHSEMOT 0.

MapKc gan pe3kyr KpUTUKY BHYTPEHHErO yOeXxaeHus cyaen-npu-
CSKHBIX 3acefaTeneid, yKasbiBash Ha KIacCoBbIN XapaKTep MX «COBECTU»,
KOTOpPOI OHW SKOObI PYKOBOAATCA MPU paspeLleHnn YronoBHbIX fen. B
cTaTbe «[lpouecc MoTwanbka v ero ToBapuie» (1848) Mapkc nmcan,
4TO Cy[, NPUCSHKHBIX HE CMOXET 06eCneunTb NPaBuibHONO PeLLeHns 3T0-
ro gena. «Ho COBECTb NMPUCHKHbIX,— BO3Pa3sT HaM,— COBECTb,— HYX-
Ha fn 6onblas rapaHTus? Ax, mon diue (6oxe Moi1), COBECTb 3aBUCHT
OT CO3HaHWS 1 OT BCEro 0bpasa XM3HW YenoBeka.

Y pecnybnmKaHUa UHas COBECTb, YEM Y POS/IUCTA, Y MMYLLEro —
WHasl, YeM Y HEMMYLLIETO, Y MbIC/IALLEr0 — WHasA, YeM Y TOTO, KTO HUKO-
rha He MbIC/IMT. Y 4YenoBeka, KOTopbIi Npr3BaH K 06513aHHOCTM NPUCSXK-
HOr0 OZHMM TO/bKO LIEH30M, U COBECTb LieH30Bas.

B TOM-TO 1 feno, 4YTo "coBecTb" MPUBUNETMPOBAHHBLIX — MPUBU-
NernpoBaHHas COBECTbY.

Takum 06pasoM, K1acCoBOE COAePXKaHMe, KnaccoBas ponib BypxKy-
asHoi Teopun CBOBGOAHOM OLEHKM AOCTaTOYMHA sicHa. He Bbi3blBaeT Co-
MHEHWIA TaKXXe 1 CBA3aHHAs C 3TOI TeOpUelt U U3 Hee BbITEKaoLLAs arHo-
CTUYeCKas YCTAHOBKA Ha HErno3HaBaeMOoCTb (haKTOB [eNCTBUTENbHOCTM,
Ha HeAOCTYNHOCTL A5 CYAein 06BEKTUBHON UCTUHBI B YTOMTOBHbLIX Aenax.
3T0, KOHEYHO, BOBCE He 3HAUUT, YTO BYpXKyasHbIiA Cy[ O0TKa3blBaeTCs OT
BO3MOXHOCTW MpecnefoBaHns AeiCTBUTENbHbIX HapyLluuTenei Kiacco-
BbIX MHTEPECOB OypXKyasun Mo TemM MOTMBAM, YTO Heb3s YCTAHOBUTL C
HECOMHEHHOCTbIO, Kakoe MPEecTyr/ieHWe COBEPLLEHO, U KTO MMEHHO €ero
coBepwma. Hukorga nofo6Hoe HeBepue B CPEACTBA YEI0BEYECKOro No-
3HaHWA He OCTaHaBNMBaNIO Oyp)XKyasHbll Cyd B €ro PenpeccuBHON aes-
TeNbHOCTK.

3TO YaCTHbI ciyyaii NPUMEHEHUS WAEANNCTUYECKOrO MMPOBO3-
3peHus. 3HaueHMe 3TOr0 MOMEHTA 3aK/H4aeTcs, C OAHON CTOPOHbI, B
060CHOBaHNN TaKUX MBepanbHO-UHANBUAYANUCTAYECKUX MPUHLMNOB
Knaccuyeckoro OypXKyasHOro npouecca, Kak —«npesymnuusi Hesu-
HOBHOCTM» (HWUKTO He MPeAnonaraeTcs BUHOBHbLIM, NOKa MONOXUTENbHO
He [l0Ka3aHa ero BUHOBHOCTb), U «BCAKOE COMHEHWE TOMKYETCA B NO/b3Y
06BMHSIEMOr0». A C PYrOil CTOPOHbI, BypXXyasHOMY Cyfy Pa3Bs3blBatoT-
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CA PYKW B OMNEpUpOBaHNM (hakTaMy 1 Kak Obl 3apaHee feranusyeTcs Bo3-
MOXHOCTb CYA€e6HbIX OLLNOOK.

Ham Teopust OLEHKM [OKa3aTeNbCTB N0 BHYTPEHHEMY YOeXeHWH0
Cydeii BaHa Mpexae BCEro C METOA0NOTMYECKON CTOPOHbI, AN1s pas-
peLLeHns Bonpoca O TOM, MPUMEHWMA SIM OHA B COBETCKOM YrO/0BHOM
npotiecce.

CTOPOHHMKOM MepeHeceHns B Halll MpoLecc Teopum CBOGOAHON
CyJebHON OLEHKM [0Ka3aTeNbCTB MO BHYTPEHHEMY YOEXAEHUIO Cypeit
ABnseTca npod. A. A. BbILMHCKMIA. 3Ta TouKa 3peHMs UM Gblna pa3BuTa
1 NoApo6HO aprymeHTMpoBaHa B «Kypce yronoBHoro npouecca» 1927 r.,
1 ee OH NOAAEPXKMBAET Ceiuac, B YaCTHOCTM, B CBOMX BbICTYM/IEHUAX NO
JoKnagam npod. MPoA3MHCKOro 1 aBTopa 3Tol paboThl M B CBOEM A0KNa-
Ae B VIHCTUTYTe yronoBHoi nonutukm 22 anpens 1936 r, B «Kypce yro-
NOBHOr0 npouecca» 1927 r. ToB. BbIWMHCKWMIA, XapaKTepusys Gypxyas-
HYI0 TEeOpUI0 [0Ka3aTe/NbCTB, nucan: «EAWHCTBEHHbLIM MEPWUIOM CUSIb
[0Ka3aTeNlbCTB HOBeliLlas Teopusi CnpaBed/IMBO MPU3HaeT He CBOMCTBA
3TUX [OKa3aTeNbCTB, HO €AMHCTBEHHO CTeMeHb CyAEWCKOro yoexaeHus,
UMK BbI3bIBAaEMOro». B 3Toli (hOpMyNMpOBKE NpaBUALHO OMpefeneHa
CYLLHOCTb TEOpWM CBOBOAHOW OLEHKM, HO HENpaBWbHLIM SBASETCA YKa-
3aHVe Ha ee «CnpaBe/IMBOCTb.

BepHO, UTO «HOBeLIas Teopus» €AUHCTBEHHbIM MEPWIOM CUfbI
[0Ka3aTeNbCTB MPU3HAeT He CBOWCTBA 3TWX [0Ka3aTeNbCTB, a CTeMeHb
y6eXeHNS, BbI3bIBAEMOr0 40Ka3aTeNlbCTBaMu Y CyAei, HO HeBEPHO, YTO
3T0 «CrpaBefinvBO», T. €. MpaBW/bHO, NPUEMNEMO M Ana Hac. Hukak
He/b3A COrnacuTbCa C TeM, YTO CUA, T. €. 3HAYEHWE, KaxKoro AoKasa-
TeNbCTBa ONPeAeNSeTcs He ero kayectBoM (CBOWCTBOM), a SMLLb TEM, Ha-
CKONbKO OHO y6exaaeT cys. He yb6eanTenbHOCTb [oKasaTeNibCcTsa onpe-
[eNnseT ero KayecTBo, LOCTOBEPHOCTb, @, HA0BOPOT, KayecTBO, LOCTOBEp-
HOCTb [j0Ka3aTe/bCTBa ABNAETCA OCHOBAHWEM ero y6eauTelbHOCTH.

ToB. BbIWMHCKMIA AaeT OYeHb WMHTEPECHbIA aHaNIn3 BHYTPEHHErO
ybexaeHns cyfeld, OTYET/IMBO W NPaBUbHO YCTaHaB/MBas pasnyve B
CoflepXXaHuy 3TOro BHYTPEHHENO YOeXXaeHNs B OypyXyasHOM cyfe U B Co-
BETCKOM Cyfie; B 4aCTHOCTU, MPaBU/IbHO YKa3aHWe Ha CBA3b B HALLEM
npoLecce BHYTPEHHEro YOEXAeHWs € COLMANUCTUYECKUM MpaBOCO3Ha-
HMem. Ho gns Hac BaXKHO celivac fpyroe; B YeM OCHOBHOE, peluaroLiee
MPU OLEHKe [I0Ka3aTeNbCTB — B 00bEKTUBHbLIX KaYecTBax caMmux [oKa-
3aTeNbCTB WM B CyObEKTUBHOM y6erkaeHHOCTH cyaa? PasymeeTcs, B
MepBOM.

Kak Bcerfa, npaktuka faet martepuasibl 41 UCMbITAHUA WCTUH-
HOCTW TOI WM WHOM Teopuu. A NpakTKa HEW3MEHHO TONKAaeT U Mpak-
TUYECKYIO Cyfe6HYI0 [eATeNbHOCTb M TEOPETUYECKYIO MbIC/b MO NYTU
60pbObl 3a JOOPOKAYECTBEHHOCTL [0Ka3aTe/lbCTBEHHOr0 Marepuana, Ha
OCHOBE KOTOPOro peLuaetca cyaebHoe feno. OCHOBHas MbIC/b PALa BaX-
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HEALWNX AMPEKTMB N MHCTPYKTMBHBIX YKA3aHWA HalMX PYKOBOAALLMX
OpraHoB IOCTULMK 3aKN0YaeTCH B HEOOX0AMMOCTWN YMEHNUS HAXO4UTL MO
YroNOBHbIM fenam L06poKayecTBeHHbIE A0KAa3aTeNbCTBa, KOTOPbIE C He-
COMHEHHOCTbIO YCTaHaBNMBaM Obl (hakTbl Aena TakK, KaK OHW Obln B
pencTenTensHocTU. O6 3TOM roBopaT Matepuasbl | BcecotosHoro co-
BELLAHWS1 CyAeOHO-NPOKYPOPCKMX paboTHMKOB (anpenb 1934 r.), B oco-
6EHHOCTM [OKMaL Ha 3TOM COBELLaHWM T. BbILLMHCKOrO, 3TO Xe AB/sSeTCs
CoAepXKaHemM meToanyeckmx nucem MNpokypatypbl PCOCP.

A KpuTeprem J06pOKaYeCTBEHHOCTM [OKA3aTe/IbCTBa ABNSETCS BO-
BCE HE CTeneHb CyfelicKoro yoexaeHus, X BbI3blIBAEMOro, a Mpurog-
HOCTb CaMoro [oKa3aTefibCTBa, ero CrnoCcOOHOCTb YCTAHOBUTb TOT WM
WHOI (PaKT B TOM BMAE, KaK OH MMeN MeCTO B AeACTBUTENbHOCTMW. HbIMK
COBaMu, KPUTEPWIA He CYObEKTUBHBIN, a 00bEKTUBHBIN.

Hu B koem cnyyae He creflyeT CKMAbIBAaTb CO CUETOB Y6exaeHue
Cyfa Nnpw peLleHnn aena, Kak aTo genan npod. MPoA3MHCKMIA B CBOEM fA0-
Knage B VIHCTUTYTe YroNoBHON MOMMTUKM; NPUHLMUM BHYTPEHHErO (apy-
roro, Kak CkasaHo BblLLE, 1 HET) yBeXeHNs OCTaeTCs B Cu/ie, HO CTaBUT-
CA Ha CBOe Hagnexaliee MecTo. Cya He MOXET BbIHECTW MPUroBop, B
NPaBUILHOCTY KOTOPOro OH He yoexaeH. CyA BbIHOCUT Wb TOT npu-
roBOp, B NPaBWIbHOCTY KOTOPOro OH Y6eXKAEH M 3a KOTOPbIN OH 0TBe-
YaeT.

Ho 3710 yb6exgaeHve He SABNAETCA KpPUTEPUMEM OLEHKM [0Kasa-
TeNbCTB, HA0OOPOT, OHO CamMO [O/MKHO ObITb OCHOBAHO Ha [OKas3aTeb-
CTBax, Camo0 [O/KHO BbITEKATb U3 JOKa3aTeNbCTs, Camo, CnefoBaTeNbHo,
JOMKHO 6bITb foKasaHo. W ybexaeHve cyfa B NPaBWIbHOCTM TOrO Uan
MHOTO [0Ka3aTeNbCTBa, B [OCTOBEPHOCTM TOTO WAM MHOTO MOKasaHus
NALWb NOCTO/BKY MMEET 3HaYeHWe, MOCKO/bKY 3TO [OKa3aTeNbCTBO TaKo-
BO, YTO MOXET NPaBW/IbHO U TOYHO YCTAHOBUTb OOBLEKTMBHbIE (HaKTbl,
nccnegyemble Nno LaHHOMY YrofI0BHOMY Aefy.

CBOfA BOEAMHO Pa3BUTYHO Bblle apryMeHTaLuMio, MOXKHO Takum
06pasom ChopMynupoBaTh CYLLECTBYHOLLME [Be TOYKW 3pEHUs Ha Pofb
BHYTPEHHEN0 YOeXAEHNS U NPUHLMMLI OLEHKM [0KA3aTeNbCTB:

1) BHYTpeHHee yoeXXaeHne Cyabn eCTb KPUTEPUn (MEPUNO) OLEHKM
[0Ka3aTeNbCTB, Clef0BaTE/IbHO, CUMla KAXKAOro [OKasaTenbCTBa Onpe-
JensieTcqd He KayecTBOM CaMOro [0Kas3aTeNbCTBa, HO €AMHCTBEHHO U
TOMbKO CTENeHbI CYLencKoro yoeXxxaeHws, sTUM [OKa3aTeNbCTBOM Bbl-
3bIBAEMOIO B CYbsIX;

2) BHYTPEHHee YOeXaeHwe CyAbl eCTb He KpuTepuii (Mepumo)
OLEHKM [0Ka3aTeNbCTB, & PesynbTaT OLEHKW 40Ka3aTeNbCTB; KpUTepuia
OLEHKM [0KA3aTe/NbCTB COLEPXKUTCS B KauyecTBe [0Ka3aTenbCTB, B WX
CMOCOBHOCTM W MPUIOAHOCTM MO  O6CTOATENbCTBAM  JaHHOrO  KOH-
KPETHOr0 fieN1a yCTaHaB/MBaThb CYLLECTBEHHbIE AN Aena PaKTbl; Mo3aToMY
cuna KeKaoro fokasaTenbCTBa OMNpeaenseTcs KauecTBOM CaMoro [oKasa-
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TeNbCTBA, ¥ MMEHHO KauecTBO [OKasaTe/bCTBa ONpeaensieT ero yoean-
TeNbHOCTb 19 Cy el

Kak BIIHO 113 BCETO BbILLIEN3NOXKEHHOTO, S MOAAEMKMBA0 MMEHHO
3Ty BTOPYHO TOUKY 3pEHMS 1 0CrapriBato Nepeyto.

3aaaya Cyaa Npu paspeLLeHn Kaxkaoro KOHKPETHOMO [ena 0YeHb
CIOXKHA W BK/KOYAET B Ce6S1 psifi MOMEHTOB. OCHOBHBIM 113 HIX SIBMSIETCS
yCTaHOBMeHWEe (PAKTOB 1 OOCTOSITENLCTB TaK, Kak OHW MMENM MEcTo B
pelictBuTenbHocTW. Cya uccnefyeT 06CTosTeNbCTBA AeNa B UX COBOKYT-
HOCTW, pacCMaTpUBaeT 1 M3y4aeT Kaxkaoe [10Ka3aTe/IbCTBO, OT OAHMX YC-
TaHOB/EHHbIX (HaKTOB MEPEXOAUT K ApYrM, paHee HeM3BECTHbIM, Noj-
NeXallyM YCTaHOBMEHWUIO; Cyf, YCTaHaBMMBaeT MpW MOMOLLUM Haxoas-
LLWIXCS B €70 pacriopsbKeHWM 10Ka3aTeNbCTB NPUYNHHbIE CBA3W AIBNEHNIA,
TaK Kak TO/bKO TaKViM 06pa3oM MOXHO YKa3aHHbIE BblLLe (DaKTbl YCTaHo-
BUTb.

Mo oTaAenbHbIM AaHHbIM, MO Crefam NPEeCTYr/eHns, No MoKasa-
HVSIM JIWALL, YTO-MNGO 3HAOLLMX MO MOBOAY TEX WM UHbIX 0BCTOSTENbCTB
Jena, cyn 06si3aH BOCCTAHOBUTL KapTVHY COObITUS, AENCTBUA TEX WM
VHbIX /L, M BOCCTaHOBMTb WX TaK 1 B TOM BMfE, KaK 1 B KAKOM BMAE OHY
VMENN MeCTO B IEACTBUTENbHOCTW. STUM LIENSM CNYyXKaT A0Ka3aTe/bCT-
Ba. Kaxkaoe 10Ka3aTeNIbCTBO MMEET Pa3fMyHyH CTeneHb J0CTOBEPHOCTMH,
OfIHO HAcTONMbKO A06POKAYECTBEHHO, UTO YCTaHaB/MBAEMbIA UM (haKT
SB/MSIETCA BrIOSHE AOCTOBEPHbIM, APYroe AAeT CMYTHbIA HaMeK, HesiCHoe
yKa3aHVe Ha TOT WK MHOI (haKT, a NOTOMY Hy>AAeTCA B MOAKPer/ieH!M
ApYrIMA [10Ka3aTeNlbCTBaMK, 00niee BECKVIMM, TPETbE Hea06pOKauecT-
BEHHO, HEBEPHO, 1 MOTOMY [J0/KHO ObITb OTOPOLLIEHO Cy/10M.

Kak MOXXeT onpefennTb CyA 3Ty CTerneHb JOCTOBEPHOCTY KaXKaoro
[AoKa3aTeNbcTBa? TOMbKO OAHWM MyTemM — MyTeM WX WUCCea0BaHMS Ta-
KM >Ke 06pa3oM, Kak Mbl CCnedyeM 1 yCTaHaBMBaeM (PaKTbl U COBbI-
TUS, NPUUMHHBIE CBSA3W SIBMIEHMIA BO BCSKOI 06/1aCTU Hay4HOM 1 NpaKTW-
YECKOI IeATeNbHOCTU.

Ecnv s yTBepXAa0 TOT WM MHOM HayuHbIA TE3UC WK TO WM
MHOE TMONOXEHME, OTHOCALLEEC K MPaKTWYECKON, Hanpumep Xo3sid-
CTBEHHOM, TEXHNYECKOW W MHOW AEATENbHOCT, MOV YTBEPXKAEHUS /LLIb
B TOV Mepe A0CTOBEPHbI, B KaKO OHW [J0Ka3aHbl, NOATBEPKAEHbI, COOT-
BETCTBYIOT [E/CTBUTENbHOCTY, YCTaHaB/MBAKOT AENCTBMTENIbHOE MO/O-
YKEHME BELLIE; MO XKe «BHYTPeHHee YOeXKaeHMe» B MPaBU/IbHOCTY 3TOM0
TesnCa HMKAKOro HOBOTO KauecTBa eMy He MpuaaeT 1 BOBCE He onpeae-
NSIET ero NPaBUMbHOCTM WM HEMPaBLHOCTU (XOTA YTBEPXKAATh 5 Oyay,
pa3yMeeTcs, MLLb TO, B MPaBU/IbHOCTM Yero st yoexxaeH). He nHave 06-
CTOWT [eNo 1 B 0611aCTK Cyae6HOI paboThl, Fae He BHYTPeHHee yoexae-
HVie OnpeaensieT cuny [oKasaTeNbCTBa, a, HaobopoT, CamMo KauecTBO A0-
Ka3aTeNbCTBa ONPeaensieT ero yoeamTelbHOCTb.
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Mpw OUEHKEe KaXKAoro 4oKasaTe/bCTBa B OTAE/bHOCTU M BCEX UX B
COBOKYMHOCTY BOMPOC BOBCE HE PELaeTcs TeM, UTO cyf ybexzaeH B npa-
BUMbHOCTU WM HEMPaBU/IbHOCTM 3TWX [0Ka3aTeNnbCTB. Befb camo 3To
ybexxaeHne MOXeT ObITb Kak MpaBU/IbHbIM, TakK W HenpaswibHbIM. Bce
[eno B TOM, YTOObI CyA NPaBUIbHO OLEHUN [OKa3aTenbCcTBa, Mpuaan um
MMEHHO TO 3HaYeHKe, KOTOPOEe OHM MMEKT MO 06CTOATENbCTBAaM AaHHOTO
Jena B felicTBATENbHOCTU. Kakasi e OLeHKa AoKasaTenbCTB GyaeT npa-
BUNbHON? OueBMAHO, Ta, B pe3y/bTaTe KOTOPOW CyAd YCTaHOBWA AEiCT-
BUTE/bHbIE PAKTbl U OTHOLLEHMS.

Bblilwe yKa3biBasoch, YTO NpW UCCef0BaHWM fena Cyf, yCTaHaBMm-
BaeT NMPUYMHHBIE CBA3WN SIBNIEHUI — CBSA3b AAHHOMO AECTBUS C AaHHbIM
JINLIOM, CBSI3b AaHHbLIX pe3y/bTaToB C AaHHbIMK gevicTBusimu Il T. 4. 370
He BCe, YTO YCTaHaB/MBAET Cyf, HO 3TO BaKHEMWMWI N HeoOXOAMMBbIiA
3MIEMEHT BCAIKOFO CyfebHoro peweHus. CrefoBaTenbHO, faHHAs CyaoM
OLieHKa [10Ka3aTeNbCTB M BbITEKAIOLLEE U3 Hee YOeXaeHve CyAa 1iib B
TO Mepe MOryT ObITb MPW3HaHbI NPaBWbHLIMK, B KaKO B pe3ynbTaTe
UX Oblna yCTaHOBMEHA 3Ta 0O0BLEKTMBHASA, NMPUYMHHASA CBA3b COObLITUIA U
ABNEHUIA.

B 3TOM ¥ 3aKnK4aeTcs NPUHLMN, YCIOBHO 0B03HAYEHHbI MHOHO
KaK MPUHLMN 06BEKTUBMU3ALMMN OLIEHKW [OKa3aTeNbCTB.

MpOTVB Takoi KOHLENUUM MOTYT ObITb BbIABUHYTbI [Ba BO3paXKe-
HUA: 0fHO — npoLeccyanbHoe, ApYroe — MeToAo/ornyeckoe. Mepsoe
BO3P&XKEHME MOXET CBECTUCH K YKa3aHMIO Ha TO, YTO MPUBEJEHHas BbILLE
aprymMeHTauMs B 3aMacKMpoBaHHOM BMWAe BOCCTaHaB/MBAeT TEOPUIO
(hopMasibHbIX [OKa3aTeNbCTB. BTOpOe BO3paXkeHME MOXET 3aK/IHoUaThCs B
YKa3aHWM Ha TO, YTO, MOAYEPKMBAsA 0OBLEKTMBHbLIE MOMEHTbI OLEHKW [0-
Ka3aTeNbCTB, «0ObEKTUBU3NPYS» AesSTENIbHOCTb CyAa B 3TOM 06M1acTh», S
BbITPaBIS0 W3 [AEATENbHOCTU Cyfda €ro KiacCOBO-MOIMTUYECKYH Ha-
MPaBNEHHOCTb U NEPEBOXY BaXKHEWLLIME MOMEHTbI MPaKTUYeCKOW paboTbl
cyda no 6opbbe ¢ NpPecTynneHnsMK, Tak CKasaTb, B «akKageMUYeCKYHo»,
Hay4YHO-MCCNeA0BATENbCKYHO MNOCKOCTb. FICHO, YTO XOTS 6bl Maneiwas
[ONs MPaBUIbHOCTU MNOAOOHLIX BO3PaXKEHMA CNOCO6HA OMPOBEPrHYTb
BCHO MPWBEAEHHYIO BbILLE apryMeHTaLuWio, OnopounTb ee B KOpHe. Mo-
3TOMY Ha 3TUX «TUMOTETUYECKMX» BO3PAXKEHUSX, ELLE HE BbICKA3aHHbIX,
HO MOTYLLKX BbITb BbICKa3aHHbIMW, HEOHXOAMMO OCTaHOBMUTHLCS.

Mpexpae BCEro, HWKAKOro HameKa Ha BOCCTAHOB/IEHWME Teopum
(hopManbHbIX A0Ka3aTeNbCTB B NPUBEAEHHON Bbille apryMeHTauun Haii-
T Henb3s. CyTb Teopun (hopMasbHbIX A0Ka3aTeNbCTB M ee OCHOBHOVA
JeheKT 3aKHYannch BOBCE He B TOM, 4TO0 OHa CU/y AOKas3aTeNbCTB BU-
Jena B WX CBOMCTBaX, B WX Ka4yecTse, a B TOM, YTO OHa MCKYCCTBEHHO
npuiaBasa foKasaTe/bCTBaM Te CBOWCTBA U Te KayecTBa, KOTOPbIX OHW
He MMeNnn B JeNCTBUTENBHOCTM, TaK Kak yCTaHaB/MBaa OLEHKY [O0Kasa-
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TeNbCTB N0 (HOPMasbHbIM MPU3HaKaM, 3apaHee JaHHbIM B 3aKOHE, UrHO-
pUpYst 0COBEHHOCTM KaXKA0ro fena.

Kaxoe e [0Ka3aTeNbCTBO 06/1a4aeT OnpeaesieHHbIM KauecTBOM,
onpefieNneHHol CTemneHb0 AOCTOBEPHOCTY B 3aBMCUMOCTM He OT 3apaHee
YCTAHOB/MEHHbIX  (JOPMaslbHbIX MPU3HAKOB, a OT WHAMBUAYASbHbIX
CBOICTB AaHHOrO A0KasaTe/ibcTBa B CMEeLMpUYECKOi, KOHKPETHOW 06-
CTaHOBKE flaHHOrO fefia, B 3aBUCMMOCTW OT HEMOBTOPUMbIX WHAMBU-
AyanbHbIX CBOMCTB /UL, B 3TOM [jeNe yyacTBYHOLWMX (06BUHSIEMbIX, CBY-
JeTeneil), B 3aBUCHMOCTM OT KNacCOBOrO CyLLECTBa [aHHOro fAena, OT
06LLECTBEHHO-NONNTUYECKUX OTHOLLIEHWIA, B CBA3U C KOTOPbIMW WMENO
MECTO MPEeCTyNAeHne, U T. .

Mpouecc OLEHKM [0Ka3aTenbCTB M0 Teopun hopManbHbIX A0Ka3a-
TeNbCTB 6GblN (POPMaIbHO SIOTMYECKMM, B TO BPEMS KakK OH MOXET 1 [0/~
XKEH ObITb [AMAIEKTUYECKMM, TaK KakK KaXAbl (hakT, kaxgoe 06-
CTOATENbCTBO A0/HKHO ObITh B3ATO B €0 CBOEOOPA3NM, B €0 CBA3N U Ne-
PEnNieTEHNN CO BCEMM APYrMMM (hakTamm M 0BCTOSTeNbCTBAMU, B TOW
C/TOXXHOW, KOHKPETHOM YXXU3HEHHOW 06CTaHOBKE, B TOM MepensieTe obLue-
CTBEHHbIX OTHOLLIEHWIA, U3 KOTOPbIX M CKNAAbIBAETCS Yron0BHOE Aeno [..]

Mpexae Bcero, Tpebyem nu Mbl, 4TOObI CYA, paccmMaTpvBas 4eno 1
OLieHMBas [j0Ka3aTeNbCTBa, YCTaHaBMBa/ (haKTbl fena JOCTOBEPHO, Tak,
KaK OHW UMeN MeCTO B [AEACTBMTENBHOCTM, MHBIMI CNoBamMu, Tpebyem
NN Mbl, YTOGbI Cy, HaXoaun Mo feny «0GbEKTUBHYIO UCTUHY» («MaTepi-
NbHYH WCTUHY», NPUMEHAS OBLLENPUHATYI0 NPOLEcCyanbHy0 TepMu-
HO/OTMIO)? Y TBEPANTENbHBIA OTBET Ha 3TOT BOMPOC HE BbI3bIBAET CO-
MHEHWIA; KOHEYHO, NpaBWbHbIM NPUITOBOPOM Cyaa 6yAeT N1Lb TOT Npu-
roBOp, KOTOPbIi YCTAaHOBUT (hakTbl AEeACTBUTENBLHOCTM, YCTAHOBUT MX C
[OCTOBEPHOCTbIO, @ He C TOIA AW MHOW CTENeHbI0 BEPOSITHOCTUM. Befb B
YrOMOBHbIX Aenax pedb WMAET O AelCTBMAX OMPeAeNneHHbIX NuL, NHaei.
Imeno nn MecTo NpecTyn/ieHne, Kakoe UMEHHO AEsiHUE COBEPLUEHO, KEM
MMEHHO, MO KakuM MOTMBaM OHO COBEPLLEHO,— 3TN W psf ApYrux Bo-
MPOCOB W COCTaBNAOT MpeaMeT CyfAeOHOro MccnefoBaHms. A KOHEUHO,
Cyf, Ha 3T BOMPOCHI A0/MKEH OTBETUTb B MOMHOM COOTBETCTBUM C [EIACT-
BUTENbHOCTHO M MHAYe OTBETUTL HE MOXKET.

Kak Mbl BUaenu Bbiwe, 6ypyyasHble NPOLECCYannCcTbl MOA peLue-
HMe 3TOro BOMpOCa MHOTAA MOABOASAT TaKOi THOCEONOTMYEcKUii yH-
JAaMeHT, Ha KOTOPOM YTBEPXXAAeTCS Heno3HaBaeMOCTb ANs YefoBeKa
OOBLEKTVBHONM AEMCTBMTENBHOCTU U Kak BbIBOZ, M3 3TOr0 NPUGVKEH-
HOCTb, CyObeKTMBHas BEPOSTHOCTb (a He [AOCTOBEPHOCTb, HEe OOBEKTMB-
Has UCTVUHHOCTb) BbIBOAOB Cyfa. Ta rHOCE0/0rMyeckas NpeanockInka (B
OCHOBHOM WAea/IMCTMYECKas, CBOEOGpPa3HOe BY/brapu3vpOBaHHOE KaH-
TUAHCTBO) C MapKCU3MOM-/IEHUHU3MOM He MMEET Hu4ero obuyero. O6b-
eKTVBHbIA MMP MO3HABaeM, Mbl €ro0 Uccreyem U nosHaem. Mbl cTpe-
MMUMCSA 1 NPUONIKAEMCSH K OOBbEKTVBHOI, abCOMOTHOM UCTUHE, KOTopas
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CKNafblBAETCS M3 OTHOCUTENbHbLIX (HO TOXE 0OBLEKTUBHbLIX) UCTUH; HaLLK
BOCNPUATMA U OLLYLLIEHUSA — CNENKW, CHUMKWU C LelCTBUTENLHOCTH,
nojyac npasuibHbIe, NOAYaC OLLUNMGOYHBIE, HO BEPHOCTb KOTOPbIX MOXHO
YCTaHOBUTb, OLLUMBOYHOCTL KOTOPLIX MOXHO UCMPaBUTb.

3T0i Npobneme rHOCEONON M MOCBSALLEHbI 3aMeYaTebHeALne nc-
CNleoBaHNA OCHOBOMOMIOXHWMKOB MapKcu3Ma-neHuHusMa. W K Hawei
CrneunanbHOM 1 y3Kol npobneme JOCTOBEPHOCTU CyAeOHbIX BbIBOAOB U3
OLEHKW J0Ka3aTeNlbCTB 3TV MOMOXEHWS MapKCUCTCKO-TEHUHCKOI Teopui
MO3HaHWs UMEIOT CaMoe MPAMOe U HENOCPELCTBEHHOE OTHOLLIEHNE.

Ta UcTuHa, KoTopas ABNSETCA NPeAMETOM YCUWIA cyaa, AOCTYMHa
MO3HAaHWIO Cyfa; CYA MOXET M JO/DKEH YCTaHaBNMBaTb 06CTOATENbCTBA
[ena B COOTBETCTBUM C OOBEKTMBHOWN [AEACTBUTENBHOCTbIO; HE BEpOSiT-
HOCTb W NPUBAMKEHHOCTb K UCTWHE, a cama UCTWHa AO0/MKHA ObITb pe-
3ynbTaToM CyAebHOro paspelleHus gena. Cyg MOXeT owmnbaTscs U UHO-
raa owmbaetcs, NPUHUMAET 3a UCTUHY TO, YTO UCTUHOIN He ABNSETCS, HO
MpPUYMHA 3TUX OLIMOOK NEXMT OTHIOAb He B OrpaHWY4eHHOCTU CPeLcTs
UeNI0BEYECKOr0 MO3HAHUA, OTHIOAb He B HELOCTYMHOCTU UCTUHBI ANs Ye-
NOBEYECKOr0 MO3HaHUs — NpUYMHA B APYroM, ropasgo 6onee npocTom
— B HECOBepLLEHCTBE CeACTBEHHOMO annapara, B HeJOCTaTOUHON Nonu-
TUYECKOW W HOPUANYECKON KBaIM(IMKALMM MHOTMX Hawux Cyden, B
KpaWiHeli CNOXXHOCTW OTAENbHbIX Aen W TO 06CTaHOBKe, B KOTOPOW pa-
6oTaloT cyabn, 1 T. 4. O6CTOATENbCTBA, KaK BUAHO, BOBCE HE FHOCEO/0-
rMyeckoro nopsgkal

[...] MoaToMy AOMKHbI 6bITh PELLNTENBHO OTBEPrHYThI ANS HALLEero
Cyfja Teopun HeJOCTYMHOCTU A1 CyZa UCTUHBI U BO3MOXHOCTU Y0B/Ie-
TBOPUTLCA NNLLL BEPOATHOCTBIO.

WNTak, TpeboBaHMe O0OBLEKTMBM3ALMM OLEHKWN [OKA3aTeNbCTB Mbl
CBsA3blBaeM C TpeboBaHWEM YCTAHOB/IEHUS CYAOM (HalMM COBETCKWM Cy-
[IOM) OObEKTUBHOI UCTUHBI MO YrONOBHbLIM fenam.

B 3TOin AesTenbHOCTM Cyda METOA YCTaHOBNEHWUS (haKTOB, COObI-
TUA NpecTyneHns, 06CTaHOBKM WX COBEPLUEHWUs, UL, WX COBEPLUMB-
WNX, U T. f. 3aHUMAET OfHO W3 CYLLECTBEHHEMLIMX ONpeaenstoLmx Mmect
— 3T0 W eCTb METO/bI N MPUHLMMbI OLEHKM [0Ka3aTeNbCTB.

JTa oueHKa A0MKHa ObiTb 0OBLEKTMBHOW, T. €. 6a3MpoBaTbCA Ha
TOYHOM, OBGBLEKTVBHOM, «HAYYHOM» WCCNEAOBaHUM (HaKTOB AeicTBY-
TeNbHOCTK, C TeM, YTOObI BbIBOAbI CyAa MONHOCTbIO 3TON AENCTBUTENb-
HOCTW OTBEYaNIN.

MbI rOBOPVM O HAYYHOM MCCELOBAHNM U 3TOT MOMEHT NOLYEPKU-
BaeM, MMesi B Buy He OypXXyasHyr «MNCeBAOHayKy» BpOJe BCEBO3-
MOXHbIX aHTPOMOMOrNYECKUX 1 BUONOrMYEeCKNX UCCNefoBaHUI B Cyfe.
KOTOpble npegnarany NpeacTaBUTENM aHTPOMOSIOrMYECKON LUKOSbI Yro-
NOBHOTO npasa, Hanpumep Peppu, a ¢ X NErkoli PyKn 1 KOe-KTo 13 co-
BeTCKMX npoueccyannctoB (poasnHckuini B 1925 1.), a AeNCcTBUTENBHO
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Hay4YHOe MCCNeAoBaHMe CneLnfUYecKMX O6LLECTBEHHBIX SBMEHWIA W OT-
HOLLIEHWIA, COCTABNSAOLLMX OCHOBY YrONOBHOIO fiena.

Mapy cnoB ckaxem 0 OYp>Kya3HOM MOHWUMAaHUW OObEKTUBU3ALMU
OLIeHKM [JOKa3aTesbCTB.

K yemy MOXET NpUBECTU Takas «0OBLEKTUBM3ALMA» OLEHKW [O-
KasaTenbCTB, MOXHO CyAuUTb MO crefytoLiemy. 3BeCTHbIl NTanbaHCKUIA
KPUMUHIUCT — NPeACTaBUTE b aHTPOMOMOrMYECKON LUKOAbI YT OM0BHO-
ro npasa — SHpuko ®eppyn (No3gHEe OTKPLITO NMPUMKHYBLUMIA K ha-
LUM3MYy) B CBOe «YTONOBHOW COLMOMOMMIU» Ha CMEHY Teopun cB060f-
HOM OLEeHKM (Ha3biBaeMON MM «CEHTUMEHT/IbHbIM (Pa3VCOM» B 3BOSIHO-
UMM cyaebHbIX [0Ka3aTeNnbCTB) BblABUHYN «Hay4HbIA (asnc», CyLiHO-
CTbHO KOTOPOrO AB/IAETCA TO, UTO peLleHune fena A0/MKHO NMPOou3BOAMUTLCS
Ha OCHOBE «TOYHbIX [JaHHbIX HayKM»: 0CO6ble HayUHble NPUOOpPbLI NO U3-
MEHEHVAM KPOBOOOpALLEeHWS 3an0A03PEHHbIX B NPECTYNIEHUN /UL, CMO-
ryT YCTaHaB/MMBaTb UX CKPbITble MbICW, Hay4yHas NCUXOMOTUA U MCUXOo-
natonorms  JasyT BO3MOXHOCTb 6e30LIMO60YHO ONpedenuTb NpaBusib-
HOCTb WM HENpPaBWIbHOCTL CBUAETENLCKOTO NoKasaHus, 6uonornyeckme
CBOICTBA TOrO WA MHOTO Snua (HanpuMep, CTPOEHKe Yepena) MoryT yc-
TAHOBUTbL €ro COLMasIbHYI0 ONacHOCTb U T. [,

3Ta KOHLENUMA CTOMb XKe «Hay4yHa», KakK «Hay4Ha» BCA cCuUCTeMa
Yr0/10BHO-MPaBOBbIX B3r/S40B aHTPOMO/IOrMYeCcKol WKOMbI. He BAaBasch
30eCb B aHanW3 B3r/AA0B aHTPOMOMOrMYECKONA LLKOAbI, YKaXxy, 4TO Npo-
eKTMpoBaHHas Peppun 3ameHa MUCCMefoBaHMA B CBA3WN C YrONOBHLIMU fe-
NaMy CoLMabHbIX OTHOLLEHWIA uccnefoBaHMeM BUOMOTUYECKUX W MNCU-
XONOTNYECKMX MPU3HAKOB, WMCCMEefOBaHMEM HeHayuyHbIM [axke C TOUKU
3peHMsA NyYLlMX AOCTUXKEHWIA BypXKyasHOW HayKu, MEeHee BCEro MOXET
npeTeHAoBaTh Ha MONYNSAPHOCTb Cpeay MapKcucToB. Moj KBasuHay4Hol
(hpaseonorveld 3aecb CKpbIBaeTCA BapBapcTBO M MPOU3BOS, a «Hay4Hble»
FHYCHOCTV BPOZE annapaTtoB 415 YTEHWUs Mbic/eli 06BUHAEMOrO He MOryT
ObITb pacLieHeHbl MHaYe Kak MHKBU3ULMA Ha HOBLIW faf, Kak AMKOe Haj-
pyratensCTBO Haf, YeN0BEKOM, MONaBLUUM B PYKW BypxyasHOMy cymy w
npeBpaLLieHHbIM B 06LEKT A5 pacnpasbl U UCTA3aHNIA.

Hafo oTMeTuTb, YTO (PeppuaHCTBO HaXOAUNO OAHO BPEMS HEKOTO-
pOe pacnpoCTpaHeHVe W B Hallell HOpUAMYECKO nuTepaType, npasga B
3HAUUTENbHO CriaXeHHOM Bufe. Tak, nomMumo npod. M. M. 'pofsuH-
CKOro, nofobHas Touka 3peHns OfHO BpPeMs Haxofuna cebe CTOPOHHUKA
n B nuue npod. M. A. Yenbuoa-bebyTtosa. MocnegHuii B cBoem «Co-
BETCKOM YrO/0BHOM NpoLecce» MOAAEPXKMBaN Te3UC Hay4HOWR OLEHKM
[0Ka3aTe/NbCTB B 3TOM >Ke CMbIC/IE U MPULLEN K TakUM MeyasibHbIM pe-
3ynbTataMm: «..Henb3d paccumTbiBaTb Ha CKOPOe TOPXECTBO 3TUX METO-
[0B B Yr0N0BHOM rpoLiecce. MnaBHOe NpensTcTBME Mbl BUAUM HE B TOM,
YTO HayuHble METOfbl elle He AOCTUI/IM COBEpLUEHCTBa, & B TOM, 4TO
CybAMU — N Y Hac 1 B EBpone — ABAAKOTCA UAW HOPUCTbI, UK Tpadk-
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JaHe, BOOOLLE AaseKkune OT BOMPOCOB KPUMUHAIMCTUKN (MPUCHXKHbIe, Ha-
poaHble 3acefartenu). MNpu Takux YCNOBUAX SymMaTb O TOPXECTBE Hayu-
HbIX METO0B HEBO3MOXHO. IMOKa CyabiMU ABNAKOTCS HOPUCTBI, YUeHble
3KCMepTbl COXPaHAT CBOE MOMIOXEHWEe "WCTOYHMKA A0Ka3aTesbCTB"; MX
3aK/I0YEHNA MOA/1eXaT NPoBepKe (CO CTOPOHbLI HOPUCTOB) U MOTYT 6bITh
OTOpOLLEHBI, XOTA 6bl C COBMOAEHNEM TpeboBaHWA CT. 276 Hawero (Yk-
pavHckoro.— M. C.) ¥TIK (cT. 298 Pocc.) ».

MbIC/b 3TOr0 NPeSIoKeHNs ACHa — 3aMeHUTb Cyfeil aKcnepTamu,
MONUTUYECKYIO AEATENIbHOCTL Cy/a BO BCEX ee 06nacTsax (B TOM Yucne U
B 061aCTV OLEHKM [0Ka3aTeNbCTB) 3aMEeHWTb CYMMON TEXHUYECKMX,
B10M0rMYECKMX N MCUXONOTNYECKUNX N3bICKAHWIA.

PasymMeeTcs, He 0 TaKOM «Hay4HOM» WUCC/IEL0BaHUM Mbl FOBOPUM U
He TaKyl «OOBLEKTVBM3ALMIO» OLEHKW [0Ka3aTeNbCTB MMEEM B BUAY.
MbI rosopymM 06 MCCNefoBaHWM MO YrOOBHLIM feflaM OO6LLECTBEHHbIX
AB/IEHWNIA 1 OTHOLLEHWIA, 06 YCTaHOBMEHNM NPUYMHHBIX CBA3EH COObITUI
N (haKkToB 06LLECTBEHHOM XXM3HW, O K/aCCOBO-MO/IMTUYECKOM UX WUCCTe-
[0BaHWUN ¥ OLeHKe. Hafo npv 3TOM MMeTb B BMAY, YTO Hawa oTpuua-
Te/lbHas OLeHKa KoHUenuuii deppu 1 4p. HW B KOEM Cflyyae He 03Ha4aeT
OTPULAHWA MOME3HOCTU MPUMEHEHUA HAy4YHbIX METOLOB B paccnefoBsa-
HUW YroMnoBHbIX Aen (YrofioBHas TeXHWKA, cyfebHas MeauumHa u T. 4.).
HaobopoT, pacluvpeHve MpUMeHeHUs 3TUX METOLOB ABNSETCA Cepbes-
HbIM CPEACTBOM YNyULLEHNs KayecTsa cyfe6HO-CnefCcTBEHHOM paboThbl.

Mbl roBOPMM O MNOAAWM/IO HAyYHOM WCCNEfOBaHUM W Hay4HOM
OLEeHKe foKasaTenbcTB. [...] Ho, oTBepras «0ObEKTMBU3ALMIO» OLEHKM
[0Ka3aTeNbCTB B AyXe aHTPOMOMOMMYECKON LUKO/bI, Mbl HE MOXEM CTaTb
N Ha TOYKY 3PEeHWs Teopun BHYTPEHHEro YO6eXxAeHUs Kak KpuTepus
OLEHKN [0Ka3aTenbCTB. 3afadva CyfAa 3akNo4aeTCs B OCYLLECTBIEHUM
6opbbbl € NPeCTynieHuaMn, C Auuamu, 3T NPeCTYNfeHns co-
BepLmMBLUMMU, [N5 3TOrO Cyf AO/MKEH ObITb BOOPYXEH Tak, YTo6bI 6e3-
OLWNBOYHO YCTaHaBMMBaTb AEWCTBUTENbHbIE (DaKTbl MPECTYMAeHUA K
[eCTBATE/bHBLIX MPECTYMHWUKOB, a 3TO ABNAETCH MUHUMA/IbHBIM YC0BU-
€M MNPaBW/ILHOTO MO CYLLECTBY PeLleHns YronoBHOro Aena.

PaspelleHnio 3TUX 3afay Teopus BHYTPEHHEro Y6eXxaeHus Kak
KPUTEPUA OLEHKWM [OKA3aTeNbCTB, AKe NPU ee MNepesnuuoBKe Ha Co-
BETCKWIA Naf, CNYXUTb He MOXeT. Llenmkom cy6beKTMBUCTCKas U naea-
AMCTUYecKas, obpallatolas 06beKTUBHbIE (aKTbl U OTHOLLEHUS AECT-
BUTE/IbHOCTW B MWD W/KO3UIA, BEPOATHOCTEN 1 NMPUBAVKEHWIA, OPUEHTU-
pylowas cys Ha HeBO3MOXHOCTb JOCTUTHYTb UCTUHbI, & MOTOMY MepPeHo-
CALLAA LEHTP TAXECTU B KPYr CyObeKTVBHbIX BMeYaTNeHWin cyda, OHa
CHUMAET npobnieMy KayecTsa paboTbl Cyfa, ANs Hac 0C060 aKTyasbHYI0.
MepeHocA KpuTepuid OLEHKM [OKa3aTeNbCTB C KauecTBa CaMMX [OKasa-
TeNbCTB B, Chepy CYOBLEKTMBHOIO BHYTPEHHEro y6exaeHus cyfei, oHa
Hen30eXXHO (HECMOTPA Ha BCE OTOBOPKU U «3aK/MHaHWSA») 0CBOOOXAAeT
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CyA OT CBSI3aHHOCTW He TOMbKO (hOpMa/lbHbIMKM MNpU3HaKaMy [oKasa-
TenbCTB (3TO ee AOCTOMHCTBO), HO U OOBEKTUBHBIMK (haKTamu AeiACTBU-
TeNbHOCTW, KOTOpble OOBSBMATCA CYLLECTBYHOLMMI NMLLb MOCTO/bBKY,
MOCKOJbKY Cyf, YOeXX/EH B UX CYLLECTBOBAHWM, a TEM CaMbIM CHUXKAET, a
NoAvac 1 yCTpaHseT OTBETCTBEHHOCTb CY/Ei 3a BbIHOCUMbIE UMW MPUTO-
BOpbI.

Bce npuBeeHHbIe Bbllle COOOPaXXEHWS HE MCYEPMbIBAKOT W COTONA
[0/ BOMPOCOB, CBSI3aHHbIX C NPO6AEMONi [0Ka3aTeNbCTB B YrO/I0BHOM
npovecce.

OcCHOBHOe B 3TOli Mpobneme — fAaTb MONOXKUTENbHOE COAepXKa-
HWEe TeopuK JOKa3aTeNbCTB B COBETCKOM YTO/I0BHOM NPOLECCe, K 3TOMY
Mbl eLLie TOMbKO NpucTynaem. Ho 415 peleHns 3Toii 3agadum HeobXxoanmo
pacyncTUTL AOPOry. STOMY U CNYXUT HacTosLlas paboTa.
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N.T.YnbaHoBa
OueHKa fjoKa3aTe/IbCTB CY1I0M MepBOiA MHCTaHUMN
MockBsa, 1n3a-so ""HOpug. nut-pa’’, 1959, c. 62-96

OLIEHKA JOKA3ATE/IbCTB CYJOM
MNEPBOUN MHCTAHUMW B COBETCKOM
YIrO/10BHOM TPOLIECCE

§ 1. CywWwHOCTb cyie6HOI OLEHKN A0Ka3aTe/NbCTB

Mpouecc No3HaHMA UCTUHBLI B NHOBLIX 06/1aCTAX 3HAHUA ABNSAETCS
efVHbIM B CBOEI OCHOBE ¥ MPOUCXOANT B (HOPME BOCXOXEHNS OT XKMBO-
ro cosepLaHusa K abCTpakTHOMY MbILLIEHMIO U OT Hero K npakTtuke. Aua-
NeKTUYECKMIA NPOLLECC MO3HAHUA NPUCYLL, He TOMIbKO Ye/I0BEHECKOMY No-
3HaHMIO B LIE/IOM KaK WCTOPUYECKN pa3BMBatOLLEMYCA MPOLLECCY, HO U
MO3HAHUIO  OTAENLHOTO  ABNEHWS  WAM  COBbITMA.  «[MaseKTUKo-
MaTepUa/IMCTUYECKOE ABWXKEHWE MO3HaHWS OT YYBCTBEHHONO K pauuo-
Ha/lbHOMY, — nnweT Mao Li33-4yH, — nponcxoamT Kak B npovecce rno-
3HaHWs Manoro (Hampumep, MO3HaHWe Kakoro-nbo npeameTa UK Ka-
KOli-nm60 paboTbl), Tak 1 B MpoOLEecce NO3HaHWA 60nbLIOro (Hanpumep,
MO3HaHWe TOro MM MHOTO 06LLECTBA, TO UM MHOM PEBOHOLIN)».

[JeatenbHOCTb cyfa Mo YCTAHOB/IEHUIO (PAKTOB, MOANEXALMX pe-
LUEHWI0 MO feny, npeacTasnseT coboli NpoLecc NO3HaHWS eAMHUYHOTO
cobbITUA MW ABNEHUsA. 3[ecb, KaK B NGO APYroii 0Tpacnu 3HaHwui,
MPUMEHUMbI NONOXEHWS MapPKCUCTCKOI TEOpUM NO3HAHNS.

YCTaHOB/EHNE UCTUHbI — 3TO TPYAHbIA U CNOXHBIA npoLecc. Mc-
TWHa He JaeTcs cpasy, a MoCTUraeTcs B pPe3yNbTaTe HanpshkeHHON fes-
TEeNbHOCTM OPraHoB TMPeABapPUTENIbHOrO paccnefoBaHus U cyga. Bax-
HeWLUMM MOMEHTOM 3TOM AeATeNbHOCTM ABMSAETCA OLEHKA A0Ka3aTeNbCTB
CyZiOM.

B HekoTOopbIX paboTax COBETCKWMX MPOLECCYaiMcTOB U CPeamn u3-
BECTHOI 4acTy MPaKTUYeCKuX paboTHWMKOB OLIEHKAa [0Ka3aTenbCTB pac-
CMaTpMBaeTCA Kak 3aBepLualolunii aTan cyfnebHOro nccnefoBaHus foKa-
3aTenbCTB, HENOCPEACTBEHHO CBA3AHHDBIN C BbIHECEHWEM peLUeHMs No fe-
ny.

Mo MHEHWIO 3TUX MPOLIECCYa/INCTOB, CY[ CHaYyas1a paccMaTpuBaeT
[0Ka3aTeNbCTBO B Cye6HOM 3acefaHnn U TONbKO 3aTeM NMPOU3BOAUT ero
OLEHKY. 3TO YTBEPXJEHWEe OCHOBbIBAIOCL Ha MOMOXEHUSAX CT. CT. 20 U
23 OcHoB yrosioBHoro cygonpomnssoacTea CCCP 1 coto3Hble pecry6nk
1924 ropa. Ct. 20 atx OcHoB rnacuna: «Cyf, He orpaHuyeH HUKaKuMm
(hopmasibHbIMW [JOKA3aTeNIbCTBAMM U OT HEr0 3aBMUCUT MO O6CTOATENLCT-



BaM [iena 4onycTUTb Te WM UHble JoKa3aTeNnbeTBa. Knatsa u npucara Ha
CyJe Kak [ioKasaTenbCTBa He gonyckatotca». Ctatba 23 OCHOB yCTaHaBs-
NMBana, YTO «Cyf, OCHOBbIBAET CBOM NPWUrOBOP Ha WMEIOLIMXCA B fene
[aHHbIX, PACCMOTPEHHbIX B cyfie6HOM 3acefaHnm. OLeHKa UMEIOLLMXCS B
Jene JoKas3aTeNbCTB NPOU3BOANTCA CYAbAMMU NO UX BHYTPEHHEMY Y6eX-
[EHWNI0, OCHOBAHHOMY Ha PacCMOTPEHWUM BCEX 0OCTOATENbCTB Aena B KX
COBOKYMHOCTU». OLeHKa [0Ka3aTeNbCTB, SABMAACL BKHEMLIEN YacTbio
[0Ka3bIBaHUA, MEET MECTO BO BCEX TeX CTaAusX YronoBHOro npoLecca,
rae nosnyyatoT CBOE paspelleHune CBs3aHHble C J0Ka3blBaHWMEM BOMPOCHI.
MoMMMO cyfa NepBOi MHCTaHUMKW, OLEHKY [OKAa3aTeNnbCTB NPOW3BOAAT
cfefoBaTenb, pellalowmii BONPOCbl O AOCTaTOYHOCTWM AaHHbIX, [AJ1S
NpeabsiBeHns 06BUHEHWUS W O/ COCTaBMeHUs O6GBUHWTENBHOIO 3a-
KNIOYEHWS; NPOKYpoOp — NpW Jade caHKLMW Ha apecT, BbIEMKY W T.4., &
TaKkKe NpU yTBEPXKAEHNN OOBUHUTENBHOMO 3aK/touveHus. [okasarenscr-
Ba OLIEHMBAIOTCA TAKXKE B CTafuW NpefaHus cyny, rae peluaeTcs Bonpoc
0 Ha/MumMmn [OCTATOUHbIX OCHOBAHWIA A4NS pacCMOTPeHWs fena B cyneb-
Hom 3acegaHum (cT. 36 OCHOB YronoBHOrO CyaonpoussogcTea Coro3a
CCP 1 coto3HbIX pecny6nuk 1958 roga).

OueHKa [0Ka3aTenbCTB NPOU3BOAMTCA B KaCCaLMOHHON 1 Haa3op-
HOM MHCTaHUMAX, rAe peLlaeTcs BOMPOC O 3aKOHHOCTU M 060CHOBAHHO-
CTW MPUroBOpa, BCTYMNMWBLUErO WU He BCTYMNMWBLUETO B 3aKOHHYHO CUJly.

YunTbiBas TO 06CTOATENLCTBO, YTO OLEHKY [OKA3aTeNbCTB Mpoun3-
BOZLMUT He TOMbKO Cy[, MepBOM MHCTaHLWW, PS4 aBTOpOB Npeanaranv fo-
NOMHUTL CT. CT. 20 1 23 OCHOB YronosHoro cygonpomnssogctea CCCP 1
COHO3HbIX pecnybnmk 1924 roga ykasaHveMm Ha TO, YTO NPOKypop, Che-
JoBatefb M L0, NPOU3BOAALLEe JO3HAHME, TOYHO TaK XXe, Kak W cyf,
OLIEHVBAOT [OKA3aTe/IbCTBA MO CBOEMY BHYTPEHHEMY YOEXAEHWI0, Oc-
HOBaHHOMY Ha PacCMOTPEHUM BCEX OBCTOSATENbCTB fena B MX COBOKYM-
HOCTW. OTU NPELANOXEHNSA HALLN OTPaXKeHKe B CT. 17 OCHOB Yro/0BHOIO
cynonponseoacTea Coto3a CCP 1 coto3HbIx pecny6nmk 1958 roga.

KoHeuHo, oLeHKa oKa3aTelbCTB BO BCEX 3TUX CTaamsAx mpouecca
MUMeeT CBOM cneuuguueckne 0co6eHHOCTM, KOTOpble 06YC/OBMMBAOTCS
3afja4amu, peLuaemMbIMi TEM MW UHBIM OPraHoOM B KaXkaon ctagun. Op-
HaKo NPUHUMMbI U Le/b OLEHKWN J0Ka3aTeNbCTB BO BCEX CTafusx OcTa-
HOTCA OJHW U T€ Xe.

PaboTa cnefoBatens, NPOU3BOAALLEIO pacc/efoBaHve npectynse-
HWSi, TECHO CBf3aHa C OLEHKON [oKasaTensCTB. OueHKa [oKa3aTeNbCTs
MPOHU3bLIBAET BCIO CMCTEMY MPOLECCYaNbHbIX AEACTBUIA; OCYLLeCTBAse-
MbIX cnegosatefieM. OHa SBMSETCSH CPeLCTBOM MPOBEPKU LOCTOBEPHOCTM
06HapY)XXEHHbIX W 3aKPen/ieHHbIX [LOKAa3aTeNbCTB U MOCTPOEHWA BbIBOLOB
no feny. BbiBogbl cnefoBatens AOMKHbI O6biTb OOBLEKTUBHO BEPHbIMU,
OCHOBAHHbLIMW HE Ha ro/0M YCMOTPEeHUW, a Ha [oKasaTenbcTeax. [s
CNefoBaTens BbIBOALI MO Aeny, U3N0KEHHbIe B 0OBUHUTENILHOM 3aK/to-
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UeHUW, SBNSKOTCA OKOHYaTeNbHbIMU. B TO Xe Bpems 415 cyfa OueHKa
[0Ka3aTenbCTB, NMPOM3BOAMMAs B XO4€ pacc/efoBaHWs YronoBHOIO Aena,
UNMeeT npefBapuTenbHbIn xapakTep. Cya B mpouecce cyaebHoro pasbu-
paTenbCcTBa JOMKEH MPOBEPUTL MPaBUIbHOCTL BbIBOAOB, W3N0XEHHbLIX B
0OBMHWTE/IBHOM 3aK/IOUYEHUM, U Ha OCHOBE PacCMOTPEHHbLIX [OKa3a-
Te/NbCTB CAeNaTb OKOHYATENbHbIA BbIBOA MO AeNYy.

Takum 06pa3oM, OLEHKa [0Ka3aTenbCTB, NPOM3BOAMMas B CTagum
npefBapuTeIbHOr0 pacc/iefoBaHns, ¥ OLEHKa A0Ka3aTeNbCTB B XOAE Cy-
[Ae6HOro pasbupartenbCTBa TECHO CBSi3aHbl MeXay co6oil. MaTepuanl,
cnyxallye npeaMeToM CyaebHOro pasbuparenbCTBa, He AaroTcs B roTo-
BOM BMae, a cobMpatoTCA B MPOLECce HanmpshKeHHON paboTbl CneaoBa-
Tens, rae BO3MOXHbI 3a6NyXXAeHUs N COMHeHus. Mpu npoBegeHUn cy-
[e6HOro CneAcTBMS CYAOM OLEHMBAIOTCA He TO/IbKO KOHEYHble BbIBOABI,
KOTOpbIE M3/I0XKEHbI B 06BMHUTEIbHOM 3aK/THOYEHWI, HO U BECb MYTb MC-
CNefloBaHMS C MOMEHTa BO3OY)KAEHUS YronoBHOrO Aena. Kputuueckwii
MOAXOA K OLEHKe BCeX COBpaHHbIX B XOfe MpeaBapuTeNibHOro paccneso-
BaHWS MaTep1anoB Mo3BOSSET CYAY «...pa3bMpaTb KakuM 06pasoM K3 He-
3HaHUS SABMISIETCA 3HAHWE, KaknM 06pa3oM HEMoMHOE, HETOYHOE 3HaHWe
CTaHOBUTCA GONEE MOMHLIM U 60N1ee TOUHbLIMY.

OUEeHKY [0Ka3aTeNbCTB, KOTOPYH MPOM3BOAUT Cyh, Henb3si CBO-
ONTb TOMbKO K 3aBepLUaloLLeli OLeHKe B COBeLlaTeNbHoW koMmHate. Cyg
nepenpoBepsieT Kaxgoe A0Ka3aTeNbCTBO, MPEACTaB/EHHOE C/EACTBEH-
HbIMW OpraHamm 1 CTOPOHAaMW, KaKAoe YTBEPXKAEHME OOBUHEHMA U 3a-
WWTbI, COBUPAET C 3TOW Liebio HOBbIE JoKasaTenbcTea. OLeHKa AoKasa-
TeMbCTB NPOM3BOAUTCS HE TOMbKO BO BPEMSsI MOCTAHOBNEHMS NPUroBOpa B
coBeLLaTeNbHOM KoMHaTe, Korga lMepes cyAbsaMy MMEeTCst BCA COBOKYIM-
HOCTb [OKa3aTeNbCTB, PACCMOTPEHHbIX B CyAe6HOM 3acefiaHun, HO U B
TeYeHMe BCero cye6Horo cnescTaus.

MpaKTuKa NoKasbIBaeT, YTO NO3HaHVe (haKToB B CyfAe NPOUCXOAUT
He B (hOpMe MacCMBHOMO CO3epLaHUs CYAbAMM NMPOXOAALLMX Nepes HUMM
(hakToB, a B MPOLIECCE aKTUBHOI AEATENbHOCTU MO WCCNEA0BAHUIO AOKa-
3aTeNbCTB M MMEHHO B MpoLecce 3TON AeATeNbHOCTU, a He 0TOPBAHO OT
Hee MPOM3BOAMTCA OLEHKA A0Kas3aTenbCTB. [lokasaTenbCTBa OLEHMBAOT-
CA KaK KaJoe B OTAENbHOCTW, TaK 1 B MX COBOKYMHOCTU. Haye n He
MOXeT ObITb. pexae Yem [aTb OLEHKY BCE COBOKYMHOCTW [OKa3a-
TeNbCTB U CAeNaTb OTCIOAa BbIBOA MO CYLIECTBY Aena, Hafo BbISCHUTb
[OCTOBEPHOCTb W 3HaUYEHME KaXKAOr0 A0Ka3aTeNbCTBa B OTAE/bHOCTY.

BbisicHeHe AOCTOBEPHOCTM M 3HAUYeHWUs [0Kas3aTenbCTB B Cyfe
npou3BOANTCA, NPEXae BCero, B XoAe cyaebHoro cneactsms. Ha cyae6-
HOM CeACTBUM CYZbW He MacCMBHO BbICIYLLMBAIOT MOKa3aHWA CBUAETE-
neii, 06GBUHAEMOTO, 3aK/HOYEHNS SKCMEPTOB, OXWMAas MOMEHTA yaaneHus
B COBeLlaTeNbHyl0 KOMHATy [Ans OLEHKW [OKasaTenbCTB W Mo-
CTaHOB/IEHMS! MPUrOBOPa, a, HA0GOPOT, aKTUBHO MCCNEAYIOT Kakzioe Ao-
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Ka3aTe/fbCTBO MO Aeny MyTem COMOCTaBNeHMS C (haKTUYECKU MMEHLW-
MUCS B fieNe JoKasaTeNbCTBaMu WU NyTem UCTpe6oBaHWS HOBbLIX [OKa-
3aTenbCTB.

KoHeuHo, onpegeneHne cyabsimMn JOCTOBEPHOCTM U 3HAYEHUS OT-
JeNbHbIX [0Ka3aTeNbCTB B X046 CyfAeOHOro CneacTBus HOCUT Npeasapu-
Te/bHbIA XapakTep, 60 OKOHYaTeNbHYH UX OLEHKY MOXHO NMpPOu3BECTM
/Wb NPU HAIMYMK BCEl COBOKYMHOCTM [0Ka3aTeNbCTB. Takas COBOKYI-
HOCTb [j0Ka3aTe/bCTB MOSIB/SETCS B PACMOPSHKEHNN Cya INLLIb K MOMEH-
Ty Y4aIeHUs B COBELLATENbHYH KOMHATy A1 BbIHECEHWS| MPUroBopa.
OpHako nocnegHee 06CTOATENLCTBO OTHIOAL He KOMe6/eT BbIBOAA O TOM,
4TO Cy[, MPOM3BOAMT OLIEHKY A0Ka3aTeNbCTB He TOMbKO B COBELLATENbHOI
KOMHaTe, HO 1 B X0fe BCEro cyaebHoro pasbmparenscTea, Mbo ans Toro,
YT0ObI A00LITH HEOOXOAMMYIO COBOKYMHOCTb [OKa3aTeNbCTB, Haao npes-
BapuUTENbHO OLEHUTb K&XKA0e M3 HUX.

CBefieHVie OLEHKM [0Ka3aTe/bCTB CYAOM K OLEHKE [0Ka3aTe/bCcTB
B MX COBOKYMHOCTW, OTPMLIAHME TOF0, YTO OLeHKa [0Ka3aTeNbCTB NMpom3-
BOAWTCA BO BpeMs BCEro CyAe6HOro pasbuparenbcTsa, UTHOPUPYIOT pas-
/NYKe KOMNernasibHOM OLEHKU [OKa3aTeNnbCTB CyfOM W NpeABapuTeNb-
HOM WX OLEHKM CYAbAMMW KaK CTYMeHW (hOPM1POBaHMS KONErnanbHOro
BHYTPEHHEro y6exaeHus. Mpu 3TOM BbIXONALMBAKOTCA COAEpXKaHue W
3HauyeHWe cyfe6HOro cneacTeunsi, CyAeOHbIX MPEeHWiA, NOcneaHero cnoea
NOACYAMMOTO, NINLLAETCSA BCAKOrO CMbIC/a akTUBHas posib Cyfa W y4yacT-
HMKOB MpoLiecca B UCCNef0BaHWN J0Ka3aTenbeTB. Mexay TeM 60MbLUyHO
MOMOLLb CyAbsIM, MCCefyloWMM A0Ka3aTeNbCTBa B CyAe6HOM 3acefa-
HMW, OKa3blBalOT MPOKYPOP, MOTEPMEBLUNIA, rPaXKAaHCKUIA UCTEL, rpax-
[AHCKNIA OTBETUMK, OOBUHSIEMbIA N €ro 3alMTHMK. OHW CNoco6CTBYHOT
MOMHOMY 1 BCECTOPOHHEMY WCCE0BaHMIO [0KA3aTeNIbCTB U BbISICHEHMIO
MCKOMbIX (haKTOB MO Aeny.

MpoKypop W 3alMTHUK, OCYLLECTBAAIOLME Ha Cyfe pas/yHble
(hYHKUMW, MOMb3YHOTCA PaBHbIMK NPOLECCYasbHbIMK NpaBamy Mo Npes-
CTaB/IEHWNIO [0KAa3aTe/bCTB U y4acTWIO B MX UCCME[0BaHUM  YTOMOBHO-
npoLeccyasbHbIA 3aKOH MpefocTaBnseT B UX PacnopsikeHne BCe 3aKOH-
Hble CPEACTBA OTbICKAHWUS UCTUHLI MO Aeny.

MpoKypop ¥ afBoKaT, BbICTyMas B NPOLLECCE, AAHOT OLEHKY AOKa-
3aTe/bCTBaM M BbICKa3blBAOT CBOW BbIBOAbI MO ANy B CyAeOHbIX NPeHu-
AX. imest nepep coboin BeCb [OKA3aTENbCTBEHHbIN MaTepuan, 400ObITbIA 1
MPOBEPEHHbI Ha Cyae6HOM CMeAcTBMM, OHM MOFYT BO BCEl MOJHOTE
JaTb aHa/IN3 KaK KaXXAOro [oKas3aTenbCcTsa B OTAENbHOCTU, TaK U B UX CO-
BOKYMHOCTK, ONPeAenTb JOCTOBEPHOCTb 1 3HAYeHWE JOKa3aTeNbCTB ANs
BbISIBNIEHMS CYLLHOCTW 0BBUHEHWS.

BwmecTe ¢ 3TM 6bif0 Gbl GOMLLUIOK OLIMOKOA AymMaTb, YTO POJb
MPOKypopa 1 aABOKaTa Mo fe/y 3aK/4aeTcs rnaBHbIM 06pa3om B Mpo-
M3HECEHUN peyeli B X04e MpeHuiA. MacCMBHOCTb 3TWMX Y4YaCTHWMKOB Npo-
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Liecca BO BpemMsi CyAebHOro CneAcTsrs MpU NPOBEpKe [0Ka3aTeNbCTB BCe-
rha narybHo ckasblBaeTcsi M Ha KadecTse peyeid. MpoKypop W 3alMTHUK B
peyax OnMpatoTcs Ha matepuanbl, AOObITbIE U MPOBEPEHHbIE HA Cyaeb-
HOM CneacTeuK. ECnn )Ke OHU He BbIICHWAW BCEX JaHHbIX, HEOBX0AMMbIX
[N 06BMHEHWS UMK 3alLUMTbl, OT NPEACTOSALEN peun 6yaeT Maso Nosib3bl.
Tonbko Nocrne TOro, Kak Bo BPeMs Cyfe6GHOro criefCcTBMS NMPOKYPOP W aj-
BOKaT COBEPYT M NPOBEPAT HYXXHbIE M [4OKA3aTeNbCTBa, MOXHO Paccyu-
TbIBaTb Ha Y6eAUTENbHOCTb PeYMn.

Mpokypop ¥ afBoKaT, AaBast OLEHKY A0Ka3aTenbCcTB NO Aeny, py-
KOBOACTBYIOTCSI TEMMW K& MPUHLUMNAMM OLEHKU [0Ka3aTenbCTB, YTO U
cyn. PasHnua B oueHKe [0Ka3aTeNbCTB, NPOU3BOAMMONA CYAOM, C OfHON
CTOPOHbI, MPOKYPOPOM 1 afjBOKaTOM, C APYroii, COCTOMT (€CAM OTB/EYLCS
OT 0COBGEHHOCTE CaMOro mMpouecca OUEeHKWM [0Ka3aTenbCTB, BbITe-
KalowmMx U3 MpOoLECcCyasbHOr0 MOMOXEHNS TOTO WKW WMHOTrO Cy6bekTa
OLIEHKM) B XapaKTepe W 3HauyeHWu 415 AeNla KOHeYHbIX BbIBOAOB. Cyay,
paccMaTpuBatoLLEMY [eno, MpUHaA/eXxaT OKOoH4aTe/bHas OLeHKa foKa-
3aTenbCTB, MPOM3BOAMMAS B COBELLATE/IbHOM KOMHATE, M BbIHECEHME Ha
OCHOBe 3TOVi OLIEHKW NpKrosopa.

OueHKa [oKa3aTeNbCTB, AaBaemasi NMPOKYpPOpPOM U afjBOKAaTOM, He
ABNSIETCA peluatoLLeli. BoicTynas B cyfe6HbIX NMPeHMsX, MPOKYpPop U aj-
BOKAT BbICKa3bIBAKOTCA MO MOBOAY [OCTOBEPHOCTM W 3HAYEHMS KaXoro
[OKasaTenbCTBa A4/ fena M Ha OCHOBE COBOKYMHOCTW [OKa3aTeNibCTB,
PacCMOTPEHHbIX BO BpeMs CyAe6HOro cneactsusi, IOPMYIMPYOT BbIBO-
Abl MO CYLIEeCTBY NPeAbsSBIEHHOr0 0OBUHEHNS.

MpoKypop W afBoKaT, 3aHMMas B CyAe pasHOe MpoLeccyanbHoe
MO/IOXKEHME, MPOM3BOASAT OLEHKY [0Ka3aTe/IbCTB MOA YI/IOM 3peHus 06-
BUHEHUS U 3aWmnTbl. OCBELLEHNE OAHMX W TeX Xe (PaKTOB C pasHbIX Mo-
31LMiA 06neryaeT 3adady Cyga B BbIHECEHWM NPaBUILHOMO MPUroBopa Mo
aeny.

BmecTe € 3TMM OLEHKa J0Ka3aTeNbCTB, MPOM3BOAMMAS MPOKYPO-
POM U afiBOKaTOM, MMEET MHOI0 06LMX MOMEHTOB. K TaKMm MOMeHTam
npexae BCEro Hago OTHECTW eAMHCTBO UX UCXOAHbLIX MO3WLMIA B OLEHKE
[oKasaTe/bcTB. COBETCKMIA 3aKOH CTaBUT B MPOLIECCe nepes, NPoKypPopoM
M afBOKaTOM 3ajadvy MpaBMIbHOrO MCCNefOBaHUs MaTepuanoB Yrosos-
HOro fAena u 06s3bIBa€T UX COOTBETCTBEHHO MPOLIECCYabHOMY MO/0XKe-
HUIO 1 DYHKLMAM KaXK40ro peLumTenibHO 60poThesi ¢ HapyLUEHUEM 3aKo-
HOB W OXPaHSeMbIX UMW MPaB COBETCKUX FPadKAaH. VIHTepechl OXpaHbl 1
3awmTbl COBETCKOrO rocyfapcTaa OT MPECTYMHbIX MOCAraTeNbCTB eAnHbI
AN NPOKypopa W aABoKarta.

K uncny obuwpyx MOMEHTOB B WCCMEAOBaHWMN A0Ka3aTenbCTB Mpo-
KYPOPOM W afiBOKAaTOM CrieflyeT OTHECTU NMPUHLWMMN OLEHKM J0KAa3aTeNbCcTB
Mo BHYTPeHHeMy YOexgeHuto. MpoKypop M aABOKaT OLEHMBAKOT pac-
CMOTpPEHHbIE Ha Cye6HOM CNefcTBUM JOKasaTelbCTBa MO CBOEMY BHYT-
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PEHHEMY YBEXAEHWNI0, OCHOBaHHOMY Ha MX COLMANMCTMYECKOM MpaBo-
CO3HaHuM. TecHas CBfi3b BHYTPEHHEro y6exaeHus MpoKypopa U af-
BOKaTa M UX COLMANMCTMYECKOTO NPaBOCO3HAHNS BbIPXKAETCA B TOM, UTO
thopmMMpoBaHMe YOEXAEHNS 3TUX UL, NPOUCXOAUT B COOTBETCTBUM C MX
(hrnocopCKMMK, MOANTUYECKUMI, HPABCTBEHHLIMU M MPaBOBbIMM BO3-
3peHusIMK. Y MpOKypopa 1 afBokaTa He MOXET ObITb ABYX Pa3fnyHbIX
MpaBOCO3HaHMU. EAVHCTBO MMPOBO33peHWS 00YCMOBMMBAET BHUMaHUE,
KOTOpPOe W MPOKYPOp, W aABOKAaT YAENAHT BbIACHEHWNH OCOGEHHOCTEN
COBEpLLEHHOr0 MPECTYM/IEHNs, O0BLLECTBEHHO-MOMUTNYECKOA 06CTaHOB-
Ky, B KOTOPOIA NpecTynieHne 6bIN0 COBEPLUEHO, CBS3M JAHHOIO MPeCTy-
MAeHWs ¢ NPUYMHaMK, ero NOPOAMBLUMMM. 3TO eMHCTBO CMNOCOBCTBYET
MpaBWIbHON OLEHKE M MPOKYPOPOM, M afjBOKaTOM Le/CTBMIA NOLCYLUMO-
ro C TOYKU 3peHns TPe6OBaHMIA 3aKOHa U MHTEPECOB KOMMYHUCTNYECKO-
ro CTPOUTENbCTBA.

Mpon3Boas OLEHKY A0Kas3aTenbCTB MO feny, CyAbW MOMb3yHTCS
[NaneKTUYECKUM METOAOM, KOTOPbIA «OTKPbLIBAET MyTb K MO3HAHMIO Be-
LLeld, SIBNEHUIA 1 OTHOLLIEHWI TaKUMU, KaKUMK OHW SIBNSIKOTCA B IEACTBU-
TENbHOCTU, YUUT MOHUMAHUIO 1 Pa3peLLeHnio NPOTUBOPEYUUIA, KOTOPbIMY
CN/OWb Aa PSAoM ObIBatOT OCMOXHEHBI MCCnefyeMble CyoM CObbITHS,
obecneumBaeT B MaKCMMa/bHOW CTemneHn 6e30WMB0YHOCT MpUHMMae-
MbIX MO Cyfe6HbIM [enamM peLLeHunid, To ecTb 06ecneynBaeT yCTaHOB/e-
HMe MaTepuaibHOW UCTUHBI».

dopMabHO-HOPUANYECKNA METOA He MOXET ObiTb MCMO/b30BaH
Mpu nccnefoBaHnM (HakToB B CyAe, MO0 OH He PacKpbIBAET BHYTPEHHHOK
CBA3b M B3alMMOO0OYCNOBNEHHOCTb SIB/IEHUIA, a OrpaHM4MBAETCs MOBEPX-
HOCTHbIM  aHannM3oM uX. OpfHaKo HEeNpUMEHWMOCTb  )OpPMasbHO-
HOPUAMYECKOTO MeToAa NpW UCCNefoBaHUM YTONOBHOTO fiena He WCKHo-
YaeT UCMO/b30BaHUs NPaBun OpMabHON NOrMKK B CyAe6HOM Mccneso-
BaHUW. 3[ecb BMOMHE NMPUMEHUMbI Takue NpaBua OrMYecKoro A0Kasbl-
BaHWS, KaK MHAYKUWSA 1 feAyKUWs, aHaIu3 1 CUHTe3. STV npaswuia noru-
YECKOr0 [J0Ka3blBaHWS UrpatoT 60/bLUYH0 PONib B OLIEHKe [0Ka3aTenbCTB,
TaK Kak MOMOralT paccMaTpuBaTb [JOKa3aTeNbCTBa He TOMbKO KaX[oe B
OTAENbHOCTH, HO U B COBOKYMHOCTW C APYruMM AoKasaTenbcTBamu. Of-
HaKo, UCNo/b3ys MpaBua NOrMYECKOro [0Ka3biBaHUs, HeMb3s 3abblBaTh
0 TOM, YTO MHAYKUMIO U AefyKUUI0, aHann3 U CUHTE3 HeobXxoanMmo npu-
MEHSTb MOA KOHTPONEM AMANEKTUYECKOTO METO/a UCCNefoBaHUs.

§ 2. Ponb BHYTPEHHEr0 Y6eXAeHUS 1 COLMAaNMCTUYECKOro NPaBoCoO3Ha-
HUS Cyfieii B OLiEHKe [J0Ka3aTeNbCTB

CoBeTCKOe MpoLeccyanbHOe MPaBo OTBEPraeT OLEHKY [i0Kasa-

TENbCTB MO (hOPMa/IbHBIM OCHOBaHUSIM. B COBETCKOM YrOfIOBHOM Mpo-
Liecce [0Ka3aTeNbCTBa OLEHMBAIOTCS MO BHYTPEHHEMY YOEXIEHWIO Cy-
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[Jeil, 0OCHOBaHHOMY Ha COLMaIMCTMYeCKOM MPaBOCO3HaHUW. Tpe6oBaHue
OLIEHKN [0Ka3aTe/lbCTB MO BHYTPEHHEMY YOeX[EeHUO Cygeli, onupato-
LLieecs Ha COLMasIMCTUYECKOE NPaBOCO3HaHWe, ObI0 NMPOBO3r/aLLeHO COo-
BETCKVM NPaBOM C NePBbIX XKe [HEN ero CyLlecTBOBaHUS,

B nepsom fiekpeTe 0 cyae oT 24 Hosbpsa 1917 r. noagyepkHyTa 0Co-
6as posb NPaBOCO3HaHWA B AeATENbHOCTU cyaa. [poeKT feKpeTa NpoBo3-
rnawan: «Mepes pabounm 1 KPeCTbAHCKMM MPaBUTEIbCTBOM BCTaeT He-
OT/IOXKHAA TBOPYECKAaA 3aaya Mo CO3JaHMI0 HOBbIX CYZAOB W BbIpaboTKe
HOBbIX 3aKOHOB, KOTOPble JOMKHbI OTPa3uTb B cebe NMpaBoCO3HaHWE K-
POKMX HapoAHbIX Macc». [lanee B MPOEKTe YKasblBaIOCb Ha TO, YTO
XW3Hb HACTOATENBbHO TPeOYET YHUUTOXKEHNS OTXUBLLETO CyAebHoro 6to-
POKpaTNYeCcKoro annapara 1 OTMEHbl COXPaHMBLLIMXCA eLLe HEHaBUCTHBIX
PEeBOSIIOLMOHHOMY MPaBOCO3HaHWIO 3aKOHOB. CyA NpU peLleHnn rpax-
[AHCKMX W YrofioBHbIX [len [OMKeH PYyKOBOACTBOBATHLCA He MUCaHbIMU
38KOHaMW CBEPrHyTbIX MPaBUTENLCTB, a fekpetamy CoseTa HapoAHbIX
KomuccapoB, peBO/OLMOHHON COBECTHIO M PEBOSIOLMOHHBIM MPaBOCo3-
HaHnem.

3Ta (hopMynMpoBKa Oblna M3MeHeHa Mo npegnoxeHuto B. . Jle-
HuHa. CTaTtbs 5 fekpeTa o cyde Ne 1 B HOBOIi pegakuum ycTaHaBMBana,
UTO «MeCTHble CyAbl PeLlatoT Aefia MMeHeM Poccuiickoii Pecny6inku m
PYKOBOAATCA B CBOWX PELUEHUAX W MPUroBopax 3aKOHamu CBEPrHyTbIX
NpaBuTENLCTB NNLLIL MOCTOMbKY, MOCKOMbKY TakoBble He OTMEHEHbI pe-
BONOLMEN M He NMPOTMBOPEYaT PEeBO/IHOLMOHHON COBECTW W PEBOMHOLMU-
OHHOMY MPaBOCO3HAHWIOY.

Monpaska B. W. JleHWHa K NpoeKkTy gekpeta o cyge Ne 1 nokasbl-
BaeT, Kakoe 60/bLIoe 3HaYeHWe npugasan B. U. JIeHNH peBooLMOHHO-
My MPaBOCO3HaHWIO, KOTOPOE B KaXKAOM OTAE/IbHOM Cy4yae Onpefensno
NPUroAHOCTbL AW HENPUIOAHOCTL TOFO WM MHOFO 3aKOHa W Npu OTCyT-
CTBMMN 3aKOHOB MOF/IO CMYXWTb OCHOBaHWEM /11 PeLLeHNs KOHKPETHbIX
aen.

Ha posib couManncTUYeCKOro npaBoCO3HAHMA YKa3blBAIOCh TakXKe
1 B fekpete 0 cyfe Ne 2. CraTbd 8 aToro gekpera rnacuna: «Cynonpoms-
BOACTBO KaK MO rpakAaHCKMM, TakK M N0 YrofioBHbIM Aenam MpoucXoauT
Mo npasuiam cyaebHbIX ycTaBoB 1864 r. MOCTO/MbKY, NOCKO/bKY TaKOBbIE
He OTMeHeHbl fekpeTtamy LleHTpanbHOro ucnosHuTenbHoro KomureTa
CosetoB Paboumnx, Congatckux, KpecTbsHCKMX M Kasaubux [enyTaTo
n Coseta HapogHbix Komunccapos v He MpOTMBOPEYaT NpaBOCO3HaHMIO
TPYAALMXCA KAcCoB».

Pa3BuTVEe COBETCKOro 3aKOHOAATENbCTBA CMOCO6CTBOBANIO TOMY,
uTo Y>Ke B fekpeTe o cyfe Ne 3 ot 18 uong 1918 r. He ynommHanocb 06
MCNOMb30BaHNM 3aKOHOB CBEPrHYThIX MPaBUTE/NLCTB U Mpeanaranocs py-
KOBOZCTBOBATbCH [eKpeTaMy paboyero U KPecTbAHCKOrO MpaBuTeNbCTBa
N PEBOJIOLMOHHO COBECTBIO.
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B 3TOT nepuof npaBocO3HaHWE BLICTYMNaso B POAu MpaBoobpa-
3yloLLero gaktopa, NMPU3BaHHOrO BOCMO/HATL HEM3BEXHYIO B 3TO Bpems
HEMosIHOTY 3aKoHofartenscTea. O6 3TOM NPAMO roBopwiocs B Mosoxe-
HUK 0 HapoaHoM cyae PCOCP ot 30 Hos6pa 1918 r.: «[pu paccMoTpe-
HUM BCEX [N HapoAHblii Ccyf npuMeHsieT fdekpeTbl Paboue-
KPEeCTbAHCKOrO MpaBWUTeNbCTBA, a B CAy4vae OTCYTCTBMA COOTBETCT-
BYIOLLIErO [ieKpeTa UM HenosHOTLI TaKOBbIX PYKOBOACTBYETCA COLMany-
CTUYECKUM MPaBOCO3HAHWEMY.

MpUHUMN BHYTPEHHErO CY[eincKoro ybexzaeHus, onuparoLLerocs
Ha COLMANUCTUYEeCKOe WM PEBO/IOLMOHHOE MPaBOCO3HaHWE, ABWUACA
CWIbHBIM OpY>XXKMEM B pykKax pabouero knacca B ero 6opbbe ¢ Bparamu
pesontoLyn. OH NomMoran UCNosb30BaTh CTapble 3aKOHbI, He OTMEHEHHbIe
COBETCKUM MPaBUTENLCTBOM, MPUMEHUTENBHO K HOBbIM TPe60BaHWAM U
K HOBbIM 3a/ia4am.

MpoBOAS ACHYI0 OPMEHTUPOBKY Ha BHYTPEHHee yoexxaeHue cypei
Mpu OLeHKe [OKa3aTeNbCTB, MepBble AEKPEThI MPAMO HE Ha3bIBA/IN BHYT-
peHHee ybex/eHne Cyaeil B KaueCcTBe KpUTepUs OLLEHKM [O0Ka3aTe/bCTB.
370 6bIN0 caenaHo B YMK PCOCP 1923 roga, rae ¢ NpegenbHoi YeTKo-
CTblo B CT. 319 dhopmynmpyeTcs NPUHLMN OLEHKM [0Ka3aTensCTB Mo
BHYTPeHHeMy ybexxaeHuto cygeid, B 1924 rogy Hayano OLEHKM foKasa-
Te/bCTB MO BHYTPEHHEMY YOeXAEHMIO YTBEPKAAETCH COHO3HbIM 3aKOHO-
[fatenbcTBoM B OcHOBax yronosHoro cygonpoussogctsa CCCP u cotos-
HbIX pecny6nmk (cT. cT. 20,23).

YuuTbiBas MHOTOMETHUIA OMbIT CyAe6HO-CNeACTBEHHON NPaKTUKW,
NOATBEPAVBLUMIA MPaBMIbHOCTL MPUMHLUMNA OLEHKU [0KasaTesbeTB Mo
BHYTpeHHeMY y6exaeHnto, OCHOBblI YrofioBHOro CyAONpOM3BOACTBA
Coto3a CCP u coto3HbIx pecry6iuk 1958 roga B cT. 17 BHOBb 3aKpenss-
tOT 3TOT NPUHLMMN OLEHKW [OKAa3aTeNsCTB.

MpUHUMN OLEHKM [0Ka3aTeNbCTB MO BHYTPEHHEMY YO6eXAeHWH0
Cyfeii, NMpoBO3r/alleHHbIli NepBbiMK AekpeTamm COBETCKOW Bnactu o
Cyfe W 3aKpenseHHbll B OOLLECOK3HOM 3aKOHOAATENbCTBe, SBIAETCS
e[VHCTBEHHO MPUEM/IEMbIM KPUTEPUEM OLEHKW [0Ka3aTenscTs. OfHako
HEKOTOpbIE MPOLLECCYya/IMCTbl B CBOE BPEMS BO3paXkaiv MpPoTUB Mprime-
HEHVA 3TOro MpMHUMNA Ha NpakTuke. [lonaras, yto MPUHLMM OLEHKM
[l0Ka3aTe/nbCTB MO BHYTPEHHEMY YOEeXEHUIO HE MOXET 06eCreunTsb Bbl-
HeceHVe NpPaBOCYAHOrO MpPUrosopa, W60, MO MHEHUIO 3TUX aBTOPOB,
OLeHKa [l0Ka3aTenbCTB CBOAMTCA K 0BOCHOBaHWIO Mpurosopa Ha 6e30T-
YETHbIX BMEYaT/eHUA W HaCTPOEHWAX Cyfdeid, 3TV NPOLECCYanucTbl
npegnarain onuparbCa NP OLEHKe [0Ka3aTeNbCTB He Ha BHYTpPeHHee
ybexxaeHne cyfeid, a Ha Kakoii-TO Apyroii KpuTepwii, He3aBUCMMbIA OT
B3rnsga cygbu. Mpod. M. M. MpogsunHckuii B paboTe «YUeHue 0 foKasa-
Te/bCTBAX W ero 3BOMIOLUMSA» MUCA, YTO «CUCTEMA... CBOBOAHOIO ybex-
[ieHNs B HACTOSILLEM €ee BUAE NPUBOAWT K TOMY, UTO CYAbS JINLLEH KaKuX
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6bl TO HM BbINO YKa3aHWI N OLEHMBAET [0Ka3aTeNbCTBA MO COBEPLUEHHO
HeOCTATOYHbIM OCHOBaHWSM, KakKOBbl JIMYHbLIA ONbIT Y HENOCPeACTBEH-
HOe BreyaTt/ieHne, Noy4YeHHOe OT PACCMOTPEHNS fenax.

Oanbwie M. M. I'poA3vHCKWIA cunTan, Y4To ANst TOro, YTo0bl BLIATK
13 CO3JaBLUErocs, NONOXKEHNS, HALO BBECTU «HAYUYHYHO 06BLEKTVBU3ALMIO
OCHOBaHMWA, NO KOTOPOA [O/MKHA MPOM3BOAUTLCA OLEHKa [OoKasa-
TENbCTB», U «MMEHHO 3Ta Hay4Hasi 06bEeKTMBM3ALMS OCHOBaHWIA... SIBNS-
eTcsl TOM (ha30in, B KOTOPYH BCTYMaeT B HaluW AHW A0OKa3aTeNlbCTBEHHOE
npaBo, NOC/e TOr0, Kak OHO U3XKW/O CUCTEMY 3aKOHHbIX AOKAa3aTeNbCTB U
Nno Mepe TOro, Kak B HaCTOSLLEE BPEMS UBDKMBAET HbIHE CYLLECTBYHOLLYHO
CUCTEMY CBOOOAHOIO YOEXAEHNS, NINLLIEHHOrO 0ObEKTUBHO NPOBEPEHHO-
ro ocHoBaHus». Mpod. M. M. FpofA3MHCKMIA Npegnaran Boo6LlEe OTKa-
3aThbCsl OT TEPMUHA «BHYTPEHHEE YOEXAEHMEY.

Mpodh. M. C. CTporosuy, He 0TPMLAS CaMOro TEPMUHA «BHYTPEH-
Hee ybexxaeHue», CunTas, YTo CyaebHble A0Ka3aTeNbCTBa JO/MKHbI ObITh
OLEHMBAEMbI MO MX 06BEKTUBHLIM KavecTBaMm. «/[leno BOBCe He B TOM, —
nucan M. C. CTporoBuy, — Kak BOCMPUHAN CyAbs LOKa3aTeNbCTBO, Ka-
Koe ybexxaeHue y Hero aTo JoKas3aTe/lbCTBO BbI3BaJIO, @ B TOM, YTO6bI Cy-
[bS CyMen TOYHO pacno3HaTh AeiCTBUTENbHOE KAYeCTBO KaXK4Oro [oKa-
3aTeNnbCcTBa M chenarb M3 HEro OObEKTMBHO MNpaBWfibHblE BbIBOLbI»,
«KpuTepuii OLEHKM [A0Ka3aTeNbCTB COAEPXKMTCA B KauyecTBe [OKasa-
TEeNbCTB, B MX CNOCOBHOCTM W NPUFOLHOCTM NO 0BCTOATENLCTBAM AaHHO-
F0 KOHKPETHOrO [iena ycTaHaBMBaTb CyLLECTBEHHbIE 4151 Aena PaKTbi».

Taknm 06pa3oM, BHYTPEHHEee yoexxaeHne no CyLIecTBy MpOTMBO-
MOCTaB/IANOCh 3ajade PacnosHaHus AeiCTBUTENbHOMO KayecTBa [oKasa-
TenbcTBa. OH6OCHOBBIBAA CBOM B3r/5L Ha KaUeCTBO [OKAa3aTeNbCTB Kak Ha
Kputepuii nx oueHku, npod. M. C. CTporoBuy mnogMeEHs/T BOMPOC O
Cy6BHEKTUBHOM (haKTOpe B MPOLIECCe MO3HaHUSA BOMPOCOM 06 y6eanTeb-
HOCTW [0Ka3aTeNbCTB B CUAY MX KaYyecTB.

CoBepLUeHHO 6eccrnopHo, YTO yOeauTeNbHOCTb 40Ka3aTeNbCTB SB-
NAETCA 0OBEKTUBHBLIM BbIPAXKEHWEM WX KayecTB, YUTO OCHOBON ybeam-
TeNbHOCTU ABMISETCA KAYECTBO AOKasaTeNbCTB. KauecTBO [OKa3aTe/bCTB
CYLLIECTBYET HE3aBMCUMO OT HALLIEr0 «si», OT HALLMX OLLYLLEHWA. Ho Ka-
4eCTBO [0Ka3aTeNbCcTBa MOXET ObITb MO3HAHO TO/ILKO NPU NMOMOLLM CO3-
HaHusi cyfein, vepe3 opMmpoBaHMe MX yoexxaeHns. KauecTBo gokasa-

! B pa6ote P. A. KOHCTaHTHOBOI «OCHOBHbIE BOMPOCHI TEOPUM [OKA3ATENLCTE B
COBETCKOM TPaXfaHCKO-NpOLiecCyabHOM NpaBe» [aeTcs HenpasuibHas TPakToBKa OObek-
TWBHbIX CBOVCTB [jOKa3aTenbCTea. «Pa3 HaBCerga f[aHHbIX 06beKTUBHbLIX CBOWCTB AOKa-
3aTeNbCTB ObITh He MOXeT — muwweT P. A. KOHCTaHTVNHOBA, — 3Ta 06bEKTUBHOCTL CO3-
faeTcqd B CNOXHOM MpoLecce BOCMPUATUSA, OCO3HaHUSA, MPOBEPKW W OLEHKW MNpo-
XOJALMX Mepes cyaom hakToB» (BblgeneHo Hamu.—/1. Y.) (cm P. A.. KoHcTaHTvHOBa, Oc-
HOBHble BOMPOCHI TEOPUW [0KA3aTe/bCTB B COBETCKOM MPakAaHCKO-MPOLIeCCyasbHOM Npase,
KaHaupatckas gucceptaums, J1, 1951, ctp. 260).
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TeNbCTBA MO3HAETCA Yepe3 YOexaeHre, U UMEHHO MO3ITOMY KayecTBO He
MOXET 6bITb KpUTEPUEM OLLEHKM [0Ka3aTe/bCTB.

B npouecce OLEHKM [OKA3aTeNbCTB MPOMCXOAUT CYObEKTUBHOE
Mo3HaHVe OOBEKTMBHO CYLLECTBYIOLWMX (DaKTOB, fokasaTenbcts. COOT-
HOLLEHME OOBLEKTMBHOIO M CYOLEKTMBHOIO NPW OLEHKE AO0Ka3aTeNbCTB
SBNAETCA C/IOXHON Npo6/eMoit B TeOpUM W NPaKTUKe YrofioBHOMO Mpo-
Lecca. PelleHvie 3Toil Npobnembl LOMKHO OCHOBbLIBATLCA HA MAapKCUCT-
CKO-/TEHNHCKON TEOPUM NO3HAHWUS.

Mpouecc no3HaHWst PaKTOB 0OBLEKTMBHOIO MMpa OCHOBaH Ha Aua-
NEKTNYECKON CBA3N OOBEKTMBHOIO U CYObEKTMBHOrO MOMEHTOB. CBA3b
NX COCTOWUT B cnepytoweM. C OLHOW CTOPOHbI, COAEPXKaHWEM HaLIMX
OLLYLLEHWI SBNSKOTCA OTpakaemble MaTepuasibHble 00beKTbI. «OLuyLe-
HMe eCTb CYObEKTUBHbIN 06pa3 06LEKTMBHOIO Mupa, mupa an und fur
sich».

Henb3st 3a6bIBaTb O TOM, UTO [0Ka3aTeNnbCTBa — (DaKTbl OObLEKTUBHOIO MMpa,
W KaK BCe (haKTbl, NpeaMeTbl, BeLLy 0OLEKTVBHOMO MMpa 06/1adatoT onpeseneHHbIMM
CBOVCTBaMW. 3TV CBOWCTBA MO3HAOTCS MNP NMOMOLLIN Hallero Co3HaHWA B C/I0XXHOM

npoLiecce BOCMPUATS, OCO3HAHWUS, MPOBEPKW 1 OLEHKN MPOXOAALLMX Mepes, CYLoM
(haKTOB, a He CO3aat0TCA.

C [pyroi CTOpPOHbI, SIBNEHNS 06BEKTUBHOIO Mypa MOryT ObITb MO-
3HaHbl NMLWb MPU NMOMOLLM HALLEro CO3HaHWS «...Haluw owyLieHns cyTb
006pasbl BHELLHEr0 MUpa».

CBA3b 00LEKTUBHOIO U Cy6HLEKTUBHOTO MOMEHTOB B MpoLecce no-
3HaHUA TakoBa, YTO WX Pas3pblB BEYET HEBO3MOXHOCTb MO3HaHWS fB/e-
HWIA 06BEKTMBHOIO MUpa.

FoBops 06 3TOM, Mbl MMeeM B BUAY CBS3b MX B MpOLLEcce Mo3Ha-
HWs. Ecnn ke Mbl Oyaem paccmaTpuBaTb OOBLEKTUBHbLIA MOMEHT BHe
npouecca NO3HaHWs, Kak pasBUBaBLUYIOCS 0OLEKTUBHYIO PeanbHOCTb, TO
30ecb 6bITME, MPUPOAA MOTYT CYLLECTBOBATb BHE CBS3WN C CYOLEKTOM, C
€ro OLLyLLEHMAMK, B TO BPEMS Kak OLLYLLIEHWS BCerga ABnatTcs obpas-
aMi BHELLHEro mmpa u He MOryT ObiTb OTOpPBaHbl OT OOBLEKTUBHOM pe-
aNlbHOCTK, JaHHOM Ham B owyLleHun. B. V. JleHuH nucan: «Haww ouyy-
LLEHMS, Halle CO3HaHWe eCTb NWLWb 06pa3 BHELUHEro mupa, U MOHATHO
camo C060H, UTO OTOGPaXEHNE HE MOXET CyLecTBOBaTb 6e3 oTobpa-
XKaeMoro, HoO 0TO6paKaemMoe CyLLEeCTBYET He3aBUCUMO OT 0TO6paXatoLLe-
ro».

Takum 06pa3omM, NpoLecc no3HaHWA 06BLEKTMBHOIO Mupa npowc-
XOOWT NyTeM CYObEKTMBHOIO OTPaXEHMSI OOBEKTMBHO CYLLECTBYHOLLMX
BeLleil. B npyvMeHeHMM K cyae6HOMY MO3HAHWIO 06CTOATENbCTB Yro/0B-
HOro fenaato GyfeT 03HauaTb, YTO (PaKThbl NPOLLIOro, yCTaHaBIMBAEMbIE
nyTem [OKa3aTeNbCTB, MOryT OblTb MO3HABaeMbl HE MHaye, Kak npw no-
MOLLM CYOBEKTMBHOIO BOCTIPUATUS CyAeil.

MpecTynHoe fesHWe W y4acTue B HeM OMpPeAeNneHHOro nuua amoo,
HaobopoT, (PakT OTCYTCTBMA COCTaBa MPECTYMNNEHUs B AEACTBMAX nuua
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ABNATCA 00BbEKTUBHLIMU (haKTamu, MMEBLUMMW MECTO B npownoi. Cy-
JbW, pasbupatoLye YyronoBHoe [efno, AO/HKHbI BOCMPOM3BECTU COObITUE
NPECTYNNEHNUS 1 YCTAHOBUTL BUHY OBBUHAEMOTO.

Bce 3T (hakTbl CyfbW MO3HAKOT MyTeM HenocpeACTBEHHOrO BOC-
NpUATUA cOBPaHHbIX MO Aeny 40oKas3aTeNbCTB M NOTMYECKOro OCMbICN-
BaHWs MX. B pe3ynbTaTe AUaneKTMyeckoro eauHCTBa YyBCTBEHHOMO BOC-
NpUATUSA [aHHbIX Jefla U pauvoHanbHOro UCCNefoBaHUA BOCTPUHATBIX
[0Ka3aTeNbCTB Yy Cyael (hopMmUpyeTcs TBEpAOe BHYTPEHHEE YOeXaeHwue,
Ha KOTOPOM 3aTeM OCHOBbLIBAETCA NPUroBop.

BHyTpeHHee ybexxaeHne He BOSHUKAET Y Cy/eli CaMornpon3BO/bHO,
a BblpabaTblBaeTcs B HANPSHXKEHHOM MCKaHWUM UCTULbI MO Jeny.

Mpouecc dopmMmnpoBaHNs BHYTPEHHErO YOEXAeHWUs Y cyfeli npu
pasbupaTenbCcTBe Aena 3aKYaeTcs B NepBoHavyaIbHOM 03HAKOMIEHUN C
maTepuanamMi yroioBHOro fieNa, BbICAYLIMBaHWM U NPOBEPKE MOKa3aHWi
CBMAETENeN N NOACYANUMbIX, UCCEA0BaHNN BELLECTBEHHbIX W MUCbMEH-
HbIX [OKAa3aTeNbCTB, YCTPaHEHWM BO3HUKLLUMX HEACHOCTEN W MNpOTU-
BOpeumnii B [OKa3aTeNbCTBaX, aHan3e U CUHTE3e BOCMPUHATLIX U NPOBe-
PEHHbIX [OKA3aTeNbCTB.

B yronosHom npovecce B NOMHON Mepe AencTByeT 06Las 3aKOHO-
MEPHOCTb, OTKPbITasA MapKCU3MOM, COTfTaCHO KOTOPOM KpUTEpuem UCTu-
Hbl ABMSIOTCA TOYKA 3PEHUS XKM3HU, OBLLECTBEHHO-UCTOPMYECKas Mpak-
TUKa. CneunguyHO NnLb CofepXKaHve 3TOro NOHATMUA NPUMEHUTENBHO K
obnacTy npouecca. B 3Toil 06nacTU NOMHOCTLIO MPUMEHUMO NEHUHCKOE
yKasaHue 0 TOM, YTO MPOBepKa MCTUHHOCTU Kakoro-imbo MnonokeHus
06BbEKTMBHBIMU (haKTamMmK eCTb MPOBEPKA NMPaKTUKOIA.

CTporoe co6MtOfEHNE HOPM  YrOMIOBHOTO W YrO/0BHO-MNPO-
LIeCCyanbHOro 3aKoHa, MOIHOTa W BCECTOPOHHOCTb UCCNEA0BaHUSA [oKa-
3aTeNbCTB, MUCMOMb30BAHME U NPUMEHEHNE NPU PaspeLLeHN YronoBHbIX
[en BCero onbiTa, HaKoMIeHHOro opraHamu CnesicTBuUs, NPOKYPaTypoin u
CyAoOM B 06f1acTU 60pb0bl C MPECTYMHOCTbHO, CBUAETENLCTBYIOT O Mpa-
BW/ILHOCTW, O6BEKTUBHON LOCTOBEPHOCTM BbIBOLOB CYLa.

MpakTnyeckas AesTeNibHOCTb CyAa SBNSETCS OAHOBPEMEHHO OCHO-
BOW NO3HaHWA (PAKTOB, COCTABNAOLWMX NPEeSMET UCCNef0BaHUS Yro/oB-
HOrO fena, U KpUTeprem MpaBu/IbHOCTU BbIBOAOB Cy/a 06 06CTOATENbCT-
BaX MPECTYNHOro AesHNS.

B npoueccyanbHOW nuTepaType BbICKAa3blBa/IOCh MHEHWE O TOM,
UTO MOHSATWE BHYTPEHHEro YyOeXAeHWs Ccyfeil cnefyeT TpakToBaTb Kak
MMetoLLiee IBOSIKOE 3HayeHue: YOeXxaeHWe Kak pesynbTaT AesTeNlbHOCTM
cyfa v yoex/aeHne Kak KpUTepuin OLeHKM 10Ka3aTenbCTB.

YTBEPXAEeHME O CYLLECTBOBAHUM B MPOLECCe «ABYX YOEXAeHMWin»
HenpaswibHO. OHO BefeT K MPOTUBONOCTABMEHUIO BHYTPEHHEro y6ex-
JEHVS KaK KpUTepusi OLEHKMN [OKA3aTeNbCTB U BHYTPEHHEr0 yoexaeHns
KaK pe3ynbTaTta Takoli OLeHKW. Ha camom aene Mbl He MOXeM NPOBOAUTb
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Takce pasrpaHuyeHune. Kak 6b110 NOKa3aHo Bbille, YOeXAeHUe B CYLLECT-
BOBaHWW ONpejeneHHOro jakTta He BO3HWMKAET caMo Mo cebe, a cKnagbl-
BaeTCs B NpoLecce UccnefoBaHns aToro (hakta. B cBoto ovepesp, 310 mc-
CNefloBaHNe He MOXeT OblTb OTOPBAHO OT AEATENbHOCTM Cy[fbW, NPOu3-
BOZALLEro Takoe mnccnegoBaHue. ViHbIMK cnosamu, KOrga Mbl FOBOPUM O
BHYTPEHHEM YOeXAEHUN Kak KPUTEPUW OLEHKUN J0Ka3aTeNbCTB, TO 34€eCh
UMeeTCs B BUAY He ybex[aeHune, pa3 1 HaBcerga CroXMBLLIEECS NOMMMO
Jena, a ybexgaeHue, GopMupytoLLeecs B NpoLecce pacCMOTPeHUs Yro-
NOBHOrO gena. Takum 06pa3om, peyub MAET He 0 ABYX Pas/fMyHbIX MO Cy-
LLECTBY MOHATUSX BHYTPEHHErO YB6eXAeHUs, a 0 PasfINyHbIX CTeneHsX
YBEPEHHOCTN B CYLLECTBOBAHUM UCKOMbIX (PAKTOB, CTYMeEHAX (opmupo-
BaHWA €4WHOTO BHYTPEHHETO yBexaeHus.

BHyTpeHHee yb6exaeHue Cyfeil onupaeTca Ha WX  couma-
NINCTUYECKOE NpaBoco3HaHue. Cyfabu, OLEHMBas Kaxablid (hakT, npoxo-
JALMIA neped HUMK, PYKOBOACTBYHOTCS CBOMMW (HNOCOCKUMM MONN-
TUYECKMMW, HPABCTBEHHbLIMU, NMPaBOBLIMW NPeACcTaBeHusMA. ITO Urpa-
€T peLuaroLLyto posib B 06ecneyeHnn NpasuiibHOr0 BOCNIPUATUS CYAbSMM
OTAeNbHbIX (haKTOB MO AeNy W CO34aHWMKN YOeXAeHWs Cyfeil B BUHOBHO-
CTU W HEBUHOBHOCTMW MOACYANMOTO.

KakoBa KOHKPETHO posib COLMAIMCTUYECKOTO NPaBOCO3HAHWS Mpu
OLeHKe [J0Ka3aTe/lbCTBEHHOro Martepuana v paspeLleHnn CyaoM Yrosos-
HbIX gen? OHa COCTOUT:

1) B ysiCHEHMM MPK aHanM3e AoKa3aTenbCTB 0COBEHHOCTEl CoBep-
LLEHHOMO MPECTYNNeHNsl, 06LLECTBEHHO-MONNTNYECKON 06CTaHOBKW, B
KOTOPOI npecTynsieHne 6bl10 COBEPLLEHO, U CBA3W LAHHOTO MpecTyne-
HUSA C NPUYMHaMK, ero NOpPOAUBLLINMU;

2) B NpaBW/bHOW OLEHKE AEMCTBMIA NOACYANUMOrO C TOUKMN 3pEHNS
Tpe60BaHWii 3aKOHA 1 MHTEPECOB KOMMYHUCTUYECKOTO CTPOUTENbCTBE;

3) B NpaBW/IbHOM ONpeAeneHn Mepbl HakasaHUs Ha OCHOBE COBO-
KYMHOCTW JaHHbIX O AEAHUW W SINYHOCTW NPECTYNHWKE, COOPaHHbIX Mo
neny.

Mpn pelleHnn yronoBHOro Aena cyf 06s3aH BbIACHUTb, B YeM
KOHKPETHO MPOSIBUANCL NPECTYMHble AEe/CTBMSI 0OBMHSEMOrO, B Kakol
06CTaHOBKe OblN0 COBEPLUEHO MNPEcTynneHue, 06s3aH NPaBW/bLHO OLe-
HUTb COLMaIbHYIO OMacHOCTb JaHHOrO NPECTYNSIeHNs Ha OnpeaesieHHOM
aTane COLMIMCTUYECKOTO CTpOUTeNbCTBA. COLMaIMCTUYECKOe NpPaBo-
CO3HaHVe Cyfei 1 B 3TOM Cllydae CNYXXWUT KIOUYOM K MpaBuIbHOMY Mo-
HUMaHUIO 06CTaHOBKM, B KOTOPOI COBEPLUMIOCH MPECTyn/eHne, K npa-
BW/bHON OLEHKE 3TOro MPEecTynieHus, nbo LaeT BOSMOXHOCTb CYAWTb,
HaCKO/bKO COBEpPLUEHHbIE MPECTYNHble [elCTBUA HEe TOMbKO Mo (op-
MaJIbHbIM MPU3HaKaM, HO U MO CYLLECTBY SBASIOTCA COLMAIbHO OMacHbI-
MW N5 06LLecTBa, TPEOYOLWMMN NPUMEHEHNS Mep YrO/I0BHOIO Hakasa-
HuA.
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Bo u3bexaHve (opmanbHOro peLleHms gena cyabu LOMKHbI YMETb
NpaBUIbHO NPUMEHSATb HOPMbI MPaBa K KOHKPETHbIM 06CTOATENLCTBAM.
CoumanMcTnyeckoe NPaBoCcoO3HaHME B 3TUX Clyyasx He CTOUT Haj 3aKo-
HOM. OHO BbITEKAET M3 3aKOHA W HanpasfeHO Ha TOYHOE ero npumeHe-
Hue. Mbl He MOXXEM COrNacuTLCA C BbICKasblBaHNAMU A. H. BbILLMHCKOrO
n C. A. TO/lyHCKOro O TOM, YTO MPaBOCO3HaHWE Cyfbl KOPPEKTUpYeT
MpYMeHeHMe 3aKoHa, B CUMy CBOMX (hOpMasbHbIX Ka4yecTB 60niee abeT-
PaKTHO OTHOCALLEroCs K >KU3HEHHbLIM ABIEHUAM, YeM 3TO UMEeT MeCTO B
KeOKZOM OTZeNbHOM Ciydae cyfebHON npakTuku. MNpaBoco3HaHUE He AB-
NSETCA UCTOYHUKOM MpaBa B POPMasIbHOM, FOPUANYECKOM 3HAYEHNM, NO-
3TOMY OHO HE MOXXET 3aMeHsTb 3aKOH. BCeCTOPOHHWUIA y4yeT BCex OTAr-
HaKOLLMX W CMArYatoLWmMx 06CTOATENLCTB NO Aeny Ha OCHOBE COLMan-
CTMYECKOro NpaBOCO3HaHWUA — 3TO He KOPPEKTMPOBKA 3aKOHa, a, Haobo-
poT, TOYHOE Ero NPUMEHeHMe.

Mpy NpMMeHeHUW HOPM npaBa Nepef CyAbSMWU CTOUT BaXKHasd 3a-
[aya ySCHeHMs CMbICNa MPaBOBOA HOPMbI, OO 6€3 3TOr0 HEBO3MOXHO
NpasWibHO NPUMEHSTb €e. YACHUTb CMbIC/T MPaBOBON HOPMbI — 3TO
3HQUUT BbIICHATb MO/IMTUYECKOE COAEPXXaHWe NpPaBOBOM HOPMbI, €e Ha-
MPaBfeHHOCTb, €e CNYXXEeBHYIO posib, ee CBA3b C KOHKPETHBIMU XM3HEH-
HbIMW ClyYasmn. A 3TOro Hefb3s LOCTUTHYTb 63 COLMAnUCTUYECKOro
MpaBOCO3HAHWSA, KOTOPOE B K&XXA0M OTZAE/IbHOM C/y4ae LOMKHO CIYXWUTb
pewlarowym (hakTopoM B MPaBWIbHOM YSICHEHWM CMbIC/a NPaBOBOW HOP-
Mbl.

lMpaBu/ibHOE TONKOBaHME 3aKOHOB COBETCKMM CyAOM, OCYy-
LLLeCTBNSIEMOE Ha OCHOBEe COLMAaNMCTUYECKOro MpaBOCO3HAHWSA, ABNAETCH
OHVM W3 CPeLCTB YKPEneHUs COLMaIMCTUYECKON 3aKOHHOCTH.

CounanncTmyeckoe NpaBoCO3HaHWE MMEET 60/bLLIOE 3HAYEHUE U B
BbIGOpe cnpaBefMBOM Mepbl HakasaHus. Cyfabsi, paccMatpusas TO WAu
WHOe [ef0, peLuas BONpOC O Mepe HakasaHws, PyKoBOLCTBYeTCsA Tpebo-
BaHVEM 3aKOHa, He [OoMnycKas NMPOU3BOJbHLIX OTCTYMNAEHWUIA OT 3TUX Tpe-
6oBaHui. HO ¥ 34ecb MpaBOCO3HaHWe CyAbW, ero B3rnsAbl Ha 3ajauu
NpaBocyausi, YUeT BCE COBOKYMHOCTU OBCTOATENbCTB, YCTaHOBMEHHbIX
no martepuanam fAena, NOMOratOT MPaBUILHO MOHATL U NPUMEHWUTL Mpa-
BOBble HOPMBbI.

Ponb cOLMaIMCTAYECKOrO NPAaBOCO3HAHUA HArfsgHO MPOSIBASETCS
Npvi NPUMEHEHWI YCNIOBHOMO OCYXKAEHMS.

B pekpete 0 cyae Ne 2, rae BnepBble YNOMUHAETCSt 06 YC0BHOM
ocyXaeHun, 6bin1a 0cobo 0roBopeHa pPosb YoeXAeHNsa cyaei npu npume-
HEHWW HakasaHWs BOOOLLE U YCIOBHOIO OCYXXEHUA B YaCTHOCTM. CTaTbsl
29 pekpeTa rnacuna: «HapogHble 3acefaTenin peLuatoT BOMPOC He TONbKO
0 (haKTe MPECTYNSieHUs, HO U O Mepe HakaszaHus, MpPUYeM OHWU VMEIT
MpaBo YMEHbLUNTL NOMIOXXEHHOE B 3aKOHe HakasaHue Nno cBoemy ybexue-
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LU0 BNAOTb A0 YCOBHOIO WAM MOMHOFO OCBOOOXAEHUS 06BMHSEMOTO
OT HaKazaHusi».

YCNoBHOE OCYXAeHMe — 3T0 0cobast (hopMa CMArYeHUs Hakasa-
HWS, KOTOpas OMpesensieTcsl UCKIUNTENbHO NyMaHHbIM OTHOLLEHUEM K
4esoBeKY B COLMA/IMCTAYECKOM OOLLECTBe.

MpaKTyKa NPYMEHEHNS YCNOBHOMO OCYXXAEHWSI COBETCKUM CY[OM
YKa3bIBaeT, YTO OCHOBaHWAMM 151 NMPUMEHEHWS| YCIIOBHOMO OCYXAEHWA
MOryT ObITb HECOBEpPLUEHHOMETME, 60Me3Hb, MPEecTapenblii BO3pacT, Ha-
XOXAEHUE Ha WXKAMBEHWW MWL, COBEPLUMBLUErO MPECTYMeHne, Mao-
NETHWX AEeTe, YNCTOCEPAEUHHOe packasHuWe, 3aciyri nua B NPoLLIoM W
T.4.

Bo BCex 3TuX Cyyasx cyq PyKOBOACTBYETCA NPU OLEHKE COOTBET-
CTBYIOLUMX [0Ka3aTeNbCTB COLMANCTUYECKUM MPaBOCO3HAHWEM, MpPO-
HUKHYTBIM NPUHLMNAMW MOLANHHOIO COLMa/IMCTUYECKOrO ryMaHu3Ma.

OTMETMB pONb BHYTPEHHEro YOexaeHus cydem u ux co-
LIMaIMCTMYECKOr0 MPaBOCO3HaHMS B MPOLIECCE OLEHKM [O0Ka3aTesbCTs,
cnefyeT BMeCTe C TeM MOAYEPKHYTb HepaspbIBHYH WX CBS3b U €AUHCTBO
C TpebOoBaHMAMM COLMANIMCTNYECKON 3aKOHHOCTW. BHyTpeHHee ybexae-
HWe Cyfeil BbIpaXaeT COLMANNCTAYECKOE NPaBOCO3HaHWE NMPUMEHUTENb-
HO K KOHKpPEeTHbIM 06CTOsTeNbCTBAM Aena. OHO npeanonaraeT yBepeH-
HOCTb B HEOOXOAMMOCTMN HEYK/IOHHO COBMOAATL MPeanicaHns COBETCKO-
O 3aKOHa, BbIPaXAOLEro BOMHO Tpygawmxcsa. Takum 06pa3om, BHYT-
peHHee ybexxaeHne Cyaeil OCHOBbLIBAETCA B paBHOM CTENEHM M Ha Tpebo-
BaHMsIX 3aKOHA U Ha JOCTOBEPHO YCTaHOBNEHHbIX CYAOM (haKTax, CyXuT
METOZOM OBHapY>KeHWs1 CBA3N HOPMbl MpaBa C KOHKPETHLIMU (hakTamu
XN3HW.

§ 3. Cyfe6Hasi oLeHKa OTAe/IbHbIX 40Ka3aTeIbCTB U BCe COBOKYMHOCTM
[0Kas3aTefIbCTB MO Aeny

OLleHKa [10Ka3aTeNbCTB CyA0M NepBOli MHCTAHLMM 3aK/oYaeTcs B
onpeaeneHnn 1x OCTOBEPHOCTM W 3HAUEHUS /1S YCTaHOBNEHMS (HaKTOB,
BXOAALLMX B MPEAMET UCCNef0BaHNS MO YrosIOBHOMY AeNy.

OueHKe B Cyae MOAMexXaT Kak Kaxaoe oTfe/bHOe [10Ka3aTe/bCTBO,
Tak W BCS COBOKYMHOCTb COBPaHHbIX MO Ay [0Ka3aTe/bCTB.

Mpy NPoBepKe M OLEHKE [0Ka3aTeNbCTB HEOBX0AUMO Y6eanThbCs,
Npexe BCEro, B UX IOCTOBEPHOCTM, TO €CTb HAIMYMM MW OTCYTCTBUM B
HUX TaKUX MPU3HAKOB, KOTOPbIE CMOCOGHbI Bbi3BaTb COMHEHME B UCTUH-
HOCTW CBEAEHWIA, MOMYYEHHbIX U3 COOTBETCTBYHOLMX  WMCTOYHWKOB.
Jl0CTOBEPHOCTb [l0Ka3aTe/bCTB YCTaHAB/IMBAETCS B CBSA3N C 0BCTOSATENb-
CTBaMM KOHKPETHOrO YrofoBHOro Aena. Mpu 3TOM CyZ MCnosb3yeT pas-
NINYHbIE MpUEMbl ONpeAeneHUst AOCTOBEPHOCTM, HanpaBneHHble Ha aHa-
/N3 1 COMOCTaB/IEHNE [0KA3aTeNbCTB. K HAM OTHOCATCS: NPSIMOiA 1 nepe-

865



KPECTHbIA [OMPOC, O4YHas CTaBKa, Or/alleHne MPOTOKO/IOB JOMpPOCOB,
OCMOTPOB, O0ObICKOB, BbIEMOK, COCTaBMIEHHbIX Ha MpeBapUTelbHOM
CNeACTBWM, MPEeLbsBNEHNE CBUAETENO WU OBBMHSEMOMY BELLECTBEH-
HbIX U MUCbMEHHbIX [0Ka3aTeNbCTB, Ha3HaYeHWe HOBOI MM MOBTOPHON
3KCMEepTM3bl, 4OMPOC 3KCNepTa n T. 4.

YCTaHOBMEHME JOCTOBEPHOCTM [0Ka3aTeIbCTB NPOMNCX0ANT B Mpo-
Lilecce WccnefoBaHMs Kak MCTOYHMKA CBEAEHMIA O [0Ka3aTeSbCTBEHHOM
(hakTe, TaK M [AOKa3aTe/IbCTBEHHOINO (haKTa, B3ATbIX BO B3aMMOCBSI3N.
JlOCTOBEPHOCTb A0Ka3aTeNIbCTBA HE MOXET ObITb YCTAHOB/IEHA MCCNEfO-
BaHWEM TO/IbKO MCTOYHMKA CBEAEHWIA O [0Ka3aTe/lbCTBEHHbIX (haKTax,
160 ero 4O6POKaYeCTBEHHOCTL Cama MNo cebe elle He onpeaensieT 4OCTo-
BEPHOCTU M3B/IEKAEMbIX U3 HEro (hakToB, BO-MEPBbIX, MOTOMY, UYTO CBe-
[EHWs, NO/yYeHHble U3 ONPeAeneHHOro UCTOYHMKA, MOTrYT 6o CooT-
BETCTBOBATb, /IM60 He COOTBETCTBOBATL AEMCTBMTENBHOCTW. Hanpumep,
CBMAETENb CYOBEKTUBHO CTPEMMWTCS pacckasaTb MpaBgy Cyay, O4HAKO OH
MOXET OLwMbaThCA, 3a61yaaTbes, U T. 4. M03ToMy He BCerga nokasaHus
CBMAETENs, 0O6BMHAEMOr0, Kakoi-nmbo AOKYMEHT M T. A4. MOryT cofep-
XaTb B cebe CBeAeHWs O [Ae/iCTBMTENbHO MMEBLLMX MECTO 06CTOATENb-
cTBax. VHaue roeops, He BCErga HaiMume WCTOYHMKA [JOKAa3aTenbCTBa,
OTHOCMTE/NIbHO KOTOPOrO HET HMKaKMX OCHOBaHWIA 151 MOJ03peHUs O
NOXKHOCTW COAEepXalyxcs B HEM AaHHbIX, OyAeT O03HauaTb HaaMuue B
Jene onpefeneHHbIX [0Ka3aTebCTBEHHbIX (HaKTOB. BO-BTOpLIX, NOTOMY,
YTO A1 OKOHYaTEe/IbHOro YCTaHOBMEHUS JOCTOBEPHOCTU WCTOYHMKA B
psge cnyvaeB HeOOGXOAMMO aHaIM3MPOBaTb CBEAEHUSI O [0Ka3aTesbCT-
BEHHbIX (PaKTax, KOTOpble 3TUM MUCTOYHWKOM JOCTaBNAOTCS (B TOM Ymc-
Ne NyTem COMOCTaBMTE/IbHOTO aHain3a AaHHOTo U APYTWX [OKa3aTenbCTB
no geny).

M3noxeHHOe Bblle CBMAETENLCTBYET O TOM, YTO [OCTOBEPHOCTb
[0Ka3aTeNbCTBa He MOXET ONpefensiTbCi AOCTOBEPHOCTHIO TOMbKO WC-
TOYHMKA [OKa3aTeNbCTB.

[ns Toro 4yTobbl YCTaHOBUTH [OCTOBEPHOCTbL A0KA3aTeNbCTBa, He-
06XO0AMMO Hapsay € 1ccnesoBaHNEM UCTOYHMKA CBEAEHWIA O AOKa3aTe b-
CTBEHHbIX (hakTax mccnefoBaHa U cammn hakTbl. [OCTOBEPHOCTL [OKa3a-
Te/bCTBEHHbIX (DAKTOB, TaK Xe KaK M JOCTOBEPHOCTb UCTOUHMKA, NpoBe-
psieTcA ApYrMK [oKasaTenbcTBamu Mo geny. MNpu 3TOM cnegyet oTMe-
TUTb, YTO YCTaHOB/IEHWE AOCTOBEPHOCTW [0Ka3aTeNbCTBEHHbIX (DAKTOB
TECHO CBf3aHO C YCTaHOB/IEHWEM [OCTOBEPHOCTY UCTOUHMKA 1 HA0BOPOT.

MHorga Ha npakTyke [OCTOBEPHOCTb AOKa3aTebCTBa OMnpeaenseT-
€A He MyTeM MCCNEeA0BaHUSA UCTOYHMKA CBEAEHWIA O A0Ka3aTelbCTBEHHbIX
(hakTax 1 cammx (haKTOB, a OCHOBbIBAETCS Ha LOBEPUM K JIMYHOCTM fOM-
palMBaeMoro. BeTpeyatolymecs Ha NpakTuKe cayyan NosIHOMO JOBEPUiA K
MOKasaHUsM CBWAETENEN, 3aHMMatoLWMX BMAHOE OO6LLECTBEHHOE MOJ10-
YKEHMe, MOMb3YIOLMXCA XOpoLwein penyTaumeid u T. 4., U, HaobopoOT,
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OryNbHOIO HefloBEpPUsi K MOKasaHWsAM CBUAETENel, paHee CyaMBLUMXCA,
NO/Nb3YHOLLMXCA LYPHOW CNaBoOi, HAXOAALLMXCA B APYXKECKUX UK POACT-
BEHHbIX OTHOLLEHUSX C NOACYAUMBIMW U T. 4., HE MOTYT ObITb NMPU3HAHbI
NPaBUIbHLIMM.

KOHeYHO, NIMYHOCTL AONpallMBaemMoro MMeeT 6osbliee 3HayeHue
Mpu OLEHKe [0Ka3aTeNbCTB. W ee n3yyeHne ecTb COCTaBHas YacTb MU3yYe-
HWS1 JOCTOBEPHOCTU COOTBETCTBYHOLLMX MOKa3aHWii, 160 (opmmpoBaHme
MOKasaHUi HepaspbIBHO CBA3AHO C IMYHOCTLIO YenoBeka. B yacTHOCTH,
[Nt NPaBU/IbHOM OLEHKN NMOKa3aHWUiA CBMAETENs, 06BUHSEMOr0, 06bsICHE-
HWIA 3KcnepTa HEO6XO04MMO WCCnefoBaTb MX O6LWMIA KyNbTYpPHbIA Ypo-
BEHb, MOPa/bHbI 06K, PU3NYECKOE N NMCMXNYECKOE COCTOSIHME U T. [.
BmecTe ¢ TemM COBEpPLUEHHO HeZOMYCTUMO CTPOUTH BbIBOAbI O LOCTOBEP-
HOCTW NOKasaHWA 3TWX /WL, MCXOAs TONMbKO M3 [0BEPUS K JIMYHOCTM
[0npalunBaeMoro. B NpoTMBHOM Crydae Takas NpakTuka, No CyLLEecTBy,
BOCKpeLLaeT npaswia Teopumn (hopmasbHbIX [OKa3aTeNbCTB.

B xope cyfebHOro cnegctems OLEHKa [OKa3aTebCTB BeAeTCH Ka-
X[bIM CyAbell B OTAENbHOCTI. AKTUBHO Y4acTBys B CyJe6HOM CheacT-
BUW, CYfbN YXKe B X04e Cyfe6HOro 3acefjaHns COCTaBnsatoT cebe onpese-
NEHHOE MHEHWe O [OCTOBEPHOCTV KaXZoro W3 mccnegyembixX [OKasa-
TenbCTB. OfHAKO OLEHKa [OCTOBEPHOCTU [OKa3aTeNbCTB B NpoLecce cy-
[e6HOro cnepcTaus sBNAETCA NpeaBapuTenbHOW. OKOHYATebHYHO OLeH-
Ky JOCTOBEPHOCTU KaX[Oro [oKasaTeNbCTBa Cy MOXET AaTb TO/bKO Ha
OCHOBE OLIEHKM [10KAa3aTe/lbCTB B UX COBOKYMHOCTY.

Cratbd 17 OcHOB yronosHoro cygonpowussogctea Cotosza CCP 1
COIO3HbIX pecny6ank 1958 roga cofepxut TpeboBaHMe K cygy Npou3Bo-
OWTb OLEHKY UMEIOLLMXCA B AeNe A0Ka3aTeNbCcTB BO BCEl UX COBOKYMHO-
cTn. OueHKa [oKa3aTeNbCTB B MX COBOKYMHOCTW O3HA4aeT, YTo foKasa-
TeNbCTBO GEepeTcs He M30NMPOBAHHO OT APYrvX A0OKa3aTe/bCTs, a B CBA3M
C HUMMK.

MpeanocbINKo  OCYLUECTBNEHNA  TpeboBaHWS  OLEHKM  A0-
Ka3aTebCTB B MX COBOKYMHOCTU ABMISETCA MOJHOE, BCECTOPOHHEE M 06b-
eKTMBHOE BbIIBNIEHME W WCCef0BaHMe LOKa3aTeNnsCTB no geny. Heobxo-
[VMasi COBOKYMHOCTb J0Ka3aTe/lbCTB He MOSB/SETCA cama CO60W, OHa
CKnafJblBaeTca B Xofe cyfe6HOro cneactaus. IoaTomy cyg LO/MKEH TLLa-

2 KonnernansHo OLEHMBAIOTCA [j0Ka3aTe/IbCTBa B XOA€ cy,qe6Horo 3acefaHua Toraa,
Korfa cyp pellaeT BONpoC O BO3MOXHOCTM 3acnyllatb AE€N0 B OTCYTCTBUE HE ABMBLUETOCA
cBmaeTena uan akcnepTa, 06 YO0BNETBOPEHNN UTN OTK/TOHEHUN XO,CI,aTaf/IICTB 06 I/ICTpeﬁOBa-
HAW [ONOMHUTENIbHBIX A0Ka3aTe/IbCTB U B HEKOTOPbLIX APYTrUX ciydasx. OfHaKko ¥ B 3TUX
cnyvanax KOMnernasbHOeE peLleHne COOTBETCTBYHOLLEro BOMpoCa WUCXOAUT U3 npe,qbl,qyu.leﬁ
pas,qeanoﬁ OL|eHKM [0Ka3aTeNlbCTB CyibAMU. KpoMe TOro, Kak yXKe 0TMeyasiocb, Takas Kosi-
NnervanbHasa OuUeHKa A0Ka3aTenbCTB CyAOM HOCUT I'Ipe,ﬂ,BapVITefleblVl XapakTep, n6o unmeet
OrpaHNYeEHHYHO Lie/b, TaK KaK K 3TOMY MOMEHTY B Pacnopa>XeHnn cyaa UMEKOTCA eLLe He BCe
[oKa3aTenbcTBa. OHa He UCK/IoYaeT N3YyYEHNA 3TUX XK€ BONPOCOB NMPU BbIHECEHNWN MPUTOBO-
pa Ha OCHOBE OKOHYaTe/IbHO COﬁpaHHOVI COBOKYMHOCTW [OKa3aTeNbCTB.
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TeNbHO MCCMefoBaTh BCe [OKA3aTeNbCTBa MO Aefy, Kak ynnyarowme, Tak
1 OnpasfplBaloLLme NOACYAMMOro. HenccnefoBaHne Kakoro-nmbo foka-
3aTeNbCTBa, MMEIOLLEro CYLLEeCTBEHHOE 3HaYeHWe O/1 BbIACHEHUS WUCKO-
MbIX (DAaKTOB, O3HA4aeT HapyLUeHVe MPUHLMNG OLEHKW [OKAa3aTe/bCTB B
NX COBOKYMHOCTK, MOTOMY YTO B 3TOM C/ly4ae OTCYTCTBYET NpW3HaK Co-
BOKYMHOCTV — COYeTaHWsi BCeX [OKa3aTenbCTB Mo Jeny.

Tak, no geny 3., NpegaHHOro cyay 3a 1o, 4To oH 30 Hos6psa 1952 .
COBMECTHO € K. 1 gpyryMm CoBepLUNA HECKO/bKO Pa36boiHbIX HanaaeHwui
Ha rpaxpaH, CyaebHas Konnerus rno yronoBHbIM genam BepxoBHOro cy-
fa PCOCP B onpefeneHnn ykasbiBasa cefytoLlee:

«/13 MPOTOKO/MOB OMO3HaHWS Ha NpeaBapuTeNlbHOM CescTBUn
BWAHO, YTO cBugeTens C. n noTepneBLunid b. onosHaim 3. 3a MU0, KoTo-
poe y4acTBOBa/I0 B pa3boiiHOM HanafgeHun. Cypa He Aan OLEHKU nokasa-
HUAM 3TUX L, B, CTAAMN MPeSBapUTeNbHOTO CNeACTBUA U HE LOMPOCUN
UX B Cyae6HOM 3acefaHunn.

Kpome TOro, cya He y4yen TakKxe U NokasaHusa ocy>kaeHHoro K.,
KOTOpbIA 328U/, UTO 3. 6bIN C HAM BMecTe Bevepom 30 Hosops 1952 T.,
TO eCTb B [leHb COBepLUEHUs HanageHWs Ha rp-Ha b.

Mpn HaNMUMK TakMX JaHHbIX CredyeT NpU3HaTh, YTO Cy[ B Hapy-
weHwve cT. 319 YTIK He oueHuMn BCexX fOKas3aTeNbCTB, UMEIOLWMXCA B fe-
ne»,

O6 OLeHKe [0Ka3aTeNbCTB B MX COBOKYMHOCTW Mbl MOXEM TOBO-
pUTb NPUMEHUTENBHO K OLEHKE, NPOV3BOLUMON CyabsSMU B COBELLATE b-
HOI KOMHaTe Mpw BbIHECEHUM NPUroBOpa. TONbKO K 3TOMY MOMEHTY Cy[,
MMeeT nepes, cob0i BCO COBOKYMHOCTb [OKA3aTe/bCTB, NMPOBEPEHHBIX Ha
CyfebHOM CneacTaum.

OueHKa [0Ka3aTeNnbCTB B UX COBOKYMHOCTW, MPOM3BOAMMAs CYb-
MU B COBELLLATENbHOW KOMHaTE, MPOTEKaeT B Hanbonee 61aronpusTHbIX
YCNOBMAX, LAtOLLMX BO3MOXHOCTb YCTAHOBUTb WCTUHHYIO LEHHOCTb W
3HaueHWe Kaxaoro JokasaTenbCTea, pa3obparscs B fene U YCTaHOBUTb
BUHY NOACYAMMOro. OueHb BaKHO B 3TOM CBA3W, YTOObI CyfbW Mpw
OKOHYaTe/IbHOW OLEeHKe [0Ka3aTenbCTB B MX COBOKYMHOCTW elle pa3s
TLATENbHO NPOBEPUNY [OKA3aTENbCTBA. ITO BAXKHO €LLe 1 NOTOMY, YTO
OLWMOKM, LONYLEHHbIE CYAOM B 3TOT MOMEHT WCCNefOBaHWs [fena, He
MOryT ObITb UCNPaB/EHbl UMW B JaNbHENLLEM 1 MOTYT MOB/IEYb TAXKESbIE
nocnesCcTBumsA B Cydae HENpaBUIbHOTO pelleHns gena. Havwbonee vactoi
OLLUMOKOW, JOMYCKAeMO CyAbsiMW NPK OLEHKE A0Ka3aTeNbCTB B X COBO-
KYMHOCTW, SBMSIETCH WrHOPMPOBaHME KakUX-IMbo 06CTOATENLCTB, yCTa-
HOBJ/IEHHBIX MO Jeny.

Takasi owmbka 6bina gonylleHa, Hanpuvep, no geny P., koTopas
Oblna NpUB/EYeHa K YrofoBHOM OTBETCTBEHHOCTM 3a TO, YTO, NPOXMBas
COBMECTHO C OCYX/A€EHHbIM LLI. 1 3Hasi, 4TO OH CUCTEMATUYECKW 3aHMMa-
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eTcs KpaXkamu, CKpblBana NOXMLLEHHbIe BeLLW, NpoaaBsana v nepeLunsana
nx cebe B TeueHne 1951—1952 rr.

HapogHbliii cy 1-ro yyacTka [3epXXMHCKOro paiioHa r. JIeHUHrpa-
[Ja BblHEC onpaBfaTe/bHbIi MPUIOBOP B OTHOLLEHWK P., cocnaBlIMCh Ha
OTCYTCTBME [OKa3aTeNbCTB ee BUHbLI. Takoi BbiBOS, CyAa NPOTUBOPEUNS
UM e CaMUM YCTaHOB/EHHbIM (hakTam W Obln caenaH Ge3 ydyeta COBO-
KYMHOCTMW BCeX 06CTOATENBCTB, YCTAHOB/IEHHBIX NO feny.

W3 maTepunanos fena, NPoOBEPeHHbIX Ha CyaebHOM CnefcTBuu, Yyc-
maTtpusanioch, 4To P. n ee coxuTenb L. B TeyeHne 1951—1952 rr. He
3aHUMaNUCb OBLLECTBEHHO MOJIE3HbIM TPYLOM, HEe WUMENWU MOCTOSAHHOIO
XWTenbCTBa. 3a 3TOT nepuog L. cosepLuna 74 Kpaxu IMYHOIO W rocy-
[lapCTBeHHOro MMyLlecTea. bbino ycTaHOBNeHO Takxke, 4yto L. wn P.
CPEACTB K CYLUECTBOBaHWIO He UMENW, KpoMe TeX, KOTopble f06bIBAINChH
MPECTYMHbIM MyTeM OT NPOAaXKM MOXMLLEHHbIX Belleid. B cBoMX nokasa-
HUSX Ha NpefBapuTeNlbHOM CNeACTBUM U B cyfe P. 3asBnisina o CBOe oc-
BEIOM/IEHHOCTU O Kpaax Belueid LLI. 3Tu nokasaHusa P. coBmagatoT ¢
MOKa3aHWAMU ocyXKaeHHOro LU. 1 nokasaHuamMm paboTHULGI CKYMOYHOIo
marasuHa b., KoTopas B CyZe 3afBwna, Y4To HeofHOKpaTHO Buiena P. B
CKYMOYHOM MarasmHe, Korfa Ta cfasana pasnnyHble HOCW/IbHble BeLUy.
MoaToMy BbIBOA Cyfa O TOM, UTO P. He Gblfia OCBEOM/IEHA O AEACTBUAX
L. Haxoguncs B MPOTMBOPEYUM C YCTAHOB/IEHHBLIMU CaMUM K€ CYLOM
(hakTamu.

CypnebHasa Konnermsa no YronosHbIM fenam BepxosHoro Cypga
PCOCP, paccmatprBas [efio B NopsaKe HaA3opa, OTMEHWMa NPUroBop Ha
TOM OCHOBaHWW, YTO CYA He OLeHW/ A0Ka3aTeNbCTB BO BCEM MX COBOKYM-
HOCTW.

OLeHKa [10Ka3aTenbCTB CyAbAMU B MX COBOKYMHOCTU UrpaeT Bax-
HYt0 POb B POPMUPOBAHWN CYAECKOro ybexaeHns no geny. BHyTpeH-
Hee ybexaeHue cyfeli He CKnafblBaeTcs caMo CO60i, OHO BblpabaThiBa-
eTCs B pe3ynbTaTe BHUMATE/IbHOTO U3YUeHWS 1 TLLIATeNIbHOM OLEHKM BCEX
maTepuanos gena.

B npouecce oueHKU foKa3aTenbCTB B CyAeOHOM 3acefilaHun y Cy-
Jei NosBNATCA OMNpefeneHHbIe CYXKAEHWS OTHOCUTENbHO (haKTOoB, NOA-
nexalmx yCTaHOB/IEHWIO Mo feny. HO 3TW CyXAeHWs He SBIATCS
OKOHYaTe/IbHbIMWU, TaK KaK OHW MOrYT HEeOLHOKPaTHO M3MEHATLCA MOf
BIUAHWEM OLIEHKM [lpyrviX [0Ka3aTefibCTB, MPOXOAALLUMX MEepes CyAOoM.
OfHM ¥3 3TUX [J0Ka3aTeNbCTB MOryT MOATBEPXJaTb paHee 06paso-
BaBLUMECH CYXAeHWUA 06 06CTOATENbCTBAX YrONOBHOrO fena, Apyrue —
CTaBWTb UX MOJ COMHEHMWe, TPEeTbY — BOBCE OTPULIATL. ITU foKasaTenb-
CTBA B/IUSAIOT Ha BHYTPEHHee YOeXeHWe Cy/bW, 3aCTaB/fs ero BHOBb U
BHOBb NPOBEPATb CAenaHHble paHee BbIBOAbl. B pesynbtate Takoro
C/TIOXHOr0 MpoLiecca OLEHKM KaK4Ooro [oKas3aTe/nbCTBa B CBA3W C ApYru-
MW [0Ka3aTeNbCTBaMK Y Cyfeil (hopMupyeTcs BHYTPeHHee Yy6exaeHue-
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ybexxaeHne OTAeNbHbIX CyAei, CNOXUBLUEECS B XOAe MPeABapuTenbHON
OLEHKM [0Ka3aTeNbCTB Ha Cyfe6HOM CnefCcTBUM, He ABNSETCA OKOHYa-
TeNbHbIM. [ TOro 4Tobbl y CyAa Kak KOMMernanbHoro opraHa Cnoxu-
nocb o6Lyee ybexaeHue, HEOOX0AMMO MPOM3BECTW OLIEHKY BCEl COBO-
KYMHOCTW [0Ka3aTeNbCTB B COBELLATe/IbHOM KOMHATe, rae Y Cyfeli Bblpa-
6aTblBaeTCS 00LIas TOUKa 3peHMst Ha 0BCTOSATENbCTBA YrONOBHOMO Aena.
BoT 370 06LLee y6exaeHne cyfeli 1 HasbiBaeTCA BHYTPEHHUM CYAENCKUM
y6exaeHvem, HaxogswmM BblpakeHue B npurosope. OT NpaBUbHO
C/TOXKMBLLIErOCS BHYTPEHHErO CYAEWCKOro yoexaeHusi B OnpeAeneHHoM
Mepe 3aBWUCWT MPaBWIbHOCTb NPUrOBOPa, BbIHECEHHOIO MO YrOfI0BHOMY
neny. B cBoto,04epefb, NpaBuibHOMY (HOPMUPOBaHMIO Cyfelickoro yo6e-
XOEHWsi BO MHOTOM CroOCOGCTBYIOT MpoLecCyasbHble MpaBuna, perynu-
pytoLime NopsagoK paboTbl Cyfeli B COBELLATENbHON KOMHATE NPU OLEeHKe
[0Ka3aTeNbCTB B UX COBOKYMHOCTY W rapaHTUpytoLLme npasuabHoe op-
MVpPOBaHMNe BHYTPEHHERO CYAECKOro yoexaeHus.

B CoBeTcKOM rocyfapcrBe CyfbW He3aBUCUMbl U MOAUMHAIOTCS
TOMbKO 3aKOHY (CT. 112 KoHcTuTyummn CCCP). 3T0 3HaUMT, 4TO Cyabu He
MOFYT MOCTaHOBNATbL NPUIOBOP BOMPEKM CBOEMY BHYTPEHHeMY Yy6exae-
HMIO Ha OCHOBE KaKMX-MBO MOCTOPOHHMX COOBPaXKEHUIA NN MO YbeMy-
nn6o NpukKasy.

CybW 1N HapoAHble 3acefaTeny paspeLuatoT YronoBHble fena, oc-
HOBbIBAsCb Ha 0Ka3aTeNIbCTBaxX, PACCMOTPEHHbIX B CyAeOHOM 3acefaHnm
N OLEHEHHBIX MO WX BHYTPEHHEMY YOEX[EHWIO, PYKOBOACTBYACH 3aKO-
HOM ¥ COLMAINCTUYECKMM MPABOCO3HAHMEM, B YC/OBUSX, UCKIOUAIOLLIMX
NMOCTOPOHHEE BO3AENCTBMNE Ha CyAei.

YronoBHO-NpoLeccyanbHblin Kogeke YK PCHCP npegocTasnser
B CT. 317 cepbe3Hyl0 rapaHTUI0 HE3aBMCUMMOCTU Cya NPU peLleHnm aena.
Cratbs 317 YTIK PC®CP rnacut: «Bo Bpemsi COBELLIaHMS U NOCTaHOB-
NEHVs NPUroBopa B COBELLATENbHON KOMHATe MOTYT HaxoAMTbCS NULUb
CyfbW, BXOAALME B COCTaB Cyfa Mo LaHHOMY [feny: NPUCYTCTBUE B CO-
BeLLaTE/IbHON KOMHaTe BO BPEMS COBELLaHWA 3anacHbIX CyZei, a paBHO
CeKpeTapsa CyfebHOro 3acefaHns U MHbIX NAL, He fONYCKaeTes».

370 NpaBMIO CO34AET, BO-NEPBbIX, BO3MOXXHOCTb B CMOKOHOW 06-
CTaHOBKe Yrnyb/ieHHO 00CyAWTb BCE AaHHble CyAaebHOro CneacTems K
paspeLunTb BCe NPeLyCMOTPEHHbIE 3aKOHOM BOMPOChI; OHO rapaHTupyeT,
BO-BTOPbIX, CBOOOAHOE U3/MOXEHWE CYAbsMI CBOMX MHEHWIA NpK 06CYX-
JeHVUN Jena; W, B-TPeTbMX, 3TO MPaBWIO OrpaxaaeT camoe (hopmMpoBa-
HVe KONNErnanbHoro ybexaeHvs cyfei no Aeny oT NOCTOPOHHEro BMe-
LIaTeNbCTBa U JaBNeHWs Ha yoexaeHue cyfell co CTOPOHbI OTAENbHbIX
amn,,

HapylueHne TaiHbl COBeLLaTe/IbHOW KOMHaTbl, Bblpa3viBLUEECs B
MPUCYTCTBMM BO BPEMSs COBELLaHWS CyZeil NOCTOPOHHMX UL, B COBeLla-
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Te/bHON KOMHaTe, fBnseTcA 6e3yCnoBHbIM NOBOAOM K OTMEHE MpUroBO-
pa.

BepxoBHblii Cyg CCCP, paccmaTpvBasi B Mopsiike Haa3opa Aeno
M. n apyrux, Hawles, YTO «Mpu PacCMOTPEHUM AaHHOTO fena HapOAHbIN
cyf ponyctun rpybeliliee HapylieHne Hopm YTK, a UMEHHO: a) Hapy-
LeHme cT. 317 YTIK: B cOBeLlaTeNbHY0 KOMHaTY MOC/e HanvucaHusa npu-
rosopa, KoTtopbiM I1. 6bl1 OCYX[JEH K OAHOMY ro4y WCnpaBWTENIbHO-
TPYLOBbIX paboT ¢ yaepxaHuem 20 MPOLEHTOB M3 3apaboTHOW miaThl,
BOLL/IM NMOMOLUHWK Npokypopa [. v HapogHblii cyabs 3-ro yyacTka T.,
KOTOpble CTafM HacTavMBaTb Ha COCTaBfIEHUW PYroro NpPUrosopa W Ha-
CTOANM Ha 60/ee XECTKON Mepe HakasaHus B OTHOLeHWM [1., 4To nog-
TBepXKaaeTca HapoaHbIMY 3acegaTtensmm C. 1 P., y4acTBOBaBLUMMMU B Bbl-
HECEeHMW 3TOro NPUroBopa...». B BUAY WM3NOXEHHOrOo, a TakXke Hapylue-
HuA cT. 258 YK PCHCP BepxosHbiii Cyg CCCP npurosop no geny 1.
W Opyrux OTMEHWN, U Aeno Hanpasun Ha HOBOe PacCMOTPEHMe.

Cratba 317 YTK PC®OCP Hapyllaetca nuwb B Cyyasx, Korga
MOCTOPOHHME NMLA HaXOAUMCh B COBELLATE/IbHOW KOMHaTe B MOMEHT
BblHECEHUS NpuroBopa. M03ToMy HenpaBWUAbHO CHATATb HAPYLLEHHOM CT.
317 YMNK PC®CP B ToM cfyyae, Korja B COBellaTelbHOM KOMHaTe Ha-
XOAMMCh NMOCTOPOHHUE UL BO BPEMS MepepblBa CyAebHOro 3acefaHus.

PaboTa cyfeit B coBellaTeNbHOM KOMHaTe MPOXOAMT B MOC/ef0Ba-
TeNbHOCTU, YCTaHoBeHHO B cT. 320 YK PCHCP. CoBepLUeHHO Heao-
MyCTUMO, KOrJa CyZ B COBELLaTeNbHOM KOMHaTe HauMHaeT 06CyXaeHue ¢
KOHLa, TO eCTb CHayasia Cor/lacoBbLIBAETCA BOMPOC O BMHE U HakasaHuu, a
3aTEM Y)Ke peLuatoTcs BOMPOCHI, OTHOCALLMECH K [OKA3aHHOCTM COObITMA
npectynneHus. MNpy TakoM «nopsake» 06CYXAeHWs BOMPOCOB BCerga
BO3MOXHO OJHOCTOPOHHEe UX pelueHue. MopsagoK 06CyXXAeHUs BOMpPo-
COB, YCTaHOBMEHHbIN cT. 320 YTIK PCOCP, rapaHTupyeT BCECTOPOHHEe
00CYyX/eHMe BCeX [0Ka3aTeNbCTB W LOCTMXKEHWE TBEPLOro y6exaeHus
OTHOCUTENbHO (DAKTOB, NMOAJIEXALLMX YCTAHOBIEHUIO M0 AeNy.

MopsagoK coBellaHusa Cyfein mpoucxoguT B (hopMe MOCTaHOBKM
npeacefaTeNibCTBYIOLLMM Ha PeLleHune cyja BOMPOCOB W MOMYYeHUs Ha
HUX YTBEPAWTENBHOrO WM OTpuuaTensHoro oteetoB (cT. 323 YIK
PC®CP).

Llenbio coBelaHus cyfeii ABnseTcs BbipaboTKa Ha OCHOBE TLUa-
TENbHOr0 WCCNeA0BaHNsA Kak KaXK[oro [OoKasaTeNibCTsa, TaK M MX COBO-
KYMHOCTW, e4MHOr0 MHEHWS Mo feny.

Cyabn NPUXOLAT B COBELLATENbHYIO KOMHATY, YXKe UMes onpege-
NeHHoe yb6exxaeHne 06 06CTOATeNbCTBAaX YrofioBHOro fena. Ho atoro
y6exaeHus elle HeJoCTaTOYHO 419 COCTaBfieHns npurosopa. B npuro-
BOpe AO/MHKHO HaWTW BbIpaXXeHVe He YOeXKAEHNEe KaKAOro B OTAEbHOCTM
cyfbu, a ux obLuee eaMHoe MHeHve no geny. Obuiee MHeHWe cyfeli Mo
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Jeny MOXeT 6bITb BbIpaboTaHO UL B pe3y/ibTaTe BCECTOPOHHErO 06-
CYXKIEHWNS BCEX MaTepuasioB Cyfe6HOro CnescTaus.

B npouecce coBelaHns SOMKHbI 6bITb NMPOaHaIN3MPOBaHbl U NOf-
BEPrHYTbI 06CYX/EHUIO BCe 63 UCKMOUEHNA UMEIOLLMECS B fene [OKa-
3aTeNbCTBa, roBOPSALLME KaK 3a, Tak ¥ NpoTUB nogcyaumoro. Ecnv B npo-
Lilecce COBELLaHWs Cyfeil OKaXETCA HEBbISCHEHHbLIM Kakoe-Mbo 06cTos-
TeNbCTBO YrOMOBHOIO feNa, TO CyZ MOXET, He MOCTaHOBNASA NPUroBopa,
BO306HOBWTbL Cyfe6HOe CnefcTBMe M MyTeM MNepefonpoca CBMAETENei
WM VHOTO Cyfe6HOro feiiCTBMA BbISICHUTL 3TO 06CTOATENLCTBO (CT. 325
YMNK PCOHCP. 37a cTaTha SBNSETCA CYLIECTBEHHON rapaHTWeli 060CHO-
BaHHOCTW BHYTPEHHEro cygeiickoro ybexaeHus. Cyg B JaHHOM Cydae
He MOXET 3aMeHUTb HEeBbLIACHEHHOE 06CTOSATENLCTBO CBOMMM NPeAnoso-
XeHuaMK, a 0653aH 1ccnefoBatb B CyAeOHOM 3acefaHun AOMONHUTENb-
Hble [OKa3aTeNbCTBa.

O6Cy>xaeHVe BCeX BOMPOCOB B COBELLATE/IbHON KOMHaATe NPOMNCXO0-
OWUT KonnernanbHo. MpuroBop A0/MKeH OblTb Pesy/nbTaToM 00CYXXAEHUs!
BCEMU CYLbsIMU OBCTOATENLCTB [ieNa Ha Hayanax nosiHoro paBeHcTBa. B
TeX C/yyasx, KOrfa mpu COBELLaHUW Cyfeil [OoMycKaeTcs yLieMeHue
npaB Kakoro-nmbo cyabW, MPUroBOp, BbIHECEHHBIA MPY HAIMYMKU TaKOro
HapyLUeHWs, pacCMaTpMBAETCS Kak HE3aKOHHbIW 1 NOAEXUT OTMEHE.

Tak, CynebHast Konnerns no yronosHoIM fenam BepxosHoro Cyga
CCCP no pgeny K. ykasana: «...HapoAHbIA Cyf MpU pacCMOTPeHWN Aena
JonycTun HapyweHve Hopm YTIK, BblpasuBLUeecs B TOM, YTO B COCTaBe
cyja 06a HapoAHbIX 3acedaTens He Bflafenn asepOaiigXaHCKUM A3bIKOM,
TOrf4a Kak NpuroBop COCTaBNeH Ha asepbalifpKaHCKOM A3blke». JTO NOo-
CNY>XKWMO OCHOBaHWEM [N OTMEHbI MpUrosopa no geny E.

PelueHve Bonpocos, nepeuncnieHHblX B cT. 320 YTIK PCOCP,
npoun3eBoauTca No 60/bWKUHCTBY ronocos (cT. 325 YTK PCHCP). MHe-
HWe KaX0ro CyAbW, KOTOPOE OH BbIPAXKAET MPU 3TOM, LO/HKHO OTPaXKaTb
ero BHyTpeHHee ybeXxeHne, K KOTOPOMY OH MpULLEN B pe3ynbTare pac-
CMOTPEHUS YTOMOBHOTO fiena B Cyfe6HOM 3acefjaHnn U ero 06CyXaeHUs!
B COBeLLaTe/IbHON KOMHaTE.

HuKTO ¥3 cygeli He MMeeT NpaBa BO3AEPXKATbCA OT BbIPaXKEHUS
CBOEr0 MHeHWs. [ns Toro 4tobbl 06EcneynTb BbISB/IEHNE MOLAMHHOIO
MHeHUs Cyfeld, 3aKOH yCTaHaBNMBaeT, YTO MpefcesaTeNibCTBYHOLLMIA no-
[aeT cBoin ronoc nocnegHum (cT. 324 YK PCOCP).

Ecnm 6bl CyLecTBOBaN0O NPOTMBOMO/MOXHOE NPAaBWIO U Npejcesa-
TeMbCTBYIOLLMIA NOAaBan ronoc nepsbIM, TO 34eCb BO3MOXHbI OblN Obl
Cnyyan, Korfja HapoAHblii 3acefaTenb, MOHafesBLUMCL Ha Mpogieccuo-
HaNbHbIA OMbIT CyAbW WMAW MOAAABLUMCL €r0 BAWSIHUIO, MPUCOEAMHUACA
Obl K ero MHeHWI0, X0TA Bbl NocnefHee U NPOTUBOPEUMSIO ero CO6CTBEH-
HoMy. OT0, 6e3ycnoBHO, BMEKNO Obl BbIHECEHWE MPUIrOBOPa BOMPEKM
y6eXAEHNIO OHOTO0 U3 Cyfeld, N OTpaXasioch Obl Ha KauecTBe NpKUroBopa.
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Cyfpsl, OCTaBLUMIACA B MEHbLUMHCTBE, BNpaBe WU3NOXWUTb B MWCb-
MeHHOM Bufe cBoe 0coboe MHeHue (cT. 325 YTIK PCHCP). 3akoH He co-
JEPXKNT yKazaHnsa 06 0653aTe/IbHON ero MoTuBMpoBKe. TpeboBaHue MO-
TMBUPOBKU, cofepxallieecs B cT. 438 YTK PCPCP, oTtHocuTCa nnLlb K
CNyyasM, KOrfa B MEHbLUMHCTBE OCTaeTCA MpefcefaTenbCTBYHOWMA B
KaCCaLWOHHON KONNernu.

Ham npegctaBnseTcs, 4To HEOO6XOAMMO pacnpocTpaHWTL TpeboBa-
H1e MOTVBMPOBAHHOCTU YKa3aHHbIX JOKYMEHTOB Ha BCE 0COOble MHEHUS,
npefcTaBnseMble B CyAax nepsoii MHCTaHumu. Cyfbs, OCTaBLUMIACA npu
0COBOM MHEHWU, [O/MKEH YKa3aTb He MPOCTO TO, YTO OH HE COrnaceH ¢
peLeHreM 60MbLUMHCTBA, & 0653aH NOAPO6HO O6BACHUTDL, NOYEMY OH He
CorflaceH C MPUHATLIM PeLleHneM, ¥ yKasaTb 0OCHOBaHWS, KOTOpble npu-
BOZAT €ro K MHOMY BbIBOAY.

MoTuBMPOBKA 0COBOr0 MHEHUS MMEET 3HaueHue ANS BbILLeCcTos-
wero cyfa. OHa NOMOraeT BbILECTOSLLEMY Cyfy 60nee MpaBUIbHO pe-
WUNTb [eno, 3Has He TOMbKO TOUKY 3peHus BONbLUMHCTBA CyAeld, Bblpa-
YXEHHYI0 B MOTVBUPOBAHHOM MPUIOBOPE, HO U TOYKY 3PEeHWs Cyfdbu, Oc-
TaBLLerocs B MeHblUMHCTBE. MNMpn aToM Hago vmeTb B BUAY, YTO ocoboe
MHeHMe BO3HWKaeT, Kak MpaBu/io, B pesynbTaTe WHOM OLEHKM, JaHHOM
cydbeli TeM WM WHbIM JOKasaTenbCTBam. [ BbILLECTOALLEA WHCTaH-
UMW, rae NpPUHUMN HEMoCPeACTBEHHOCTW feliCTBYeT B BeCbMa OrpaHu-
UeHHbIX Mpefenax, MMEHHO MOTMBMPOBKa 0COB0r0 MHEHWS MO3BONNT Cy-
OWTb, 3aCMY)XMBAET NI BHUMAHUA TOYKA 3PeHWs CyfbW, OCTaBLUErocs B
MEHBLLINHCTBe.

OueHuB BCe [oKa3aTeNbCTaa Mo feny B UX COBOKYMHOCTK, U Bbipa-
60TaB o6Lee ybexaeHve, Cyaby NPUCTYNAOT K COCTABEHUIO MPUTOBO-
pa. MocTaHoBNEHMEM Cyfe6HOro MpMroBopa 3aBepLUaeTCs HanpsXXeHHas
paboTa cyaa no pacCMOTPEHUIO U Pa3peLLeHnO YronoBHOTO fena.

MpuroBop OKa3sblBaeT GOMbLUOE BOCMMTATENbHOE BO3/EWCTBUE He
TO/KO Ha MOACYAMMOr0, HO U Ha Camble LUMPOKME KPYrW HacefieHus,
MokasblBasi, kak COBETCKOE rocyAapCTBO OTHOCWUTCH K COBepLUaeMbiM B
Halleli cTpaHe NpecTyn/ieHusM.

BocnuTatenbHOe 3HaueHve Npurosopa 3aBuCUT OT ero ybeauTenb-
HOCTW. TO/bKO Yy6eAMTeNbHLIA MPUroBOP CO34aeT y OO6LLECTBEHHOCTU
YBEPEHHOCTb B 6e3yCnoBHOV NpaBWIbHOCTU W CNpaBejMBOCTW Bblipa-
YXEHHOr0 B HEM CyfelicKoro pelleHns Mano npaBuabHO OLEHUTH [OKasa-
TenbCTBa MO Aeny, Hafo eule y6eauTb B NPaBWIbHOCTU 3TOW OLEHKK
rpaxaaH, 4o CBefeHWUs KOTOPbIX NPUroBop 4OBOAUTCS.

Y6eauTensHOCTb  MPUroBopa AOCTUraeTcs B MEpPBYHD  O4epesb
060CHOBaHHOCTbIO TeX MOMOXEHUIA, KOTOPbIE CY[ KNafeT B OCHOBY CBOMX
CYX[EHWIA, MOTMBMPOBKOI BbIBOLOB, K KOTOPbIM NPULLIEN CYA.

Mnenym BepxosHoro Cyga CCCP B cBoeM NOCTaHOBMeHMU OT 28
mons 1950 r. «O cyaebHOM npurosope» fan crefytolee pasbacHeHve
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Cyfiam no BOnpocy 0 MOTVBUPOBKE NPUroBopa: «B npurosopax LO/MKHbI
ObITb NPUBEAEHBLI MOTVBbI, HA OCHOBAHUW KOTOPbLIX CYZ NPULLEN K BbIBO-
[y O BUHOBHOCTU WU/IN HEBMHOBHOCTU B OTHOLLEHWM K&XAO0ro Moacyau-
Moro. Mpu 3TOM [O/MKHbI 6bITb KOHKPETHO YKas3aHbl [OKAa3aTe/lbCTBa,
MPOJIOXKEHHbIE CY[OM B OCHOBY OBGBWHEHWS WUAW ONpaBAaHWs NoLCYau-
MOT0, C NpPUBESEHVEM MOTWBOB, MOYEMY CY[, MPUHAN 3TW [0Ka3aTeNbCT-
Ba. OTBepras Te WK VHble UMEIOLLIMECS B fiefie AoKa3aTebCcTBa B No/b3y
06BMHEHWSA MOACYAMMOIO WK ero onpasfaHus, Cy4 JOMKEH B NPUroBo-
pe yKa3aTb, NOYEMY UMEHHO 3TU [0Ka3aTeNbCTBA UM OTBEPTHYTHI». B CT.
43 OcHoB yronosHoro cygonpounssogctea Cotoza CCP 1 cot3HbIX pec-
ny6nnk 1958 roga roBoputcs 0 TOM, YTO MPUrOBOP CyZda AO/MKEH 6bITh
MOTUBMPOBAHHBIM 1 OCHOBbLIBATLCA Ha TeEX [0Kas3aTe/bCTBax, KOTOpble
ObIM PacCMOTPEHbI B Cye6HOM 3aceiaHunu.

M3 3Tux ykaszaHwi1 3akoHa 1 BepxosHoro Cyga CCCP 0TuYeT/IMBO
BMAHA CBA3b MOTVBUPOBKM MPUrOBOpPa C OLEHKOI [0Ka3aTeNbCTB: MOTH-
BMPOBKA (DMKCUPYET Kak pe3ynbTaT OLEHKW [0Ka3aTe/bCTB Mo Aefy, Tak
N X0f 3TON OLEHKWU. VIHBbIMKU CloBamu, MOTMBMPOBKA ABMSIETCA (POPMO
BbIPXKEHUS BHYTPEHHEro cygeiickoro yoexaeHuns. Cypn B npurosope
[OMKEH HE TOMbKO U3M0XKUTb CBOM BbIBOJbI, HO U O6BACHWUTb, NMOYEMY, Ha
OCHOBAHWW YEro OH MpULLen K TakoMy, a He MHOMY BblBOAY. MOXHO B
3TO CBA3W HAMETUTb HEKOTOPbIEe 06LLME MPUHLMMLI «MOTVBUPOBKM MPU-
roBopa, He UCK/KOYatoLLMe, pasyMeeTcs, KOHKPETHOCTU B MOTUBMPOBKE
TOr0 UK MHOTO NPUTOBOPA, UCXOASA U3 CNeLMprKN fena.

1) Mpyn MOTMBUPOBKE MPUroBopa AO/MKHbI ObITh YKas3aHbl JoKa3a-
TeNbCTBA W [jaH X pa3bop B 060CHOBaHWE KOHEYHbIX BbIBOAOB CyZa Mo
deny. MoOTVBMPOBaHHbIM Hafo CuuTaTb TaKoi MPUroBOp, KOTOPbI/ He
OrpaHWYMBaeTCA NepevncrieHneM, MpoCTbIM YKa3aHWeM Ha [O0Ka3aTeflb-
CTBa, MOATBEPXKAAOLLME NN OTPULIAIOLLIME BbIBOALI CYAa, a TOT, B KOTO-
pOM [aeTcs MOAPOOGHLIA aHaM3 AOKa3aTeNbCTB, MOOXKEHHBIX B OCHOBY
npurosopa. MNpu 3TOM BaXKHO OTMETUTb, YTO TaKON aHaIN3 LOMKEH Aa-
BaTbCA He TO/bKO [OKa3aTeNbCTBaM, NOATBEPKAAIOLLMM BbIBOJ, CyAa, HO
1 emy npoTmsopevalm. Mbl HE MOXEM COrNacuTbCA € PALOM onpese-
neHuii CypebHOM KonnerM no yrosoBHbIM fenam BepxosHoro Cypa
CCCP, B KOTOPbIX MOTMBMPOBKA MPUIroBopa NMOHUMAETCA Kak CCblfKa Ha
JokKasaTenbcTBa. Tak, B onpegeneHun Cyge6Holi konnervv no yronos-
Homy feny K. oT 19 okTabps 1949 r. cofepXxuTcs cnefytollee yTBep-
XIeHve: «...B HapylueHue cT. 334 YTIK PCOCP onucatefibHas 4acTb
MPUroBopa N3NoXeHa HEKOHKPETHO, Ge3 CCbIIKM Ha [OKa3aTeNnbCTBa, Ha
OCHOBaHUM KOTOPbIX CYJ, CHATaN YCTaHOBMIEHHOM BUHY K.».

MpocToe yKasaHMe Ha /I0Ka3aTe/bCTBa He [AenaeT elle NpuUrosop
MOTUBWPOBAHHbLIM. M3 TaKoro Npurosopa Maso YTto MOXHO Y3HaTb OTHO-
CUTENIbHO NPaBU/ILHOCTM 1 TOUHOCTM PACCYX/AEHW cyaa npu 060CHOBa-
HUM TOTO WM UHOTO BbIBOAA. [119 TOro UTO6k! NPUrOBOP 6bln MOTUBUPO-
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BaHHbIM, Haf0 He TOMbKO YKasblBaTb KOHKPETHO A0Ka3aTenbCcTBa, nosio-
YKEHHbIE B OCHOBY OOBWMHEHWS WM OMpaBAaHus, HO aBaTb aHain3 3TUM
[OKa3aTenbCTBamM M MOTUBUPOBATL, NOYEMy CYA NPUHAN WK OTBEpr Te
WM UHbIE [OKa3aTe/bCTBa.

BONMbLWMHCTBO CyAeil MULYT rpamMoTHbIE, MOTUBMPOBAaHHbLIE U MO-
HATHbIE K&XXAOMY IpaXaHvHy NpuroBopbl. Takue NpuroBopsbl C yAoBne-
TBOPEHVEM BCTPEYAOTCS ayanTOpUein, Mbo Touka 3peHns cyda, SICHO Bbl-
CKasaHHas 1 XOpOoLIO MOTMBMPOBaHHas, y6exaaeT rpaxpaH B npaBufib-
HOCTW peLUeHns YroN0BHOIO fefla U CnocoBbCTBYET MOBLILLEHUIO aBTOPU-
TeTa Cyfa B rnasax HaceneHus.

OfHako Ha MpakTUKe MOXHO BCTPETUTL MPWUroBOPbI  He-
MOTUBMPOBaHHbIE. B 3TMX cryyasx Mbo BOBCE HET yKasaHWii Ha [OKasa-
TeNbCTBa, MO0 faeTCA MPOCTOE NEPeUNCEHNE KX.

YKasaHue Ha foKa3aTenbCTBa B MPUroBope — 3TO Luar Briepes no
CPaBHEHMIO C NOJHBLIM OTCYTCTBMEM Takoro ykasaHus. OfHaKo 1 B 3TUX
CNyyasx MOJOGHbIE MPWUroBOPbI CrlefyeT paccMaTpuBaTb Kak HefocTa-
TOYHO MOTMBMPOBaHHbIE. Mbl YXKe Bbillie FOBOPUAW, YTO NPOCTOe nepe-
UnCnieHVe [OKa3aTeNbCTB He MO3BOMSET MPOCNeAUTb MPaBWIbHOCTL pac-
CY>AeHuin cyaa. K aToMy MOXHO 106aBWTb, YTO 00bIYHO NEPEUUCAOTCS
[0Ka3aTenbCTBa, NOATBEPXKAAOLLME BbIBOA CyAa, a ApYyrve [oKasarefb-
CTBa MO fe/y OCTalTCA HEOCBELLEHHbIMU. DTO NMOPOXAAET HEY0BNETBO-
PEHHOCTb NPUrOBOPOM, TaK Kak B 9TWX Cly4asX OCTAeTCH HEMOHSATHbIM,
noYemy Cyf, MOBEpPWUa OAHWM [OKa3aTeNbCTBaM W He MOBEpUS LPYrvMm.
[Jaxe npv npaBUIbHOM paspeLleHnn fena BOCNMTaTeNlbHOe 3HaYeHne Ta-
KMX NPUroBOPOB HEBENINKO.

2) Mpy MOTMBMPOBKE MPUIOBOpa CyA He JO/MKEH 3aMeHsATb [oKa-
3aTeNlbCTBa CBOMMMW MpPeAnoniokeHmaMu. ogMeHa aHanms3a [OoKasa-
TeNbCTB B MPUrOBOPE U3NOXKEHWEM CBOMX MPEANOSIOXKEHUI Yalle BCEro
MPOV3BOAUTCS CYAbAMU MPU OTCYTCTBUM AOCTATOYHOrO KOMMYECTBa 40-
KasaTenbCTB No geny. Mpurosop, OCHOBaHHBINA He Ha [OKas3aTe/bCTBax, a
Ha NpeanonoXeHMaX cyaei, 6e3yCnoBHO, He MOXET BbITb MPU3HAH 060C-
HOBaHHbIM, MO0 34eCb 0ObEKTMBHAA OCHOBa — [J0KasaTeNbCTBa MoAMe-
HSAKOTCSA NPOU3BO/IbHLIMU [OrafKammn Cymei.

BepxoBHblli Cya CCCP  HeofHOKpaTHO MoA4epkuBan  He-
[OMYyCTUMOCTb MOAMEHbI [0KAa3aTeNbCTB MPEANOIOKEHNAMI, OTMEYas
HEoOX0AMMOCTb OTMEHbI MPUIOBOPOB, OCHOBAHHbIX HE Ha A0KAa3aTenbCT-
BaXx, a Ha NPesnoNOXeHUsX.

3) MoTuBMpoBKa NpUroBopa Ao/HKHa ObITb NOrMYecKn nocnesosa-
TeNbHOW W He cofepXaTb MPOTMBOPEUUs MEXAY [oKa3aTenbCTBamu W
BbIBOZAMU, K KOTOPLIM NpuLlen cyg. Jlornyeckas HenocnesoBaTeNilsHOCTb
MOTVBUPOBKM BbIPaXaeTca 60 B NPOTMBOPEUMN OHOTO YTBEPXKAEHNS
cyfa Apyromy, imbo B HEMpPaBW/IbHOM BbIBOAE M3 aHaM3a 40Ka3aTeNbCTB
no geny. MpuU4nHOI 3TOro SBNSETCS MO0 HEJOCTaTOUHOE WCCNeL0BaHue
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[ena, NMbo HeBHMMATE/IbHOE, HeBGPEXXHOE OTHOLLUEHWE CyAeli K OLeHKe
[0Ka3aTebCTB NPU COCTaBEHUM MPUrOBOPA.

MoTuBMpOBaThL HaAo N0O0I NPUrOBOP, Kak OnpaBAaTebHbIA, Tak
N 06BUHUTENbHBIN. BblNo 6Gbl HEMPaBUILHO AyMaTb, YTO MOTMBMPOBKA
HY>XHa /IMWb MO CIOXHBLIM YAMKOBbIM fefaM, NPeACcTaBMsWMM Hau-
60NbLUYH0 TPYAHOCTb MPW paccnefoBaHWy W paspeLleHnn, a no genam
[OCTaTOYHO SICHbIM MOXHO OOOMTMCb N 6e3 MOTMBMPOBKM MPUrOBOpa .
Heo6x04MMOoCTb MOTVBUPOBKU CYAbsSIMU MPUrOBOPA AUKTYETCA He TO/lb-
KO CNOXHOCTbIO fjena, HO NPeXx[e BCero 3agaqyaMy OCyLLECTBAEHMS Mpa-
BOCYAMsi B Halleii cTpaHe. MOTVBMPOBKa NPUroBOpa—rapaHTus ybeau-
TeNbHOCTU €ro, a OTCIOfa U BaXKHOE YC/OBME OCYLLECTBMEHMS BOCMUTA-
TeNbHOr0 BO3JENCTBMSA Ha Macchl. MO3TOMY MOTMBMPOBKE AO/MKHbI NOSA-
neXaTb NPUroBopbl Mo BCeM Aenam. MOTMBMPOBKa NPUrOBOPOB BaXkHa W
06s13aTe/bHa eLLe U MOTOKY, YTO 06ecneynBaeT HauyuLLKne YCnoBus 4s
MOCTaHOB/IEHUS 3aKOHHOIO 1 060CHOBaHHOIO Npurosopa. CocTae/ss MO-
TVUBMPOBOYHYHO YacTb NPUIroBOpa, CYAbM €eLLe pa3 KPUTUYECKW aHan3u-
PylOT [OKa3aTeNbCTBa W MPOBEPSIOT HA OCHOBE 3TOT0 CAeNaHHbIE BbIBO-
[Abl 06 06CTOATENLCTBAX YrO/IOBHOMO AeNa.

HakoHel, MOTMBMpOBKa MpUroBopa MMeeT 60MbLIOE 3HAYeHMe K
Ans paboThl cyaa BTOPOM MHCTaHUMKU, 60 06ecreumBaeT BO3MOXHOCTb
MPOBEPKM 0B6OCHOBAHHOCTW MPUIOBOPA.

YuuTbiBasi 60/bLLOE 3HAYEHNE MOTMBMPOBKWU MPUIOBOPOB A5 pa-
60Tbl CyA0B NEPBOI W BTOPOW WMHCTaHUWIA, cnefoBano Obl B YrOf0BHO-
npoLeccyabHble KOAEKCh BKIOUATL B COOTBETCTBYHOLLYIO CTaTbi) YKa-
3aHue Ha 06513aTeIlbHOCTb MOTVBUPOBKYW BCEX MPUTOBOPOB.

* *

PaccMOTpeB BOMPOCHI, CBS3aHHble C CYLLHOCTbIO OLEHKM [0Kasa-
TeNbCTB, POSIbIO BHYTPEHHEr0 YOEXAEHNS U COLMAIMCTMYECKOTO NPaBo-
CO3HaHWA Cypaeii B OLiEHKe [10Ka3aTeNbCTB U T. M., Mbl MOXEM AaTb Crie-
AytoLee onpeaeneHne oLeHKY [0Ka3aTeNnbCcTB, NPOU3BOANMON CYAbSMM.

OueHKa floKasaTe/bCTB eCTb MPOM3BOAMMOE B COOTBETCTBUM C 3a-
KOHOM 1 COLMANNCTUYECKUM MPABOCO3HAHMEM, MO BHYTPEHHEMY Y6exX-
[EHUIo cyfield, 0CHOBaHHOMY Ha PaCCMOTPEHUM BCeX 0OCTOATENBCTB Aena
B UX COBOKYMHOCTM, OMnpeaesieHne AOCTOBEPHOCTU W 3HAYEHUs [0Ka3a-
TENbCTB [/ YCTAHOB/EHWS (haKTOB, COCTaB/IAOWMX MPEAMET MCcneao-
BaHWs YroNOBHOIO Aena.

OCOBEHHOCTW OLEHKMN CYAOM MEPBON MHCTAHL NI
OTAENIbHbIX NCTOYHVKOB NOKA3ATE/IbCTB

BHyTpeHHee yoeXxaeHne Cyaei He ABNseTcs 6e30TUETHLIM BrievaT-
neHnem. OHO JO/MKHO MOKOWUTLCS Ha y4eTe BCeX [oKasaTesbCcTB No geny.
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BbIBOAbI Cyfja, KOTOPbIE COCTABNAKT OCHOBY MPWUroBOpa, He MOryT ObITb
NpPOn3BO/bHLIMKU, HEOO0CHOBaHHbLIMU. CTaTbst 43 OCHOB YrOM0BHOIO Cy-
ponpounssoacTea Coto3a CCP 1 coo3HbIX pecny6nmk 1958 roga u coot-
BETCTBYIOLLME CTaTbW YrO/OBHO-NPOLECCYasbHbIX KOLEKCOB COHI3HbIX
pecny6nunk TpebytoT OT Cyaa, YTOObl OH OCHOBbIBaN CBOI MPUIroBOp WUC-
KNOUNTENBHO HA UMEIOLLUXCS B fiefle [OKA3aTebCTBax, PACCMOTPEHHbIX
B Cye6HOM 3acefaHuu.

[JloKasaTenbCTBa, He PacCMOTPEHHbIe B CyAeOHOM 3acefaHnu, He
MOIYT 6bITb MONOXEHLI B OCHOBY MPUroBopa. 31O, KOHEYHO, He 03Haua-
€T, 4TO CyJ NPWU BbIHECEHUW MPUTrOBOPA HE MOXKET MO/b30BaTLCA BCEMM
«MaTepuanaMn npesBapuTeNbHOro cneactsusa. Ho fokasartenbcTsa, cob-
paHHble B CTafuW NPeABapuUTeNbHOrO pacc/efoBaHus no Aeny, UCnosb-
3yLOTCA NPY BbIHECEHUWN MPUTOBOPA TO/LKO MPY YCIOBUM UX NPOBEPKMA B
CyfiebHOM 3acefaHuu.

BepxoBHbli Cya CCCP  HeOAHOKpaTHO yKasblBa/l Ha He-
[OMYyCTUMOCTb BbIHECEHMS NPUrOBOPa Ha OCHOBaHUM MaTepuanoB npef-
BapUTENbHOIO CNEACTBUS, He WCCeoBaHHbIX B CyAebHOM 3acefaHuu.
Tak, no geny Y., ocyxaeHHoi no ct. 117, 4. 2 YK PCHCP, CypgebHas
Konnerns no yronosHolM genam BepxosHoro Cyga CCCP B onpegene-
Hun oT 30 sHBaps 1956 I. yKasana: «...Cy/[loM... He COGMoAeHblI Tpebo-
BaHWA 3aKOHa, YTO MPUIOBOP JO/MKEH ObITb OCHOBaH Ha UMEIOLLMXCS B
Jene [aHHbIX, PacCMOTPEHHbIX B CyfebHOM 3acefaHun. PesynbTaTbl
NpeABapuUTENbHONO CNeACTBUSA 0053aTeNbHO NOANEXAT NPOBEPKE B CYAe.
Cyp, yKasan Ha nokasaHus J1., KOTopbiM Y. AK0ObI yinyaeTcs B nosyye-
HUW B3ATKWU. BaXHOCTb 3TOr0 CBUAETENS OYEBMAHA, MOITOMY-TO B Haua-
ne cypebHoro 3acefaHna Y. v ee 3aWMTHWK NPOCKAN BbI3BaTb B cyg, J1.
OpfHakKo cyf, B HapyLleHue CT. CT. 272, 253, 254 YTIK PCOCP 0oTKNOHWUN
6e3MOTMBHO 3TO BaXXHOE XOATAlCTBO M TeM CamMbIM CTECHWN MpoLeccy-
a/lbHble MpaBa NOACYAMMON Ha 3alMTy CBOMX UHTepecos. V3 npoTokona
cyfiebHOro 3acefjaHns BUAHO, YTO MNOKasaHus J1. Ha MpesBapuTelbHOM
CNeACTBUM faXe He ornawanuck B cyge. Cyf He UMen npasa CeblnaTbes
Ha nokasaHus J1. 6e3 NpoBepku KX B Cyae.

WHaye peluaeTcs 3TOT BOMPOC B YrOMOBHO-MPOLECCYa/lbHbIX KO-
[eKcax psafa Apyrvx COK3HbIX pecny6nmk. Tak, 4. 1 cT. 296 YTIK Ykpa-
nHckoi CCP rnacut: «Cya, OCHOBbIBasi MPUIroBOP Ha AaHHbIX CyAe6HOro
CNeACTBMA, NPUHMMAET B COOBPaXKEHME [OKYMEHTbI, UMEIOLLMECS B fefe,
KaK OrfaLleHHble, TaK 1 He OrnalleHHble Ha CyaebHOM creacTsum». B cT.
316, u. 1 YTMK AsepbaiigkaHckoin CCP, n cT. 139 YK TypKMeHCKO
CCP coaepXuTcst YKasaHue, YTO «Cy[, OCHOBbIBAET CBOI MPWUroBOp MC-
KNOUMTENBHO Ha MMEIOLLMXCS B Aefie AaHHbIX», 6e3 OroBOPKM, YTO 3TK
JaHHble JOMKHbI ObITb paccMoTpeHbl B cygde. Copepkalimecs B 3TUX
CNyYasaX yKasaHus CyLLECTBEHHO PacXoAsaTcs C MonoxeHuem cT. 43 Oc-
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HOB YrofoBHOro cygonpounssoacTea Cotoza CCP 1 COt3HbIX pecnybnmk
1958 roga.

YunTblBasi, 4TO YrofoBHO-NPOLECCya/lbHble KOAEKChI HEKOTOPbIX
COIO3HbIX Pecny6/nK NpescTaBistoT NpaBo Cyfy OCHOBLIBATH MPUrOBOP
Ha [aHHbIX, UMEIOLLMXCS B AeNe, HO He PacCMOTPEHHbLIX B cyae6HOM 3a-
ceflaHnK, cnepyet OTMETUTb, 4To B cuny cT. 20 KoHctutyumm CCCP cy-
Jbl LOMKHbI CTPOro PyKOBOACTBOBATLCA CT. 43 OCHOB YrO/IOBHOMO Cyf0-
npounssogcTea Cotosza CCP 1 coto3HbIx pecny6nvk 1958 roga, He gonyc-
Kas OTCTYN/IeHWUIA, NPesyCMOTPEHHbIX B YKa3aHHbIX CTaTbsX YrOf0BHO-
NpoLeccyabHbIX KOAEKCOB COK3HBIX PecnybukK.

Takum 06pa3om, HE0OXOAMMbIM YCI0BMEM 3aKOHHOCTW U 0BOCHO-
BaHHOCTWM MPUroBOpa SBMSETCA MOCTPOEHME €ro Ha [JoKasaTenbCTsax,
06yCNoBMBAOLLMX AaHHBIV BbIBOA MO Aeny M 6e3ycnoBHO MCKOYato-
LLMX BO3MOXHOCTb /I060ro Apyroro BbiBoga. [pyn 3ToM Kaxaoe 13 foka-
3aTeNbCTB B OTAEMbHOCTW U BCE OHW B COBOKYMHOCTU LOMKHbI ObITh UC-
Cflef0BaHbl, NPOBEPEHBI M OLEHEHbI CyLOM. [Py 3TOM 0YeHb BAXKHO Yuu-
ThIBaTb CNELM(UNKY TeX UCTOYHUKOB, MPU NMOMOLLY KOTOPbIX YCTaHaBNU-
BalOTCH (HaKTUYECKME JaHHbIE.

B camom fene, cyabu, paccmMaTpmeas YrofioBHOE AeN0, OLEHNBAOT
[0Ka3aTeNbCcTBa, MosyyaeMble U3 PasINYHbIX UCTOYHUKOB. KaxXapblid u3
3TUX UCTOYHWKOB SIBNSETCA CAMOCTOATE/IbHBIM, XapaKTepu3yeTcs CBOUMU
npoweccyanbHbIMA 0CO6eHHOCTAMM. [pUHMMas BO BHUMaHWe 60/bLUOe
3HaueHWe J0KasaTeNbCTB B POPMUPOBAHUM BHYTPEHHETO YOEXAEHNS CY-
[ein 1 060CHOBaHMM MPUroBopa, Mbl U OCTAHOBMMCS Ha OCOOEHHOCTAX
OLEHKN OTAeNbHbIX CMOCOO0B YCTAHOBMEHWS [O0KAa3aTe/IbCTBEHHbIX (DaK-
TOB.
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A. . TpycoB
OCHOBbI Teopuun cyfebHbIX JOKa3aTe/IbCTB.
(kpaTkuin oyepk). M., 1960, c. 78-113, 159-175

MPOLIECC JOKA3BbIBAHINA
§ 1. Cogep>xaHue npouecca joKasbiBaHUSA

JokasbiBaHWe no cygebHOMy [Jeny, Kak Obli0 MOKasaHO paHee,
npeacTaBnseT pasHOBMAHOCTb MpoLecca A03HaHWA 06BbEKTUBHOW AeiicT-
BuUTeNbHOCTU. CofepXaHune npoLecca No3HaHns packpbiTo B. W. JleHn-
HbIM B K/accuueckoli gopmyne: «OT XMBOrO co3epLaHusi K abCTpakT-
HOMY MbILLU/IEHWIO U OT HEro K NpakTVKe — TaKOB ANAIEKTUYECKUIA MYTb
MO3HAHNA UCTHbI, NO3HAHNA 0OLEKTUBHOI peanbHOCTU».

3Ta hopmyna B NOHON Mepe PacKpbIBaeT W CoAepKaHue npoLiec-
Ca YCTaHOBNEHWS WUCTUHbI MO CyfebHOMY feny, TO ecTb CofepXaHue
npovecca [oKa3sblBaHUS.

OCHOBHbIMM CTYMEHAMU UK hopMamMm NO3HAHUA 3LeCh ABNAIOTCA:
CTYMeHb OLLYLLEHWUIA, BOCMPUATWIA N MpeLCcTaBNeHNA (XKMBOE CcO3epLa-
HUE) U CTYNeHb MblwneHus. B dunocodum nx 06bIMHO HasbIBalOT YyB-
CTBEHHOW U pauyOHabHONM CTYNEHAMMW MO3HaHMS.

Uto KkacaeTcs 06LLeCTBEHHOI NMPaKTUKM, TO OHa 3[eChb TaK Xe, Kak
1 B 1060M MHOM MPOLIECCE MO3HAHWA UCTUHbI (HAYYHOM, XXUTEACKOM U
T. N.), ABASETCA OCHOBOW MO3HaHWA 1 KpuTepuem (MokasaTesem) UCTUHbI.

Bcsikoe feiicTBMTENbHOE MO3HAHME BO3HWMKAET M3 MPaKTWKW, Mo-
POXAAeTCA NPaKTMYeCKMMM NOTpeGHOCTAMK Ntofdeit. MpakTuka gaeT uc-
XOfHble JaHHble, (akTbl, 6e3 KOTOPbIX HEMbICIMMA HMKaKas Mo3HaBa-
TenbHas AeaTeNbHOCTb. OHa (NPaKT1Ka) 0653aTeNlbHO TakKe OTpaXaeTcs
B MO3HaHWW B BMAE KOCBEHHOO OMbITa, TO €CTb B BMfE 3HaHWIA, [OCTaB-
LUMXCA OT NPOLLbIX BEKOB M MPUOGPETEHHBIX NPAKTUKONA Ntofeli B UHbIX
MecTax.

MapKCUCTCKO-NEHNHCKas TeopWsi CUMATAeT NPakTUKy OCHOBOWA,
(hyHZAMEHTOM BCAKOr0 MO3HaHWsA. HauMHaeTCs MO3HaHWe C OLLYLLEHWA,
BOCMPWATAIA, KOTOPblE MOYYAtOT AHOAN OT BHELUHWX MPeaMeTOoB U SiB-
NEeHWIA, CTaIKUBAsACb C HUMW B CBOEI MPaKTUYECKO >XU3HU. YyBCTBEH-
HOE MO3HaHWe [aeT BO3MOXHOCTb MOBEPXHOCTHOIO O3HAKOM/IEHUA C
06beKTamMm1 No3HaBaTeNbHON AeATeNbHOCTH.

B panbHelillemM pe3ynbTaTbl YyBCTBEHHbIX BOCMPUSATWIA BMECTE C
[aHHbIMWY KOCBEHHOrO OMbITa NYTEM MPUMEHEHUS Pa3fIUYHBIX S0rnye-

$B. U. fleHuH, dunocodickne TeTpagu, M., 1947, ctp. 146—147.



CKMX (hOpM U MpMEMOB (aHanW3, CUHTE3, MHAYKUWS, AedyKuus u T. n.)
MoJBepratoTcs 0CMbICIMBaHMID. C MOMOLLBIO  NTOTMYECKOTO MbILLIEHNS
NOAN NPUXOAAT K TEM UM MHLIM BbIBOAAM, CYXKAEHMAM M YMO3aK/oue-
HMAIM, K BbIpaboTKe MOHATUIA OTHOCMTENbHO MO3HABAaEMbIX 0OHEKTOB, YC-
TaHaB/MBas NX BHYTPEHHME, CYLLECTBEHHbIE CBS3U U OTHOLLEHMS.

JloCTOBEPHOCTb pe3ynbTaToB YyBCTBEHHOIO MO3HAHMA W f0TUYe-
CKOr0 MbILU/IEHNSI NOABEPraeTCa MPOBEPKe B FOpHUME MpakTuku. Cyu-
HOCTb MPOBEPKN UCTWHbI MPAKTWKOA COCTONT B JOCTVKEHUM B MPO-
Liecce NPaKTUYECKOA AeATeNbHOCT U OXKIUAAEMbIX OT Hee pe3yNbTaToB,
B COMOCTAaB/IEHNN BbIBOOB U CY>KAEHWIA C BCE HOBbIMI U HOBBIMM (hak-
TWYECKNMMN JaHHbIMK, KOTOPble OTKPbIBAET MpaKkTuyeckas AesTeNb-
HOCTb, a Tak>Ke C JaHHbIMW KOCBEHHOTO OMbiTa.

Tak, BO3HMKasA 13 NPaKTUKWN U NPOBEPSISICb NPaKTUKOWA, YenoBeye-
CKOE MO3HaHWe MPOK/MaAbIBaeT NyTb K UCTWMHE. LIKAbI B NO3HAHWK Crie-
JYIOT OAVH 3a APYrMM — MpaKThka — No3HaHUe (TO ecTb CTYMEHb YyB-
CTBEHHOIO BOCMPUSATWS W CTYMEHb MbILIAEHNS) — MpakTuKa U T. 4. A0
Tex Mnop, Nnoka UCTUHa He ByAeT YCTaHOB/EHA C HEOBXO0AMMOI TOUHOCTLIO
1 NMOMHOTOA.

B npvHUMNe aHanormyeH 1 NyTb K UCTUHE NO CyAebHOMY aeny.

HayanbHOW CTyneHbl0 MO3HAHWS W 3[ECb ABASETCA BOCMPUATUE
UMELoLMXCA MO fAeny (hakTUYECKMX [AaHHbIX, KOTOPbIMK pacrofiaratoT
CNefCTBME U Cyf OTHOCUTENbHO KOHKPETHOTO UCCNeAYemMOro ciyyas.

dakTbl, JOKa3aTeNbCTBA 06HAPY>XMBAKOTCH, WCCMEAyHTCA M Mo-
SBNAIOTCA B Aene He camu coboii, a B pesynbTaTe NPaKTUYECKON Aes-
TeNbHOCTY CMieoBaTens, Cyga v Apyrmx y4acTHKOB npoLecca.

B npocTteimx cayvasax UCTMHA MO AeNy PacKpbIBaeTCs CpaBHU-
TeNbHO 6bICTPO, 6e3 0COObIX 3aTPyAHEHUIA. Ho No MHOTMM genaM MyTb,
BEAYLUMIA K MCTUHE, OKa3blBAaeTCA CTOMb CI0XKHbIM, YTO YCMELWHO Mpo-
JBWraTbCs N0 TakOMYy NabupuHTy 6e3 HUTU ApuagHbl CTAHOBUTCSA MOYTH
HEBO3MOXKHO. TaKOi CBOEro poja HWTbi ApuagHbl 34eCb U MpW3BaH
CMY)XWTb XOPOLWIO MPOAYMaHHbIA, [A0CTaTOMHO 06O0CHOBaHHLIA MiaH
MPOBEAEHNS CNEACTBEHHBIX U CYAEOHbIX AEACTBWIA, MO3BONSAIOLLMIA Liene-
YCTPEM/IEHHO MCKaTb U KCCNefoBaTh (akTbl. [naH 3TOT JOMKEH YKa3bl-
BaTb BEPHOE HamnpaB/feHMe BCEM MNouckam (DakTOB W NpedycmaTpuBaTh
Hanbosnee HageXHble CPeacTBa U CMocobbl MX MUCCef0BaHNS NMPUMEHN-
TeNbHO K 0COBEHHOCTAM KaXKgoro crydas.

OCHOBOIA Takoro miaHa Cayat pabouvie rMnoTesbl WM Bepcum,
KOTOpble B TFHOCEO/IONMYECKOM OTHOLLUEHUM NPEACTaBMAOT PasHOBU-
HOCTb Hay4HbIX Paboumx rMnoTes, KOMMM MOMb3YHTCA Y4eHble MpwW Npo-
BEAEHMIN BCEBO3MOXHbIX Hay4HbIX UCCMEf0BaHNIM 1 N3bICKaHWUIA.

CnepcTBeHHblE M cyfiebHble BepcuM, Kak U Nllobble HayyHO 060c-
HOBaHHbIE TMNOTE3bl, JOMKHbI ObITb HE MN0AOM FO/ON (haHTasnm U Bbl-
OYMKW  CriefjoBaTens, HO BbITEKATb M3 KOHKPETHbIX OOCTOSATENLCTB U
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(haKTUUECKMX [JaHHbIX KXKA0r0 MUCCneayemMoro ciyyas U He MpoTUBOpe-
UNTb BCEM WHbIM, YXKE UMEIOLLMMCS W MPOBEPEHHBIM 3HAHUSM W MOJ10-
XeHUsIM. Takne 06OCHOBaHHbIE BEPCUM MOTYT SIBUTLCS NNLLL B PE3Y/b-
TaTe riy6oKoro OCMbIC/MBAHMS BCEX, YXKEe UMEIOLLMXCA No aeny (akTu-
YECKWX [JaHHbIX', C MPUBMEUEHNEM TPOMAHOTO0 KOCBEHHOTO OMbITa,
BK/IHOUAIOLLIETO OBLUMPHbIE OBLLME U CMEeLMabHble NMO3HAHWS CNeCTBEH-
HOTO 1 cyae6HOro PaboTHMKA, ero MUPOBO33PEHME, IPYAULMIO, NPAKTU-
UECKMIA XI3HEHHbI OMbIT U HAaBbIKU W T. M. B YaCTHOCTY, BECbMA CYLLle-
CTBEHHOE 3HaueHWe UMEET 3/1eCh KOCBEHHbIN OMbIT B BUAe 0606LLEHHBIX
[aHHbIX O paccnejoBaHNM NPECTYN/IEHNIA COOTBETCTBYIOLLEK KaTeropuu,
JaHHbIX 0 Pa3NYHbIX CMOCO6aX COBEPLUEHWS] U COKPLITUS MPecTymne-
HUIA, 0 Hambonee XapaKTepHbIX MPU3HaKax MPEeCTYNeHUA n T. n. 3T
CBEAEHUS CMefloBaTe b YepraeT Kak M3 COGCTBEHHOrO MPOLL/IOro OMbITa,
TakK U B 0COGEHHOCTM U3 NMTepaTypbl M0 MeTOAVKE pacc/iefoBaHus npe-
CTYMNJIEHWIA, pa3pabaThiBaeMON B KPUMUHAIUCTUKE. M3yueHre 0606LLIeH-
HOTO OMbITa W NNTEPATYPbI MO METOAMKE PAcCNefoBaHUs fen pacLuvpseT
NPaKTUYECKMIA KPYro30p ciefoBaTens 1 060CTPAET ero UHTYULIMIO.

OneprpoBaHNe UMEIOLLIMMCS B PACTIOPSYKEHUM CNefoBaTenisl MaTe-
pUanom Mpu NOCTPOEHUN BEPCUiA U BbiBEAEHWE W3 HUX AeAYKTVUBHbLIM
MyTeM PasfNUHbIX JIOTUYECKMX CNEACTBUIA OCYLLECTBASIETCS B COOTBET-
CTBMM C 3aKOHaMW JIOTVKK NyTeM UCMO/b30BaHMs TakMX (hopM 1 npue-
MOB MbILLIIEHNS, KaK MHAYKUMS W feayKUWs, aHain3 W CUHTE3, aHasio-
rvisi, NOTMYECKOe [0Ka3aTebCTBO U T. [,

BocnpusiTie (hakToB, [0KAa3aTeNbCTB, WX OCMbIC/MBAHME, MO-
CTPOEHME TMNOTE3 U Ha X OCHOBE — M/aHa [eiCTBNA 1 T. M. Kak pas u
BK/IHOYAOT B Ce6S TaKMe MOMEHTBI, KOTOPbIE XapaKTepHb! Ans CTyreHei
UyBCTBEHHOTO W PaLMOHa/IbHOTO MO3HAHMS.

MpoBepKa CTUHHOCTY BbIABUHYTLIX MO ey BEPCUIA NPOU3BOANT-
Csl TOXe MPaKTUYEeCKUM MyTeM, TO eCTb MyTeM MPaKTUUYECKOro o6Hapy-
YKEHUS 1 VCCME0BaHNS HOBbIX (haKTOB, HOBbIX [10KA3aTeNbCTB, MCMOSb-
30BaHUSI MOJMTyYeHHbIX NPAKTUKOM AaHHbLIX BMECTE C pe3yfbTaTaMi Koc-

# DaKTMYECKMM JaHHLIMM, KOTOpPble Hapsay C aHHLIMI KOCBEHHOTO OMbITa MOryT
CNYyXUTb MaTepuanom Ans NOCTPOEHWS CNEACTBEHHBIX BEPCUIA, ABNAKOTCA He TOMbKO [0Ka3a-
TeNbCTBEHHbIE (haKTbl, yCTaHaB/MBAEMbIE NULLL CTPOr0 OrPaHNYeHHbIM KPYroM UCTOYHUKOB
[pokasatenscTB (€T, 16 OcHoB yronosHOro cygonpoussoactsa Cotoza CCP 1 CO3HbIX pec-
ny6nvK), HO W CBEAEHWA, NOyYeHHble To MII0BbIX UCTOYHMKOB. B YacTHOCTH, 34€ecb MOryT
6bITb MCMO/b30BaHbLI MaTepuasibl ONepaTUBHO-PO3bICKHBIX MEPOMPUATUIA, B TOM YMCAE aKTbl
0 NPUMEHEHUN CNYXKeBHO-PO3bICKHOW COBakKM, aHOHUMHbIE NUCbMa, CBEAEHMS, He UMELOLLMe
OMpeseNneHHOro  UCTo4HMKa (cnyxu), u T, M. LieHHOCTb Takoro poga cefeHuwiA Npu focTa-
TOYHO KPUTUYECKOM K HWM OTHOLLIEHWW COCTOMT B TOM, YTO OHM B psifie C/yyaes Mo3Boss-
IOT MONYYUTb U3BECTHOE MPefCTaB/eHne 06 06CTOATENLCTBAX fieNa, BaXHbIX /19 N0 CTpoe-
HUS BEPCUIA, 3HAUMTENBHO PaHblLLe, YeM 3TO YAaeTcs CAenaTb C MOMOLLbIO  MpefyCMOTpeH-
HbIX 3aKOHOM NPOLECCyabHbIX UCTOYHUKOB (CM. Mo aTomy Bornpocy A. H. Bacunbes, I'. H.
MygbtoruH, H. A. fky6osuu, MnaHnpoBaHWe paccnefoBaHus npecTynneHuii, M, 1957, ctp.
46),
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BEHHOrO OMbITa 711 COMOCTAB/IEHMS C BblABMHYTLIMI MO [Ny BEpPCHsIMU
1 BCEMM BbITEKAIOLWMMU U3 HUX JTOTVYECKUMIA CIEACTBUSIMU.

MpYHUMAs Ty UM UHYH BEPCUIO UCCIIEAYEMOTO MO fAeNy COBbITUS
3a UCTWHY, TO €CTb, CUUTasi, YTO OMPELENEHHbIE UCKOMbIE O feny (hak-
Tbl CYLLECTBYIOT, CMIEACTBUE W CYA B CU/y OBGLEKTUBHBIX CBA3EN U 3aKO-
HOMEpPHOCTEV NpeAMeTOB 1 SBNEHWIA (N0 NOFMKe Belleid) Bnpase npeamno-
NOXWUTb CYLLECTBOBaHME W APYrUX (DaKToB, CBA3aHHbLIX C MEPBbIMU, U,
CNeaoBaTeNbHO, TaK UM MHaYe MX OTpaxkarowumu. W ecim npakTude-
CKOE OCYLUECTB/IEHME CMEACTBEHHBIX U CyAebHbIX AeNCTBWIA, NPOBOAM-
MbIX B COOTBETCTBWWM C 3TUMMK MNPEANoSIOXKEHUSMI, NO3BONSET OGHapy-
YXUTb 06LEKTUBHbIE (haKTbl, CYLLECTBOBAHUE KOTOPbIX C NTOFMYECKOI He-
06XOAMMOCTbLIO BbITEKAET M3  MPEAMONOXEHUS UCTUHHOCTM NPOBEpsie-
MOIA BEPCUU, TO 3TO 3HAUWT, UTO MPAKTMKA NOATBEPANT UCTUHHOCTb 3TON
BEPCUN.

Mo geny B., 0GBMHSBLUErOCS B W3HACUIOBaHWW U orpabnieHum LLL.,
MoTepreBLUIast YTBEPXKAa/Ia, YTO B OfHY M3 JIETHUX HOYEN, Korja oHa cra-
Na B capae, €e W3HacUMoBan W OTHSN M/aTbe W vackl ee cocef B. Mo ee
cnoeam, B. 3axuran B capae cnuyku. CHUMas C rBO3AS Ha CTEHe NaTbe,
OH OCTaBW/1 Ha MPOCTbIHE OKPOBAB/IEHHbIN CrEA MpaBoOi HOrKM, KOTopas
Bblfla y HEro mMoBpexpeHa. B. 06BMHEHWE M CBOE MPUCYTCTBUE B Capae
oTpuuan.

MpoBepsis  MOKasaHWs MOTepneBlUeli KaK OAHY W3 BO3MOXHbIX
BEpCwWiA No Aeny, crefoBaTe/b paccyXaan Tak. Ecnv ee  mokasaHws npa-
BW/bHBI, TO B Capae, BO-MEPBbIX, JO/MKHbI  BbITb Te NPEAMEThI, O KOTO-
PbIX OHa YMOMMWHA/IA B CBOMX MOKa3aHWsX, a8 UMEHHO: KpPOBaTb, MPOCTbIHA
C OKPOBAB/IEHHLIM CIEOM, OGropeBLUVe CMNYKM W TBO3fb B CTEHE, Ha
KOTOPOM BUCENO MMaThe; BO-BTOPbIX, Y B. MOryT HAXOAUTLCS MaThe U
yacbl NOTEPMEBLUEN, U HE UCK/KOUEHO, YTO MpaBasi Hora ero NoBPEXAeHa,
a Ha ero ofexae COXPaHWNCh Cnefbl KPOBW W CriepMbl. B pesynbTate
0CMOTpa MeCTa MPOVCLUECTBUS BbICHU/IOCh, YTO B Capae AeiiCTBUTE/NLHO
CTOS/1a KPOBaTb; Ha MPOCTbIHE M GalikoBOM Ofiesifie UMENNCH MATHA TEM-
HO-BYPOro M XKeNTOBATOrO LIBETA; OKO/IO KPOBATU HA MOy Bals/MCh 06-
TOpeBLLVE CMUYKM W NEXanu TPW AOCKM, Ha KOTOPbIX TaKXKe WUMENNCH
MATHA TEMHO-BYPOro LIBETA, MOXOXME Ha KPOBb; B CTEHE TOPYas FBO3[b.
IMpy 0cBUAETENLCTBOBAHUM B. Ha ero npagoii Hore 0GHapy>eH nopes. B.
MOSICHWJT, YTO HOTY OH MOpe3as HeYasHHO, HacTyNUB 60COl HOFoI Ha oc-
KOMOK 6YTbINKM. HOCOK 6bln 06MILHO MPOnMTaH KpoBbl. Ha Tpycax
OKasa/Icb NsITHa, MoXoxkue Ha crnepMy. Cyae6HO-MeAULMHCKUM 1cCre-
[0BaHVEM BCEX MOAO3PUTENBHBIX NATEH HA OAEXAe B. ycTaHOBMEHO, UTO
OHM MPEACTaBNSOT COBOIi YENOBEYECKYHD KPOBb, MPUHALIEXALLYHO K TOl
)Ke rpynne, uto 1 KpoBb B. B gome B. GblM HalifieHbl CNpsiTaHHbIE B
CYH/YKe NNaThe 1 Yachl NOTepneBLLEeN.
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Tak MpakTWMKa NoATBepAnna NpaBWMbHOCTb OfHOM BepcUM U He-
MpaBWMbHOCTL [PYrOi, KOTOPY B CBOE OMpaBAaHve MbiTascs BblgBy-
HYTb OBBUHAEMBbIIA®.

B pesynbTaTe NpakTWYecKoi MPOBEPKM OAHW MPEAMONOXKEHNUS W
BbITEKAIOLLME 13 HUX CNEACTBMA OKa3blBAKOTCS HECOCTOSTENbHLIMU, ApY-
rve NonoXeHUs B pe3ysbTaTe HOBbLIX (DaKTOB, HOBbIX [JaHHbIX MOATBEp-
XOarTca U yTOUYHAITCA. MonyyeHHble B MPaKTUKe (hakTbl MOTYT CTaTb
NCXOAHbIM MaTepyasiom Ans NOCTPOEHUs HOBbIX BepCuiA 1 T. M. Tak B pe-
3ynbTaTe YepefoBaHns LMKIOB MPaKTUKM U MO3HaHUA OfHW BEpcuUmM OT-
BpacblBaloTCs, ApYrvie COBEPLUEHCTBYIOTCA, MOATBEPXKAAIOTCA, MOKa He
OK&XXYTCA OMPOBEPrHyTLIMK BCe BEPCUM MO0 MOKa He OCTaHeTCs OfHa
OCHOBHas Bepcusl Mo Aeny. B Takom ciyvae 3Ta MOCNEAHSS M MOXET
CTaTb TOIi 06BUHUTENbLHOI Bepcueld, KoTopast 3aTeM OYeT OKOHYaTENbHO
MpoBepsATLCA CyAoM. MNpoBepKa ee B Cyfe Takke NPOM3BOAMTCS MpaKTu-
YECKMM NyTeM, TO eCTb MyTeM MPOM3BOACTBA MPAKTUYECKUX CYAeOHbIX
[IeCTBWI 1 COMOCTaB/EHMS C MO/YYEHHLIMM NPK 3TOM (haKTaM, B3ATbI-
MW B COBOKYMHOCTM CO BCEMW HeOOXOAUMbBIMW AaHHBIMU KOCBEHHOrO
onbITa’.

Kak Buaum, npouecc [OKasbiBaHWA MpeAcTaBnseT coboil no co-
[epXaHuto, Kak 1 n060i npouecc no3HaHusA, NocnefoBaTe/bHOe Yepe-
[l0BaHWe, B3aMMOJECTBIE TECHO CBSA3aHHLIX MEXAY COBOM LMKI0B, MO-
MEHTOB MPaKTVKN 1 MO3HAHWS.

Takum 06pa3oM, SBHO HenpaBWbHO CBOAWTL BCE COAepaHue
mpoLiecca [0Kas3blBaHWA TOMbKO K «CAOXHOW YMCTBEHHOW AeATeNbHO-
CTU», TONbKO K JIOFMYECKIM, YMCTBEHHbIM  OnepaLysm.’

Copfep>kaHue npolecca foKasblBaHus ropasgo 6orave. OHO 068-
3aTeNbHO BKYAET B UX CNOXKHOM B3aMMOLENCTBUAN MOMEHTbI Kak
YyBCTBEHHOrO W pauyOHaNbHOTrO MO3HaHWS (YMCTBEHHOM, NOMMYECKON
[IeATENbHOCTH), TaK ¥ NPaKTWUYECKOl AeATeNnbHOCTY, NPaKTWKK (Hemo-
CPELCTBEHHbIA M KOCBEHHbIA OMbIT), BKAYaeT MPOM3BOACTBO pasiny-
HbIX CNeCTBEHHbIX U CYAEOHbIX AEACTBMIA.

TakuMy NPaKTUYECKUMMN AEACTBMAMU SBNAKOTCA AOMPOCHI, OCMOT-
Pbl, 00bICKX, MPOW3BOAMMbIE Ha CMEACTBAM WM B CyAe SKCMEPUMEHTHI,
3KCMepTM3bl U T. M.

C NOMOLLbO 3TUX AeNCTBMIA LOCTUTatOTCS:

® Mpumep B3AT 13 kHurn A. H. Bacunsesa, . H. MygptoruHa, H, A. Siky6oBuua,
«[naHMpoBaHWe paccnefoBaHUs NPecTynneHnii», M., 1957, ctp. 111—112.

Mof, «KOCBEHHbIM OMbITOM» MOHWMAETCA OMbIT, MPAKTVKA MPOLL/bIX MOKONEHWIA,
npaKkTuKa Apyrux Miofei, BONNOLLEHHbIE B MPOBEPEHHbIX UCTUHAX W MO3HaHWSAX, Npruobpe-
TaembIx yenoBekoMm. (Cm. Mao Li3aayH, V36paHHble NpousBefeHUs B YeTbipex Tomax, T. 1
M, 1952, ctp. 514),

7 CM. M. A. UenbLioB, CoBeTckuii yronoBHbIii npouecc, M,, 1951, cTp. 134; M. A.
YenbLos, H. B. YenbLiosa. MpoBefeHMe 3KCMepTH3bl B COBETCKOM YrosI0BHOM rnpotiecce, M.,
1954, cTp. 9.
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1. O6Hapy>XeHWe foKa3aTenbCTB. [Ans TOro YTobbl YCTaHOBUTL TOT
WU MHOW (haKT, Haflo, NPeXae BCEro, 06HapyXXMTb HEOOXOAMMbIA MC-
TOYHMK CcBefleHMiA. Hafo HailTu nnLo, KOTOpoe MOXHO AOMPOCUTL B Ka-
yecTBe CBUAETENS, HATV HEOBXOAMMbIE MUCbMEHHbIE UCTOYHUKM, 06Ha-
PY>XUTb BeLLECTBEHHbIE [0Ka3aTe/IbCTBa, MOTYLUME CYXWUTb CPELCTBOM
PacKpbITUS NPECTYNIEHUA Y U306/IMYEHNS BUHOBHBIX U T. .

2. MpoueccyanbHoe 3akpensieHne foKasaTenbeTs. [ocne Toro, Kak
[0Ka3aTeNbCTBO OOHApY>KEHO, OHO [J0/MKHO OblTb B YCTaHOB/EHHBIX
npoueccyarnbHbIX (hopmax 3akpensieHo. Tak, NokasaHus CBWAETENen u
06BVHAEMOr0 [JO/MKHBI ObITb 3aNPOTOKONMPOBaHbI B COOTBETCTBUM C Tpe-
60BaHNAMM YrOMIOBHO-NPOLIECCYaNbHOIO 3aKoHa. OBHapyXXeHHbIe Mo Je-
Ny BelM, MOTyLiMe WUMETb 3HAYEHME [OKa3aTe/bCTB, AOMKHbI ObITb OC-
MOTpPEHbI, Pe3y/ibTaTbl 0CMOTPa 3arpOTOKOIMPOBAHbI U T. M.

3. MNpoBepka gokasaTtensCTs. MNpexae Yem MoNOXWTL TO UIN MHOe
[0Ka3aTe/ibCTBO B OCHOBY BbIBOLOB CMEACTBMA W CyAa, ero Hafo npose-
pUTb, YTOGbI BbISACHUTL €ro OCTOBEPHOCTb M/ HELOCTOBEPHOCTb.

MpoBepKy [0Ka3aTeNbCTB NPOM3BOAAT Pa3NMUHbLIMU CNOCOGamu.

a) AHasIM3 1 1ccnefoBaHve CoLepXXaHWa KaX4oro [oKasaTe/beTsa
no cylecTBy. Takoi aHanuM3 M MUCCNeoBaHWE MOMOrardT BbICHUTbL MO
[leny BCe BO3MOXHbIE B KaXXAOM KOHKPETHOM Cflyyae MpUYuHbI U YCno-
BUA, KOTOpble MOFYT OKasaTb B/IMSIHWE HA MPaBUIbHOCTb OTPaXKEHUS
(haKTOB [e/CTBMTENBHOCTM MCTOYHMKAMM [i0Ka3aTenbCTB. Hanpumep, B
OTHOLLEHWW MOKa3aHWiA CBUAETENEA 1 NOTEPMEBLUMX U 0ObACHEHUIA 06-
BUHSIEMbIX BbISACHSIETCA, HET NN NPUYMH, B CUY KOTOPbIX OT 3TUX UL
MOXXHO OXWAaTb 3aBejOMO NIOXKHbIX UK OLIMGOYHBIX NOKa3aHWiA. Bbisic-
HAKTCA TaKKe NPUYMHBI, B CUTY KOTOPbIX MOTYT OKa3aTbCA OLUMGOYHbI-
MU 3aKNHOYeHNs IKCMepToB U T. 4. CofepykaHue Kaxaoro AokKasaTenscrea
aHaIN3MPYETCA C TOUKMN 3PEHNS ero MosHOTbI, HEMPOTMBOPEYUMBOCTH, NO-
rMYecKoii NocnefoBaTeNlbHOCTL U T. M.

Ecnun B pesynbTate BCECTOPOHHEro aHanusa v 1UccnefoBaHus nyTu
(hopMUpOBaHMA [OKa3aTeNbCTBa BbISCHSETCA, YTO COBEPLLEHHO WCK/IO-
4aeTca Ha/lmume Kakux-nnbo npudnH, KOTOpble MO NPUBECTU K UCKa-
YKEHUIO (haKTOB MpPY OTPXKEHUM UX UCTOUHMKOM [OKa3aTeNbCTBa, TO 3T0
OyfeT yKasblBaTb Ha [OCTOBEPHOCTb COAEPXKALUMXCS B AaHHOM WUCTOM-
HVKe CBefieHUIA. AHaNorMyHo ByaeT 06CTOATbL U B TOM CNyYae, KOraa Bbl-
ACHWUTCA, YTO MPUYMHBI TaKOro Pofa, XOTA No 06CTOATENbCTBAM Cyyas
N UMENIN MECTO, OfJHAKO MX [eCTBME ObINO NapanM30BaHO KaKUMU-NGO
NPOTMBOAENCTBYIOLMMM (HaKTOPaMU N UCKaXKEHME UCTUHbI TEM CaMbIM
6b110 NpegoTBpaLleHo. Hanpumep, ceugetens, 6yayyn 3aMHTepecoBaH B
ncxofe fena, MOXET MbITaTbCA AaTb NOXHbIE MOKa3aHWs, OfHaKo, 6naro-
[apsi yMenoli TakTuKe CriefloBaTens npu ero Jonpoce, BbIHYX/AeH OblBaeT
pacckasaTb TO, YTO 6bI/I0 B AEACTBUTENBHOCTMW.
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6) ConoctaBneHne [0Ka3aTenbCTB MO feny npecneayeT Ty ke
LieNb, 4TO W MepBbIi cnocob NpoBepku foKasaTenbcTB. CpaBHeHWe, CO-
MOCTaB/IEHNE AaHHbIX MOMOraeT BbISIBUTL WX COBMAafeHWe, NpoTUBOpE-
4ms, a TaKxKe PasbsACHUTbL MPUUMHBI 06HAPYXXEHHbIX NPOTUBOPEYUMIA.

B) O6Hapy>eHue HOBbIX A0KasaTesnbCTB. [puMeHeHWe ABYX nep-
BbIX CMOCO6OB MOXET BbISBUTL, YTO UMEIOLLMXCS B fieNe AaHHbIX HefoC-
TaTOYHO A1 TOTO, YTOBbLI MPUHATL TO MK MHOE [0Ka3aTeNbCTBO 3a 40C-
TOBepHoe. Mo3TOMY BO3HMKaeT HEo6XOAMMOCTb pasbiCKaTh HOBbIE AOKa-
3aTenbCTBa, HOBbIE faHHbIE, MOAKPENSAIOLLIME UM ONPOBEPratoLLye YKe
MOMyYeHHble A0Ka3aTeNbCTBa. YT06bI pasbickaTb HOBble faHHble As
MPOBEPKN [0KAa3aTe/bCTB, HEOOXOAMMO B LIENSX CO3AaHMS HauyuLumx
rapaHTUii OT BO3MOXHbIX OLUMOGOK CTPEMUTLCS MOMYYMTb CBEAEHWSI 00
OAHUX N TeX Xe (hakTax u3 60nee pasHO06Pa3HbIX, Pa3HOPOAHbLIX UCTOY-
HUKOB. Hanpumep, BepoOSTHOCTb BMacTb B OLIMOKY MPU YCTaHOBMEHWUN
NCTWHbI NO Aeny 3HAUYMTENbHO YMEHbLUAETCS TOrfa, Korda 06 ofHuMX u
Tex e (hakTax yAaeTcs MosyynTb He TOMbKO MOKa3aHWs CBUAETENENA, HO
1 NOKa3aHWs 06BMHSEMOTO, a TaKKe 3aK/THUEHNS 3KCMEepTa, BELLECTBEH-
Hble JOKasaTenbcTBa M T. M. OAHOPOAHblE UCTOYHUKM  [OKa3aTeNbCTB
(ogHM TOMbKO NOKasaHUA CcBUAETenel NMB0 OAHM TOMbKO MNOKa3aHWs
00BMHSIEMbIX, OAHWM TO/bKO BELLECTBEHHble [JOKasaTenbcTBa U T.4.) B
3TOM OTHOLUEHMW TasT B psfe CNyyaeB 6O/bLUYHO OMacHOCTb OfHOCTO-
POHHEr0 OCBELLEHMS (haKToB, &, CNefoBaTe/lbHO, CO3AAIOT YCOBMSA, Npw
KOTOpPbIX BEPOSTHEE BCEr0 MOXHO BMACcTb B OLUMOKY NpY YCTaHOB/IEHWM
HEKOTOPbIX (haKTOB.

PaccMOTpeHVe AOKa3aTeNbCTB U X MPOBEPKA MMEKOT LIENbIO Bbl-
ACHUTb JO6POKAYeCTBEHHOCTb COBPAHHOIO No feny Matepuana, onpege-
JMTb MpOLEcCya/bHOe 3HaYeHWe [/1 Aena Kax[oro fokasaTenbCcTsa B
OTAEMbHOCTM M BCEX UX B COBOKYMHOCTW. PelueHne 3TOW CNOXHOW 3ada-
UM COCTaB/SET CYLLECTBO BaKHEMWEN un3 npobnem [oKasblBaHUA —
npo6ieMy OLeHKM [0Ka3aTe/bCTB.

CofepxaHue OLEHKM [0Ka3aTeNbCTB BK/OYAeT OTBETbI Ha Cre-
JytoLie TP OCHOBHbIX BOMPOCa.

1. fBnseTcA M JOKa3aTeNbCTBO OTHOCALLMMCA K AaHHOMY feny,
TO €CTb, BXOAWT /I YCTaHaB/IMBAEMbIIi 40Ka3aTeNbCTBOM (hakT B NpeameT
[0Ka3bIBaHMs, OTHOCALLMMICS AOKa3aTebCTBaMM, Kak Oblno yKe CKasa-
HO paHee, SIBNAOTCA Te (paKTUYECKME AaHHble, KOTOpble MOryT foKa-
3bIBaTb WM ONPOBEPraTb Kakon-nnbo (hakT, BXOAALMIA B NpeaMeT AoKa-
3blBaHUs, TO eCTb 06/1afat0T CBOMCTBOM OTHOCMMOCTM K Aeny. 3ajava
CNeacTaMs 1 Cyda COCTOMT B TOM, YTOObI He 3arpoMoXpaaTb Aefno He OT-
HOCALLMMWCS K €ro CyLecTBy mMaTepuasiaMn 1 (hakTamu, a aHanmnsmpo-
BaTb W MUCCMEAO0BATb TOMBKO TO, YTO MMEET 3HAUYEHME A5 BbISICHEHMS UC-
TWHbI, 415 NPaBUILHOIO peLleHns aena. Mo3ToMy Mpy OLEHKE KaXgoro
[lOKa3aTenbCcTBa CyAy, Npexne BCero, He06X0AMMO OMpefennTb ero oT-
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HocuMoCTb. Onpeaensist OTHOCUMOCTb 40Ka3aTenbCTBa, CeACTBME U CY/
006513aTeNbHO AeNatoT BbIBOA O TOM, Kakoin (hakT uam akTbl ycTaHaB/n-
BaeT WM ONPOBEPraeT pacCMaTpPMBAaEMOE [0Ka3aTeNbCTBO.

Bo MHOruMx cnyuvasix, KOrga [0KasaTefbCTBO SB/IIETCA MPSMbIM,
YCTaHOBUTb €ro OTHOCKMOCTb ObIBaET CPABHWUTENBLHO NErKO, MOCKO/bKY
OHO, MPSMO YKa3blBasl Ha rnaBHbIli (PaKT, camo Mo cebe BbISBNSET CBOW-
CTBO CBOEI OTHOCMMOCTU K Aefly. C KOCBEHHbIM [,0Ka3aTe/IbcTBOM B 3TOM
OTHOLUEHWM 0OGCTOMT ropasfo CcnoXHee. KocBeHHOE A0Ka3aTe/lbCTBO He
YKa3blBa€eT Ha rNaBHblIiA (hakT. [03ToOMy OHO, B3ATOE B OTAENLHOCTM, MO-
XET NNLWb JaTb OCHOBaHWE A1 MPeAnoOoXKeHNs O ero 0THOCUMOCTU K
geny. Mpyuem cBA3b OTAENbHBIX KOCBEHHbIX AOKa3aTeNbCTB C Npeame-
TOM [I0Ka3blBaHWsI ObIBaeT MHOIAA CTO/b 3aBYyanMpoBaHa, YTo TpebyeTtcs
Hemasias NPOHULATENbHOCTb M GOMbLIOA MPOMECCMOHA/BbHBIA  ONbIT,
YTOObI CYyMeTb ee 3aMeTUTb W CAenaTb O Hell Gonee MM MeHee OCHOBa-
TeflbHOe MpeanonoxeHue. YTtobbl ybeauThCAa B MPaBMILHOCTM Takoro
MPeanoNOXeHNs, NPUXOAUTCA MPUB/EKATb 411 PaCCMOTPEHNS BCe Apy-
rvie AOKasaTeNbCTBa Mo feny, CONoCTaBNATb MX MeXAy CO00l N C KOH-
KPETHbIMU  0BCTOATENLCTBAMM paccMaTprBaeMoro fena. Ecam npwm uc-
CnefoBaHMK 06CTOATENLCTB Aena TOT UM MHOW 0OHapY>KEeHHbI (hakT He
[aeT HMKaKUX OCHOBaHWiA AaXKe NPeanosioxnTb O ero CBA3W C Npegme-
TOM [0Ka3blBaHMsl, TO BOMPOC O €ro OTHOCMMOCTW peLLaeTcs oTpuua-
Te/lbHO W Ha 3TOM OLiEHKa ero 3akaHumBaeTcs. Ecnm e hakT faeT OCHo-
BaHWS XOTS Obl MPEAMNONOXUTENBHO CUMTATb €r0 OTHOCALLMMCS K Aeny,
TO Heu3beXXHO MPUXOAWTCA pellaTb CredytoWwmii BOMPOC OLEHKW [OKa-
3aTenbCTB.

2. [locTOBEPHbI N, TO €CTb UCTUHHBLI N Te CBEAEHMS O (hakTax,
KOTOpble COAEPXKUT [A0Ka3aTeNbCTBO. CnefcTBME U CYA LOMKHBI PELUUTS,
MpaBW/bHbI /1N MOKa3aHWs CBUAETENs, OObACHEHUS OOBMHSEMOrO, 3a-
K/KOYEHMS 3KCMepTa M T. N. COOTBETCTBYHOT /I COOBLLAaEMbIE UMW CBEfE-
HUA Tem hakTam, KOTOpble ObiN B AEACTBUTENBHOCTW WUN XKe CBeAeHMA
3TV B KaKON-TO Mepe NI0XKHbI, OLUMOBOYHbI, OTPaXKAtOT AENCTBUTENNBHOCTD
B MCKaXXEHHOM BUAe.

MpaKTUYeCcKn 3T0O OCHOBHOI BOMPOC OLEHKW [0Ka3aTenbCTs, TaK
KaK yCTaHaB/MBaeMble C MOMOLLbH WCTOYHMKOB [0Ka3aTenbCTB (haKTbl
KNaflyTcs B OCHOBY BCEX BbIBOZOB MO AeNy.

OTBETUTb Ha BOMPOC O AOCTOBEPHOCTM (PaKTOB MO3BO/SET BCECTO-
POHHsI NPOBEPKA J0KA3aTeNbCTB MO CYLLECTBY, TO €CTb C TOYKMU 3PEHNUA
MX COAep>KaHus, UX (hakTUYeCKOW  CTOPOHbl. BaXHbIM CpPeACTBOM,
NPENATCTBYIOLMM UCKKEHNIO (PaKTOB 1 0bGecnevnBatowyM [O6poKa-
YECTBEHHOCTb CBEAEHMIA MO feny, ABNSETCS COOM0AEHNE YCTaHOBNEHHOM
3aKOHOM MpoLeccyaibHOM POPMbI MOTYYEHNS, 3aKPENIeHNs U NPOBEPKK
dakTnyecKnx faHHbIX. M03TOMy MpoBepKa COGOAEHNS MpoLeccyab-
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Hol thopMbl MPX MOMb30BaHUW CYAEOHbIMM  [JOKa3aTeNlbCTBaMM Crnocoob-
CTBYET W YCTAHOB/IEHUIO JOCTOBEPHOCTU CammX (DaKTOB.

AHanM3  npoueccyanbHOM (POPMbl  KaXXAoro [oKasaTe/bCcTBa
BK/IOYAET BbIACHEHWE CNefyoLMX O06CTOATENbCTB: a) 0 AONYyCTUMOCTU
[0Ka3aTeNbCTBa, YTO NpeAnosiaraeT 3HaHWe TOro, JONyCKaeT in npoLec-
Cya/lbHbIN 3aKOH (CT. 16 OCHOB YronoBHOro CyfOMNpOW3BOACTBA, CT. CT.
57, 61, 141 n gp. YTK) ncnonb3oBaHme JaHHOr0 UCTOYHMKA B Ka4YecTBe
CpeacTBa, U3 KOTOPOro CneacTBue M CyA MOryT YepnaTh cBefieHuns O (hak-
Tax Mo yronoBHoMy feny; 6) o cobnogeHnn npu cobrpaHum, npoLeccy-
a/lbHOM 3aKpenieHUM 1 NPOoBePKe [OKA3aTe/IbCTB YCTaHOB/EHHbIX 3aKO-
HOM npasw/, POPM M rapaHTU, UMEIOLWMX Lenbio NPesoTBpaTUTL BO3-
MOXKHOE UCKaXKeHVe (PaKToB U 06ecneynTb BO3MOXHOCTb MPaBu/ibHOro
0 HUX CYXAeHUs.

JlokasatenbcTBa no Aeny MoryT 6biTb MOYYeHbI, 3aKpenneHbl
MPOBepPeHbl TONIbKO TEMMW Cnocobamu, KOTOpble MPesycMOTPeHbl 3aKo-
HOM, a TaKkXe Npu CTPOroMm COB/MIOAEHUN 3aKOHHBIX MPaBW/ U rapaHTuiA.
Mo3aToMy ecnu Ha CNeACTBUM UK B CYfe BbIACHATCH, UYTO A0Ka3aTenbCT-
Ba OblM  MOMYyYeHb!, 3aKPeneHbl UM NPOBEPEHbI He B YCTaHOB/IEHHOM
3aKOHOM MOPSfKe W C HapyLUeHMeM 3aKOHHbIX MpaBui NPOW3BOLCTBA
CNEeACTBEHHbIX U CyAeOHbIX AENCTBUIA, TO 3TO MOXET MOCAYXWUTb OCHO-
BaHVeM AN BbIBOAA O HELONYCTUMOCTU MOAYHEHHbIX TaKUM NyTeM faH-
HbIX B KauecTBe CyfebHbIX [oKa3aTeNnbCcTB Mb0 AacT NoBoj COMHeBaTb-
€A B MX JOOPOKAYECTBEHHOCTU U JOCTOBEPHOCTH.

Hanpumep, Henb3s npu3HaTb JONYCTUMbIM B  KayecTBe [oKasa-
TeNbCTBA BUHOBHOCTN OOGBUHAEMOrO €ro COOCTBEHHOE MPU3HaHWe, Nosy-
YyeHHOe B HapyLueHue cT. 136 YTIK. CBugetesibCKoe MokasaHue, Mnosny-
UeHHOE OT /INLA, KOTOPOe Mepes LONPocoM He 6bi10 NpesynpeXxaeHo 06
OTBETCTBEHHOCTM MO CT. 95 YK, X0TA 1 ByAeT B NpUHLMMIE AOMYCTUMbIM
[0Ka3aTeNbCTBOM, BCE Ke MOTPedyeT, YToObl OHO 0CO00 TLATeNbHO Obl-
710 NPOBEPEHO 1 MOATBEPXKAEHO APYTUMU 06BEKTUBHBIMU JaHHLIMU.

BcecTOpoHHMIA aHain3 1M NpoBepka [0Ka3aTeNibCTB C TOYKM 3pe-
HVS, X COLEPXXaHMA 1 NpoLeccyaibHOW (hopMbl 40T BO3MOXHOCTL YC-
TaHaB/MMBaTb JOCTOBEPHbIE (hakTbl No Ldeny. [J0CTOBEPHO YCTaHOB/EHHbIE
(haKTbl NO3BONAKT OTBETUTb U Ha TPETWIA BONPOC OLLEHKW [OKA3aTeNbCTB.

3. [ocTaTtouHbl I cobpaHHble [0KAa3aTenbCTBa, YTOObI Ha UX OC-
HOBE MOXHO 6bIN0 AaTb KaTeropmyeckme 1 UCHePrbIBaOLLME OTBETbI HA
BCe BOMPOCHI Aefna M He OCTaBAsAIOT /I [oKa3aTeNbCcTBa OCHOBAHWUI A/1s
COMHEHMA B NPaBUIbLHOCTU 3TUX 0TBETOB. CobpaHHble Mo Aeny [LoKasa-
TeNbCTBA MOTYT BbITb OTHOCALLMMUCS K [eny U COLepXaTb BnosHe foc-
ToBepHble (hakTbl. OfHAKO 3TUX (haKTOB MOXET 0Ka3aTbCA HeLOCTaTou-
HO AN1A KaTeropnyeckoro BbIBOAA O HAMYMK  COBLITUA MPECTYNIeHNa 1
BMHOBHOCTM 00BMHSieMOro. [lanee, cobpaHHble (hakTbl MOryT MHOrAa
MO3BO/IMTbL [aTb KaTeropu4ecKuii OTBET /Wb Ha HEKOTOpble BOMPOCHI
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fena (Hanpumep, O HaMYMK COBbLITUA MPECTYMNeHUs), B TO XKe Bpems
[Nt OTBETOB Ha ApYyrue BOMpocCh! (CKaXKeM, O BUHOBHOCTU 06BMHSEMOTQ)
NX OKa3blBAeTCA HeAOoCTaTOMHO. B TakoM cnyuae BO3HMKaeT Heobxoau-
MOCTb MPOW3BOAWTL AONONHUTENbHbIE CEACTBEHHbIE U CyAe6Hble Aeit-
CTBWS, YTOObI MOYYMTb TaKue [aHHble, KOTOpble ByAyT AOCTaTOUHLIMM
[N9 TOro, 4To6bl OTBETUTL HA BCE BOMPOCHI AeNa W paccesiTb BCe COMHE-
HUS B BbIBOAAX CNEACTBMA U Cya.

Kak BMAWM, OLEHKa [0Ka3aTeNbCTB TECHO CBs3aHa C WX MpoBep-
KOIA, C MPOV3BOACTBOM CNEACTBEHHbIX U CYAEOHbIX AECTBUIA.

MHorga nonaratoT, YTO OLEHKA [10Ka3aTeNbCTB SABMISIETCA nocnes-
HUM, 3aBepLUAIOLLMM 3Tanom MpoLecca foKasblBaHKs, TO eCTb NMPOW3BO-
autcs 6yaTo TO/bKO MOcne TOro, Kak AoKasaTenbCTBa ObIBatOT yXKe 06-
Hapy>KeHbl, CO6PaHbI 1 MPOLIECCYanbHO 3aKpenieHbl.?

Takoe npefcTaBneHne 06 OLEHKe [0Ka3aTe/bCTB SIBMSETCS He
BMO/SIHE TOYHLIM. [le/10 B TOM, YTO OTBETbI Ha TPM OCHOBHbLIX BOMpOCA O
[loKasaTenbCTBax B TOW WM WMHOW Mepe NPUXOAUTCS faBaTb Ha BCEM
NPOTSHKEHWN NPoLecca A0KasbiBaHMs Kak Ha MpeaBapuTeNbHOM CneacT-
BUW, TaK U B cyfe. Hanpumep, yke B NMpoLecce NOMCKOB [0Ka3aTeNbCTB
CnefioBaTeNb AO/MKEH, OYEBMAHO, MMETb KaKOe-TO MpPeaCcTaBneHne 0 TOM,
YTO OH MLLET, YTO EMY HY>XKHO, YTOBbI NPOBEPUTL TY AW UHYHO BbIABUHY-
TYI0 M0 feny BEPCULO.

CnepoBatenb, 06HapY>X1B TOT UM MHOA (haKT, TYT XKe HauMHaeT
pewartb, Kakoe OTHOLUEHME OH MOXET WMETb K feny, B Kakoi Mepe
MOXHO Ha Hero nonoXnTbcst. ACHO, YTO, He ONpeaennB XoTs 6bl NPUGIN-
3UTENbHO OTHOLLEHME OOHapYy)XXeHHOro (akTa K uccneayeMbiM 06CTOS-
TeNbCTBaM [ena, CMeAoBaTe/lb He MOXET NMPUCTYMUTL K NpoLieccyanbHO-
My 3aKperyieHnio ero Kak fAokasaTenbcrea. [lokasaTenbCTBa, Tak Wm
MHaue, TaKKe OLIEHMBAOTCA CnefoBaTeNeM Mpu MOCTPOEHUW BEPCWiA, B
MpoLiecce NPOBEPKMN BbIABNHYTLIX BEPCUIA 1 T. .

Takvm 06pa3oM, OLeHKa [0Ka3aTe/bCTB MPOU3BOAUTCS HE Ha Ka-
KOM-TO OnpefeseHHOM 3Tare npoLecca AOKasblBaHWS, HO Ha BCEM Mpo-
TSOKEHMW 3TOr0 MpoLecca 0OAHOBPEMEHHO C MPOBEPKONA BCEX Bepcuid Mo
neny. WccnegosaHue 1 OLEHKa [0Ka3aTeNbCTB SBNAKOTCA COCTABHOW Ya-
CTblO PaboThl CIEACTBUSA U Cyda NO NPOBEPKE BCEX BEPCUIA U BbIBOAOB MO
nobomy geny.

OueHKa [j0Ka3aTeIbCTB MMEET MECTO Ha BCEX CTaausiX Yro/oBHOIO
npouecca, rAe OCYLLECTBNISIETCA AOKasblBaHWE, OMepupoBaHMe [0Kasa-
TenbcTBamMu. Mpu 3TOM KOHEYHO, B 3aBUCMMOCTM OT KOHKPETHBIX 3afad
KKAOW CTaguun  YCNOBUIA, B KOTOPbIX OCYLLECTBASETCS [OKa3biBaHNe,
OUEeHKA Ha KaxAol cTagunm MMeeT CBOM OCOBEHHOCTW, CBOK CreLu-
thuky. Hanpumep, OUeHKa [0Ka3aTeNbCTB Ha MpeaBapuTe/lbHOM CNeACT-

8 Cm. M. C. CTporosiy. YronosHbii npouecc, M., 1946, ¢ Tp. 121—123.
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BV HOCWUT MpefBapuTENbHbI XapakTep B OT/IAYME OT OKOHYATe/bHOM
OLIEHKY, 1aBaeMOii l0Ka3aTeNbCTBaM Cy[OM B NPUroBope. Ha HauasbHbIX
aTanax paccnefoBaHs, a TakKe NpW MOCTPOEHWUWU BEPCWIA 3Ta OLEHKA,
CNefoBaTeNleM  [J0Ka3aTeNlbCTB B 3HAUMTENLHOW CTEMEHU TOXE HOCUT
MpPeAnoNOXNTENbHBIN, OpUeHTUPYIOLMiA xapakTep.’

Mpn OLEHKe [OKa3aTeNbCTB B CTAWM NpedaHns Cyfy B TOW wam
VHOV Mepe 3aTparvBaloTCs Takie BOMPOChI, KaK OTHOCUMOCTb M fioMyc-
TUMOCTb [OKa3aTeNbCTB, UX AOCTaTOUHOCTb A/15 MPefaHus 0GBUHSEMOrO
cyfly. B TO e BpeMsi BOMpOC O [IOCTOBEPHOCTW [0KA3aTeNbCTBEHHbIX
(haKTOB 3[€Cb B MOAAB/AIOWIEM GOJBLUMHCTBE C/ly4YaeB MOYTU He 3a-
TparmBaeTcs U 0BCYXEHVNE B OCHOBHOM OrpaHW4MBAaETCs MPOBEPKOIA
COG/MOAEHNS  MPOLECCYabHBIX (HOPM W MPaBUA MOJYYEHNs, 3aKpersie-
HVUS U NPOBEPKM COBPaHHBIX MpPeABapUTENbHBIM CHEACTBMEM  [l0Ka3a-
TENbCTBEHHbIX MaTEepPUasIoB.

MMetoTc CBOM OCOGEHHOCTM M B OTHOLLEHUM OLEHKU [0-
Ka3aTeNlbCTB B CTafMsX MEPECMOTpa MPUroBOPOB Kak B KacCaLyiOHHOM,
Tak 1 B Ha30pHOM nopsake. ™

§ 2. Kputepuii (NnokasaTenb) JOCTOBEPHOCTUN OLLEHKW [0Ka3aTeNbCTB

OUEHNTb [10KA3aTe/IbCTBA — 3TO 03HAYAET, Kak yXe 6blNo cKasa-
HO, aTb BEPHble, 6GE3yC/IOBHO WCTUHHbIE OTBETHI Ha Psij, BOMPOCOB, Ka-
CaloLLIXCA  KXKAOro [0Ka3aTe/lbCTBa B OTAENBHOCTY W BCEX X B COBO-
KyrnHocTW. COBEPLUEHHO OYEBWAHO, YTO NMPEANOCHIIKAMU /1 3TOF0 MO-
YT CMY>XXWTb NMLLb CTO/Mb TBEPAO YCTAHOBMEHHbIE 0GBHEKTUBHbBIE (haKTbl,
13 HIMYMS KOTOPbIX OTBEThI HA BCE 3TV BOMPOCHI GyAyT BbITEKATb C /10-
TMYECKOi He0BX0AMMOCTLI0. CNOBOM, €Civ (hakTbl, KOTOPbIMYM pacnosna-
ratoT no Jeny cneacteve U cyg, GyayT, 6e3ycnioBHO, AOCTOBEPHSI, TO,
MPUHSB UX 38 NEPBOHAYATbHBIE MOCBIKM W, NMPUMEHMB K HUM MpaBu/ib-
HO 3aKOHbI MbILLIEHNS, CNIEAOBATENN W CyAbW [O/KHbI MOAYYUTL BMOJI-
He [IOCTOBEpHble OTBETbI HA BCE MHTEPECYIOWIME WX BOMPOCHI Aena. @,
SHrefbe Nucas, YTo «ec/v HallW NPeAnocbIIKY BEPHbI U ECAIM Mbl Npa-
BU/IbHO MPUMEHSIEM K HUM  3aKOHbI MbILIMEHUS, TO Pe3y/bTaT [O/KeH
COOTBETCTBOBATb AECTBUTENLHOCTUN ™ |

® Cwm. no atomy Bonpocy A. H. Bacunbes, . H. MyabtoruH, H. A. Sky6osny, Mna-
HUPOBaHVe paccneoBaHus NpecTynneHnii, M, 1957, ctp. 121—129.

%Mo 3tomy BOMpOCY LigHHLIE NONOXEHNS coepykatcs B paBotax: M. M. Ipoa3uH-
CKMiA. KaccaunoHHOe W Hafj30pHOe MPOM3BOACTBO B COBETCKOM cyae, M., 1953, cTp. 166—
230; M. C. Ctporosuy, MNMpoBepKa 3akOHHOCTW 11 0BOCHOBAHHOCTW CYAE6HbLIX MNPUrOBOPOB,
M, 1956, cTp. 113—120: N. . MyxuH, KaccaupoHHoe 06xanoBaH1e, OnpoTecToBaHWe U
nepecMoTp npurosopos, M., 1956, ctp. 171—184; 3. ®. KyuoBa, CoBeTCKas Kaccauus Kak
rapaHTVs 3aKkOHHOCTW B npasocyauun, M., 1957, ctp. 98—122; A. J1. PuBnuH, MepecmoTp npu-
rosopos B CCCP, M, 1958, cTp. 202—215,251—254,272—277.

™ ®. 3urensc, AHTu-dropuHr, M., 1945, ctp. 317.
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Taknm 06pa3om, npobnema OLEHKW [OKa3aTeNbCTB U YCTaHOB/e-
HUS UCTWHbI HA CMEeACTBUM U B Cyfe — 3TO, Npexae Bcero npobiema
06Hapy>KeHMs1 U 4OCTOBEPHOIO YCTAHOBMEHNS (DAKTOB, CYXXaLMX Npea-
NOCbI/IKaMW 41151 BEPHBIX BbIBOAOB MO Aeny. MOCKOAbKY Npeanocbiiku
3TV NOAYYarOT U3 MPOLEcCya/lbHbIX MCTOYHWMKOB, TO €CTb U3 MOKasaHWiA
cBMAETeNEN N 0BBUHSAEMbIX, U3 MUCbMEHHbIX JOKYMEHTOB U T. M., TO yC-
TaHOB/MEHWNE WCTUMHHOCTU COAEPXKALYMXCA B HWUX CBEAEHWMIA cocTaBnset
OCHOBY OL|EHKM [JOKa3aTeNbCTB.

Kakum e nyTeM MOXHO YAOCTOBEPUTLCA B UCTUHHOCTMW CBEAEHMUIA
0 (hakTax, Mosy4aemblX U3 PasNYHbIX UCTOUHWKOB, U e KPUTEPUiA, TO
eCTb MoKasaTe/lb UX UCTUHHOCTU?

OnpeaennTb UCTUHHOCTb UM IOXKHOCTb /IH0ObIX CBEAEHUI MOXKHO
TONbKO MpakKTUyecknm nyTem. CnefoBaTefibHO, EAMHCTBEHHLIM MEPU/IOM
WCTUHHOCTW IIO6OM0  3HaHWS MOXET CAYXWTb TOMbKO MpaKTyKa.

Bce hakTbl 1 gOKa3aTenbCTBa Ha CNEACTBUM M B CyAe NPOBEPSIOT-
Cc B NpoLecce MPaKTUYECKON NPOBEPKX BblABMraeMbIX MO Aefly BEPCUiA.
MpaKTvKa, NOATBEPXKAAOLLIAA UCTUHHOCTb MW NIOXKHOCTb MPOBEPSIEMOVA
BEPCUM, OAHOBPEMEHHO CIYXXUT U MEPUIOM  UCTUHHOCTU (UM NOXHO-
CTW) Tex (haKToB, TeX MPEANOCLINOK, KOTOPbIE BbIIN MOM0XKEHbI B OCHO-
BaHWe [aHHOW BEPCUN.

MpoaHanu3vpyeM C 3TOW TOYKW 3PEHWSI MPUBEAEHHbIA paHee
npuyMep NpPakTUYECKON NpoBepkn Bepcun 06 M3HacunoBaHuu LL. ee co-
cegom B. B ocHOBY 3Toli 06LLEel Bepcvm Mo feny Obiny NonoXeHbl NokKa-
3aHuMs noTepnesLuein LU, MoaTBepXXaeHMe NPaKTUKOW UCTUHHOCTY AaH-
HOIN BEPCWW B TO XKe BPeMs 6bl10 U NOATBEPXKAEHWNEM UCTUHHOCTY MOKa-
3aHWA NOTepneBLUEl, a TaKKe NoKasaTeneM N0XKHOCTU 0ObACHEHWI 06-
BMHSIEMOTO, OTPMLIABLLETO CBOKD BUHY.

YCTaHOB/EHNE [OCTOBEPHOCTU CBEAEHWIA, MOYYEHHbIX M3 TOro
WM MHOTO OTAENBbHOTO MCTOYHMKA, MOXKET OCYLLECTB/ISITLCA B MpOLiEcce
MPOBEPKM He TOMbKO 0OLLE BepcuM No Aeny, Kak 310 6bl10 B AaHHOM
CNyyae, HO 1 B MPOLIECCe NPOBEPKM YaCTHOI BEPCUI, MOCTPOEHHOI B Lie-
NAX 0OBACHEHWNS  KaKOro-HWMOyap 4aCTHOrO (pakTa UM 06CTOATeNbCTBA.
Hanpumep, He TONbKO LieN0e MOKasaHMe Kakoro-nMbo CBMAETENs, HO
JaXe W YacTb ero MokKasaHWii, KacaroLMXCA Kakoro-HMbyab OTAenbHOro
(hakTa, BMOMHE MOXET ObITb PACCMOTPEHA KaK HEOOMbLIAs, OTHOCMTENBHO
CamMoCTOsTeNIbHas BEPCMSt U MOABEPrHYTa MPaKTUYECKO MpoBepke Mo-
[O6HO nroboin 06LLel Bepcuu.

Mofgo6Has NpoBepKa AaXe KaXAoro OTAeNbHOro (akta BO3MOXHa
noToMy, YTO M0G0 (haKT, NH060e OTAENbHOE SBNEHUE MAN MPOUCLLIECT-
BME B PeaslbHOM >XM3HM BCerfga nepensieTeHbl MHOMOYMCIEHHLIMU  KOM-
BUHaLMAMK CBSA3EA CO MHOTMMU APYTMMMW NPOUCLLIECTBUAMM, SBNEHWUSIMM
N npegmeTaMu. Kaxaplil (hakT, KaXKA0e SBEHME CNYXXAUT MNPUYNHONA UK
CNefCTBMEM APYroro akta uim seneHus. MpegmeTbl U ABNEHWA BCerga
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HaxofAsATCAa Mexgy cob60i B MPOCTPAHCTBEHHO-BPEMEHHBIX OTHOLLEHMSAX
N T. M. Hamume 3aKOHOMEPHBIX CBA3EH B KaKOM-IMB0 KOMIMNEKCE XKIN3-
HEHHbIX (haKTOB 1 SIBNEHWIA BCerga no3BonseT rnasy OnbITHOrO Hab/to-
JaTens yCMOTPETb B HWUX OMpefe/ieHHOe COOTBETCTBME, OMNPeAeSieHHYH
COTNlaCoBaHHOCTb, «/IOFMYHOCTb», TO €CTb TO, YTO OObIYHO UMEHYHOT
«/IOTVIKOWA BelLleli», «/1oruKoii hakToB». Ha 3To 06CTOSTENbCTBO AaBHO
yXe 6b110 06palleHo BHUMaHMe. KOpUCTbI LUMPOKO MCMOb30Ba/IN €r0
[N NMPOBEPKU MOKa3aHUiA CBMAETENe U 00BUHSEMbIX. «B geicTsu-
TENbHOM XW3HW  NtOfeid, — NUCan M3BECTHbIA amMepUKaHCKWIA OpUCT
puHAnG, — He OblBaeT HWMYEro HecoBMecTMMoro. Kaxmaoe cobbiTve
[EACTBUTENBHOIO MMpa 3aHMMaeT M3BECTHOE MECTO B OFPOMHOI KOMOW-
HaLum 06CTOATENbCTB, MPEACTAB/SAEMON YEN0BEUECKOM XM3HbI0. Kaxaoe
MpOVCLLECTBME ObIBAET CMEACTBMEM NPeAbAYLLEro CObbITUS, TECHO CBS-
3aHO CO BCEMM APYTVMW MPOMCLUECTBUAMM, COBMaZalOLLMMMN C HUM MO
BPEMEHM U MECTY, @ YacTo W C MPOUCLUECTBMAMU, UMEIOLLMMI MECTO B
OTLAIEHHbIX CTpaHax, U ObIBaeT, B CBOK O4epefpb, MPUYMHOKD ThICAYM
Apyrmx cobbiTuil. Bo BCcex AeiCTBMTENbHBIX SBMEHUSX CYLUECTBYET CO-
BEpPLUEHHas rapMoHus. MoaToMy, efBa M BOSMOXHO BblAyMaTb TaKyto
UCTOPUIO, KOTOpast, Mpu Grvdkaiem coobpaXkeHUM ee CO BCEMM COBpe-
MEHHbIMM COObITUAMMN AECTBUTENBbHON KU3HW, He Morfa Gbl ObITb OM-
poBeprHyTa. BcieacTeme aToro, l0AM, NONYUMBLLME CEPbE3HOE Hay4HOe
06pasoBaHve WM pasBuTble LOSTOBPEMEHHLIM OMbITOM U 6/N3KMM 3Ha-
KOMCTBOM C /IIOAbMU W XKUTEACKMMMW fefamn, MOryT C MOSHON yBe-
PEHHOCTLIO M ObICTPOTOD, NOYTW LOXOAALLEA O HarnsagHoOCTW, pasnu-
yaTb UCTWMHY OTO /DKM B CaMOM pacckase, He MpuHMMas faxe B coobpa-
KEHWS INYHbIE KauyecTBa paccKasumka»™?,

B cuny onpefeneHHOro COOTBETCTBMA WU, KaK FOBOPAT, «rapmo-
HUW», «OOBEKTUBHON NOTVKU», NMPUCYLLE/ BCEM PeaslbHbIM SBNEHMAM U
(hakTam, Mbl MO HAMYMKO WIN OTCYTCTBMIO OAHOMO SIBNEHWS UK (hakTa
MOXXEM OXMAATb HAIMYWS NN OTCYTCTBUS APYTUX SBNEHWIA 1 (DAKTOB.

Vcnonb3ys 3Ty 3aKOHOMEPHOCTb Ha NPaKTUKe, CNecTeve W cyg
MPUMEHSIOT PS4 MPUEMOB, MO3BONAOLLMX MyTEM NPAKTUYECKOW npoBsep-
KW, C MOMOLLbIO NPaKTUKN Y6exaaTbea B LOCTOBEPHOCTU WA HELOCTO-
BEPHOCTY Pa3/iMyHbIX hakToB. OgHUM M3 Hambosee LUMPOKO M3BECTHBIX
MPUEMOB TakKOro poja ABMSETCA TaK HasbliBaeMbli CMOCO6 «KOHKPETU3a-
LMKU NOKa3aHWUi».

CyTb 3TOro npvemMa COCTOMT B TOM, 4TO BO BpeMs 4OMPOCOB TOrO
WM MHOTO ML CTaBAT YeTKNE N KOHKPETHbIE BOMPOCHI, 3acTaBAoLWye
Jonpawineaemoro Bce 6o/ee n 60nee AeTanM3npoBaTb CBOM MOKa3aHUs.
Mpn 3TOM CTPEMATCA BbISBUTL Pa3/IMYHbIE CBA3M MCKOMOIO (hakTa Wam

12 311 cnosa MpuHnnda NpuBeaeHL! B NPeANCIOBIM A. YHKOBCKOrO K Mepesosly pa-
60Tbl Yunbsima Yunb3a «OnbIT TEOPUM KOCBEHHbIX YIMK», M., 1864, cTp. VII,
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ABNEHUS C APYTUMK COMYTCTBYHOLMMU SBAEHUAMU U haKTaMu, KOTOpble
nMbo y>xe bl YCTaHOB/EHBI, IMB0 MOTYT ObITb YCTAHOB/EHbI C MOMHOW
[l0CTOBEPHOCTbIO.

Ecnu nokasaHWs N0XHbI, TO AarOWMA UX BCNEACTBME TOro, YTO
HUKOTJa Henb3s 3apaHee MpefycMOTPeTb BCe, O YeM MOXELWb ObiTb
CMPOLLIEH, U COrNacoBaTb SI0Xb C AeCTBUTENbHOCTLIO BO BCEX AeTansx,
HEen30eXXHO B KaKOM-TO CYLLECTBEHHOM MyHKTE pa3oieTcs ¢ 0ObEKTMB-
HO NOrnKoi thakToB. OH MM60 NPUAET B NPOTUBOPEUME TO CBOMMU COb-
CTBEHHbIMW MOKa3aHUAMMK, 60 ¢ 6e3yCNI0BHO YCTaHOBIEHHLIMU 0ObEK-
TUBHbIMM (hakTamu, N0 € ApyrumMK LoKasaTenscTBamu. Mpuyem Hepesd-
KO [NA 3TOTO He NoTpebyeTcs 1 0co6Ol AeTann3aLMn nokasaHuii, ™

Hanpumep, no geny 06 ybuiictse KnafosLumka Konxosa MsaHa XK.
[04b 1 XeHa y6UTOoro pacckasanu, YTo HOYbKO B UX JOM BOPBAIMCH [BOE
HEW3BECTHbIX W CTann TpebosaThb Y VBaHa XK. K0UM OT KNafoBoi Kon-
x03a. OfHako XK., 6yayun NbsH, KPemnko cnasn, u pasdyautb ero He yga-
nocb. Torga OAWH W3 HeWM3BECTHbIX HaHEC eMy KakvMM-TO, MpesMeToMm
yAap no ronose. MepenyrasLunCh, XeHa 1 A04b YOUTOro OTKPbIAN OKHO,
uepes Hero BbIMPbIrHYM BO ABOP U Mo6exan K coCeasM pacckasaTb 0
CNyUMBLUEMCS.

MpucTynas K OLeHKe 3TUX MOKa3aHUii XKeHbl 1 fo4epn ybuToro,
crefioBateNls CO06Pa3HO NOTMKe BeLeil AoMKeH Obln paccyXaaTb Tak.
Ecnn nokasaHus ux BepHbl, TO BMOJSIHE ECTECTBEHHO OXWAATb, YTO JOMK-
Hbl CyLLECTBOBAaTb U O6BEKTMBHbIE (PaKTbI, COTNACYOLUMECS C AaHHBIMU
nokasaHuamu. Hanpumep, Ha OKHe, Yepe3 KOTOPOeE, MO C/0BaM [aBLumX
MOKa3aHus, OHU BbIMNPLITHYN, @ TakKe Ha MOoYBe MOJ OKHOM BO3MOXHO
ByneT 06HapyXWTb Kakune-1mbo MpU3Haky 1 cnefpl, LOKa3biBatoLLmMe, YTO
OKHO [eliCTBUTENbHO HEeaBHO OTKPbIBAIOCh M Yepe3 Hero KT0-TO Bbl-
MPbIrvBa/I U3 MOMELLEHNA HapYXY.

3 Cnocob nposepki NokasaHWin MyTem UX KOHKPETM3aLMM U3BecTeH fasHo. Eule U.
T. MocoLLKoB nucan:

«A Byfie e nNpef Cy/beto B KAHTOPe He MOBUHUTLIA, a B C/I0BAX CBOMX CTaHET MATLIA,
TO TaKkoBaro HaflobHO C BEIMKUM MPUTYXKaHWEM HaNopHO BCAKUMU 06pa3bl pasHbIMU
AonpaluvBath: faBHO Nb TO 6bIN0 U TOBAPWLLYM €r0, KON B POCMMCK HanucaHbl, BCe NN
TYT 6GbIN, ¥ NPexAe ero OHW NPUWAKN UAK NOcNe, UKW BCE OHW BMECTe MPULLAN, W
OTBKYAY NPULLAN U T OHW COLLINCS, U OTbYETO Y HUX CTanoCb U Kak KOHYUIOCh, U
0 KOEM Yace AIHA UK HOYM U B KaKOW XOPOMWHE UK Ha [BOPE B MHOM KakOM MecCTe;
1 byfie B XOpoMax, TO B KOEM MeCTe, B MepeAHeM v yray Wan 'y iBepeit uau y neum
3a CTONOM, WU CUAA NN UAK CTOA W PaHO /b UK NO3AHO, Ha BOPE BEefPEHO /N B TO
BPEMSA WX HEHacnMBO 6bIN0 M NOcne TOro CAy4yas, Kak pasolinca U K10 U3 HUX
npexge noLon OT Hero UM KTO OCTaNCA UK BCe BMECTE NOLLN N KOMIbKO MX BbINo u
BCEX /I OH 3HAET U/ib HUKOTO He 3HaeT».

«...Ha TOHKOCTHbIX poCnpocex MyfpeHo eMy N10Xb CBOO YKPbITb OyaeT».

(W. T'. Nocowkos, KHura o ckypoctu n 6orarctae, Couakrus, 1937, ctp. 147).
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PelunB NpakTUYecKUM MyTem y6eauTbCs B CyLLECTBOBaHWW MO-
[06HbIX (haKTOB, CnefoBaTeNb MPOW3BeN psaf AeicTBuiA. Mpu ocmoTpe
KOMHaTbl, B KOTOPO/ OblN0 COBEPLUEHO YOUIACTBO, OH OBHapyXwu/, YTo
OKHO, Yepe3 KoTopoe, Nno cnoBam K. n B. XX-KuX, OHX BbINPbITHYAN BO
[BOp, ObII0 3aKPLITO Ha KPHOUOK M3HYTpK. OT Kprouka K Npo6oiiHmKam, a
TaKkKe OT OKOHHbIX CTBOPOK K YacTsIM OKOHHON KOPOOKM, TAHY/MCb He-
MOBPEXAEHHbIE HUTW MayTHbLL. B BepxHell 4acTW OKHa Mexay CTBOpKa-
MU BULHENCS 3aXaTblil KycOK 6ymary. Ha nogoKOHHUKe nexxan nenen ot
obropesLueit 6ymaru. Mo 3TUM OKHOM, BO ABOpPE, FPYHT 6bl1 MAMKWIA.
OfHaKo Ha HeM HMKaKKX C/iefjoB HOT Ye/oBeKa He 0Kasanoch.

B npucyTCTBUM MOHATBIX CefoBaTeNb NPeasIokua govepu youro-
ro NokasaTtb, KaK BO BPeMs HamafeHWst HEM3BECTHbIX OHa OTKPbINa OKHO
1 BbINpbIrHyna Bo ABop. Korga oHa 0TKpbina OKHO, TO COeAVHUTE/TbHbIE
HUTY NayTWHbI HA HEM Cpa3y ke BblN HapyLUeHbl, a ByMaxka, 3akaTas B
CTBOpKax OKHa, Bbinana Bo ABop. Korjaa e B. BbiNpbIrHyna 4Yepe3 OKHO,
TO Ha rPyHTe OCT/IMCb ICHO BbIPaXXEHHbIE Criefbl €€ HOT.

Tak npakTvKa onposepria nokasauus K. n B., yCTaHOBMB UX N0OX-
HOCTb. Y6eauBLUACL B HECOCTOSTENbHOCTM CBOMX OOBLACHEHWI, A0Yb
ybnTOro BbIHYXXfeHa Oblfa CO3HATLCA, YTO OHA UM MaTb yb6uau oTua no-
TOMY, YTO OTel, Oyayun MbsH, M36MA UX W NbITAICA BbIrHaTb MaTb W3
Joma. B ganbHeiiwem 3Ty nokasaHus HaLLAM NOMHOE NOATBEPXKAEHNE.

MonyyeHWe OT TOrO MW MHOTO LA AeTaslbHbIX, KOHKPETHbIX MO-
KasaHuiA BO MHOTUX C/ly4asix N03BONSET YAOCTOBEPUTLCA B MX SIOKHOCTU
WM UCTUHHOCTY C MOMOLLBIO CNEACTBEHHOMO 3KCMEepPUMEHTa.

M. 06BMHANCA B TOM, YTO OH C Lefbl0 M3baBneHUs OT ynnatbl
aNMMEHTOB YOMN CBOErO LUECTUMECAYHOTO pebeHka MyTemM WMHCLEHUPO-
BaHWs CNy4YaliHOrO BbINaZEHNs ero M3 OKHa BTOPOr0O 3Taa Ha TpoTyap.
Ha gonpoce M. BMHOBHbIM Ce65 He MpuW3Han, 3asBMB, YTO pebeHOK ciy-
YailHO BbIM@T Y HEro 13 pyK B OKHO B TO BPEMS, KOTAa OH HAHYWA ero y
OTKPbITOrO OKHa. B Uensx KOHKpeTu3auum nokasaHuii 06BMHAEMOro
cnefoBaTenb NOAPOGHO fOMpocKa ero 060 BCex 06CTOATENbCTBAX MPo-
VUCLLIECTBMA 1 MPEAI0XKM eMy B MPUCYTCTBUM MOHATbIX MOKa3aTb, Mpu
Kaknx 06CTOATeNbCTBaX BbiMan y Hero pebeHoK M3 pyK. 3aTem, 4Tobbl
MpOBEpWTL 3TV MOKasaHUs 06BMHAEMOro, 6bi1 NPOAeNaH CNefCTBEHHbIN
3KCMEPUMEHT.

Mo 3afaHnio cnefoBaTens CneuyanvcTbl M3rOTOBUAM KYK/Y, KOTO-
pas Mo Becy W pa3Mepam MpMMEpPHO COOTBETCTBOBala Morumbluiemy pe-
6eHKy. B npucyTCTBMM MPUrNalleHHbIX Bpadei-neguaTpoB U MOHATHLIX
06BUHAEMOMY ObIfI0 MPEAIOKEHO B3ATb B PYKW 3Ty KyKy, MOAONTU K
OTKPbITOMY OKHY W Mpogenatb C Held BCe TO, YTO OH fenas, No ero c/o-
BaM, C pebeHKOM, KOorfa nocnefHuin Boinaa y Hero U3 pyk B okHo. O68u-
HAEMbIli HECKO/IbKO pa3 MOBTOPSN 3TOT OMbIT. W BCAKMIA pa3 Kykna, Bbl-
MaB W3 pyK 0OBMHAEMOr0, HEM3MEHHO OKasblBaslaCb Ha TPOTyape BHU3Y,
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nof camblM OKHOM. PeGeHOK ke, KaK 3TO TOYHO OblI0 3atMKCUPOBAHO
paHee MpW OCMOTPe MecTa NPOUCLLECTBUA, Yaapucsa 06 acthabT Ha 3Ha-
YMTENbHOM YAaneHUn OT OKHa. TakuM 06pa3oM, 3KCMeprMEHT nokasas
He TOMbKO NOXHOCTb 06BACHEHUI 06BMHAEMOrO, HO U HEOMPOBEPXKMMO
[oKas3asl, yTo ecnm 6bl pebeHOK He 6bln BbIGPOLLUEH YMbILLIEHHO U3 OKHA,
TO MO 3aKOHaM CBOBGOAHOTO MafeHNs Tefl OH HMKAK He Mor Obl ynacTb Ty-
[a, re OH OKasa/ica no 06CToATebCTBAM fena.

KoHKpeTM3aums nokasaHuiA MOXET OCYLLECTBAATLCA, B YaCTHOCTH,
C MOMOLLbLIO BOCMPOW3BELEHNS, MOKa3a CBUAETENIleM WU OOBUHAEMBIM
OTAe/NbHbIX AEACTBUIA N MOMEHTOB, BXOAALLMX B UCCELyeMOe COObITueE.
Mpn 3TOM OTKPbLIBAIOTCA LUMPOKME BO3MOXHOCTW [/ COMOCTaB/IeHUs!
MOKa3aHWiA nua ¢ 06BEKTUBHO NOYUAIOLLMMUCS MPU BOCMIPOM3BEAEHNN
Co6bITMA pe3ynbTaTtaMun 1 OTKpblBatOWMMUCS (hakTamu. Hanpumep, ecim
06BUHSAEMbIA MM CBUAETENb BEAET K MECTY M MOKa3blBaeT, rhe 3apbiT
TPyn, CNpATaHbl MOXWLLEHHbIE LEHHOCTW, OpyAWs NPecTynfieHns nmbo
npeAMeThbl, COXpaHMBLLME Ha cebe crefbl NPeCTYNNEHUS UK NPECTYMHU-
Ka, TO 0BHapy»XeHne UCKOMbIX MPeAMETOB UM MX CNefloB B 3TOM MeCTe
TOXe AB/SETCA O4HON 13 JOPM MPAKTMYECKO NPOBEPKM MOKa3aHWiA, of-
HUM 13 CNOCOBOB MPUMEHEHWA KPUTEPUS NPaKTUKW LS ONpefenieHns
[OCTOBEPHOCTM OLEHVBaEMbIX J0Ka3aTe/bCTB.

UTobbl onpefenuTb [OCTOBEPHOCTb CBEAEHWIA, MOMy4YaeMblX W3
PasNUYHbIX MPOLECCyasibHbIX UCTOYHMKOB, BXKHO 0OHApYXUTb Apyrue
[0Ka3aTeNibCTBa C Lie/Iblo COMOCTABIEHMA UX C YXKE UMEIOLLMMUCS JaH-
HbIMU M0 Aeny. IocKobKy 3TOT Cnocob Mo CyLLEeCTBY OCHOBAH Ha TeX e
MPUHUMMMANBHBLIX Hauanax, YTo M MpaKTWYecKas MpoBepka /000N Bep-
CUK, TO OH TOXE ABMISIETCA OAHON M3 (HOPM MPUMEHEHWS KpUTEpUS npak-
TUKW NPY OLEHKe CyfebHbIX JOKa3aTe bCTB.

MpesnonoXxmm, 4To CBUAETENb, OOBUHSAEMbIA, MOTEPNEBLUMIA U T.
MN. COOOLLAT CNeACTBUIO UM Cydy O KakMX-TO (pakTax W COObITUSX MO
geny. Ecnu coobLuaemble UMW CBELEHWS [OCTOBEPHbI, TO eCTECTBEHHO,
4TO MOTFYT CyLLUECTBOBaTb W APYrue UCTOYHWKW CBELEHWI O Tex Xe ca-
MbIX (hakTax U CobbITUAX, MO0 Kaxaoe npoucLueflliee coObITUe Bcerga
OTPaXKaeTcs Ha MHOXECTBE ApYrvX COMPMKacaBLLUMXCS C HUM SBNEHWIA 1
npeamMeToB. Bca TPyAHOCTb 3[eChb 3a4acTyt0 COCTOWUT B TOM, YTOBbI Cy-
MeTb HaliTU 3TN OTPKEHWS N «NPOUMTATb» CMedbl NMPOLL/bIX COBbITUIA.
Korga aTo yaaetcs, T0 TeM caMblM YAaeTca 1 NoATBepAUTb (M Haobo-
POT ONPOBEPrHYTb) MPaKTUYECKMM MyTeM AOCTOBEPHOCTb CBEAEHWUIA, KO-
TOpble YeprnatoT CNeACTBME W CYA U3 Pa3sNUYHbIX WCTOYHMKOB [0Ka3a-
TenLCTB.

OpHako, 06H3py>KVIB HOBbIE OKa3aTe/IbCTBa, OYEBMAHO, AA/IEKO HE
BCerga MOXXHO OKOHYaTe/IbHO yﬁe,ql/ITbCFl B UCTUHHOCTUN YXXE MMEHOLLINXCA
CBe,ﬂ,eHMVI. Jeno B TOM, 4TO CBefeHMs, MOMYYEHHbIE U3 Pas/IMYHbIX UC-
TOYHMKOB, MOryT OKa3aTbCA COr/laCHbIMU MEXAY co60ii He TOMbKO MO
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MPUYMHE UX UCTUHHOCTW, HO M B CUNY KaKWX-TO WHbIX NpUunH. Ha-
npuMep, CBUAETENN WU OOBMHSEMblE MOFYT CroBOPMTbCH, 4YTOObI AaTb
OMHAKOBbIE JIOXKHbIE MOKAa3aHWsA. 3aBeOMO JIOXKHbIE 3aK/UeHns, Co-
rnacHble ¢ NnoKasaHUsMM 06BUHSEMbIX U CBUAETENEN, MOTYT faTb U 3KC-
nepTbl. MoryT 6bITb NOATAcOBaHbl M (halbCUDMLIMPOBAHbI TaKXe pas-
NINYHble [JOKYMEHTbl W BeLleCTBeHHble [okasaTenbcTBa. CoBnageHve
CBEIEHUI MOXET MPOU3OATU M OT eAMHO0OPA3HbIX OLLUMOOK, SIBUBLLMXCA
CNELCTBMEM OfMHAKOBbLIX MPWUYMH. B npakTuke, Hanpumep, Haneko He
eAVHWYHBI ClyYan efuMHO06pPasHbIX OLUMBOYHBIX CBUAETENLCKUX NOKasa-
HUIA. EQMHO06pasmne OLWMOOK B MOKa3aHWSX CBUAETENEN yalle BCero Mo-
XET MNPOWCTEKATb OT B3aMMHOIO BHYLUEHWS CBUAETENAMU LPYr Lpyry
CBOMX OLUMOOYHBIX BOCMPUATWIA, NPEACTaBEHWIA U BOCMIOMUHaHWIA. B
MUPOBO NUTEpaType B 3TOM OTHOLLEHWW OMMUCAHbI NOPasuTe/bHbIe Cry-
Yay TaKuMX eaMHOO0OpPa3HbIX OLUMOOYHLIX CBUAETENbCKUX MOKa3aHWiA,
ABMBLUMXCA PE3y/NbTaTOM B3aVIMHOrO BHYLUeHWs. [Ba Takux cnyyas B
CBOE BPeMs GbIN ONMCaHbI B 0AHOM 13 paboT M. M. Mpoa3uHckoro.™

Tak, ofHaxabl B bepnuHe 6bin BbITalleH U3 peKu MepTBbIi Yeno-
BEK, B KOTOPOM OKpY>KatoLye MpeanofioXUTENbHO Y3HanM Hekoero X.
Mocnann 3a maTepbto X. MocnegHss, Npubexkas Ha MECTO HaXOXAeHUs
Tpyna, OMo3Hasa B HEM TPYN CBOEro CblHA; BCKOPE MOSBUANCH XKeHa W
cecTpa X. KOTOpble TaKkke MoKasanu, 4To 3To TPpyn 6/M3KOro UM Yeno-
Beka X. A yepe3 HECKO/IbKO YacoB X. SIBU/ICS AOMOI COBEPLLEHHO 340p0-
BbIM V1 HEBPESVMbIM.

He meHee NO60MbITHLIA cnyyal npousowwen B 1906 rogy B Bap-
LLIABCKOM OKPY>XHOM cyfe. Tam [Ba cBuieTens Ha cyfebHom pasbupa-
TeNbCTBE YAOCTOBEPUNN, YTO MOACYANMbIN ABNSETCA TEM CambIM IMLIOM,
KOTOpOEe Ha MX Fnasax BbIHEC/O BELLM CO ABopa. TpeTuii ceuaeTens npu-
3Han B NOACYAMMOM TOrO Camoro YenoBeka, KOTOpbIV Obln 3afiepXkaH Ha
ynmue Npy NonbITKe K 6ercTey. ToOMbKO TOr4a, NoO €oBam CBUAETENSs, OH
OblT HEMHOrO MoNHee. A B KOHLE CyAebHOro cneacTeBusi MOACYANMbI
3adBU/, YTO OH BOBCE HE TOT, 3a KOr0 €ro NpuHUMaloT CBUAETENN U Cy-
[bK1, N60 OH BbIN YXKe, OCYXKAEH TEM XXe Cy[O0M [Be Hefenn TOMY Hasag.
Tenepb Xe OH peLun NpeacTaTb Nepes CyabsmMy BMECTO 4pYroro noacy-
LVIMOT 0, XKenas NokasaTb CyAdy, KakoBa LLeHHOCTb TeX CBUAETENbCKMX NO-
KasaHWlii, Ha OCHOBE KOTOpPbIX emy Oblf BbIHECEH Npurosop. Mposepka
noKasasna, Yto nepes CyabsMn BMECTO HACTOALLErO MOACYAMMOro AeicT-
BUTE/IbHO OKa3a/icA COBEPLLUEHHO APYTOi YenoBek.

UTo6bl ONpefennTh, B KaKUX C/lyyasix COrfacoBaHHOCTb CBeZAeHWI
no Aeny CAY>XWT NPU3HAKOM WX [OCTOBEPHOCTM U B KaKMX OHAa TaKUM
NpK3HaKam CNYXXMTb He MOXET, MOCKO/bKY MPOUCTEKAET OT APYrvX npu-

1 CM. «ApX1B KDMMUHOMOTUN 1 Cy1e6HO MeVLMHBI», BbiM. 3, T. 1, Xapbkos, 1927,
cTp. 1014—1015.
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UMH, Ha CNeACTBMM W B Cyfe NpuberatoT K TLLATENIbHOMY M BCECTOPOHHE-
MY [0C/ef0BaHNI0 KaK KaXX4oro cyae6Horo [JoKasarensCcrsa B 0TAe/bHO-
CTK, TaK 1 BCEX UX B COBOKYMHOCTW.

Takoe WccnegoBaHWe [OKasaTenbCTB MMEET CBOER LieNbl Bblsic-
HUTb MPUMEHWTENLHO K KOHKPETHbIM OBCTOATENbCTBAM KaXKAoro
Cnyyasn BCEBO3MOXKHbIE MPUYMHBI W YCNOBUSA, KOTOpPbIE MOIN MOBAMATH
Ha JOCTOBEPHOCTb OTPa>KeHNS (DAKT OB MCTOUYHUKAMM CBEAEHUIA.

MpUYKHbI 1 yCNoBms 3TV GbIBAIOT BECbMA PasHo06pasHbl. OfHU 13
HUX CMOCOBCTBYIOT TOYHOMY OTPKEHWIO LEACTBMTENBLHOCTM MpOLieccy-
a/lbHbIMW UCTOYHWMKAMK, ApYyrue, HaobopoT, MOTYT MPUBECTU K UCKaXKe-
HUIO (haKTOB.

Ecnu TwarenbHoe uccnefoBaHue [0Ka3aTeNbCTB MOKAXKET, 4To
HUKaKVX NPUYMH, MOTYLUMX UCKa3WUTb (hakTbl N0 gaHHOMY fdeny, He Obl-
N0, a ec/in Takme MPUYKHLI UMENIN MeCTO, HO MX OTPULLATENbHbIe NOoCnea-
CTBWA UCK/IOYEHbI, TO Y CNEACTBMA U Cyfa He OyAeT OCHOBaHWA And Ka-
KNX-11M60 COMHEHWIA B AOCTOBEPHOCTU UMEIOLLMXCS CBeAeHMIA. Ecnm xe
pe3ynbTaTbl UCCNEA0BaHWNA WCTOYHUKOB AO0KA3aTeNbCTB OKaXYTCs MNpo-
TWBOPEYUMBBI WM HEJOCTaTOUHbI ANA KaTeropuyeckux BblBOLOB, TO BCE
Takue COMHEHMA MOTYT ObITb PaccesiHbl, He UHaYe, Kak nyTeMm COnocTas-
NIEHUS CBEAEHWIA C ApYrvMK MPOBEPEHHBIMU U TBEPAO YCTaHOB/EHHLIMU
JaHHbIMU, B3ATLIMW U3 APYTMX UCTOUYHWUKOB. FICHO, 4TO MpW OTCYTCTBUM
TakuX MPOBEPEHHBIX AaHHbIX 3TU CBEAEHUS HE MOTYT CNY>XXWUTb OCHOBA-
HVEM J151 KaTeropuyecKunx BbIBOLOB O BUHOBHOCTM 06BMHAEMOTO.

UTob6bl MeTb BO3MOXHOCTb YOeauUTLCA B HA/IMUMW U OTCYTCT-
BUAWM NPUYUH W YCNOBWIA, BAMAIOLLMX HA NPaBUbHOCTb OTPaXKEHUS (ak-
TOB MPOLECCYya/lbHbIMU UCTOYHUKAMM, W Ha 3TON OCHOBE Y6eauTheca B
[OCTOBEPHOCTU WM HE[OCTOBEPHOCTY CBEAEHWA, NPy 3TOM BCAKWIA pa3
MCXOAAT U3 yyeTa B OTHOLUEHWWM KaXKAOro BWAA UCTOYHWKOB [JOKasa-
TeNbCTB ONpefeneHHbIX 06CTOATENbCTB.

Tak, B OTHOLLEHWM CBMAETENbCKMX MOKAa3aHUI 34eCh YUUTLIBAIOTCS
KOHKPETHOCTb, OMpefeNneHHOCTb, TOYHOCTb, HEMPOTUBOPEUMBOCTL, a
TaKkXe COOTBETCTBME WX APYruM [oKas3aTe/bCTBaM. KpoMme TOro, yUYnTbl-
BAeTCA MOJMOXEHVe CBUAETENd B Jefe, Hamyve akToB, YKasblBatoLwmx
Ha BO3MOXHOCTb [ayy UM 3aBefIOMO JIOXKHBIX MAM OLUMOOYHLIX MOKa3a-
HAR M T. O.

Mpw oueHKe NOKa3aHWii 06BUHAEMOrO YUMTLIBAIOTCA HaMUme Um
OTCYTCTBME MPOTMBOPEUUIN B MOKa3aHUsAX, COOTHOLLEHVE MX C APYTVMM
JaHHbIMW MO Jeny, HalMume WM OTCYTCTBME Y OOBMHAEMOro TeX Wiu
WHbIX NOBYAMTENbHLIX MOTUBOB, YTOObI MOXHO Obl0 NpegronaraTb O
Ha/IM4MM CaMoOoroBopa MW 0rosopa Apyrux L, v T. M.

UTob6bl CyAnTb O MPaBUMbHOCTM 3aK/THOYEHUSA 3KCMEPTOB, UCXOAAT
M3 yyeTa CTeneHW MOLrOTOBNEHHOCTM 3KcnepTa (B CMbICNe HaMuns y
HEero creuyasnbHbIX NO3HaHWI), 4OCTAaTOYHOCTM YPOBHSA 3HAHWUI 1 TEXHW-
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UEeCKMX CPEACTB NPUMEHSIEMON MPW UCCNef0BaHNM OTPAc/N HayKu Wau
TEXHVKW; MPaBUIbHOCTU MPUMEHEHUS 3KCMepTamu B MPOLECCE Mcche-
[I0BaHWS, BbIpabOTAHHOIO HayKOW WM TEXHWKOWA MeToda; A0CTaTOYHO-
CTV MaTepuanoB, MMEBLUMXCS B PaCrOPSKEHUM 3KCMepTa, YToObl faThb
BEpPHOE 3aK/toueHmne. Mpu 3TOM TaK XKe NPUHUMAETCS BO BHMaHMWE, npa-
BW/IbHO N1 YYTEHbI 3KCMEPTOM OCOBEHHOCTY 00BbEKTA MCCNEfOBAHNUS; Ha-
CKO/MbKO OOGBLEKTMBHO W HEMPeAB3ATO MOAOLIEN OH K (hakTam. BaxHoe
3HaueHVe A1 OLEHKW BbIBOAOB 3KCMEPTM3bl MMEKOT 060CHOBAHHOCTbL 3a-
KNHOYEHNs, BHYTPEHHSS COrNacoBaHHOCTb M JIOTMYHOCTb X0AA PacCy-
[EeHWIA 3KCMepTa, COOTBETCTBME 3aK/MOUEHUS APYTMM AOKa3aTeNbCTBaM W
YCTaHOB/EHHbIM (hakTaMm Mo feny, Co6MtofeHNe 3KCnepTaMy MpPOLEecCy-
abHbIX rapaHTUiA NPU NPOU3BOACTBE 3KCMEPTM3bI U fave 3aK/HYEHNS.

UTo6bI peLunTb BOMPOC O JOCTOBEPHOCTU AaHHbIX, COepPXKaLLmXCs
B MUCbMEHHOM WCTOYHWKE, UCXOAAT U3 HaMums WAU OTCYTCTBUSI 06-
CTOSTENLCTB, CBUAETENLCTBYIOWMX O MOAIMHHOCTM [OKYMEHTa UAU CO-
OTBETCTBMM KOMWUM CBOEMY OpWUruHany (ecnn [JOKYMEHT He SBNseTCS
NOA/IMHHWKOM); W3 HaMYUs UK OTCYTCTBUS BHYTPEHHMX NPOTUBOPEYNiA
B CBEAEHMAX UCTOYHMKA, COOTBETCTBUS 3TUX CBEAEHUIA ApYrVM [0Ka3a-
TeNbCTBaM W YCTaHOB/IEHHBIM AaHHbIM MO Aeny.

Mpn 1CMoNb30BaHUM BELLECTBEHHBLIX [0Ka3aTeNbCTB, YTOObI He
OLUMBUTLCA B OLIEHKE [OCTOBEPHOCTW YCTaHaBAMBaeMblX UMK (HaKTOB,
UCXOAAT W3 Ha/IMUMS MW OTCYTCTBKS NO AeNy rapaHTWiA 0T BO3MOXKHOI
MOAMEHbI BELLLECTBEHHbIX [OKa3aTeNbCTB MW UX anbCudmKaLmm; 3 To-
o, HaCKO/IbKO BELLY OTBEYAIOT CBOEMY Ha3HAYEHMIO; U3 COOTBETCTBYUS
BELLECTBEHHBIX AaHHbIX APYrVM [0Ka3aTeNbCTBaM M YCTaHOBMEHHBIM MO
[eny dhakTam.

CTano 6bITb, YTOOLI OLEHUTL Cy[eOHble OKa3aTeNbCTBA, ONpefe-
/Tb [IOCTOBEPHOCTb [aHHbIX, MOMyYaeMblX W3 WMCTOYHMKOB [J0Ka3a-
TeNbCTB, MOC/EAHNE UCCNEAYOTCA TaK, YTOOb! BbIN0 SICHO, YTO B OTHO-
LLEHMM NIIO6Or0 M3 HUX UCKIOYAETCA AeNCTBME NPUYMH, MOTYLUMX WCKa-
31Tb (haKTbl.

Ecnm Bce e Takue MpUUKHbI, Cyas Mo o6CTosTeNbCTBaM fena,
VIMEKTCS, TO HEOBXOAMMO CTPEMWUTLCS MCKIHOUMTL UX OTpULATENbHOE
BNVISIHME.

B cBoto 04epep, 4TOObI UCCNE[0BaTL HaslMUMe UK OTCYTCTBUE MO
Jeny aTUX MPUYKMH U UX CNEeACTBUIA, BCEr4a UCXOAAT 13 y4yeTa BCEii COBO-
KYMNHOCTU (aKTUYECKMX faHHbIX 1 06CTOATENLCTB KKAOr0 KOHKPETHOIO
Jena. B 3Toil cBA3M TLATENbHO UCCNEAYHOTCA NMOMHOTA AOKa3aTeNbCTB.,
Hannume WM OTCYTCTBKE B HWUX MPOTMBOPEYUUIA; KOHKPETHOCTb W Onpe-
[IeNeHHOCTb CBeAEHWI 0 (hakTaxX; 0COOEHHOCTb KaXaoro MCTOYHMKA CBe-
[JEHWIA, COOTBETCTBME COBpPaHHbIX MO Aefy [0KasaTeNbCTB YCTaHOB/EH-
HbIM 0. feny (hakTam, TeM WK UHBIM XXUTEACKUM WU Hay4YHbIM UCTK-
HaM, MOOXKEHNAM U T. M.
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Ho oTKyfa Mbl Y3HaeM O NpuUYMHax, MOTYLUMX UCKa3UTb (hakKT uc-
TOYHMKaMM [10Ka3aTeNbCTB, a TakKe 0 TeX 0O6CTOATENbCTBAX, HA OCHOBE
yyeTa KOTOPbIX MOXHO CYAMTb O Ha/IMYMM TaKOro pofa NPUYKH No aeny?

060 BCEM 3TOM Mbl Y3HAaEM TOMbKO 13 MPaKTUKK, 13 OMbITa.

B 3TOM OTHOLLEHNM Cyae6HO-CNeaCTBEHHbIE PABOTHUKMN B MOSHOM
CMbIC/e CMoBa yyatcs Apyr y Apyra, NepeHuMas Takoi onbIT aHanmsa u
1CCNeaoBaHNs [oKa3aTeNbCTB, KOTOPbI/ Ha NPaKTMKe MPUBOAWA U Npu-
BOAWT K 0OBEKTUBHO UCTUHHBIM pe3y/ibTaTaM.

Ecnmn 6bl B XXM3HWM 0OCTOSAN0 MHaye, TO eCTb ecnn Obl CyaebHo-
CNefiCTBEHHbIE PABOTHMKM HE MOT/IM Kak Ha CBOEM MPEXHEM OfbITe, TaK
M OPYT Y Apyra yunTbcst TOMY, C KakUX CTOPOH UM CrefyeT NOAXOAUTb K
aHa/IM3y KaXoro M3 UCTOYHUKOB [I0Ka3aTeNbCTB U Kakue 06CToATeNbCT-
Ba NpW 3TOM CriefyeT YUnTbIBaTb, YTOObI MPaBU/LHO PeLLaTb BOMPOCHI O
[OCTOBEPHOCTYM (HaKTOB, TO MO CYLLECTBY HMKaKas Teopusi CyfAebHbIX 4o-
KasaTenbCTB 6blna 6bl HEBO3MOXHA U HEHY)KHA.

CyLHOCTb TeopUM CyfebHbIX A0Ka3aTebCTB B TOM MMEHHO U CO-
CTOWT, YTO OHa NpefcTaBNseT Co60/ 0606LLEHHBIA OMbIT NCMO/Mb30BaHMS
CYAeBHbIX A0Ka3aTe/bCTB B KAYECTBE CPEACTB YCTAHOBIEHNS UCTUHBI.

0606Lasa onbIT UCNONb30BaHUSA CyAeOHbIX A0Ka3aTeNbCTB B Cnef-
CTBEHHOW W Cyae6HOV NpakTuKe, 1 NpuBMeKas AaHHble psaa oTpacnei
Hay4HbIX 3HaHW (Teopnst MO3HaHWUs, NOTVKA, NCUXOMOrWS, KPUMUHAIM-
CTWKa, CyaebHas MeauumMHa, cyebHas ncuxuatpus u T. 4.), Teopusi Cy-
[eOHbIX [10Ka3aTeNIbCTB BOOPYXKAET MPaKTUKOB 3HAHMAMMW CreLutmKm
KKOr0 MCTOYHMKA [0Ka3aTeNbCTB, a TeM CaMbIM W 3HAHWSIMU O TOM,
4TO CMeAyeT YUNUTbIBATL MPU MOMb30BAHUMN KaXabIM NCTOYHUKOM [0Ka3a-
TeNbCTB, YTOObI HE AONYCTUTb OLLIMOKMN.

Takvm 06pa3oM, 3HaHWSI O TOM, KaKue CTOPOHbI KaXAoro W1cTou-
HUKa [0Ka3aTeNbCTB HEOBXOAMMO WCCMEAoBaTb, Kakue 0B6CTOoSTeNbCTBA
Npy 3TOM Hafo Y4uTbIBaTb, FAe U KakUM NyTeM WX CneayeT 0BHapyxu-
BaTb, AAET Ham Teopwsi.

Teopusa SBNSETCS 0006LUEHHBIM OMbITOM, MpaKTUKoW. Creaosa-
TeNbHO, 0606LLEHHas 06LLECTBEHHAs MPAKTUKa, OTpakeHHas B Teopuu, b
KOCBEHHOM BWE BbICTYMaeT B OAHOM C/ly4ae B Ka4yecTBe OfiHON U3 npea-
MOCbISIOK NO3HAHUSA UCTUHbI, B APYrOM — B Ka4yecTBe OAHOIA ro cocras-
HbIX YacTeid KpUTepKs ee [JOCTOBEPHOCTM, NOKA3aTeNs UCTUHHOCTY OLEH-
KV AOKa3aTe/lbCTB.

[Janee, OoTKyfa HaM CTaHOBWTCSl W3BECTHO, 4TO MO pac-
CMaTPMBAEMOMY ANy Ha/IMYeCTBYHOT AEWACTBUTENbHO T€ WK WHble 06-
CTOATENbLCTBA, KOTOPbIe NMOA/eXaT yYeTy Npy OLEHKe A0Ka3aTenbCcTB?

06 3TOM Ham CTaHOBUTCS M3BECTHO OMATb-TaKW U3 MPaKTUKK, N0
Nntobble 06CTOATENLCTBA MO AeNy, Ntobble PaKTbl 0ObEKTNBHON AECTBM-
TENbHOCTY Mbl MOXEM BCKPbITb MO fe/ly He MHaye, Kak MyTeM Npou3Bof-
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CTBA MPaKTUYECKUX CyaeBHO-CNeACTBEHHbIX AeCTBMIA (MyTeM JOMNPOCoB,
OYHbIX CTABOK, OCMOTPOB, 06bICKOB, BbIEMOK U T. [1.).

HakoHeLl, Mbl K hakTam Mo Aeny noaxoAvmM BCera ¢ TOUKU 3peHNs
HaLLIero MpaBOCO3HAHWS, WAEONOTMM, MUPOBO33PEHNS, C TOUKU 3PEHUS
HaLLIMX 3HAHWIA XKM3HU, KUTEINCKOr0 OMbITa, 3pYAULIMN, YMEHUS MbICTb,
YMEHWs! MO/b30BaThCS 3aKOHaM MPaBU/ILHOTO IOTMYECKOTO MbILLIIEHUS
n 7.n."° Ho BCe 9TO OTpaXaeT U3BECTHbIV 0BLLECTBEHHbIN OMbIT, 0BLIECT-
BEHHYIO MPaKTUKY. 3TOT 06LLECTBEHHbIN OMbIT B KOCBEHHOM BIAE, TAaKUM
06pasomM, TOXe MrpaeT rpoMafHylo posib B MPOLECCe MO3HaHWS Hamu
(hakTOB. B 0QHOM Cnyuae OH C/yXKUT B KauecTBe OCHOBbI, OAHOO U3 UC-
XOfHbIX MyHKTOB HAlLIEro Mo3HaHus, B JPYroM — B KayecTBe Hempe-
MEHHOI1 COCTABHOI YacTW KPUTEPS NCTUHBI.

WTaK, gaHHble, HEOBXOANUMble A OLEHKX JOCTOBEPHOCTY Mony-
UaeMbIX M3 UCTOUHMKOB [0KAa3aTe/bCTB CBEAEHMIA, AAOTCA HaM MpaKTu-
KOI. YKa3aHus 0 TOM, C KakUX CTOPOH U B KaKUX HampaBfieHusiX Hajo
MPOV3BOANTL UCCNEAOBaHNE [0KA3aTENbCTB, Mbl MO/TyYaeM OT MPaKTUKMW.
Camo 1CCnefoBaHNE [0KA3aTeNbCTB OCYLUECTBASETCS MPaKTUYECKUMU
nyTamun. VIcnofb3yemblii Npy OLEHKE A0KA3aTeNbCTB KOCBEHHbIV OMbIT B
Pa3NNYHbIX POPMax TOXKE OTPAKAET 06LLIECTBEHHYIO NPAKTUKY.

Bce cka3aHHOe MO3BOJIAET CAENATb BbIBOJ, YTO K KaKUM Obl CMOCO-
6am Mbl HV Npuberann Ha cNeacTBUK U B Cyfe, YTOObI NPaKTUYeCcKn yoe-
OWTbCA B JOCTOBEPHOCTUN TEX WM MHbIX (DaKTOB WM/IN BbIBOAOB MO CyfAe6-
HOMY [Aeny, eAMHCTBEHHOW MepKOi (KpuTeprem) UX UCTUHHOCTM B JtO-
60M Ccryyae Cny>uT 06LLeCTBEHHAsA NPaKTUKa.

15 3HaueHme NpoeCCMOHANLHOTO 1 XKUTECKOrO OMbITa KaK OAHOTO M3 BaXHEIALLINX
CpepacTs, MoMoratoLLmux cyfe6HOMY paboTHUKY OTAENUTb UCTUHY OT 3abnyXaeHus npu no-
3HaHUM OBCTOATENLCTB fena, 6bIN0 XOPOLLIO MOHATHO eLle CTapbiM pUcTam Kak K Poccuu,
TaK 1 3a py6exxom. Tak. ToapuLL, Npokypopa CaHKT-MeTepbyprckoii cyae6Holi nanatsl A. B.
CKonuHCKuiA nucan: «Mpexae BCEro, CyAbto cnacaeT OT OLMOOYHOrO NPUHATUS /XU 3a UC-
TWUHY €ro NPO(ECCUOHANBHbIV 1 XUTEACKMIA onbIT» (CM. ero «CBMAETENN MO YrO/OBHbIM fe-
nam», M., 1911, ctp. 21).

TMo cyLLecTBY Ty e MbIC/b, HO B eLLie 60nee penbedHol hopMe BbICKasan 3afonro Ao
3TOF0 aHFNIACKWIA HOPUCT YWnbaM Y1nb3, KOTOPbIA MKcan, YT «Mpu 06CYXKAEHUN BCEX BO-
MPOCOB, PeLLUeHNe KOTOPbIX OCHOBbIBAETCH Ha HPABCTBEHHON OYEBMAHOCTU W BHYTPEHHEM
ybexeHn, faHHbIe OnbiTa NPeLCTaBAOTCA SBHbIM WM MOAPa3yMeBaeMbiM MEPUIOM Ha-
LLIEro OBEPUS.

«OnbIT, — nucan fanee Yunb3, — 3akoyaeT B cebe He TONMbKO (haKTbl U BbIBOAbI
NINYHOrO, HabNoAEHUS, HO 1 BOOOLLE MO3HAHWA, NPUOGPETEHHbIE HAGMIOAEHNAMW BCETO Ye-
NIOBEYECTBA BCEX BEKOB U CTpaH» (CM. ero «OrbIT TEOPUU KOCBEHHBIX YINK», M., 1864, cTp.
11).

KOHeYHo, 0TMeYas Kak MonoKMTeNbHbIN (hakT 3rn nonesHble XU3HeHHble Habnoae-
HUA 1 0606LLEHNSA By PXKYa3HbIX FOPUCTOB, Mbl BCErAa AOMKHbI UMETb B BUAY, YTO OHU, OCTa-
BasCb B paMKax 6yp>KyasHOro MMpOBO33peHus, Oblny BeCbMa fasiekn 0T TOro, YTo6bl NOHW-
MaTb XWUTENCKUI 1 NPOeCCMOHabHBINA OMbIT Kak OfHY 13 (OPM NPOABNEHNS 06LLECTBEHHO-
MCTOPWYECKO/ MPaKTVUKW YenoBeyecTBa. Takoe AWaneKTUKO-MaTepuaIncTMUecKoe MOHUMAa-
Hue OMbITa BriepBble 6bI10 AJaHO MAaPKCU3MOM.
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3TOT BbIBOA MMEET OTHOLLEHWE HE TOMbKO MPUMEHWUTENBHO K CTa-
AV NpeaBapuTeNbHONO paccnefioBaHWA W pa3bupaTensCcTBa gena B cyfae
nepBoii MHCTaHUMKU. OH MOMHOCTBH COXPAHSIET CBOK CUAY U ANS M0G0
MHCTaHLMK, NPOBEPSIOLLEN peLleHns cya.

KoHeuHo, B CTaausx MPOBEPKU CyAeOHbIX PeLLeHNin NpaKTUKa Kak
KpUTEPUIA UCTWHbI MPOSIBISETCA HECKO/IbKO MHaye, YeM Ha npeasapu-
TeNbHOM CMeACTBUM U B Cyfe MepBOi MHCTaHUMK. BoilecTosLias cyaeb-
Hasl MHCTaHLMA, NPOBEPAIOLLAA PELLEHNE HIDKECTOALLErO Cyaa, He 1MeeT
Mpasa NPOBOAWTL HOBbIX CYAEOHbIX AeACTBUIA MO UCCNEfOBaHWIO J0Ka3a-
TenbCcTB. ECTECTBEHHO, 4TO 3TO O3HaYaeT CyXXeHue cdepbl AelicTBuS
MPaKTVKN B (hOPMe HEMOCPEeACTBEHHOrO OMbITa, KOTOPbIA Ha 3TUX CTa-
OVSX NPOsIBASETCA, [NaBHbIM 06pasoM, MWL B WU3YYEHUM CyAbSMW Ma-
Tepuanos fena U HeKOTOPbIX AONONHATENbHbIX MaTEPUanoB B LENsX
COMOCTaBNeHMS KX C BbiBogamu no feny. OfHaKo 3TV BeCbMa OrpaHu-
UeHHble (DOPMbl HEMOCPEACTBEHHOIO OMbITa BCErga LOMOMHATCA 34€eCh
rPOMafHbIM KOCBEHHBIM OMbITOM, KOTOPbIM CyfbW BbILLECTOSALLMX CYA0B
(06bl4HO BCMEACTBME CBOEI 3HAUMTELHOWM OMLITHOCTM) pacnonaratoT B
6o/bLUei Mepe, YeM CyfbW HIDKECTOALLMX CYA0B. STOT 3HAUMTENbHBII
KOCBEHHBI/A onbIT (06Liee 1 creyuaibHoe 06pa3oBaHue Cyfbu, ero apy-
AMUMS, MUPOBO33pEHWE, MPaBOCO3HaHWe, MPOGECCUOHATLHBIA W XXU3-
HeHHbIJi onbIT)'® B COYeTaHUM C HenocpeaCTBEHHLIM OMbITOM, KOrJa
npesBapuTeNbHOE CEACTBUE U CyZ, NepPBOii MHCTAHLMM NPaKTUYecKn 06-
CTOATebCTBA feNa UCCNeA0BaIN AOCTATOYHO MOMHO U FYy60KO, CAYXUT
4Na cyfell BbILWECTOAWMX WHCTAHUMIA HafeXHbIM NoKasaTesnem A0CTO-
BEPHOCTU WM NIOXHOCTU BbIBOAOB MPOBepsieMoro pelleHuns. Korga ke
obcToATeNbCTBA fAeNla OKasblBaHOTCH MCCNefOBaHHbIMK  He[0CTaTOYHO
MOMHO 1 ry60KO, TO TOT XXe KPUTEPUIA YKaXKeT Ha HeobXoauMoCTb OT-
MEHbl peLleHns cyda W HanmpaBfeHus gena Ans LOMO/IHUTENbHOIO ero
paccnefoBaHWsa Unu pasbupaTtensCTBa B Cy/e NePBO MHCTaHLMN.

B nuTepatype 40 CMX NOP MOXHO BCTPETUTL U MHOE CYXKAEHME No
BOMPOCY O KpUTEPUM UCTUHLI NO cyaebHoMy aeny. HekoTopble npouec-
CyanucTbl MonaratoT, 6YATO KpUTEPMEM OLIEHKM [0Ka3aTeNbCTB ABNSETCA
BHYTPEHHEe Cyfeinckoe yoexaeHue.

Moao6HbIA B3rnsa He HoB. OH Obin BbIABUHYT ELLE HOpUCTaMK
BpemeH (hpaHLLy3CcKoli BypxKyasHoli peonoumm 1789 rofa v no cyLuecT-
BY Halllen 3aKoHOoJaTeflbHOe BblpaXeHWe B CT. 342 (paHLy3CKoro yro-
JIOBHO-NpoLeccyansHOro kogekca 1808 roga. M3 dpaHumn 3ToT B34

'8 Elle B cepeauHe MPOLLOFO CTONETMSA W3BECTHBIN PyccKuii opucT A. YHKOBCKMI
nncan, YTo «i/1s NpaBUIbHOTO OBCYXKAEHNS COBOKYMHOCTM YUK, NpeacTaBiseMbiX 06CTos-
TenbCTBa  YrOMOBHbIX CNy4aeB, HeOOXOAUMbI GOMee BCEro 3HaHWE XU3HW W HeKoTopast
OMbITHOCTL B Aeflax 3TOro poja, KoTopasi 4aeTcs MCKOUUTENIbHO CYAeBHON MpaKTUKOA 1
M3yuyeHneM 3ameyaTesbHbIX YrofoBHbIX Aen». (CM. BCTYNUTENbHYHO cTaTbto K pabota Y.
Yunb3a, OnbIT TEOPUK KOCBEHHbLIX YUK, M., 1864, cTp. V.)
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pacnpocTpaHunca B psiae ApYrux cTpaH 6yp)kyasHoi Eponbl. B gope-
BOJIIOLMOHHON Poccun, B YaCTHOCTM, aHaformyHas KOHLENuuUs B 3TOM
OTHOLLIEHWW BbIBMranach 1 ynopHO 3aluiianach TakuMm IpUCcTaMm Kak
N. E. Bnagumupos®’, Bn. Cnyuesckuii'® n ap.

OHa 6blna 3aMMCTBOBaHA M HEKOTOPbIMY COBETCKUMW aBTOPaMM.
Hanpumep, B 1927 rogy A. A. BbILUMHCKKiIA Nnucan: «EAMHCTBEHHLIM Me-
PUNOM CU/bl JOKa3aTeNbCTB HOBEMLIAs Teopus CnpaBes/MBO NpU3HaeT
He CBOWCTBA 3TUX [JOKA3aTeNbCTB, HO eAVHCTBEHHO CTeNeHb CYLelCcKoro
y6eX/IEHNS, MU Bbi3bliBaeMorox»'®. Mpu 3TOM «BHYTpeHHee cypelickoe
yoexaeHne» A. 9. BbIWMHCKMIA NOHMMan KakK «4yBCTBO K/1acCOBOW
npaBLbl», «KNacCOBOE UyTbe» CyfbW, MOACKAa3bIBaIOLLEEe eMy, Kakoe, pe-
LLIEHWE OH JOMKEH NPUHATL™.

B TpmauaTbIx rofax B COBETCKON nuTepaType passepHynach guc-
KyCCUsl 0 POSN CYLeNCKOro yoeXxaeHma npu oLeHKe LoKasaTenbCTB. Bbl-
ABVHYTOe A. 9. BbIWMHCKMM NO 3TOMY BOMPOCY YTBEPXKAEHWE OblNo
NOABEPTHYTO KPUTUKe, B YacTHoCTU, M. C. Ctporosmyem n M. M. I'poa-
3MHCKMM. OfHAKO KPUTUKA CO CTOPOHbI 3TUX YYEHbIX B OCHOBHOM HOCW-
Na HeraTuBHbIA xapakTep. OHW, 0TBepras «BHYTPEHHee YOeXXaeHMe» Kak
KpUTEPWIA OLIEHKM [OKA3aTeNbCTB, MO CYLEeCTBY HUYEro MHOro B KavecT-
BE TaKOr0 KpUTEpWs NPeLIokKnUTb He CMOT/IW, a OrpaHnYMANCL abCTpakT-
HbIMW PacCy>leHNsIMK Ha TeMy 06 «0ObEKTMBHbIX KayecTBax CaMux flo-
KasaTeNbCTB»*. 3Ta CNaboCTb apryMeHTaUun KPUTUKOB B3rNisaos A. .
BbILWMHCKOrO NO yKasaHHOMY BOMPOCY MNpuBena K TOMy, YTO OHW BCKOpe
He TONbKO OTKa3aIuCb OT CBOEW TOUKW 3PEHMS, HO HEKOTOpble W3 HUX
CT/M MO CYTU FOPAYUMU CTOPOHHUKAMU paHee KPUTUKYEMOM KOHLEen-
umn. Hanpumep, M. M. 'poA3VHCKKIA [0 CUX MOP NPOAO/MKAET yTBEp-
Xpatb, OyATO B COBETCKOM YrO/IOBHOM MpOLecce BCerfja 0cTaBasioch U
OCTaeTCs HEM3MEHHBIM MOMOXKEHWE O TOM, YTO KPUTEPUEM OLLEHKWN JOKa-
3aTe/bCTB SBMSETCH BHYTPEHHee YOeXaeHue TeX ul, KOTopble 3Ty
OLIEHKY MpPOU3BOAAT™.

M. C. CTporoBuy TOXe MbITaeTCA [4OKa3blBaTb, YTO «KPUTEPUEM
OLIEHKV [0Ka3aTeNbCTB, KaK MCTOYHMKOB CBELEHWI O NOANEXALUMX yCTa-

Y Cwm. . E. Bnagummpos, YueHue 06 yronoBHbIX foKasaTenscraax, Cr16., 1910, otp.
14 v pp.

18 Cm. Bn. CyueBOKwiA, YueBHIMK pyccKoro YroaoBHoro npouecca, Cr6., 1913, cp.
379.

S A, 9. BuILMHCKMIA, Kypc yronosHoro npoviecca, M., 1927, cTp. 103.

20 Cwm. A. §1. BuilMHCKuiA, Kypc yronosHoro npotecca, M., 1927, cp. 101.

2L Cm. M. C. Ctporosiy, BHyTpeHHee cCyfeiickoe y6exaeHMe M OLEHKa [0Kasa-
TeNbCTB B YroflOBHOM mpouecce, «[Mpo6neMbl yrofnoBHOW nonmtukuy», 1937, kH. IV, cTp.
48—49.

22 Cm. M, M. TpogsuHcKuii, O cnoco6ax MoydeHNs [OKA3aTenbCTB B COBETCKOM
Yro/noBHOM npovecce, «CoBeTcKas ocTvuma» 1958 r. Ne 6, cTp. 11.
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HOBMIEHWNIO (haKTax, SBMSIETCA BHYTPEHHee YybexaeHue cypgeit» . 3To
YOEX/IEHNE OH CHMTAET TaKKe 11 OCHOBOI OLIEHKM [0Ka3aTenbCcTe?,

Mpasga, M. C. CTporosny, 04eBUAHO YYBCTBYS, YTO TEM CambIM
OH BCTyMNaeT Ha BeCbMa 3blOKYO NOYBY, YTOObI He ObiTb OOBMHEHHbLIM B
naeanmsme, TyT Xe feNaeT psif OroBOpoK.

«Cypelickoe ybexxaeHne B COBETCKOM Yrof0BHOM npouecce, —
MULLET OH, — JINLLEHO BCAKOTO MppauyvoHam3Ma. ATo He 6e30THeTHOe
UYBCTBO, HE WHCTUHKT, HE MHTYULWS, HE «4yTbe», He «BHYTPEHHWIA ro-
NoC», a CO3HaTe/lbHas YBEPEHHOCTb B MPaBW/IbHOCTW OMpefeneHHOro
peLeHNst BONpOCca O BUHOBHOCTM WAN HEBMHOBHOCTW OOBUHSEMOTO, yBe-
PEHHOCTb, OMMPArLLAACA Ha OOLEKTVBHbLIE OCHOBaHMS, 13 KOTOPbIX Bbl-
TEKAeT VMEHHO [aHHOEe pelLleHMe, M TONbKO OHO, a He Kakoe-inbo
nHoe»®. U panee: «ECnn BHYTpeHHee Cypeiickoe y6ex/aeHne ecTb 0CHO-
Ba OLIEHKM [OKa3aTeNlbCTB, TO OCHOBOIA CamMOro BHYTPEHHEro yoexaeHums
ABNAOTCA 0ObEKTMBHbIE OOCTOSATENLCTBA A€Na, Ha KOTOpble CyAeinckoe
y6EXK/EHME JO/HKHO ONMPATLCS U U3 KOTOPbIX OHO [OMKHO BbITEKaTb»,

MonyyaeTcs 3aKOMAOBaHHbI KPYr, KaK B CTapMHHON CKaske: 3eM-
NS CTOWT Ha KWUTax, KUTbl — Ha BOAE, a BOAA AEPXKMTCS ONsTb Ha 3emMse.
B camom pene, ybexxaeHvne cyaeli obbsasnsetca M. C. CTporosuyem
MEPKOW MCTUHbI, NOKasaTefieM A0CTOBEPHOCTU (haKTOB ([0Ka3aTesnbCTB),
N B TO XX€ CaMoe Bpems 06CToATeNnbCTBa Aena (To eCTb Te e (haKTbl, Ao-
Ka3aTe/bCTBa) OObABNAKOTCS MEPKOA MCTUHHOCTU CYAENCKOro yoexae-
HWSA, MOCKOMbKY (haKTbl CMy>XaT ero 060CHOBaHMEM WM 6€3 HWX OHO He
MMEET POBHO HUKAKOIA LiEHBI.

FACHO, 4YTO ecnn Obl B AEACTBUTENILHOCTM BCE OOCTOSNO MMEHHO
Tak, Kak 370 yTBepxaaeT M. C. CTporosuy, TO H/ O Kakoi 06bEKTUBHO
UCTVHE No cyae6HOMY Aefly He MOr/o Obl ObITb 1M peun. 3agaya ycTaHoB-
NEHNs UCTUHbLI AN CyAbMl Oblna 6bl MPOCTO HepaspelLnmMa, Moo OHa A
HEero okasblBaslaCb TEM WCKOMbIM HEW3BECTHbIM, KOTOPOE Orpeaensiercs
TOMLKO Yepe3 Apyroe HeunssecTHoe.?’

ZM. C. Ctporosuy, MaTepuanbHas UCTVHA U CyAebHble AokasaTenbcTea, M., 1955,
cTp. 299.

% Cm. TaMm xe, cTp. 115.

BM. C. Crporosuy, MaTepuanbHas UCTVHA U cyAebHble [oKasaTenbcTBa, M., 1955,
cTp. 299.

% Cwm. TaM e, cTp. 115.

O Tom, uTo caMo yBexzeHNe Cy/eit 6asVpyeTCs Ha OKa3aTenbCTBax 1 ero UCTUH-
HOCTb WM NIOXKHOCTb 3a8BUCWT OT CTereHW [O0CTOBEPHOCTU [0Ka3aTenbCTs, OblI0 MOHATHO
Y>Ke MHOMMM [JOPEBO/IFOLIMOHHBIM HopUCTaM. Tak, BUAHBIA pycckuii kpumuHanuet C. H. Tpe-
ry6oB, xapakTepn3ys NPUHLMN OLIEHKN [0Ka3aTe/bCTB MO BHYTPEHHeMY YOeXAEeHWNIO Cyfen,
KaK 3HauuMTe/bHbI Lar Briepef NMo CpPaBHEHMIO C Teopueli POpMasibHbIX [OKa3aTe/bCT, BCe
e BbIHYX/eH 6bln 3aK1I0uNTb: «OfHaKO W 3TN Bosee YyBCTBUTENbHbIE K XKWUTECKOI Npasge
BeCbI (MMeeTCs B BUAY BHYTpeHHee yoexaeHuve cyaeid, — A. T.) ganeko He 6e30LUMG0YHbI,
160 NpOM3BOAMMAA MMM OLIEHKa BCe Xe 3aBUCWT OT [JOCTOBEPHOCTM B3BELUMBAEMOrO MarTe-
puana, TO eCTb OT TeX XKe CBUAETENLCKVX MOKa3aHWIA, BCMIEACTBUE Yero CYf, U Tenepb Hepeako
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Paccygas no nosogy Kputepus oueHKW gokasatenscts, M. C.
Crtporosuy,  6e3ycnoBHo,  cTpemutcs  6biTb  MaTepUaIMCTOM-
AvanekTukoMm. OfHaKO, K COXaNeHWo, MaTepuannsm ero 34ecb, B CyLl-
HOCTW, OCTaeTCA coseplaTeNbHbiM. OH BUAMT TONbKO ABe Beln: 3To, C
OAHO CTOPOHbI, NO3HAKLWMIA pasyM (BHYTPEHHEe YOeXxaeHue cyabh), C
[pyroii, — 00beKT nosHaHus (0bcTosTeNnbCTBA Aena, (hakThl, AoKasa-
TenbcTBa). VIMEHHO B mpefenax 3TOro [By4sieHa OH MbITAeTCA HaWTK
KPUTEPWIA UCTVHBI, 3a0biBas, YTO MOMMMO MO3HAOLLEr0 pasyMa N 06bek-
Ta NO3HaHUA CYLLECTBYET ellle HeUTO TPeTbe — B3aMMOAENCTBME CyObek-
Ta C 06BEKTOM MO3HaHMA, TO eCTb NPaKTUYeCKas LeATeNlbHOCTb, NPaKTyh-
Ka. OTa MocnegHss, paspeLllas U3BeYHOE NPOTUBOPEUNE MeXay CyObek-
TOM U 06BEKTOM, CNYXXMT OCHOBOW MO3HaHWA U eAMHCTBEHHLIM MEPUIOM
NCTWHBI. Ecnn He obpaliaTbCs K 3TOMY TPeTbeMY, K NPaKTUKe, 1 UCKaTb
MepKy MCTUHbI NILLb B Npefenax ABy4/ieHa «Cy6beKT-06beKT», TO HUKa-
KOro 06BEKTUBHOIO KPUTEPWS UCTWHbBI 34eCb He Halifellb U HEM36eXHO
NpUdeLb K MaeanusMy — HeBOSIbHO MPUAETCA YBEpoBaTb B WAMHO3WIO,
OYLTO KPUTEPUEM UCTWHbI ABASETCA CaM MbICAAWMA pasym. VIMEHHO K
3TOMYy W NPUXOAUN B CBOE BPEMS eLUe rerefbsHupl, nonarasluve, YTO
«pa3ym JO/MKEH cam cebsi MPoBepsTb». Ho Ha ceid cueT uM TyT Xe 6bino
OCTPOYMHO 3aMe4eHO0, UTO «ecnn pa3yMm AeVCTBUTENIbHO MpeTeHAyeT Ha
obnafaHne Takoli CMNOCOBGHOCTLHY, TO KTO MOPYYMTCS 3a €ro mcnpas-
HOCTb»?,

K npeanmcTnyeckomy BbIBOAY, NOJOGHOMY CYX[JEHUIO rerefibsH-
LieB, Hen3beXKHO BEAET 1 NONOXEHWE O TOM, YTO BHYTPeHHee yoexaeHue
CyAbW, ONMparoLLeecs Ha [0Ka3aTeNbCTBa, ABNAETCH KPUTEPUEM OLEHKM
[l0Ka3aTe/bCTB, €C/M U3 3TOr0 MOMIOKEHWS BbIBECTW BCE HEOOXOAMMblE
NOTNYeCKMe CNeAcTBUS.

3TO XOPOLLUO WAMHOCTPUPYIOT U paccyxaeHuns camoro M. C. Ctpo-
rosnya.

«MartepuanbHblil UICTUHOW NO YronoBHOMY Aefly, — MULLET OH, —
MOXET 6bITb MPU3HAHO MULLb TO, B UCTUHHOCTU Yero Cyfpn yOexzeHsl,
TaK KakK HeT TakuMX BHELLUHUX (hOpMabHbIX MPU3HAKOB, KOTOPbIE AaBan
Obl BO3MOXHOCTb OMNpesennTb TO 1N MHOe 06CTOATENbCTBO AeNa Kak uc-
TUHHOE, HE3aBNCMO OT YBEeXK/IEHNs Cy/aeil B ero MCTUHHOCTU»? (Kyp-
cvB Haw.—A. T.).

Kak u cnegosano oxugarts, M. C. CTporoBuy, He Haiias HUKaKoro
KpUTEPWSt UCTUHBI B CaMOM 0ObEKTe MO3HaHWS (B 06CTOATENbCTBAX fAena)

MOXET 0Ka3aTbC HEBO/IbHBIM OPY/MEM HEMPaBOCYAUSA B PyKaxX 3/10HaMEPEHHO NCKaXKatOLLIMX
UCTUHY CBUAETENeN U NCKYLLEHHbIX B YMEHWW 3aTeMHSATb MpaBAy Hefo6pPOCOBECTHBLIX Npef-
CTaBUTENei CTOPOHbI» (CM. ero «OCHOBbI YrONOBHOM TeXHWKW», MeTporpag, 1915, cTp. 2).

% Cwm. «McTopus dmnocodumy k. Jstonca, CT6., 1865, Beegenue, ctp. XX,

% M. C. Ctporosny. MaTepuansHas UCTUHa 1 CyAe6Hble AoKa3aTeNbCcTea, M., 1955,
cTp.115.
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M He 00pallasch K MPaKTWKe, BbIHYX/EH B MONCKAX KPUTEPUS WUCTUHbI
06paLLaTbCs K pasymy, TO CTb K «BHYTPEHHEMY YOEXAEHWHO», He3aBU-
CMMO OT KOTOPOTrO OH Cebe U He MbICAINT HUKAKY0 UCTUHY. OfiHaKo TyT
XE OH 3asBNseT: «Ho He BCe, B UCTUHHOCTM Yero cyabu yoexzeHsbl, fB-
NAETCA UCTUHOW: CyAbWM MOTYT OLUMOMTLCS, NPU3HATL UCTMHON TO, YTO
ABNAETCA B AeMCTBMTENbHOCTM IOXKHBIM, UAW NPU3HATD NTOXKHBIM TO, YTO
B [IeNCTBUTENLHOCT ABNAETCA UCTUHHBIM» Y .

Ho Kak >e BCe-Takui OTAeNNUTb UCTUHY OT 3a6nyXKaeHNs?

ABTOP BMAUT BbIXOZ, M3 3TOr0 NOMOXeEHWS B crefytoLieM. OH ro-
BOPUT, YTO B TeEX C/lyyasiX, Korga cyg owmbes, y cygeit He 6b110 yoexae-
HUs, TaK KaK OHU «BMeYaTneHne» Wnn «npeaybexmeHme» NpuHsau 3a
«ybexaeHme»’" .

A r[e e BCe-Takn KpUTepuid, No3BONSAOLWMIA OTAENNUTL «y6exae-
HMe» OT «MpefyoeXxXaAeHUA» N «BMNEYaTNeHUs», UCTUHY — OT 3abnyKie-
Hua?

«Hanmume BHYTPEHHEro y6eXxaeHus y cyfeil, — 3aknoyaeT aB-
TOP,— XapaKTepu3yeTca OTCYTCTBUEM Y HUX COMHEHW B WUCTUHHOCTU
TOrO BbIBO/A, K KOTOPOMY Cy/Ibi1 MPUXOAAT» .

Takum 06pa3om, MNpeanaraemblii aBTOPOM KPUTEPWiA, KOTOPLINA
[O/DKEH MOMOYb OTAENUTb UCTUHY OT 3abMy>XKAeHWs, CBOAWUTCA aBTOPOM
ONATb-TaKW K CyOLEKTUBHOMY (PakTopy.

Bonee AcHo 3ty Mbiciib M. C. CTporosuy Bbipasus B Apyrom Mecte
KHUTW.

«...DaKTbl, — MULLET OH, — UMEIOT Pa3fINyHbIA XapakTep, B HUX
CYLLECTBEHHOE 1 BaXXHOE MepernneTaeTcs CO BTOPOCTENEHHbIM W CyYait-
HbIM, OHU [ONYCKAKOT PasfnyHOe 06bACHEHWE Y UCTONKOBaHMWE, HaBOAAT
Ha pasHble MbICIN W 3aKHOUYeHUS. B KOHEYHOM UTOre CyAbAM MPUXOANT-
cA 06pallaTbCs K CBOel COBECTU K CBOEMY COLMaIMCTUHECKOMY MpaBo-
CO3HaHWIO U Y6eXAEHNI0, KOTOPbIe 1 AT CyAbsAM BO3MOXHOCTb U3 BCEX
3TUX (haKTOB U [0KA3aTeNbCTB M3BMEYb UCTUHY U YAOCTOBEPUTbL €€ Kak
TaKOBYO B CBOEM NPUrOBOpE.

...30€Cb TONbKO XXVMBOE YyBCTBO MPaBAbl MOXET YKa3aTb CyfbsiM
33

MyTb K UCTUHE Yepes3 BCIO Maccy PaKTMYecKoro marepuana»™.
WTak, B KOHeYHOM cyeTe, no cnosam M. C. Ctporosuya, BCe pe-
LLIAeT «COBECTb Cyfeli», NX «y6exaeHVe», «4yBCTBO Npashbl». BbixoauT,

YTO KPUTEPUEM UCTUHBI OKa3bIBAETCSA Cam pasyM, OT KOTOPOrO He Mbic-

% Tam xe.
3IM. C. Ctporosuu, MaTepuanbHas UCTMHa 5 Cy/iebHbIe AoKa3aTeNnbcTea, M., 1955,
cTp. 123.
%2Tamxe cTp. 124.
% Tam xe, cTp. 122.
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JINTCA HE3aBUCUMOI HUKakas WCTUHA. TakoBa CyTb BbigBMHYThIX M. C.
CTpOroBUYeM MONOXKEHWIA, KOTOPbIE NPUBEAEHbI BbilLe™.

UTobbl ACHO cebe NpefcTaBuUThb, Kyfa BefyT BbiaBuHyTble M. C.
CTporosuyemM MonoXKeHUs 0 KPUTEPUM UCTUHHOCTY, 34ecb ByaeT yMecT-
HO MPWBECTU MO 3TOMY BOMPOCY CN0Ba CyOLEKTUBHOMO MaeanucTa (paH-
Ly3ckoro topucta ®octeHa 3nu. OH nucan: «J/lnilb B CamoOM Cyfibe Cy-
LLLECTBYIOT HEOOXOAUMbIE CUMbl 11 OLEHKU (DAaKTOB; CBOW COBCTBEHHbIE
BMeYaT/IEHWs OH [O/KEH U3y4yaTb; ero COBCTBEHHAs COBECTb (OpMUpYeT
cynebHoe peLueHme»35. W3 aToro PocteH Snm LeNnaeT BbIBOA, YTO «Cy[be
[OCTynHa He OOBLEKTMBHas WCTWHA, a TaK HasblBaeMas CyObeKTVBHas
YBEPEHHOCTb, ABMAIOLLAACS COCTOSHMEM CO3HaHUS CyabN»*S.

M. C. Ctporosu4, HECOMHEHHO, CZefan MHOIoe A/ pasBuTus co-
BETCKO HOPUANYECKOW HayKu. B ero MHTEPECHbIX U TalaHT/IMBO Hamu-
CaHHbIX paboTax Mo Teopuun CyfebHbIX [0Ka3aTeNbCTB NOABUMHYTLI 00-
CTOSITENIbHOM  MapKCWCTCKOW KPUTUKE WAEANNCTUYECKME  KOHLENUum
MHOIMX BypyKya3HbIX FOPUCTOB MO BOMPOCaM UCTWUHbLI CyebHOro nNpuro-
BOpa, B TOM 4uCne U CYyObEKTUBHO-UAEAMCTUYECKME BbICKA3blBAHUS
docteHa Anum, OfHako, Kak Hu cTpaHHo, M. C. CTtporosuy, paccmarpu-
Basi BOMPOC O KPUTEPUWM UCTUHbI, CaM, KaK Oblf10 MOKa3aHo Bblille, Npu-
Len K TeM Xe CYObeKTUBHO-UAEIMCTUYECKAM BbIBOJAM, K KOTOPbIM
npuxoaun u docTeH Anu.

OLwn6BoUHbIE MOMNOXKEHUS NOAOBHOro poja elle [0 CUX Mop BCTpe-
qarog;cn B HaLLei n1TepaType, MPOHMKasA NogYac M Ha CTpaHULbl y4ebHM-
KOB™ .

* TMocne TOro Kak Mbl CTOMb NOAPOGHO MPOCAEAVAN XOf, paccyaeHnii M. C. CTpo-
roBA4Ya O PO BHYTPEHHEro Cyaeickoro y6exaeHus, (akThyecku BbldaBaemoro WM 3a
€[JMHCTBEHHOE MEepPW/IO [OCTOBEPHOCTM UCTUHBI CYAe6HOro NpUroBopa, Mbl eCTECTBEHHO He
MOXeM MPUHATL BO BHUMaHWE ero nosgHeliLLiee 3asB/eHVe, B KOTOPOM OH CaM XXe YTBepXfa-
€T, YTO OH CUMTaeT KPUTEPWEM UCTWHBI He BHYTPEHHee yOexaeHve Cyfied, a npakTuKy, 1 4To
BbIpXeHNe «BHYTpeHHee YOeX/ieHue Cyfeli — KpUTepuii OLEHKW [0Ka3aTensCTB» SKOObI
ynoTpe6/IsieTcs UM B KakOM-TO 0CO60M, crewyduyeckom cmbicne. (Cm. M. C. Ctporosuy,
Kypc coBeTckoro yronosHoro npouecca, M., 1958, ctp. 180— 181). Ckasas 3to, M. C.
CTporoBny He packpblBaeT, Kak >Xe BCe-Taku CnefyeT MOHUMaTh MpakTUKY Kak KpuTepuid
UCTUHHOCTK CyaebHOro npurosopa. BmecTe ¢ TeM OH 06XOAUT MOYaHMEM CBOO MPEXHIOD
TPaKTOBKY 3TOr0 BOMPOCA, UMEIOLLETO CTO/Mb BaXHOE 3HAYeHWe AN TeOpUK [oKa3aTenbCTs.
Hago vveTb B BUAY, YTO OLIEHKA [J0Ka3aTeNbCTB €CTb HE YTO MHOE, KaK aKT MO3HaHWs (haKToB.
W kpuTepreM NCTUHHOCTMW Pe3yNbTaToB 3TOr0 aKTa ABMAETCS TOXe NPaKTUKa U TOMbKO MpakK-
TVKa. A BHYTPeHHee y6exeHNe HIKaKUM MepUIoM, HKaKOW MEePKO, HUKaKUM MpU3HaKoM
UX UCTUHHOCTY 6bITb He MOXET. Ero posib CoBepLLEHHO NHaS.

M03TOMy HEBO3MOXHO YMOTPEBAATL CMOBa «KPUTEPUIA WUCTUHHOCTW» B KaKOM-TO
VHOM CMbIC/e, YeM TOT, KOTOPbIi OHU MMEIOT B PYCCKOM fI3bIKe.

® Uutnpyetcs no ctatbe M. CTporosuya «BHYTpeHHee Cyfeiickoe y6exaeHne
OueHKa [i0Ka3aTenbCTB B YrofoBHOM nipouecce». (CM. «[Mpo6nieMbl YronoBHOWM NOAUTUKM,
1937, kH. IV, cTp. 45).

* To xe.

¥ Cm. M. A. UenbLios, COBETCKMIA YronoBHbIi npovecc, M., 1951, cTp. 138—140.
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OTfenbHble Hef0CTaTOYHO TEOPETUYECKM M NPAKTUYECKWU MOAro-
TOBJ/IEHHbIE CYfibW VHOrAA MbITAINCL Peasn3oBaTh 3TW MOMOXKEHUS fJake
Ha MpaKTuKe.

Tak, HapoAHbIi cyf 1-ro yyacTka AMMonbCKoro paioHa CyMcKol
061acTu, MpPUHUMas CBOE «BHYTPeHHee Yy6exaeHve» 3a KpuTepuii uc-
TMHHOCTW BbIBOAOB MO fiefly, 3anuca B NpuroBope: «XoTa CBUAeTene u
He ynnyaloT MULLKWHA B COBEPLLUEHUW NPECTYNNEHUS, HO Cy[ YOexaeH B
TOM, YTO Y6UIACTBO Kaccupa — feno pyk MulLkuHa»®,

He meHee pa3uTenbHbIl MPUMEP B 3TOM OTHOLLEHWM MPUBELEH B
onpegenexnn CypaebHoid konnermn BepxosHoro Cyga CCCP o1 7 mas
1952 r. no geny K: B 060CHOBaHWe BUHbI OCYX/[EHHOIO B XMLLEHUN CeHa
B NPUroBOpe CKa3aHo: «XO0TfA NPAMbIX A0KA3aTeNbCTB HET, YTO MMEHHO
MOACYAMMbBIN B35/ yKa3aHHOE CEHO, OfHAaKO, OLieHMBAas BCE KOCBEHHble
YNVKN U, UCXOAA W3 BHYTPEHHEro Cyfe6HOro y6exaeHus, cyf CUMTaeT,
YTO CEHO B3ATO MMEHHO TONLKO MOACY/AMBIM 1 CRIpATaHo» *° .

MpviBeeHHbIE BbILIE MPUMEPLI NOKasblBalOT, Kak TOYKa 3peHus,
06DbABNAIOLLLAA BHYTPEHHee YOeXXaeHWe Cyfeil KpuTepreM OLEeHKW [OKa-
3aTeNbCTB, Ha NPaKTVIKe MOXET Ae30pNEHTUPOBATL CYAEeN U TONKHYTb UX
Ha NyTb HapyLLEeHWs 3aKOHHOCTU.

MocKoMbKy 3a KpUTEPUIA MCTUHBI MbITAOTCS BblgaTb MHOM4a Cy6b-
eKTVBHbIA (hakTop (BHYTpeHHee y6exaeHWe), a nocnegHuin BecbMa U3-
MEHYMB 1 HeonpedeNieHeH, TO 0AHa OLIMOKa NOTMYeCKU B/eYeT 3a coboit
N apyryto. HekoTopble TEOPETUKM NPUXOAMAN K BbIBOAY O AKOObI «He-
MOAKOHTPONBHOCTW» WK, BO BCAKOM C/ly4ae, HEMOSIHON «MNOAKOHTPO/b-
HOCTU» BHYTPEHHEro ybexxaeHws, cyfdeli NepBOA WMHCTAHUMU C TOYKM
3pPeHNA BO3MOXKHOCTW ero NpoBepKy BbILLIECTOALLMMUN CyamMK.

Tak, H. H. TMonsHckniA, nves B Buay fOKa3bliBaHWe C MOMOLLBIO
ynuk, B 1951 rogy nucan: «flenas nocnegHee ycunue, nogunHA[CH rono-
Cy CBOE COBECTW, KOTOPbIA MOC/e TLATeNbHOro B3BELUMBaHWA BCEX [0-
KasaTenbCTB AMKTYET TO WM WMHOE peLleHne, — CyfbA BbIHOCUT CBOVA
npurosop. Ho 3TOT-TO rofioc COBECTU, KOTOPbIV MPOM3HOCMT NOc/efHee
CNOBO, U1 He MOAAETCS KOHTPOMIO BbICLLEH MHCTaHLMM» .,

[ns noATBepXAeHWUS MPaBUILHOCTU CBOMX Mbicneil H. H. MonsH-
CKMiA cocnasca Ha aBToputeT A. fl. BbILLMHCKOrO, KOTOpbIN Ncas1 B 1936
rogy: «/IMEHHO W3 3TVX «BOCMPUATWIA U NPeACTaB/IEHUIA» U CKNaJblBaeT-
€A ybex/eHue, YBEPEHHOCTb, YTO A MPaBWIbHO peLlato, Korja peLlaro
[eno Tak, a He nHaye. Y ronoc, KOTopbIid rOBOPUT CyAbe: 3TO BEPHO, Tbl
MpaBMILHO PeLUns, — 3TO rofioC ero BHYTPEHHEr0 yOeXaeHUs, KOTOpbIi

%8 «CoumanncTiyeckas 3aKoHHOCT» 1954 1. Ne 6, cTp. 9.

% «Cype6Has npakTuka BepxosHoro Cyaa CCCP» 1952 1. Ne 7, cTp. 10.

“OH. H. MonaHckuii, OLgHKa [OKA3aTENLCTB BbILLIECTOSLMM CY/OM B YTONOBHbIX Je-
nax, «CoBeTCKOe rocyfapcTso 1 npaso» 1951 r. Ne 7, ctp. 31.
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onpefensieT, B KOHEYHOM CYeTe, LEHHOCTb U 3Ha4YeHMe BCeX [oKasa-
TeNbCTB W BCEro npoLecca B Lenom».*

Tpemsi CTpaHMLAMU paHblUe, XapakTepusys BHYTPeHHee yo6ex[e-
Hue, A. . BbILUMHCKWIA NUcan: «Ham roBopsT, — 3Ha4mMT, 3TO Kakas-To
WHTUMHas chepa, KoTopas He MOXET ObITb MOABEPrHyTa aHan3y 1 nNpo-
Bepke. [la, B M3BECTHOM CMbIC/IE OHA HE MOXET ObITb MOABEPrHyTa KOH-
TPONIO; 3TOMY KOHTPOJIKO OHA MOXET 6bITb NOABEPrHYTa NMLLbL B U3BECT-
HbIX Npefenax»™ .

Bce 3T1 BbICKa3bIBaHWS 0 AKOObI «HEMOAKOHTPOMbHOCTU» WU He-
MOMHON «MOAKOHTPO/ILHOCTW» BHYTPEHHETO YOEXAEHMS C TOUKU 3peHUs
BO3MOXHOCTW €ro MPOBEPKM BbILLECTOALLMM CYA0M ABNAIOTCA 6e3yCnoB-
HO OLUMOOYHBLIMK, TEOPETUYECKM HECOCTOATE/IbHBIMU W NPaKTUYECKU
BpeAHbIMU. V13 3TMX BbICKa3biBaHWIA, MO CYTW, BbITEKAET BbIBOA O TOM,
OYATO Y BbILECTOAWMX CYAei, MPOBEPSIOLMX MPUIOBOpP Cyfa NepBol
MHCTaHUWK, OTCYTCTBYET Kakoi Obl TO HM 6bIN0 HafeXHblAi KpUTepWii
ONA CYXXAEHNA 06 UCTMHHOCTW OCYLLECTBAEHHOW CyabsSiMW MEPBOA WH-
CTaHUMN OLEHKWN [0Ka3aTenbCTB, a, CNefloBaTe/lbHO, M 06 UCTUHHOCTU
BbIBOJOB CaMoro npurosopa. Ecnn npusHaTh 3TOT BbIBOA MPaBW/bHbLIM,
TO Ha MPaKTUKe 3TO MOXET NPUBECTU K TOMY, UTO KacCaluWOHHbIE U Haf-
30pHble UHCTaHLMW NPpU NepecmMoTpe NPUroBOPOB BOBCE He OyayT oue-
HMBaTb MMEIOLLMECA B [iefle [JOKA3aTebCTBa, UTO Obl0 Obl PABHOCW/ILHO
OTKa3zy OT KaKoii Obl TO HM ObI/I0 MPOBEPKU MPUrOBOPOB C TOUKW 3PEHNS
MX 060CHOBAHHOCTM.

OfHako ¥ 3[ecb CBOEBPEMeHHO npobusia cebe A0pory ykasaHHas
ewle K. Mapkcom 3aKOHOMEPHOCTb, YTO «BCE MUCTEPUU, KOTOPbIE 3aB/e-
KaloT TEOPMIO B MUCTULIM3M, HAXOAAT CBOE paLMOHaNbHOE paspeLleHie B
YenoBeYECKON NPaKTUKe W B MOHUMaHWM 3TOV NPaKTUKN»™* .

MpakTuKa, XOTA 1 OLLYMbIO, HO Halwfa, B 06LLeM, BepHOe Hanpas-
NeHvie 4N1s peLleHns Bonpoca 06 OLEeHKe [0KasaTeNbCTB U ee KpUtepun
npy NPoBepKe MPUIroBOPOB B KacCaLMOHHOM W Ha30pHOM MOpsiAKe. ITO
Hanpas/ieHWe, Ha Kall B3rfsg, B 06LleM, BEPHO YKa3aHO B NOCTaHOB/Ie-
HUM MneHyma BepxosHoro Cyga CCCP ot 1 gekabps 1950 r. B HeM cKa-
3aHO, 4TO NpY KaccaLMOHHOM PacCMOTPEHWUW fena Cyabu 0653aHbl oLle-
HUTb BCE JOKa3aTenbCTBa MO feny C TeM, YTOObl pelnTb BOMPOC, Ha-
CKOMbKO BbIBOJ, Cy/ja 060CHOBaH MaTepuanamu aena’’.

‘A, . BollwMHCKWIA Mpo6iema OLEHKI [OKA3aTeNLCTB B COBETCKOM YrO/IOBHOM
npovecce, «CoumnanmcTuyeckas 3aKoHHOCTb» 1936 r. Ne 7, cTp. 34.

2 Tam e, cTp, 31.

“ K. Mapkc, Tesuchl 0 ®eitepbaxe, NpunoxeHue K pabote ®. SHrensca «/Togsur
deifepbax 1 KOHeL, KNacCuyeckoii HemeLKoii dunocodum», M, 1948, cTp. 57.

4 CM. YronosHo-npoLieccyanbHbiii kogeke PCOCP, Mociopusaar, 1953, npunose-
Hug, cTp. 106.
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Kak Bugum. BepxosHblii Cyq CCCP opueHTUpYeT CyAei npu npo-
BEpKe NMpUroBOPOB MCKaTb UX «060CHOBAHHOCTb» B «MaTepuasiax fena,
a OTHIOfb HE BO «BHYTPEHHEM YyOeXxaeHWUM», Kak B HEKOe MUCTUYECKON
NHTUMHOM Cthepe», AKO6bI He BCEra NOAAAIOLLEACS KOHTPOSHO.

Ho nckaTb OCHOBaHMSI 4N BbIBOLOB MPMIoBOpa B «MaTepuanax
Jena» — 3T0 W 3HAYMT NOAXOAWTbL K BOMPOCY MPaKTU4ecKu, TO ecTb BU-
JeTb KpUTepUiAi UCTMHBI, MOKasaTeNb AOCTOBEPHOCTM OLEHKM [0Ka3a-
TENbCTB B OOLLECTBEHHON MPaKTUKE, MMEHHO B OOBLEKTMBHBIX pe3ynbTa-
Tax MpaKTUYeCcKON AeATeNbHOCTY CNEACTBUA W CyAa, HalleAWnX OTpaKe-
HUWe B MaTepuanax fena. Bce 3To elle pa3 ybeauTensHO CBUAETENLCTBYET
0 TOM, YTO KpuTepuem (MOKasaTenem) MCTUHHOCTM OLEHKW [0Ka3a-
TeNbCTB, Kak 1 BOOGLLE KPUTEPUEM UCTUHBI MO CyfeGHOMY feny, ABAseT-
CA He BHYTPEHHee cyfeickoe ybexieHue, HO efMHCTBEHHO 06Le-
CTBEHHasA NpakTuKa.

§ 3. OueHKa [j0Kas3aTeNbCTB N0 BHYTPEHHEMY YGEXAEHUIO

BaXHyH0 ponib B CUCTEME FapaHTWil OOBLEKTMBHOCTW CyaebHOro
NCCMEfOBaHUA WUrpaeT MpaBW/bHBIA METOf OLEHKM Cyae6HbIX A0Kasa-
TeNbCTB.

OLeHKy [0Ka3aTeNbCTB MOXHO OCYLLECTBAATL Pa3/IMUHLIMUA MyTS-
MU. OfuH NyTb — 3TO AaTb BO3MOXHOCTb Cyfjb€ BCAKUIA pa3 NNYHO yoe-
OUTECA B [JOCTOBEPHOCTU (PAaKTOB M [0BPOKAYECTBEHHOCTW [0OKa3a-
TeNbCTB, KOTOPbIE OH KMaJEeT B OCHOBY MPUHMMAEMbIX PELLEHWIA No Aeny.
[Opyroii nyTb — OLEeHMBaTL AOKa3aTeNbCTBa, UCXOAA M3 3aKOHOAATeSlb-
HbIX HOPM, YCTaHaB/MIMBAKOLLMX CUCTEMY MpaBWf, B CUy KOTOPbIX OAHW
[0Ka3aTeNbCTBa 3apaHee MPU3HAKOTCA 3a BMOJHE JOCTOBEPHbIE, a Apyrue
3a MeHee J0CTOBEPHbIE UM BOBCE HEOCTOBEPHbIE.

Bcs ncTopumsa yronoBHOrO Cyfonpon3BoACcTBa yoeanTensHo CBuae-
TeNbCTBYET O TOM, YTO KOrda CyAbs CaM /IMYHO OLLEHMBAET BCe [OKasa-
TeNnbCTBa U (haKThl jeNa U Korga eMy B 3TOM HUKTO He MELLAeT, He AaBuT
Ha ero COBeCTb W y6exaeHue, B N0AX04e CyAbW K (hakTaM OKasblBaeTCs
MeHee BCEro NpefB3fToCTV W Cy[, MeHbLLe BCEro AenaeT owunbok. B Ta-
KUX YCMOBUSAX CyAbs Haumyylwum 06pa3oM CrocoGeH BUAETb (PaKTbl
MMEHHO TaKMMK, KaKOBbI OHW Ha CamoM fefe, 6e3 NOCTOPOHHMX Hacnoe-
HUWIA. FICHO, YTO BEPOATHOCTb AOMYCTUTb OLUMOKY B TakOM Cfy4yae mpu
OLIeHKe [J0Ka3aTeNbCTB OyAeT 3HaUNTENIbHO MEHbLLUAS.

OfHako Takoe MOMOXKEHNE HUKOTAA B MOJIHOW Mepe He obecneyn-
Ba/loCb M He MOT/O 6bITb 0GECMEUEHO B YCOBMAX 3KCMAYaTaTOPCKMX FO-
cypapcTB. KopbICTHbIE MHTEPECH! CTOALLWMX Y BacTy 3KCMIyaTaTopos, B
KOHEYHOM CYeTe, BCErfa OKasblBatOTCS B MPOTMBOPEUMM C MHTEpecamm
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6onbLIMHCTBA 06LLECTBa, &, CMeaoBaTebHO, U ¢ TpeboBaHMAMU 06beK-
TUBHOIO MoAxofa K (paktam OOLLECTBEHHOW XXWM3HW W, B YacCTHOCTH, K
(hakTam, KOTOpble CTaHOBATCA MPeAMETOM WCC/efOBaHWS B CyfAe6GHOM
npouecce. byayun faneko He Bcerfa 3aMHTepecoBaHbl B 06bEKTUBHOCTH,
B PacKpbITUX MNOAMHHON UCTVHBI Ha CyAe, a 3a4acTyto 1 NPsMO 3anHTe-
pecoBaHbl B ee (hanbCudMKaumm, rOCMOACTBYIOLLME 3KCMTyaTaTOPCKue
Knacchbl BCErga CTPeMUNCH U CTPEMATCS K TOMY, YTOObI OrpaHUYnTL He-
3aBUCMMOCTb CyfbW, MOAYMHWUTL MOBbIMKM crnocobamy ero COBECTb W
y6exaeHne CBOMM 3roMCTUYECKMM, KOPbICTHbIM MHTepecam. B ogHu ne-
puogbl YenoBEYECKOW WCTOPUM 3TO MOAYMHEHME OCYLLECTBMIANOCL OT-
KpbITO. B fgpyrve — 370 SiBfEeHUE 3aBUCUMMOCTU CyZEWCKOW COBECTU U
y6eXAeHNIA TLIATE/IbHO MPSYETCA U MAacKMPYeTCs, CO34aeTCs BHELLHE BU-
OVIMOCTb CYJENCKON He3aBUCUMOCTU. B #eicTBUTENBHOCTY XKe (hakT oc-
TaeTcA (DakTOM, YTO O MOLIMHHOW HE3aBUCMMOCTW CyfAei, O felcTBu-
Te/bHOI CBO60AE MX COBECTM U YOEXKAEHWIA He BbIN0 U He MOXET ObITh
peun B yCNOBMAX FOCMOACTBA 3KCN/TyaTaTOPOB.

Moutn go koHua XVIII ctonetna Bo ®dpaHumu, Ao cepedmHbl XX
cTonetua B 'epmaHuun, n fo 1864 roga B Poccum CyLLecTBOBas TakK Hasbl-
BaeMblIli MHKBU3ULMOHHDBIA YrONOBHbIA Npouecc. HenmpemeHHOR 4yepTol
ero 6blna gopmasibHas (MM neranbHas) Teopus W NpakTMKa [oKasa-
TeNbCTBEHHOIO Mpasa.

OC06eHHOCTbL 3TO TEOPMU COCTOSANA B TOM, YTO AOKasaTenbCTBa
(haKTNYEeCKM OLEHMBAIUCL He CYfOM, a CaMMM 3aKOHOAATEeNIeM, KOTOPbIA
3apaHee B 3aKOHE OMpedensin LEeHHOCTb KaKAOro OTAENbHOro [fokasa-
TeNbCTBa MO KOHKPETHOMY Aeny. [lokasaTenbCTBa AEeNMAUCh Ha Nyyluune
N XyALlue, Ha COBEPLUEHHbIE M HECOBEPLUEHHbIe. Tem cambIM 3apaHee
BHE 3aBMCMMOCTU OT KOHKPETHbIX 06CTOATENbCTB M OCOOEHHOCTEN KaXK-
[Oro fAena OTAaBa/loCh MPEANOYTEHVE OfHUM [OKa3aTeNbCTBam MNepes
apyrumn. CambIM fTyYLIMM, CaMbIM COBEPLLEHHBLIM BUAOM A0Ka3aTenbCT-
Ba (Lapuuein [oKas3aTenbCcTB) CYMTANIOCh COBCTBEHHOE MpU3HaHUe 06BU-
HSEMbIM CBOEW BUHBI.

CornacHoe nokasaHue AByX CBUAETeNel CHATaNOCh NOJHbIM [OKa-
3aTe/bCTBOM, YCTaHaB/MBAKOLWMM (aKT, O KOTOPOM MOKa3blBa/M CBUAE-
Tenu. MNokasaHne OfHOrO CBMAETENS PaCLEHWBaIOCh, Kak [A0Ka3aTeNbCT-
BO HemnosiHoe. OHO CUMTaIOCh HEJOCTaTOUHbIM AN BbIHECEHUS 06BUHM-
TeNbHOrO MPUroBOpPa, & AOCTaTOYHbLIM MINLLUb AN BbIHECEHWS MPUroBOpa
«06 0CTaBfeHWs 0OBMHAEMOrO B MOAO3PEHUMN».

Mpn Hannuun B fene COBepLUEHHbIX LOKa3aTeNbCTB CyfAbk 06s3a-
Hbl Obl/IN BbIHECTU OBBMHWUTE/bHBI MPWUTrOBOP, XOTA Bbl CaMW OHM He
Obln y6eXKAeHbI B NPaBUIbHOCTW CBOMX BbIBOJOB.

B HekoTOpbIX rocyfapcTBax (OCOGEHHO TepMaHCKMX) Hecosep-
LUEHHbIE AO0KasaTeNnbCTBa NpUpaBHMBAIMCL APO6HbIM fgonam (1/2, 1/4,
1/8) coBepLUEHHOrO foKa3aTenbeTBa, Mpu NPOTUBOPEUMBBLIX NMOKa3aHWAX
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CBUAEeTeNel No Aeny BblBOA O [OCTOBEPHOCTW MOKa3aHWn Cyabn Obinn
06s13aHbl AenaTb B 3aBUCMMOCTU OT, KOIMYECTBEHHOTO COOTHOLLEHUS MO-
KasaHWiA 3a UM NPOTMB CYLLECTBOBAHWA TOTO WM MHOrO (hakta. Mpw
NPOTVBOPEUMNSX MEXAY MOKasaHUAMMW CBUAETeNeld, MpuHagnexalmnx K
pasHbIM COCMOBMSM, BOMPOC O AOCTOBEPHOCTY NMOKAa3aHWiA pelasncs B 3a-
BUCMMOCTU OT MPUHAANEXHOCTU CBUAETENS K TOMY WAW MHOMY COC/IO-
BUH0. MMOKa3aHWs CBUAETENS 3HATHOIO /LA MMe/IM MPEMMYLLLECTBO Mepes,
MOKa3aHMSMW HE3HATHOTO, AYXOBHOIO SMLa — Mepef, CBETCKUM, MYXK4M-
Hbl — Nepes XEHLWMHONR. MHOre KaTeropum nnL, CYUTIUCH «MOAO3PU-
Te/bHbIMM CBUAETENSMM» W K la4e MOKa3aHWiA B Cy/ie He AOMYCKaInChb.

B Takmx ycnoBusx cyfpbsi (hakTUYECKU He OLeHMBaN [0Ka3aTeNbCTB
N He [0/MKeH Obin yoexxaaTbCst B ANCTBUTENbHON BUHOBHOCTU UMW He-
BMHOBHOCTM MOACYAMMOro. Pofb cyabW CBOAMMACh K NMoACYeTy [oKasa-
TENbCTB U YYETY, MPEeXAe BCEro pasfMyHbIX (hopMasibHOCTEN, KOTOpble
Urpany peLlaroLLyto, poib. ITO O4YeHb 06Pa3HO MOKasan BEMKMWIA pyc-
ckuii catnpuk M. E. CantbikoB (LLieapuH) B «'yBepHCKMX 04YepKax», Ko-
rga OH NMPUBOAMT PacCyXXAeHUs OfHOr0 AOPENOPMEHHOIO CyfbN OTHOCU-
TeNbHO CBOMX 3afjay MpuW MOCTaHOBKE NMPUroBopa B COOTBETCTBUM C Tpe-
6oBaHMAMYK TEOPUM (DOPMASTbHBIX A0KAa3aTeNbCTB. ATOT CyAps paccyxaan
TaK: «H He BXOXY B CBOH) COBECTb, 1 HE COBETYHICb C MOUMU NINYHLIMM
yOeXXAEHVSIMU, 1 CMOTPHO Ha TO TONbKO, COOMIOAEHbI N (hOPManbHOCTK,
M B 3TOM OTHOLLEHWUM CTPOr A0 NefaHTU3Ma. ECnm ecTb y MeHs B pyKax
[Ba CBUAETE/bCKUX MOKa3aHWs, Hagexalyym ob6pasoM ohopMieHHbIe, A
[OBOJIEH W MULLY: €CTb; €C/IN HET UX, S TOXe AOBOMEH M nuwly: HeT. Ka-
KOe MHe [ieN0 [0 TOro, COBEPLUEHO MW NPECTYN/eHNe B AeCTBUTENLHO-
CTW, UK HeT. 9 Xouvy 3HaTb, AOKA3aHO /I OHO WK He JoKasaHO — W
60/bLUe HNYero»

Takum 00pa3oM, BO BPeMEHa rocrnoAcTBa CUCTEMbI (HOPMasbHbIX
[0Ka3aTeNbCTB YCTAHOB/EHNE NOAIMHHON MCTWHbLI BbIN0 asleKo He vac-
TbIM SIBNeHMeM. Yalye BCero no feny ycTaHaBnmBasiacb «(hopmasibHas
UCTWHa», KOTOpasi BOBCE UCTWHOW He SIBNSNach, a NMLb Bblpakana coboi
COOTBETCTBME BbLIBOJOB CyfAa 3apaHee YCTAHOB/MEHHbIM MpPeAnuCaHnsM
3aKOHa, TpeboBaHMsAM CO6MIOEHUS BCEBO3MOXKHbIX (HOPMasbHOCTEN Mo
Jeny.

BHelluHe MOXeT MoKasaTbCsl, UTO cucTeMa (hopMasibHbIX [OKa3a-
TeNbCTB CBOAM/IA Ha HET He TOMbKO Posib YOEXKAEHNS CyfbW, HO U He da-
Ba/la HUKaKOro NpocTopa And yCMOTPeHMs s Npom3Bona cyfein. B peiict-
BUTENIbHOCTM 3TO BOBCE HE TaK. VIHKBU3MLMOHHLIA NPOLECC C NpUCYLLu-
MU eMy hopMaMu (haKTUHeCKU co3fgaBan GnarofaTHyH Mo4By ANs Npo-
LBETaHMA NPOM3BO/IA B CYAONPOM3BOACTBE. Peluatolyas ponib B CUCTEME

* H. WeapuH (M. E. CanTbikos), V36paHHble npousseaeHns, T. 1, M., 1939, cTp.
220.
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[l0Ka3aTeNbCTB 0TBOAW/IACh NMOKa3aHWsSM OGBMHAEMOrO W, MPexpe BCero
MPU3HaHWIO 0OBUHSEMbIM CBOEIA BUHbI. YHMBEPCANIbHBIM CPeACTBOM /15
MOMYYEeHNs NPU3HAHWUS OBBMHAEMbIM BUHbI Obina MbiTKa. A 3TO OTKpbI-
Ba/l0 HEOrpaHWYeHHble BO3MOXHOCTM 151 MPOSBEHNUS XXECTOKOCTU M
npowv3Bosa.

XapakTepusys 3TOT NPOLecC, KpynHewmii pycckuid topuct A. .
KoHu nucan: «Cypgbsi fOMbITbIBAETCA NpaBAbl M CUMTAET 3a Hee TO, UTO
CNbILUNT M3 3aNeKLUMNXCA OT KpMKa U CTpagaHuil ycT 06BUHAEMOrO, KOTO-
POMY XXMYT TUCKaMV FOMEHN 1 Na/lblibl Ha PyKaXx, BbIBOPauYMBalOT CyCTa-
Bbl, XryT 60Ka ¥ NOJOLUBbLI, B KOTOPOr0 BAMBAKOT HEMMOBEPHOE KOMU-
4eCTBO BOAbl. ATOr0 He/b3s AenaTb BCEHAPOAHO, U Cyf YXOAUT B MOA3e-
Mefnbe, B 3aCTEHOK. TaM 3aHOCWT OH B CBOW MepTBble U GECLiBETHbIE 3a-
MUCK MPU3HaHWA, AaHHbIE C CYAOPOXHLIMU PbIAAHWAMK, WX Npepbl-
BaKOLLMMCS, yMUpatoLmM LwenoToM. OTctofa — OTCYTCTBUE, OYEBUAHO
6ecrnonesHoi, 3alwmnTbl, 6e3rnacHOCTb, MUCbMEHHOCTb U KaHLenspcKas
TailHa. OYeBUAHO, YTO W TYT BHYTPEHHEMY YOEXAEHNIO CYAbM OYeHb Ma-
no mecta. Ecnu Tonbko OH y6exfieH, YTO MbiTKa €CTb CnacuTenbHoe
CPEeLCTBO A5 MOYUEHUs UCTUHBI, — & B 3TOM ropsivo YoeXaeHbl B inue
BbIJAIOLLMXCA FOPUCTOB BCe CyAbW TOrO BPEMEHW, — TO peLlaeT Aeno He
ero COBECTb, a (I13MUeCKast BLIHOC/IMBOCTb MOACYAMMOro» *© .

VHKBM3ULMOHHBI/ NPOLLECC C ero CUCTEMON (popMasibHbIX foKasa-
TeNbCTB HamMyywmm 06pa3om 06ecrneymBan MHTEPECHI FOCMOACTBYHOLLMX
KN1accoB B Mepvof, NepBOHAYabHOr0 KanmTanMcTUYeCKOro HaKomaeH s
1 06pasoBaHWs LiEHTPa/IM30BaHHbIX abCcOMHTUCTCKUX rocygapcTs, 60-
POBLUMXCA 3a LeHTpanu3auuio BacTy nNpoTve eodasbHol pasgpobieH-
HOCTV W BfIaCTU MOMECTHbIX KHS3bKOB, HEMOKOPHbIX BacCaioB W CTPOM-
TMBLIX 60Ap*’. «Cyf 1 CyaebHbIV NPOLLECC 3TO 3MOXM GbIM OPraHin30-
BaHbl B MO/THOM COOTBETCTBUM C TpeboBaHMAMK abCONOTU3MA: C OfLHOM
CTOPOHBI, CYA W CyAeOHbIA NPOLIECC 3TOM 3MOXW CMY>XUNW LEn YKpen-
NeHUsl LeHTpanm3aummn rocyjapCTBeHHON0 ynpaBieHns, ¢ Apyroi cTopo-
Hbl, — Lenu yCTpalleHns 1 NpeBpalLeHns HapoaHbIX MacC B paboB Ka-
nutana. Cya n cyfebHbIV NpoLecc Toli 3MOXM NOMOTr/IM NePBbLIM ycnexam
KanuTaNCTYECKOTO HaKoNeHNs»*

Teopusi (hopMasibHbIX JOKAa3aTe/bCTB, CKOBbIBaBLUASA COBECTb Cy-
[bW  MHOFOYMC/IIEHHBIMM  (POPMATbHBIMU  MPEANUCAHUAMM, MOIHOCTbHO
OTBeYasla OCHOBHO mfee abCoOMOTUCTCKOrO rocyfapcTBa, MOKOsLLEerocs
Ha GHOPOKPATUYECKOW LeHTpanu3aumn n CTPEMIEHNN LEHTPasIbHOW Bna-
CTV PacnpoCcTpaHUTbL CBOK MENOYHYIO OMeKy W perjiaMmeHTaumio Ha Bce
Mopbl HapOAHOW XU3HW. BmecTe ¢ TeM Teopusi (hOpMasbHbIX [OKa3a-

6 A. ®. KoHu, V36paHHble npoussefenns, M., 1956, cTp. 23.

7 CM. BbILMHCKMIA, Teopus cyae6HbIX JOKa3aTeNLCTB B COBETCKOM npase, M., 1950,
cTp. 60.

“8 Tam xe.
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TeNbCTB BMNOSIHE rapMOHMPOBaa C roCMOACTBOBABLUMM B TO BPeMs MeTa-
(hr3MYECKUM MMPOBO33PEHVEM, abCOMIOT3MPOBABLLMM KaTeropun ¢op-
MasbHOW NOrMKM 1 pacCMaTpyBaBLLKMM NPeSMETbI, SBNEHWUS U UX CBOWCT-
Ba KaK HeM3MeHHble 1 pa3 HaBCerfa faHHble.

Ha un3BeCcTHOM 3Tane popMmanbHas pernameHTaums AesaTenbHOCTU
CyAbM NO OLEHKe [0Ka3aTeNbCTB ABNANACh LIAroM Brepes no CpaBHEHMo
C TeM NepnosoM CPeHEBEKOBOro npoLiecca, Korga cyabba 06BMHAEMOro
3aBwcena 0T 1cxoda cyfebHOro NoeavHKa, OT NPUCATN UK «Cyaa 60XKb-
ero» (opganuin). OgHaKo B LiesIoOM cucTema hopmabHbIX J0Ka3aTeNbCTs
ABMisANa CO6OM Ype3BblyaliHyt MPUMUTUBHOCTL [OKa3aTeNbCTBEHHOIO
npasa 1 TEXHUKM NOMb30BaHWS [0Kas3aTeNnbCcTBamMu. MoaTomy, Korga nog
BAMAIHVEM M3MEHEHWI B MaTepuanbHbIX YCOBUAX XKWU3HW 06LLECTBa, U3-
MEHEHWA B COOTHOLUEHWM KIACCOBbIX CW  BO3HUKAM HOBblE MO-
NINTUYECKME naen uayleid K BnacTu Gypxyasuu, neranbHas cuctema fo-
KasaTe/nbCTB NepecTana COOTBETCTBOBATb HOBbIM YC/I0BUAM W OKasanacb
HecocToATebHOM. CHavana Tak HasblBaeMas «MoNoXUTeNbHas» ee (op-
Ma (Korga cyfbsi Npy Hanuuum B Aene NpefyCcMOTPEHHBIX B 3aKOHE [0Ka-
3aTeNbCTB He MOr OnpaBAaTb 0OBUHAEMOrO) CTasla 3aMeHATbCA «0TpULa-
TeNbHOM», TO ecTb 60oee NMbepanbHOI hopmoid. ocneaHss Npeanuchl-
Bafia, YTO Cyf He MOXET NOCTaHOBUTb OOBMHWTENbHBIA NPUrOBOP, ECNN
Mo Aeny He OKaXeTCs 3apaHee NpefyCMOTPEHHbIX 3aKOHOM (DOpMabHbIX
[l0Ka3aTenbCTB.

Benvkas dpaHLy3ckas 6ypxyasHas PeBONtoLMA HaHecna OKOHYa-
Te/bHbI yaap No 3T Teopun.

bypxxyasus, npugaa K Bractu Bo ®dpaHumu, 3akoHom oT 16—29
ceHTAbpsa 1791 r. oTMeHuna cuctemy (DOpPMasbHbIX [OKA3aTebCTB U
MPOBO3riacuia NPUHLMN OLEHKM L0Ka3aTeNbCTB N0 BHYTPEHHEMY yOex-
JeHnto cygeid. B cT. 24 rn. VI 3Toro 3akoHa 66110 ckazaHo: «TONbKO Ha
06CYXEHUAX U MPEHUsX, KOTOPble MMENW MECTO B UX NPUCYTCTBUM, CY-
[b1 AOMKHBI 060CHOBbIBATH CBOE NIMUHOE YOeXAEHWE, TONMBKO UX NNYHOE
ybexzeHvie UrpaeT 34ecb ponb; TONbKO ero 00bsBneHWe TpebyeTcs OT
Cy[b1 3aKOHOM; TO/bKO K HeMy 06paLLaeTcs 06LLECTBO 1 OOBUHSEMBI».

CucTema (popMasibHbIX [0Ka3aTenbCTB AMCKpeauTMpoBana cebs
MOTOMY, YTO OHa MPULLNA B PE3KOEe NPOTUBOPEUME C MHTEpecaMu uaylLLieli
K BNacT¥ PeBOMIOLMOHHON B TOT Mepuog, BpemMeHn 6ypxyasuun, NpoBo3-
rfacuBLLER NO3yHrn: CBO6OAA, paBEHCTBO, 6paTCTBo.

[axe orpaHnyeHHble paMKamMn WHTEPECOB PEBO/OLMOHHON 6yp-
Xyasun NpyHLUMNbI CBOOOAbI U paBeHCTBA TPebOBaIM MHOMO MOAX04a K
BONpOCaM OLEHKM [0Ka3aTeNbCTB Ha cyge. Bocxogsaulemy knaccy 6yp-
Xyasuu BO BCeX 06/1aCTAX HyXHa Oblna cBo60fa AeATeNbHOCTU, UCTUH-
HOIA MOJOM/EKOI KOTOPOIA ABNAETCA CBO60AA TOProB/u, MosHas cBoboga
Kyn/in 1 NpofaXKu BCEro v BcA. Ha aToM nyTu nepecTpoiikn Gypxxyasueit
BCeli XXM3HM 06LLeCTBa MO CBOEMY 06pasy v nogobuto (cBoboga TOpros-
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nu, cBoboda Kynau v NPOAKWU) NeraibHas cuUCTeMa [0KasaTenbCTB U
ABWMacb OfHOM M3 Tex nperpag heofasbHOW abCcoMOTUCTCKON perna-
MeHTaLumM, KoTopas Mellana 6ypXyasuu opraHu3oBaTb NpaBocygue Ha
Oyp>KyasHblil MaHep. BmecTo rpyboro u HM4YeM He MPUKPbLITOro Nnoguu-
HEHWSI COBECTU W YOEXAEHWIA CYAeil CBOMM 3rOMCTUYECKMM KacCOBbIM
MHTepecaM, Kak 3TO Aenanocb npu eofanmsme, Oypxyasnsi, B CyLLHO-
CTW, CTana fo6MBaTLCA TEX e Pe3ynbTaToB Kyda 60/ee TOHKMMM cpes-
cTBaMu 1 criocobamm.

Bypxyasus OTkasanacb perfiaMeHT!pOoBaTh OLEHKY [0Ka3aTe/bCTB
MpsiIMbIM  BO3[EMCTBMEM Ha COBECTb CyAbW (hOpMasbHbIX NpeanucaHuii
3aKoH. OHa B OJHO CTpaHe 3a APYroi, Kak TOMbKO NMpUXoAuna K BNacTy,
[leKiapmpoBana packpenoLleHe COBECTU CyAbW U ero ybexaeHwii. Mo
3aKOHY (DYHKUMA OLEHKWM JOKasaTelbCTB Oblfa mepefjaHa OT 3aKo-
HOfaTena K Cyfibe, KOTOPOMY NpeAnMcaHo 6bl10 OLEeHMBaThL [OKa3aTeslb-
CTBa M0 CBOEMY COGCTBEHHOMY pasyMeHuo 1 y6exaeHnto, O LeHHOCTU
[l0Ka3aTeNbCTB Cyfbe 3apaHee He roBOPAT Y)XKe HUKakue (popmaibHble
npegnucaHus 3akoHa. Cyfps cam IMYHO JOMKEH y6eanTbCA B LEEHHOCTU
K&XKO0ro [oKa3aTenbCTBa B OTAENbHOCTY U BCEX UX B COBOKYMHOCTM.

OTMeHa cucTeMbl (hopManbHbIX AOKA3aTeIbCTB U 3aMeHa ee MpUH-
LMNOM CBOBOAHOM OLEHKM [0Ka3aTeNbCTB N0 BHYTPEHHEMY YOEXAEHNIO,
KOHEYHO, fiBUfach 3HaYUTENbHbLIM LLIArOM Brepes B COBEPLLEHCTBOBAHMWM
NCTOPWYECKMX (DOPM M METOAO0B OCYLLECTBEHMS npaBocyausi. OAHako
Mpu NPOBEAEHUM W 3TOFO MPOrPECCMBHOIO MPUHLMNA B XKWU3Hb HEMU3-
6eXHO CKasanacb OypXKyasHas OrpaHMYeHHOCTb, 160 YCNnoBus BypxKyas-
HOV [eCTBUTENbHOCTU (PaKTUYeCK 06ecnevmBatoT He3aBMCUMMOCTb CO-
BECTU W YBeXAeHUA Cyfeil TOMbKO OT HEMMYLLMX KiaccoB. B To xe Bpe-
MSi 3Ta COBECTb W YOEXAEHNS OKa3blBAtOTCA B CU/bHENLLEH CTemneHn 3a-
BUCMMbIMW OT KanmuTana, OT MpPaBsLUei BEPXYLUKN KanUTa/IMCTUYECKOTO
obLLecTBa 1 rocyfapcTBa.

«bypxyasus, — nucann MapKkc ¥ SHrefbe, — AMLIWAN CBSILLEH-
HOro opeonia BCe POAbl AeATebHOCTM, KOTOpble 40 Tex Nop CUWATaInCh
MOYETHLIMU M Ha KOTOPble CMOTPENN C 6/1aroroBeiHbLIM TpeneToM. Bpa-
ya, lOpUCTa, CBALLEHHMKA, M03Ta, YeNOBEKa HayKu OHa MnpespaTunia B
CBOVX MMATHbIX PaBOTHUKOB» Y.

Cyfbs B KanuTaMCTMYeCKOM 06LLEeCTBE — CaM BypxKya Uan Ha-
eMHUK Bypxyasunun. Y>xke B CUly 3TOro (hakTa OH, UMes GypKyasHyto co-
BeCTb U GYp)KyasHOe NpaBOCO3HaHWe, MOCNefoBaTe/lbHO OTCTaMBaeT WH-
Tepecbl rOCMOACTBYHOLLMX KanMTaIMCTUYECKNX KNaccoB.

KoHeyHo, 6bI0 6bl BHO HEMPaBWILHO MPeACTaBNATb 3TO TaKuM
o6pasom, 6yATO BCe CyfbW B NKOGOM KanuTaIMCTUYECKOM rocyaapcTBe,
BCerga fICHO 0CO3HaBas K/lacCoBble UHTEPEChI BypKyasum, CTPemsTca B

* K. Mapkc 1 ®. 3Hrensc, MaHudecT KoMMyHUCTYeCKo napTun, 1948, cTp. 50.
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yrofy aTUM MHTepecaM HaMepeHHO M3BpaLlaTb (akTbl M 06CTOATENLCTBA
KabK[oro cyebHoro aena.

KnaccoBass 60pbba 1 KnaccoBoe YrHeTeHue B OypXXKyasHOM Cyfo-
MPOV3BOACTBE MPOSABMATCA B BUAE HAMEPEHHOTO U3BPALLEHNS (DaKTOB 1
06CTOATENLCTB CYAEOHbIX AeN B OCHOBHOM B (DALLIMCTCKMX CYANNLLAX U
Ha rPOMKMX MOMMTUYECKMX MpoLeccax-pacnpasax, KOTOpble B MEepUoAbl
YCUNEHNS peakuyn UMNEpUaIMCTMYecKas OypxKyasus BCe valle W valle
YUMHAET Haf CBOMMW MOSMTUYECKMU NpOTMBHMKaMK. Llenas cepus no-
[O6HbIX pacnpas C NPOrpeccUBHbLIMK 3NEMEHTaMW B HEaBHEM BPEMEHM
6blna MHcUeHnpoBaHa B CLUA, AHrnun, dpaHumn, MepmaHckoli depe-
paTuBHOI Pecry6nnke n gpyrux cTpaHax.

B 006bl4HbIX e MOBCEAHEBHbIX MpOLEccax KnaccoBas 6Gopbba u
K/lacCOBOE YrHeTeHWe NPOSBAAIOTCA B 60/1€e UM MEHEE CKPbITbIX (op-
Max, WU KaccoBble MHTEPECHl BypXKyasuy NPOBOAATCS B XKM3HW CYAbSMM
JakKe [aneko He BCErja BroJHe 0CO3HAHHO.

K. Mapkc, nmest B BUay CMOXHOCTb OTHOLLIEHWIA MeXay Knaccamu
N UX NpescTaBUTeNsaMn B 061aCTy UAEONMOTK, NMACAT: «...He CreLyeT ay-
MaTb, YTO BCE MPEeACTaBMTENN LEMOKPATUM Ha CamMOM Aefie NIaBOYHUKU
WM MOKNOHHUKM NaBOYHWUKOB. M0 CBOEMY 06pa3oBaHW0 U WHAMBUZY-
a/lbHOMY MOMOXKEHWIO OHW MOTYT ObITb JasleKu OT HMX, Kak Hebo OT 3eM-
nn. TlpegcTaBuTeNs MM MeIKoro bypxkya Aenaet ux To 06CTOATENbCTBO,
YTO WX MbIC/Ib HE B COCTOSHWWM MPECTYMNWTb TEX rPaHuL, KOTOPbIX He
MPecTynaeT XU3Hb MEIKUX OypXKya, ¥ NOTOMY TEOPETUYECKM OHW Mpu-
XOLAT K TeM XKe CambIM 3aJaqam W peLleHnsM, K KOTopbIM Mefikoro byp-
Xya MPUBOLAT NPaKTUYECKN ero MaTepuasibHble UHTEPEChl U ero obuue-
CTBEHHOE MO/0XKeHUe. TakoBO M BOOOLLE OTHOLLEHWE MEXAY NOAUTUde-
CKAMW W NMTEpaTypHbIMW MPeACcTaBUTeNs MU Kakoro-Hubyab Knacca u
TeM KIaccoM, KOTOPbIV OHU NPeAcTaBnaT»™.

Cyfpa Bcerga 6bl1 M OCTaeTcs MOAUTUYECKUM MpeLCcTaBUTENEM
rOCMOACTBYHOLLEro Knacca. CnegosaTefibHO, MbiC/b, COBECTb, yOeXxaeHne
Oyp)XyasHOro cyfbu B OCHOBHOM HECMOCOOHbI MPECTYNUTb TeX FpaHuL,
KOTOpble CTaBAT MM BECb €ro 06pa3 >XM3HW W ero o6LLeCTBEHHOE MOJ10-
YKEHVEe KaK NpeAcTaBuTeNs roCrofCTBYHOLLEro Kacca.

B cratbe «[Mpouecc MoTwanbka 1 ero Toapuileii» (1848 rog) K.
Mapkc, 060CHOBbIBasi, MOYEMyY Cy[, MPUCSXKHBIX HE CMOXET 06ecneynTb
MpaBWbHOrO PeLLeHns 3Toro Aena, nucan: «Ho COBeCTb MPUCTHKHBIX,
BO3pa3iT HaM, — COBECTb — Hy>XXHa N1 60MblUas rapaHTMs? AX, Ton
dieu® coBecTb 3aBMCUT OT CO3HaHWSA 1 OT BCEro 06pasa >KM3HM YenoBeka.

K. Mapkc 1 ®. SHrenbe, M3bpaHHbIe NponsBefeHUs B ABYX Tomax, T. 1, M., 1955,
CcTp. 238.
5! Boxe MO¥A.
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Y pecny6aukaHUa MHas COBECTb, YeM Y POSSINCTA, Y UMYLLEro —
MHas, YeM Y HEMMYLLETO, Y MbICAALLEr0 — WHas, YeM Y TOr0, KTO HUKO-
rga He MbICAUT. Y 4enoBeka, KOTOPbIA Mpu3BaH K 06S3aHHOCTAM Mpu-
CSDKHOrO Of{HUM TO/bKO LIEH30M, 1 COBECTb LiEH30Bas.

B TOM TO W €10, UTO «COBECTb» MPUBUMETMPOBAHHBIX— NPUBU-
NernpoBaHHas CoBECTbY .

Cyfps B KanUTa/IMCTUYECKOM O6LLECTBE KakK MOAUTUYECKMWIA mpes-
CTaBMTeNb Byp)Kyasuu, peLuast AeN0 MO CBOEA COBECTU U BHYTPEHHEMY
yOeX/AEHNIO, NPY 3TOM HEN3BEXHO PYKOBOLCTBYETCA He TO/bKO MpaBo-
BbIMW HOPMamK, YCTaHOBNEHHbIMY BypXKyasueld, HO 1 ee NAEONOrWei, ee
MPaBOCO3HAHMEM U MOPaSIbHBIMU MPUHLMMAAMI, B YeM HaxoasT Bblpaxe-
HUE CBOEKOPLICTHbIE, 3rOMCTUYECKME MHTEpecbl OypXKyasunu, B KOpHe
MPOTWMBOMNONOXHbIE MHTEpPecaM U YCTPEMAEHWUSM Tpyasawmxcs. B cuny
3TOro OypXKyasHblii Cydbs He MOXET MOAXOAUTb KNaccoBo GecrnpucTpa-
CTHO He TONbKO K OLEHKe MOMUTUKO-IOPUANYECKON 1 MOPanbHOI CTOpPO-
Hbl MPECTYNSIEHNS U MPECTYMHUKA, HO U K OLiEHKe [0Ka3aTeNbCTB U BUHbI
06BVHAEMOTO.

Ha nepBbIii B3rnsg MOXET NMOKa3aTbCsl, YTO 3TO He TakK, Y4To NpaBo-
CO3HaHMe, UAeONOrna CyabW UrpatoT 6OMbLUYIO POMb AWLLb MPY PELLEHNN
MpaBOBbIX BOMPOCOB M He OKa3bIBAlOT BMAHWA HA YCTAaHOBNEHME CaMUX
(hakToB, NGO CyLLECTBOBaHME (HaKTOB He 3aBMCUT OT MHTEPECOB TEX MK
MHbIX KNaccoB. [leCTBUTENbHO, (aKTbl CYLLECTBYHOT 06BEKTUBHO.

OpfHako KnaccoBass MPUCTPAacTHOCTb OypXKya3HOro CyfbW, €ero
Oyp>KyasHble Npeapaccyfkv Aaeko, He BCerga Mo3BonsloT eMy BCeCTo-
POHHE 1 06BEKTUBHO BUAETb (PaKTbl U CYANUTb O HUX.

JInbepanbHble OPUCTbI MHOTO TOBOPWAM WM MMCaM O He-
06X0AMMOCTN BCECTOPOHHEr0 PacCMOTPEHWst (PAKTOB W [0Ka3aTeNbCTB
no NMto6boMy Aeny Kak OfHOT0 W3 BaXKHEWMLUMX YCMOBWIA [4N1S BbIpaboTKU
Cy/Abeli 060CHOBAHHOMO BHYTPEHHEro y6exaeHns.”® Tem He MeHee, 3TO
HUKaK He M3MEHWO0 W He MOT/10 M3MEHUTb, HaNPUMEP, TOFO MOMOXEHNS,
uTo Gyp)KyasHble Cy[bW OKa3blBalOTCA Harepesd Npedy6eXxaeHbl BepuThb
BCeMy, YTO FOBOPUT (abpUKaHT, 1 He BEpWUTb, c/oBaMm pabouero.> Tak
6b110 B Poccum. To e camoe Habnmogan n ®. SHrensc B AHIMn. OH
nucan 06 aHrAnicknx cygpsx: «Korga 6orava Bbi3blBatOT UK, BepHee,
NpUrnawaT B CYA, TO CYAbS BbIpaXaeT rlyb0Koe CoxaneHue no noBoay
MPUYMHEHHOTO GECrOKOCTBA U BCAYECKW CTapaeTcsi MOBEpPHYTb AeNo B

52 K. Mapkc u ®. 3Hrenbc, Cou., T. VII, cTp. 495—496 (M3aaHme nepBsoe).

%% Cwm., Hanpumep, W. A, ®oiiHnLKmiA, Kypc yronoBHOro cyaonpoussoacTsa, T. 11,
MeTporpag, 1915, cTp. 202—205; H. H. Po3nH, YronoBHoe cyfonpoussoacTao, Cr6., 1914,
ctp. 351; C. B, MMo3HbILWeEB. dnemMeHTapHbI Y4eBbHINK PYCCKOro Yrof0BHOrO npouecca, M.,
1913, cTp. 180.

% Cwm. B. W. JleHnn, Cou., T. 4, cTp. 276.
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nonb3y 6oraya..»>. B TOXe Bpems, ecnv nepef Cyabeli npeacTaHeT 6es-

HSIK, TO «C CaMOT0 Hayaa Ha Hero CMOTPST Kak Ha BUHOBHOTO...».

VHOro monoXkeHns B YCNOBMAX TOCMOACTBA Kanutana Henb3s u
oXupats. CoumansHO-KIaccoBble (M, NPeXae BCEro MatepuasibHble) 1H-
TEepechbl ABAAKOTCA OAHWM W3 CW/bHEALLMX (DAKTOPOB, HampaBAAHOLLMX
4yBCTBA, 3MOLMM, & TEM CaMbIM W YM YeSIOBEKA B NMPOLLECCE MO3HAHWUSA UM
OKPY>KatoLLei AeiCTBUTENbHOCTH, B OCOBEHHOCTM ()aKTOB, OTHOCALLMXCS
K COLMa/IbHOW XKM3HW. ITOT (haKTop B OfHWX YCOBUSX CMOCOBEH NOpPO-
XJaTb B HEM BE/IMKYIO 3HEPruio, Hanpas/eHHYH Ha MOCTVXKEHWE BENU-
KUX UCTWH 1 CBepLUEeHWe BeNMKUX fef. B apyrux ycnoBusx TOT e (hak-
TOP CrMoCO6eH MOBEPHYTL YM MO3HAIOLWEro CybbeKTa B CTOPOHY OT UCTY-
Hbl 1 3aCTaBUTb MPUHATL COBCTBEHHOE Mpedy6exaeHne 3a NOLINHHYIO
UCTUHY. VIHTepec poXAaeT BAeYeHWUs U CTPacTu ntofeli. A He3[opoBble
CTPacTW, MOPOXAEHHbIE CBOEKOPBLICTHLIMU, 3rOMCTUYECKU K/1ACCOBLIMU
MHTEepecamu, CMOCO6HbI fenathb /II0Aei XepTBamMmn BCAYECKMX 06MaHOB,
WNKO3WIA, 3a0ny>XKaeHWA 1 npegpaccyakoB. [ogo6Hoe 06bI4HO ObiBaeT
CO MHOTMMW BYypXyasHbIMW CyAbAMW, MPEeACTaBNSAIOWMMA CBOE BHYT-
peHHee ybeXxeHne He3aBUCHMMbIM OT [EeHEXHOro MeLLKa, OT CBOEKOpbI-
CTHbIX MHTEPECOB MPaBALLEA MMNEPNAIMCTUYECKOI BEPXYLLUKN.

HakoHel, Hefb3s CcKas3aTb, 4YTOObl B COBPEMEHHOM YrO/IOBHOM
rnpoLecce KanuTaMCTUYECKMX CTPaH Be3fe OblI0 NOMHOCTHHO MOKOHYEHO
C Teopueii popMasbHbIX A0Ka3aTeNbCTB. OCTaTKM 3TOM TEOPUW B 3HAYW-
Te/bHOIN CTeneHN COXPaHWAUCH B [AOKAa3aTeNbCTBEHHOM Mpase AHIUU U
CLIA.

Tak, Bonpoc 06 OTHOCMMOCTM [0Ka3aTeNbCTB B 3TUX CTPaHax (hak-
TUYECKM PeLLUaeTCs CyAbAMU LANeKo He BCerfa rno ux BHYTPeHHemy y6e-
XJEHWI0, & HAa OCHOBE YCTAHOB/IEHHbIX MHOMOYMC/IEHHBIMW NpeLeaeHTa-
MW KasyucTUYeckux mpaswun. Cregbl Teopun (OpMabHbIX [0Ka3a-
TeNbCTB HOCUT Ha cebe 1 He MeHee KasyuCTUYECKOe NPaBW/Io aHr/IMIACKO-
ro [0Ka3aTeNbCTBEHHOrO Mpasa O MPEeACTABNEHUN «Jyyllero [oKasa-
TenbcTBa». Kak B AHrnuu, Tak n 8 CLLUA co6CTBEHHOE Npu3HaHne 06BU-
HSEMbIMW CBOE/ BMHbI MO MHOrMM [enam pacCMaTpuBaeTCs Kak BaX-
HelilLlee OKAa3aTeIbCTBO 06BUHEHNS.

MognvHHasA,  OelicTBMTENbHA  BO3SMOXHOCTb — OLEHKW  [o-
Ka3aTe/lbCTB CaMUMW CyAbAMU NO CBOEMY BHYTPEHHEMY YOeXAeHWIo, Mo
CBOEVi COBECTM, Ha KOTOPYHO HUKTO HE MMEET npaBa OKasblBaTb AaB/eHus,
06ecrneyrBaeTCs TOMbKO B YrO/IOBHOM MPOLECCe COLMANUCTUYECKOrO ro-
cyfapcTsa.

MpuHUMNUanbHbIe NONOXKEHUA 06 OLEHKe J0Ka3aTeNlbeTB CopMy-
nunpoBaHbl B CT. 17 OcHOB yronosHoro cygonpowssogcrea Cotosa CCP n

% Cm. K. Mapkc v ®. Surenbe, Cou., T, 1, cTp. 501.
% Tam xe, cTp. 501—502.
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COKO3HbIX pecnybnnk cnegytomm obpasom: «Cyp, NpoKypop, cnefosa-
TeNb W NNLO, NPOU3BOASALLEE A03HAHWE, OLEHMBAOT [OKa3aTeNbCcTBa Mo
CBOEMY BHYTPEHHEMY YOEXAEHWI0, OCHOBaHHOMY Ha BCECTOPOHHEM,
MOMHOM ¥ O6BEKTMBHOM PacCMOTPEHUM BCEX O6GCTOATENLCTB Aena B UX
COBOKYMHOCTW, PYKOBOACTBYSICb 3aKOHOM W COLMa/IMCTUYECKMM MpPaBo-
CO3HaHueM.

Hukakve fokasatenbcTBa 415 Cyda, MPOKYpOpa, Crefosatens
Nnua, NPOM3BOAALLEro [O3HAHME, HE UMEKOT 3apaHee YCTaHOBNEHHON Cu-
nbi».>’

CyTb 3TVX NOMOXKEHWIA COCTOWT, NPeXae BCEro, B TOM, YTO MMM
MOMHOCTLIO OTBEPraeTcsl cucTemMa POPMasbHbIX AoKasaTenbcTs. OueHKa
[0Ka3aTeNlbCTB B HALIEM MPOLIECCe OCYLLECTB/SETCS He 3aKoHOAATeNnem
MyTeM YCTaHOBMEHMS 3apaHee cheunaibHbIX (HopMabHbIX NpaBwsl,
npegHasHaYeHHbIX 418 CY)XXAEHUI O Cue KaXaoro [oKasaTenbCTBa, HO
caMuMK CyabsiIMU1, MPOKYpopaMmu, CnesoBatensmy v nvuamm, npowsso-
JALMMU O3HaHWe, AN KOTOPbIX HW OfHO W3 AO0Ka3aTeNbCTB He UMeeT
3apaHee NpefycTaHOB/IEHHOTO 3HA4eHUs, NPeLyCTaHOBEHHON CUbI.

Mpu oueHKe IOGOr0 M3 JOKA3aTeNbCTB HW B KOEM Crly4ae He MO-
XET ObITb AOMYCTUM KakKoW-Nn60 CYyO6beKTMBM3M U OAHOCTOPOHHOCTL B
nogxofe K thaktam. Ytobbl 136exaTb 3TOr0, 3aKOH TpebyeT OT nL, oue-
HUBAIOLLMX [OKa3aTeNbCTBa, NOAXOAUTL K HUM 0O6BEKTMBHO, BCECTOPOH-
He, paccMaTpuBaTb MX BO BCE/ COBOKYMHOCTM, UCXOAS U3 KOHKPETHbIX
06CTOATENBCTB KaXKA0ro aena.

O6bsABNAS B NHO60OM BUAe HenpuemneMon Ans Leneid COBETCKOro
npaBocyamns cucTemy OpMasbHbIX J0Ka3aTeNbCTB, Hall 3aKOH Jasiee yc-
TaHaBNMBaeT MPUHLMNMAIbHOE NPaBuao 06 OLEHKE [0KasaTenbCTB MO
BHYTPEHHEMY YOeXaeHWI0. MNPUMEHUTENbHO K Cyfe6HOW AesTensHOCTU
3TO O3Ha4aeT AabHENLIYH) KOHKPETW3aLMI0 KOHCTUTYLIMOHHOIO MPWH-
LMNa He3aBMCUMOCTM Cyfelt N NOAUMHEHUS UX TOMbKO 3aKOHY MpuU OCy-
LLIECTBEHWM NPABOCYAMS MO KOHKPETHOMY Aeny. Cyabsm rapaHTupyHoT-
s Takve YCnoBus LeATEIbHOCTY, MPU KOTOPbIX HUKTO He MMeeT npasa
HaBs13bIBaTb M CBOE MHEHME OTHOCUTENbHO 3HAYEHMS U CUAbI II0GOr0 13
[0Ka3aTeNlbCTB MO AeNly U BCEX WX B COBOKYMHOCTW. STWM CO34aeTcs
MoMHas BO3MOXKHOCTb AN TOro, YT0bbl CyAbW AECTBOBaIN, WCKIHOUM-
TeNbHO C006pasysicb C 0OLEKTUBHOW NIOrMKOI CaMMX (DAKTOB W, MOBUHY-
SCb r0N0CY COOGCTBEHHOW COBECTM, Oa3MPYHOLLECA Ha coupancTuye-
CKOIA MAEeonorum U. CoLnaMcTMYecKoM NpaBoCO3HaHUN.

Mo cyuwlecTBy B aHaNOMMYHbIX YCNOBUSX OLEHMBAIOT [OKa3aTeslb-
CTBa MPOKYPOpP, CNefoBaTefNb, a TaKKe NNLO0, NPOM3BOAALLEE [O3HAHME.

%7 AHa/IOrMYHble MONOXEHMS COLEPKATCA 1 B 3aKOHOAATENbCTBE APYIMX COLMan-
CTWYECKVX TOCYAapcTB (CM., HanpuMep, cT. 276 YTK HapogHoit Pecny6nvku AnbaHnu, CT.
.223 YTK Kopeiickoin HapogHo-aeMokpaTuyeckoii pecnybnvku, cT. 341 YK MHP).
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[JaHHoe nonoxeHwe Tenepb NPSMO 3aKpensieHo B HOBOM MpoLeccyab-
HOM 3aKOHOAAaTe/NbCTBe.

MpegocTaBnsas CyabaM, NPOKYpOpY, CrefoBaTento 1 Anly, npous-
BOASLLEMY [03HaHWE, LUMPOKME BO3MOXHOCTM AN NPOsiBIEHUs cBO6GOSpI,
CaMOCTOSATENIbHOCTW CY)XAEHUSA O 3HAYEHWM W CU/Ee [0Ka3aTeNbCTB, 3aKoH
TEM CaMbIM BO3/1araeT Ha KaXAo0e U3 STUX L, U BCHO OTBETCTBEHHOCTb 3a
MpaBW/IbHOE NO/b30BaHKe [0Ka3aTelbcTBaMn U AOCTOBEPHOCTb MX OLiEH-
KW.

HecoMHeHHO, AaHHOe 06CTOATENbCTBO B 3HAYNTENLHOW Mepe CTu-
MY/IMPYET YKasaHHbIX UL, K TOMY, YTOBbl OHW, OLiEHWBas [0Ka3aTe/bCT-
Ba, NMOAXOAWAN K aHamM3y (PaKTUYECKMX AaHHbIX MakCUMasbHO 064y-
MaHHO, BHUMATENbHO U OCMOTPUTENBHO.

OfHaKo ¥ MpuW 3TOM YC/I0BUM BOBCE HE WCK/OYAETCs, 4TO B Mpo-
Liecce OLEHKM (haKTOB SIMYHbIE, CYyOLEKTVUBHbIE MOMEHTbI (SIMYHbIE B3r/s-
Obl N VHTEPEChI MLA, ero CyObEKTUBHBIE CUMMATAM 1 aHTMMaTUM U T. 1.)
MOFYT OKa3aTbCA NPeBA/IMPYIOLLMMI Haf MHTEPECaMM W B3rAsiAaMiu BCEro
COLMaNMNCTYECKOro 06LLECTBA B LIE/IOM, BC/EACTBME YEr0 OLEHKa MOXET
CTaTb OAHOCTOPOHHEN, Cy6beKTUBUCTCKON. UTOBbI 3TOF0 He CAYYMIOoCh,
COBETCKWI1 3aKOHOAaTeNb TPEOyeT Mpu OLEeHKe A0Ka3aTeNbCTB NOCTyNaTh
He TONbKO CBOOOAHO (HO BHYTPEHHEMY YOeXAEeHU0), HO 1 0653aTeNlbHO
PYKOBOACTBOBATLCA MPW 3TOM 3aKOHOM 1 COLMaIMCTUHECKMM NPaBOCo3-
HaHWeM.

CoumnanncTMyeckoe nNpaBOCO3HaHME SBASETCA YacTbl CcoOLMani-
CTUYECKO  MAE0NorMK, UMEIoLLeld  MOWCTUHE UCKMYUTEbHOE 3Ha-
yeHve 415 Mo6oM NO3HaBaTeNbHONM AeATeNbHOCTU, B TOM YMCMe U ANs
OLIEHKM [0Ka3aTenbCTB.

Ecnmn 6ypxyasHas maeonorus, 6ypxxyasHoe NpaBoCO3HaHWe, B OC-
HOBE KOTOPbIX, KaK y>Ke 6bl/10 NOKa3aHo; feXar aroncTuyeckme npegpac-
CYJKM TOCMOACTBYHOLMX KNacCoB, MELLAOT CyfAbe MOAXOAUTL 0ObEKTUB-
HO K pacCMOTPeHWt0 (hakTOB U AenaTb U3 HWUX OBLEKTVMBHO WCTUHHbIE
BbIBOAbl, TO COLMANMCTAYECKas WAEONMOMNS, COLMaIMCTMYECKOe Mpa-
BOCO3HaHWE UrpatoT COBEPLUEHHO UHYHO POfib.

Byayun oTpaXKeHVWeM WHTEPECOB OMPeAeNieHHbIX K1accoB, couua-
JINCTUNYECKAs MAEONOrMa TOXe ABNSETCA WAEO/0rMeil KnaccoBoi, nap-
TUiAHOW. OfHaKo MapTUIAHOCTb €ee AMamMeTpasbHO  MPOTUBOMOMIOXKHA
napTUitHocT  GypyKyasHoii. B ocHose 6ypiKyas3Hol MapTUIAHOCTU NEXUT
3aLiMTa CBOEKOPbICTHbLIX, 3rOMCTUYECKUX WHTEpecoB Oypxyasuu. M no-
CKO/bKY MocfegHue MPOTMBOCTOSAT MHTepecaM MOAABASOLLEr0 60/b-
LUMHCTBA 06LLEeCTBA M €ro nocTynate/ibHOMY pasBWTUIO, TO OHW BCe 60-
nee 1 6onee CTaHOBATCA HECOBMECTUMbIMU C 06BEKTUBHOI OLIEHKOI SiB-
NEHWI 1 (HaKTOB peanbHON AeNCTBUTENBHOCTY, C 06BEKTUBHON UCTUHON.
CnepoBaTtenbHo, TpeboBaHWe OypXKyasHO NapTUIAHOCTWM COCTOMT OT-
HIOZb He B TOM, YTO6bl 06LEKTVMBHO OLEHMBATL peasbHYH AelACTBUTENb-
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HOCTb, @ B TOM, 4YTOBbI CTOPOHUTLCA NpaBAbl, yTanBaTb ee 0T Macc; Mno-
CTyMaTb He CTO/IbKO B COOTBETCTBUM C OOBEKTUBHOI NOrMKOW (haKToB,
CKOJ/IbKO B COr/1aCUK C 3rOMCTUYECKMMU MHTEpPecamMm MpassLLei BepXyLu-
K Bypxyasuu, KOTOpble CTaHOBATCA BCce 06onee U 6onee He-
COBMECTMMbIMM C OOBLEKTMBHOW UCTUHON. BypXKyasHble cyabn U YMHOB-
HUKW, COCTOALLME Ha Cy>XKbe y BypXKya3un 1 HACKBO3b NPOMUTaHHbIe ee
MAEONOrvel, Tak n uHade (Co3HaTelbHO UM Gecco3HaTeNlbHO) MpoBo-
OAT 3TOT MPUHUMN B CBOEV AedTenbHOCTU. CoLpanucTieckoe MMpoBO3-
3peHve, couMaMcTMyeckas uaeonorns (M Kak 4aCTb ee COLManncTuye-
CKOEe MpaBOCO3HAHWE) OTPaKAKOT OTHIOAb He CBOEKOPLICTHbIE MHTEPECHI
Kakvx-TO K/1acCOB WM COLMANbHbIX FpynM, NPOTUBOCTOALLMX 6OMbLUNH-
CTBY 06LLECTBA, HO BbIPaXalOT KOPEHHbIE MHTEpeChbl paboyero kniacca u
BCEX TPY>KEHWKOB COLIMAIMCTUYECKOrO 06LLeCcTBa, TO eCTb MHTEPECHI CO-
LmanmcTuyeckoro obllectsa B Lenom. CrnegosatenbHO, BbICLUWIA MPUH-
LN NapTUAHOCTY COLMANMUCTUYECKOI MAEONOrMA B. TOM U COCTOWT, YTO-
6bl BO BCAKOW AEATENIbHOCTM MOCTYMaThb, CO06pa3yscb TOMbKO C 0ObEK-
TUBHBIM MOJIOXXEHNEM BeLLEl, B COOTBETCTBUM C 0OLEKTUBHOWA UCTK-
HOIA. Bcsikoe OTCTYneHVe OT Tpe6oBaHMiA 06BbEKTUBHOM U BCECTOPOHHEN
OLEHKW peaslbHON [eliCTBUTENbHOCTI MAET B YLEp6 MHTepecam couma-
JINCTNYECKOro 06LLecTBa B LEeMOM, Fly60KO NpOTUBOPEUMT TpeboBaHMAM
KOMMYHUCTUYECKOI NapTUIAHOCTK, SBMSASCH YCTYMKOA WAEaNMCTNYECKOI
aHTWHAPOLHOI NAEONOrUM B NPaKTUYECKUX Aenax.

Takvm 06pa3om, Tpe6oBaHWE BCECTOPOHHErO U 0OBLEKTUBHOIO MC-
CnefoBaHUs (hakToB B /1000 06/1aCTM NO3HAHWA WM MPaKTUYECKOro feit-
CTBMSI NIEXWUT B OCHOBE MPWHLMMNA KOMMYHWUCTUYECKOW MapTWUIHOCTK, B
OCHOBE COLMANIMCTUYECKOA MAeoNornn. PYyKOBOACTBOBATLCSA 3TOW MAeo-
NOTMeA — 3TO W 3HAUMT BO BCEM CTpOXaiille cnefoBaTb 06BLEKTUBHOA
Norvke cammx (hakToB, B /IFOGOM fAene AepXKaTbCs TONbKO 0ObEKTUBHON
NCTUHBI.

B coBeTCKOM rocyAapcTse faHHbIA MPUHLMN HE TONMbKO MpOBO3-
rNallaeTcs, HO U HEYKOCHWUTENbHO NPOBOAWTCA B XXM3Hb. Cyabu, Kak U
BCE WHble MOMUTUYECKME MPeACTaBuTeNy MOAJMHHO HapOAHOro CcoLma-
JINCTNYECKOrO rocyfapcTea, ABNAIOTCS BbIXOAUAMU K3 Hapoga. MocTosH-
HO MOAAEPXMBas C HUM KPOBHYH CBSA3b, OHW XXVBYT MHTepecamu U no-
MbIC/IAMX CaMOro Hapofa. KoMMyHMCTMYecKas napTvs NOCTOAHHO 60-
peTcs 3a YUMCTOTY UX KOMMYHWUCTUYECKOrO0 MWPOBO33PEHUS, UX MAEO0-
rn.

KommMyHucTueckas naptus m COBETCKOE MPaBMTENbCTBO, HEYK-
NIOHHO OTCTamBas WCTMHY W 3aKOHHOCTb B OTMPAaBMEHWW MPaBOCYAWS,
PeLUUTENbHO MPECEKaOT M06ble NOMbITKU HAPYLLEHUA COBETCKOM 3aKOH-
HOCTW 1, B YaCTHOCTW, HapyLUeHMs MPUHLMNA HE3aBUCUMOCTM U MOAYN-
HEeHVA Cyfeli TOMbKO 3aKOHY MpW paspeLLeHn KOHKPETHBIX Aef.
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Hanpumep, LIK KMCC B cBoe Bpems CypoBO OCYAUN (haKTbl HELO-
MyCTMMOro BMeLLIaTeNbCTBa 3apeyeHckoro painkoma KMNCC ropoga Tynbl
B [leATeNbHOCTb HApPOAHOro cyja 3-ro yyacTka. HecmoTps Ha To, 4TO 3a-
KOHHble PELUEHNS HApOAHOro cyabW T. TapakaHOoBOW MO HECKOMbKUM
rpaXaHCKUM W YronoBHbIM Aefiam 6bin BMOJHe MpaBusibHbI U OCTaBne-
Hbl B Cuie 06/71aCTHBIM CYAO0M, pailkoM NapTuu B CBOEM MOCTaHOB/IEHWU
3anucan, byaro T. TapakaHoBa MFHOPMPOBa/Ia MapPTUIiHbIE OpraHbl U He-
00BLEKTUBHO MOAXOAUNA K PA3PELLEHNIO 3TUX Aen.

Mpu3HaB MoCTaHOB/MEHME 6HOPO 3apeyeHCKOro paiikoma mapTum
HenpasuibHbIM, LUK KMCC ykasan, 4yTo nojo6bHoe BMeLLaTebCTBO Me-
CTHbIX MAPTUAHLIX OPraHOB B paspeLLeHne Cyae6HbIX Aen NoapbIBaeT aB-
TOPUTET CyfAa, AE30PUEHTUPYET Cyfeil N TONMKaeT MX Ha NPUHATME Hesa-
KOHHbIX PeLUeHWiA, HapyllaeT YcTaHOB/eHHbIn KoHcTuTyumeir CCCP
MPUHLMN HE3aBUCUMOCTMN CyAei W MOAYMHEHWS UX TOMbKO 3aKOHY, /n-
LT MPOKYPOPCKME U cyAebHble opraHbl CaMOCTOATENLHOCTU U HacaXx-
[laeT B HUX 6e30TBETCTBEHHOCTL ™.

MPUHLMM HE3aBMCUMOCTMW CyAei 1 NMOAUYMHEHNS UX TONbKO 3aKOHY
Mpu OTNPaBMEHUN COLMAIMCTUYECKOrO MNPaBoOCYAMS Hallen CBOe Aalb-
HelilLiee pasBUTVE N KOHKPETU3aLUMIO B PeLLeHmsx 6-i ceccun BepxoBHo-
ro Coseta CCCP IV co3biBa (theBpasib 1957 rofa), a 3aTeM B peLLeHUsX
2-i1 ceccum BepxoBHoro Coeta CCCP V cosbiBa (aekabpb 1958 roga).

B npuHaTOM Ha 6-1 ceccum B 1957 rogy HoBoM [MONOXKeEHUM O
BepxosHoMm Cyge CCCP (cT. 2) 6bl10 crneypanbHo, 3anncaHo, Y4To npu
oTnpas/neHnn npasocyansa YneHbl BepxosHoro Cyga CCCP n HapogHble
3acegaten BepxosHoro Cyga CCCP HesaBMCKMMbI U MOAYMHAKOTCA
TOMbKO 3aKOHY.

YTBepXXaeHHble Ha 2-i1 ceccun OCHOBbI YTOMOBHOMO CY/0MPOW3-
BoacTBa Coto3za CCP 1 Coo3HbIX pecny6nmk B cT. 10 3TO MONOXeHue
MPYMEHWUTENBHO KO BCEM CYAbAM W HapofHbIM 3acefatenam B CCCP
(hOpPMYNUPYIOT CNeayoLmMm 06pasom:

«[py OCYLLECTBNEHUM NPaBOCYAMA MO YrOMOBHLIM Jenam Cyabu 1
HapOLHbIe 3acefiaTeNN HE3aBUCUMbI U NOLYMHAKOTCA TO/BKO 3aKOHY. Cy-
[bW 1 HapofHble 3acefjaTeny pa3peLLatoT YronoBHble 4ena Ha OCHOBe 3a-
KOHa, B COOTBETCTBUM C COLMANIMCTUYECKM MPaBOCO3HAHWEM, B YCNOBU-
X, NCK/IHOYAIOLLIMX NOCTOPOHHEE BO3AECTBYE Ha CYaei».

[apaHTMpOBaHWe COBETCKAM  CyfbsiM  AeWCTBUTENbHOW  He-
3aBMCMMOCTY 1 NPeAoCTaB/IeHNe UM peanbHOM BO3MOXHOCTU peLlaTh BCe
BOMPOCHI fena B Mpejenax 3akoHa Mo CBOEA COBECTW B COOTBETCTBUW C
COLMa/IMCTUYECKUM  MPABOCO3HaHMEM  SBNSAKOTCA  HALEXHLIM - 3a/10rOM

8 CM. P. A. PyieHko, CTporo 6ioCTy COLManMCTUYUECKYHO 3aKOHHOCTb, «[MapTuiiHas
XKU3Hb» 1954 1, No 6, cTp. 16.
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npaBu/IbHOCTU OCYLLECTBNEHNA COLIMa/IMCTUYECKOIO MnpaBoCcyana 1 CeBu-
LEeTeNLCTBOM €ro I'IO,CI,I'IVIHHOI7I OEeMOKPaTU4HOCTH,

* * *

JokasblBaHne Mo cyfe6HOMY aeny npefcTaBnseT coGoii pasHo-
BMAHOCTb MpOLiEcca Mo3HaHUsS OGLEKTWUBHOM AeiicTBUTENbHOCTW. O6Ma-
[asi N3BECTHOI CMeLMAnKoiA, 06YCNIOBNEHHO 0COBLIMI 3adadyamu, pas-
peLaemMbIM/ NPU pacc/efoBaHUM U pasbupaTenscTee CyAeGHbIX Aen, U
0COGbIM OGBLEKTOM MO3HaHWs (MPeAMETOM [0Ka3blBaHUs), 3TOT MPOLECC
BMECTe C TeM MPOTEKaeT B paMKax OBLIMX OGLEKTUBHBIX 3aKOHOMEPHO-
CTel, UccnefyeMblX MapKCUCTCKO-NEHUHCKOl Teopueli Mo3HaHus.

B CBA3M C 3TUM HMKaKas [eiCTBUTENbHO Hay4Has pa3paboTka BO-
MPOCOB, CBS3aHHbIX C CyAebHbIM [J0Ka3blBaHNEM W Cy[eGHbIMW [0Ka3a-
TeNbCTBaMW, CTAHOBWTCS HEBO3MOXHOI 6e3 MCMOMb30BaHUS OCHOBHbIX
MO/OXEHMI TROPUM MO3HAHWS.

/13BeCTHOE METOAO0MOrMUECKOe 3HAYEHMEe A1 Teopun CyAe6HbIX
[0Ka3aTeNbCTB MMeeT 1 hopMasibHast orka. OaHaKo BO3MOXXHOCTU ee B
3TOM OTHOLLUEHMM BECbMa OTpaHWUYeHbl, 1 ee CPeAcTB AN paspaGoTKu
TeopuK CyAeGHOTO [JOKasblBaHUS OKa3blBAeTCs AaNeKo HeAoCcTaTouHoO,
160 OHa HecrmocoGHa 3Aech AaTb KO A1 OTBETA Ha OCHOBHblE BO-
Mpockl.

EAVHCTBEHHO Hay4HbIii OTBET Ha HUX MO3BONSET AaTb Teopus Mno-
3HaHVS AMANEKTYECKOro MaTepuannama, Kotopas v ClyXXUT NOAMHHON
METO/0/I0rMYECKOl OCHOBOIA ANs pa3paboTKM Teopum CyAeGHbIX [J0Ka3a-
TeNbCTB W Cye6HOr0 [0Ka3biBaHMs. MpaBUbHOE NPUMEHEHIE MaTepua-
JCTVNYECKOI ANANEeKTUKN B HayUHbIX UCCNEAO0BaHNSX — KoY Ans pas-
paboTKM BCEX MPO6/IEM 1 BCEX BOMPOCOB TEOPWW Cyae6GHOTo /10Ka3biBa-
HUS.
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M. C. CTPOIroBi/y
Kyppc coBeTCKOro yrosioBHoro npotecca, 7. 1.
Mocksa, M3gaTenbcTBo ""Hayka', 1968, c. 302-308,333-349

STanbl npotecca AoKasbliBaHMS

Mpouecc [oKasbiBaHWSA, B CMbICE UCCMEAOBaHUS, YCTaHOBMEHUS
(hakTOB, 06CTOATENLCTB Aena NpW MOMOLLM [0Ka3aTeNbCTB 3aKMYaeTcs
B ONpefeneHHoN AeATeNbHOCTU, KOTopas MPOW3BOAUTCA B OTHOLLEHMM
[0Ka3aTeNbCTB.

3TOT npoLecc NPOMCXOANT B YCTaHOBNEHHOM 3aKOHOM MpoLieccy-
IbHOM MOPSiKE W COCTOUT M3 CMEAYHOLLMX 3TarnoB: ) o6HapyXKeHue ao-
Ka3aTe/bCTBa, 2) pacCMOTPEHNME 1 MPOLIeCCyabHOE 3aKpernseHne A0Kasa-
TenbCTBa, 3) NpoBepKa [oKasaTenbCTBa WM 4) OLEHKA [0Ka3aTeNbCTBa.
PaccMOTpyM KaAbliA 13 3TUX 3TanoB NPOLecca A0KasbiBaHUS.

O6Hapy>KeHne fokasaTenscTBa. UTo6bl YCTaHOBUTL TOT WK
WHOM (haKT, HeOOX0AMMO MPeXae BCero 06HapYy>XWTb COOTBETCTBYHOLLEE
[0Ka3aTeNbCTBO, HampuMep, HaWTu UL, KOTOPOE 3HaeT 4To-1mbo 06
3TOM (hakTe U MOXET ObITb JOMPOLLEHO B KauyecTBe CBWAETENS, HaiATu
BELLECTBEHHOE [0Ka3aTeNbCTBO, XpaHsillee a cebe cnefbl NPecTynaeHus,
NT. 4.

CB0oeBpeMeHHOe O6Hapy>KeHMe BCeX [0Ka3aTeNbCTB, yCTaHaB/u-
BalOLLMX CYLLECTBEHHbIE (haKTbl MO Aeny, — HeobX0oanMMOoe YCloBume yc-
MELIHOro, NPaBU/LHOTO Paccief0BaHWs W pPaspeLLeHs YTON0BHOIO fena.

PaccMoTpeHue 1 NpoLeccyabHOe 3aKpenneHne 4oKas3aTenbCTBa.
OG6HapyXeHHOe MO [JeNy [0Ka3aTenbCTBO [O/MKHO OblTb BOCMPUHATO
cnefoBaTenieM, paccrefytowmmM feno, U CyfoM, pasbuparolium feno, B
YCTaHOB/IEHHOM MpoLiecCya/lbHbIM 3aKOHOM MopsiAke. Tak, CBUAETENb
JO/MKEeH OblTb [OMPOLLUEH, €ro MOKasaHWs [O/MKHbI OGbITb BbICAYLIAHBI
CcnefjoBaTenieM W CyfOM, BELLECTBEHHOE AO0Ka3aTeNbCTBO [O/MKHO ObiTh
OCMOTPEHO.

Kaxpaoe [40Ka3aTenbCTBO MpY 3TOM [O/MKHO ObITh 3a(hKCMPOBaHO
B YCTaHOBJIEHHbIX 3aKOHOM MpoLeccyabHbIX (hopmax. Hanpumep, oc-
MOTP BeLUECTBEHHOIO [0Ka3aTeNbCTBa [O/MKEH ObiTh 3afMKCUPOBaH B
MPOTOKO/E OCMOTpA.

M3 M3N0XEHHOT0 BUAHA HepaspbiBHas CBA3b MEXLY O06Hapyxe-
HUEM [0Ka3aTeNlbCTBa M €ro PacCMOTPEHMEM UM MpOLECCyabHbIM 3aK-
penieHneM: MoKa [0Ka3aTeNbCTBO HE PACCMOTPEHO M He 3aKperseHo
npoueccyanbHO, Henb3s yTBepXkJaTb, YTO [O0Ka3aTenbCTBO [eACTBU-
TeNbHO 06HapYXEHO, TaK Kak elle He M3BECTHO, YTO MMEHHO 06Hapy-



YKEHO U SBMISIETCS N AeWCTBUTENbHO [OKA3aTeNbCTBOM TO, YTO 0GHapy-
YKEHO.

Heobxoanmo, 4To0bl KaXKA0e 0Ka3aTeNbCTBO Obl0 AeTa/lbHO, 06-
CTOSTE/IbHO PacCMOTPEHO CNEACTBUEM W CYAOM W 3aKPEn/ieHO B TOYHOM
COOTBETCTBUM C TPEBOBaHNAMYM MPOLLECCYa/IbHOTO 3aK0OHa.

MpoBepka AokasaTenbCcTBa. BcAkoe [oKas3aTenbCTBO, ANA TOro
4TO6bI OHO MOT/10 ObITh MOM0XKEHO B OCHOBY BbIBOAOB C/IEACTBYUS U Cyfa,
JO/MKHO ObITb MPOBEPEHO, HEOBXOAMMO YAOCTOBEPUTLCS B €ro Mpa-
BWIbHOCTU (MM HENPABW/bHOCTMK).

Hannuve B fene [fokasaTenbCTBa Kakoro-nmbo (hakra elle He
rnpefpeLUaeT [OKa3aHHOCTU 3TOr0 (pakTa: AOKAa3aTeNbCTBO MOXET ObITh
HEeOCTOBEPHbLIM, COMHUTE/bHBIM, HEAOCTATOMHLIM A1 TOro, YT0Obl Ha
€ro 0CHOBaHWM CYUTATh 3TOT (PaKT YCTaHOBNEHHbIM. Hanmpumep, no geny
HaJ0 YCTaHOBUTb (haKT HaXOXAeHUS 06BMHAEMOrO B JaHHOM MeCTe B Ta-
KOe-TO Bpems. ITOT (haKT JOKa3bIBAETCS NOKa3aHUAMU CBUAETENS, KOTO-
Pblil yOOCTOBEPSET, YTO OH BUAEN 0OBMHAEMOrO B JaHHOM MECTe UMEHHO
B 3T0 Bpems. [oKa3aHua cBmgeTens ecTb [OKa3aTeIbCTBO (PaKTa Haxox-
[eHUs 06BMHSEMOrO B JaHHOM MecTe. Ho caenatb U3 3TOro JoKasatesib-
CTBa BbIBOA O [EMCTBUTENbHOM HAaxOXAEHUW OOBMHSEMOr0 B [aHHOM
MECTe MOXHO ULLb MOC/e TOro, Kak CneacTeme U CyA YAOCTOBEPATCS B
TOM, YTO MOKAa3aHWs 3TOT0 CBUAETENS NPaBW/bHbI, YTO CBUAETENb FOBO-
pWT Npasay.

UTobbl y[OCTOBEPUTLCA B MPaBW/ILHOCTY J0OKa3aTeNbCTBa, ero He-
06x0AMMo nofBeprHyTh nNpoBepke. CNocobbl MPOBEPKU JOKa3aTeNbCTBa
TaKOBbI:

a) uccnegosaHme camoro fokasaTenscTsa. Hanpumep, ecnm cBu-
JeTenb Nokasal, YTO OH BWAEN TakOW-TO (PakT, CBMAETEb MOAPOGHO
JornpalimBaeTcs 06 3TOM (hakTe M MyTem AOMPOCa BbISICHAKTCA 06CTOS-
Te/bCTBa, CMy)KaLye OCHOBaHUEM A/151 BbIBOAA O JOCTOBEPHOCTU UMW He-
[OCTOBEPHOCTU MOKa3aHWiA;

6) OTbICKaHWE HOBbIX AOKA3aTeNbCTB, NOAKPENNSOLLMX UAN ONPO-
BEpralLmx 3To AoKasaTenbcTBO. Hanpumep, ecim cBUAeTENb NOKasan,
4TO OH BWAEN TaKoM-TO (hakT, JOMpalLMBaKOTCA M Apyrue CBuaeTenun 06
3TOM e (paKTe;

B) COMOCTaB/IEHME fOKa3aTeNbCTBa C ApyrMMu foKasaTenbCTBa-
MKW, umerowumMnca B aene. Kakgoe [0KasaTensCTBO ANA €r0 NMPOBEPKM
Heob6Xo4yMO COMOCTaBUTL C APYIMMU [OKa3aTeNbCTBamMu, CPaBHUTL €ro
CO BCEMU YCTaHOBNEHHbLIMM MO Aeny 06CTOATeNbCTBAMU, 0OHAPYXUTL MX
COBMafIeHNst N NPOTMBOPEUMS 1 PasbACHUTL 3TW MPOTUBOPEYMS.

Kaxxgoe foka3aTensCTBO LOMKHO ObiTb NPOBEPEHO HA CEACTBUMN U
Ha Cyfie; HU Of4HO J0Ka3aTeNlbCTBO HE MOXKET ObITb MPUHATO Ha Bepy, 6e3
ero npoBepku. OCTaBneHVe TOF0 UM UHOTO BAXKHOFO A/19 Aena AoKasa-
TenbcTBa 0e3 MPOBEPKM WM HEAOCTaTOYHas ero npoBepka MOryT Mo-
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B/leYb HEMPaBUIbHOCTL PaccnefjoBaHUs 1 paspeLleHuns gena. OueHka fo-
KasaTenbcTBa SB/SETCS UTOTOM €ro NpoBepKW U COCTOUT B MPU3HaHUM
CYLLECTBOBaHUS N He CyLLECTBOBAaHMS TOFO (hakTa, KOTOpbIiA 3TUM f0-
Ka3aTe/IbCTBOM YCTaHaBNMBAETCA. VHbIMM CloBaMK, OLIEHKA [JOKasaTe/lb-
CTBa 3aK/OYAETCH B BbIBOAE O AOCTOBEPHOCTM WM HELOCTOBEPHOCTU
[0oKa3aTenbCTBa (HanpuMep, MpPaBuIbHO /M MOKAa3bIBAET CBUAETENb, HE
JOKET NI OH, He OLIMGAETCs MW, NPaBUMbHO N U3NaraeT TOT UM MHOM
(haKT) 1 0 4OKa3aHHOCTU UMW HEOKA3aHHOCTW (aKTa, CBEAEHNWsS O KOTO-
POM COAEPXKaTcs B AaHHOM [0Ka3aTeNbCTBe. 10 YrofoBHOMY €Ny OLeH-
Ke MOANIeXaT KaXoe OTAeNbHOe [0KAa3aTefbCTBO W BCS MX COBOKYI-
HOCTb, BCS CyMMa COBpaHHbIX MO Aeny YAWK, TakK Kak KaXgoe [oKasa-
Te/IbCTBO MOXKET GbITh OLEHEHO CO BCEll MOMHOTON He M30/IMPOBaHHO, a B
COBOKYMHOCTW CO BCEMU VMEIOLLMMICA MO AeNy [OKas3aTefbCTBaMU, B
CBS13M CO BCEMM OBCTOSTENLCTBAMM Aena. ToMbKO TaKUM 06pa3oM MOXHO
Ha OCHOBE COBPaHHbIX MO [eNy [O0KA3aTeNbCTB MPaBW/IbHO Pa3peLlnThb
[eno, YCTaHOBUTbL €70 06CTOSTENLCTBA B TOUHOM COOTBETCTBUW C AeiCT-
BUTE/IbHOCTBIO.

OueHKa [0Ka3aTe/bCTB BK/HOUAET B Ce6A [Ba MOMEHTA — aHa/In3
N CUHTES.

AHanM3 [0KasaTeNbCTB O3HAYaeT: a) pacusieHeHUe BCEW COBOKYT-
HOCTW COGpPaHHbLIX MO ey AO0Ka3aTeNbCTB HA OTAE/bHbIE [0Ka3aTeslb-
CTBa, OTTPAHUYEHME KAKAOrO [0Ka3aTebCTBa OT APYIUX [OKA3aTe/bCTE;
6) pacunieHeHWe KaXAO0ro OTAeNbHOro [0Ka3aTefbCTBa Ha Ero COCTaBHbIE
YacTy, BblENEHNE B HEM OT/e/bHbIX (DAKTOB, YTBEPXAEHWIA, 4epT; B) CO-
MOCTaB/IEHNE OTAE/bHBLIX 3/IEMEHTOB KaXKAOr0 [A0Ka3aTenbCTBa ApYr C
LPYTOM 1 K&XA0ro 40Ka3aTeNbCTBa C APYrUMM [JOKA3aTeIbCTBAMU.

CWHTEe3 [0Ka3aTeNbCTB 03HAYAeT MO/yyeHUe BbIBOAA M3 COGpaH-
HbIX MO [JeNy [OKasaTeNbCTB, YCTAHOB/IEHME HAa OCHOBE BCEX [OKa-
3aTeNbCTB (hakTOB M OBCTOATENLCTB Pacc/ieqyeMoro U pasbupaemoro cy-
[OM fena.

AHa/I3 W CUHTE3 B OLEHKE [OKA3aTeNIbCTB He MOTYT GbiTh pa3o6-
LLIEHbI, MEX/Y HUMW CYLLLECTBYET HepaspbiBHas CBA3b. [PaKTMUECKN 3TO
03HauaeT, YTO B MPOLIECCE pacciefoBaHns ¥ pasbupatenscTBa gena
CNeACTBUE U Cyd aHa/M3NPYIOT BCe COBpaHHbIE MO AeNy A0KasaTeNbCcTBa
1 Ha MX OCHOBE YCTaHAB/NBAKOT Te UM UHble (aKTbI, UICXOASA U3 KOTOPbIX
cOGMpatoTCA HOBbIE 0Ka3aTeNbCTBA, HA UX OCHOBE [ENIAKOTCS HOBbIE Bbl-
BOAbl U T. A. Becb npouecc vccrefoBaHWs 06CTOSTENLCTB Aena Mpea-
CTaBNIsieT COGOV ABVXKEHWE CNEACTBUS OT WM3BECTHBIX (haKTOB K (hakTam
HEM3BECTHBIM, MOKA BCE CYLIECTBEHHbIE 0GCTOSTENLCTBA AeNa He ByayT
BbISICHEHbI, & 3TO W €CTb B JIOTMYECKOM OTHOLLIEHWM COYETaHWe aHaan3a u
CUHTE3A.

TakoBa oueHKa fokasaTtensctBa. OLeHKa [0Ka3aTenbCTBa He Mo-
XeT ObITb MeXaHUYeCKW OTAeNeHa OT ero nposepku. C O,EI,HOI\/’I CTOPOHBI,
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OLEHKa [0Ka3aTe/nbCTBa BbITEKAET M3 ero NpoBepKu, 06YCMOBMMBAETCS
ero NpoBepKoiA, a ¢ Apyroii — caMa NpoBepKa A0Kas3aTenbCTBa 3aBUCKT
OT CTeneHn ero ybeauTeNnsHOCTU, T. €. ero OueHKW. Takum 06pas3om, He
cnefyeT AymaThb, YTO NMPOBEPKa U OLeHKa [0KasaTebCTBa CTPOro pasje-
NAOTCA BO BPEMEHMU, YTO CHayana AOKas3aTeNbCTBO TOMbKO NMPOBepsieTcs,
a MOTOM TOMbKO OLiEHMBAETCA: 06a 3T MOMEHTA MPaKTUYECKU Nepene-
TarTCsH, COUETArTCS.

OfHaKo Henb3si U OTOXECTBNATH MPOBEPKY U OLEHKY [J0Kasa-
TeNbCTB, MO0 3TO pasHble, He COBMAZAOLLME B MOSHOW Mepe MOMEHTHI
npoLiecca AOKasbiBaHWsA. Haubonee OTYETNMBO pasnuume Mexay npo-
BEPKO/ W OLEHKOW [A0KasaTeNnbCTB BbICTyMaeT B CyaebHOM pasbupa-
TenbcTBe aena. Cyae6Hoe cneacTBue, Ha KOTOPOM Cyf, C Y4acTueM CTo-
POH fionpallvBaeT NOACYAMMOrO, CBUAETENEN 1 3KCNEpTOB, OCMATpUBaET
BELLECTBEHHbIE [10Ka3aTeNbCTBa W OrfallaeT [OKYMEHTbl, NpeacTaBiset
CO60iA rnaBHbIM 06Pa30OM MPOBEPKY [O0KAa3aTe/bCTB, XOTA 34€ECh XKe Mpo-
VCXOAUT B M3BECTHOI Mepe U OLEHKa A0Ka3aTeNbCTB, B 3aBUCMMOCTM OT
KOTOPOIn OMpefenstoTcs HanpasneHue U 06beM UCCNeAoBaHMS 06CTOS-
TenbCcTB Aena. OBCYXXAEHNE XKe CYL0M [ieNa B COBELLATe/IbHOM KOMHATe 1
MOCTaHOBNEHWE NPUroBOpa eCTb [/laBHbIM 06pa3oM OLeHKa [J0Kasa-
TeNbCTB, XOTA TYT Xe Cy4 NPOW3BOAMT U X MPOBEPKY B TO Mepe, B Ka-
KO 3TO BO3MOXHO MO OKOHYaHWW CyfebHOro cnefcTeust (MyTeM aHa-
Nn3a  OTAENbHbIX [O0KAa3aTeNbCTB M UX COMOCTaBNEHUS OJHOM0 C ApY-
rm). HeTpyaHoO yBMAEeTb TakKe, YTO B MPOBEPKE A0Ka3aTeNbCTB Npeob-
nafiaeT aHanm3, a B OLEHKE — CUHTE3, XOTA aHann3 1 CUHTE3 UMEKTCA 1
B MPOBEPKE, W B OLEHKe f0Ka3aTenbcTB. OCO6EHHO OTUET/IMBO MPOSBAS-
€TCA Hepa3pblBHas, OpraHNYeckas CBf3b aHaM3a U CUHTE3a B OLIEHKe J0-
Ka3aTenbCTB (MO3TOMY Mbl M PacCMaTpMBaeM aHa3 U CUHTE3 MPUMEHU-
TENbHO K OLIEHKE J0Ka3aTeNbCTB).

Becb mpoLecc no/b3oBaHKs A0Kas3aTe/bCTBaMK Hanpas/ieH Ha To,
4TOBLI MOMIHO U BCECTOPOHHE MCC/eA0BaTb 0GCTOATENLCTBA AeNna, YCTa-
HOBWTb 3TU 0GCTOATENLCTBA B COOTBETCTBUM O [EACTBUTENLHOCTHLIO, T. €.
HaliTU UCTWHY. YCTaHOBMEHWE CNefoBaTeNieM M Cy[oM (hakToB, 06CTOSs-
TeNbCTB PaccnefyeMoro npecTyniaeHUs ecTb No3HaHWe 3TUX (akTos. Ans
YCMELUHOTO MO3HaHUsA TpebyeTcsl MPUMEHEHWe MapKCUCTCKOro Avanek-
TUYeCKOro MeToda. XOoTs NpeaMeToM MCCNeA0BaHNSA MO YrON0BHOMY fe-
Ny SBASAKOTCA OTAE/NbHbIE, KOHKPETHblE (haKTbl, COObITVSA, MPOUCLLEALLIVE
B OMpefeNeHHOM MeCTe 1 B OMpejeNieHHOe BPeMsl, a He 3aKOHOMEPHOCTY
pasBUTUS ABNEHUIA AEACTBUTENLHOCTY, KaK B HAyYHOM UCCNEL0BaHUM, HO
3TV (haKTbl, COBLITUS, MOCTYNKW NIOAENA, UX MOBELEHME CBA3aHbI C OMpe-
JEeNeHHbIMK 0BLLECTBEHHBIMU YCOBMAMW. UT06LI MpaBULHO YCTaHO-
BWTb Takue (DaKTbl, HAZO0 BbIACHUTL MOAYAC CMOXHbIE B3aVMOOTHOLLIEHMS
NKOJEeN, NMOHATb MOTMBbI MX AENCTBWIA, Pa3obpaTbCs B 06CTOATENLCTBAX
Jena, OTAENUTb CYLLECTBEHHOE OT Cy4aiiHOro, 0GHapyXMTb CKPbITbIe,
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HO BaXXHble (aKTbl U OTOPOCUTL HECYLLECTBEHHbIE (DaKTbl, mogyac 6po-
catoLLyecs B rN1asa, HO He HYXXHble /19 MPaBUILHOTO PeLLeHNs fena.

MpyMeHeHVe AMaNeKTU4YeCcKoro MeToda B NpoLecce [oKasblBaHWA
COCTOWT BO BCECTOPOHHEM WCC/Ef0BaHNM NMEKOLMX A5 Aefia 3HaueHne
(haKTOB, COOLITWIA B X KOHKPETHOM XKM3HEHHOM CBOEOOpasunm, B UX CBS-
31 1 B3aM03aBMCUMOCTU, B MPaBU/IbHOM, COOTBETCTBYHOLLEM OOBLEKTUB-
HOI [eACTBUTENBbHOCTY MO3HAHNM 3TWX (haKTOB.

BMmecTe ¢ Tem B MpoLiecce A0Ka3blBaHWS KpaiiHe BaXXHOE 3Ha4eHMe
MMeeT COBMAeHME 3aKOHOB, NpaBu/l (JOPMasbHON Nnoruku. OfHO Co-
6nogeHve npasun GOPMasbHO NOTVKK, CNesoBaHMe TOMbKO ee 3aKOHaM
HEJOCTaTO4HO A1 06HapPY>XXEHNS! UCTUHBI — HU B YFO/I0BHOM MpoLiecce,
HW B HAY4YHOM WCC/ef0BaHUK, HO 6e3 CO6AeHUs 3aKOHOB (DOpPMaTbHON
NOTUKN 06HapY>XEHNE NCTUHBI BOOGLLE HEBO3MOXHO. BbiBOAbI CreacTaus
1 Cyda O [OKa3aHHOCTM UM HefOKa3aHHOCTU TeX WK MHbIX (aKTOB Bce-
raa 061eKatoTCs B OMMYECKYH0 (hOPMY YMO3aK/IHUeHUs, 06pasytoT Lienb
B3aVIMOCBSI3aHHbIX YMO3akK/oUeHuiA. [103TOMy BCSKWUIA BbIBOA [LO/MKEH
ObITb CTPOro SIOTUYHBIM, KaXA0e YTBEePXKAeHUe CNeaCcTBUS U Cyaa AOMK-
HO NIOTMYECKW BbITEKATb M3 MPaBUIbHBIX, JOCTOBEPHBIX MOCHIIOK, OMM-
paTbCA Ha HECOMHEHHbIE, TBEPAO YCTaHOBMEHHbIE (hakThl. B 3ToMm mpo-
Liecce [0Ka3blBaHUs UMEET MECTO U MHAYKTUBHOE UCCMef0BaHMe (haKToB,
1 YMO3aK/TI04eHre OT (aKTOB M3BECTHLIX K (hakTaM HEW3BECTHbIM, W fe-
[YKTUBHOE BbIBEZlEHWE U3 YCTAHOBEHHBLIX MO feny MONOXKEHWI BbiTe-
KaloLLero AN JaHHOTO KOHKPETHOrO C/y4as 3aK/ueHuns, 1 NpUMeHeHne
NOTWNYECKUX MPUEMOB MOCTPOEHWSA U NPOBEPKU FMNOTE3bI, Y MHOTUWE Apy-
rvie noruyveckre npuemsl, Jllo6as normyeckas oLIMGKa MOXET MPUBECTU K
OLUMOKE B pa3peLLeHNI YToN0BHOIO fieNa no CYLLECTBY.

Monb3oBaHWe [oKa3aTenbCTBaMU MPOM3BOAMTCA Ha OCHOBE MpO-
LieccyasibHOr0 3aKOHa U B COOTBETCTBMWM C €ro Tpe6oBaHMAMY.

COBOKYNHOCTb  MpOLiecCyasbHbIX HOPM, YCTaHaB/MBAKOLLMX OC-
HOBaHVA W NOPAJOK [0Ka3blBaHWA (aKTOB, UMEIOLLMX 3HAYeHWe AN fe-
Na, HOCWT Ha3BaHWe [0Ka3aTeNbCTBEHHOro npasa. [loKasaTenbCTBEHHOe
NpaBo ABMSETCA 4aCTbi0 YrOMOBHO-MPOLECCYanbHOro npasa (paBHO Kak
— C COOTBETCTBYIOLLMMY M3MEHEHWSMU — U TPaXKAAHCKOr0O MnpoLeccy-
aNbHOro npasa).

B ocHoBe [0Ka3aTeNbCTBEHHOrO MNpasa W ONMPAIOLLECcsS Ha Hero
[lesaTenbHOCTW OpraHoB CNefCcTBMA, MPOKYPaTypbl U Cyaa nexar onpege-
NeHHbIe NPUHLMMbI, T. €. OCHOBHbIE PYKOBOASALLME NPaBOBbIE MONOXKEHMS.

COBOKYNHOCTb NMPUHLMMOB, MOMOXEHHBIX B OCHOBY AEACTBYHOLLMNX
NpoLeccyaibHbIX HOPM, OTHOCALUMXCA K [AOKa3aTenbCTBaM, COCTaBnser
TEeoputo CyfiebHbIX A0Ka3aTeNbCTB. ITU NMPUHLMMbLI NONOXKEHbI B OCHOBY
[eMCTBYIOLLErO YrON0BHO-MPOLECCYalbHOrO Mpasa, AelCTBYHOLLEro npo-
LIeCCyanlbHOr0 3aKOHOAATENbCTBA U CyAe6HOW NPaKTUKK.
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TakuMy NpUHLMNamMM TEOPUM J0KAa3aTeNbCTB B COBETCKOM YrO/0B-
HOM npouecce ABNAKOTCA: ) OOBLEKTMBHAs, MaTepuasibHas MCTMHA Kak
Lenb 1 pe3ynbTaT NoMb30BaHMS A0Ka3aTeNbCTBaMu; 2) BHYTPEHHee ybe-
XEHWE Cyfell KaK OCHOBA OLEHKM [A0Kas3aTenbCTB U 3) Mpe3yMnums He-
BMHOBHOCTM.

B npvHUMnax Teopuu A0KasaTenbCTB HaxoAsT CBOE BblpaXKeHWe
OCHOBHbIE NMPUHLWMMbI COBETCKOrO YroNI0BHOMO MpoLecca, KOTopble Hamm
y)Xe Obl/I pacCMOTPeHbI. [0BOPA O MPUHLMNAX TEOPUM [OKa3aTeNbCTB,
Mbl Bble/nsieM Takue MOJSIOKEHNS, KOTOPble MMET Hanbonee 6/IU3KOE,
HenocpeACTBEHHOE OTHOLLIEHME K [0Ka3aTeNbCTBaM, K NMO/b30BAHWI VMK
B Yron0BHOM npouecce. Mpn 3TOM Mbl CUMTaeM HEOOXOAUMbIM BHOBb,
60nee NoApo6HO, Nog cneLntnHecKUM yrnom 3peHns AokasaTeNbCTBeH-
HOro npaBa PacCMOTPETb PsiA MOMOXEHWIA, B 605ee OOLLEM BUAE YXKe
PacCMOTPEHHbIX HaMu MPW MCCNEAOBAHUM OCHOBHbIX MPUHLMMOB Yro-
NOBHOrO MpoLiecca.

§ 6. BHyTpeHHee cyjelickoe ybexgeHune
Npu ycTaHOBAEHUN WNCTUHBI

YTtobbl cnefoBatenb U Cy4 MOMIN YCTaHOBUTL MO YTro/I0BHOMY fe-
Ny NOA/WMHHYH0 06BLEKTUBHYIO, MATEPUANTBHYHO UCTUHY, UM JOMKHA ObITh
obecneyeHa BO3MOXXHOCTb CBOOOAHOIO M HENPeaB3dTOro UCKaHUs UCTU-
Hbl.

3aKoH ycTaHaBnuBaeT: «Cyf, MpOKypop, cnefoBaTtenb M NULO,
Npon3BoAsLLEee A03HAHME, OLEHMBAIOT fOKa3aTeNbCTBa N0 CBOEMY BHYT-
PEHHEMY YOEXJEHWIO, OCHOBAHHOMY Ha BCECTOPOHHEM, MOSIHOM U 06b-
eKTVBHOM PacCMOTPEHWU BCEX 0OCTOATENbCTB AeNa B UX COBOKYMHOCTH,
PYKOBOACTBYSICb 3aKOHOM W COLM/IMCTUYECKMM NPaBOCO3HAHMEM.

Hukakne fokasaTenbcrBa A1 Cyfa, NPOKypopa, CnefoBatens u
NLUg, NPOU3BOAALLErO AO3HAHME, HE UMEIOT 3apaHee YCTaHOB/IEHHOW Cu-
nbi» (CT. 7 OCHOB YronoBHoro cygonponssoactea Cotoza CCP u cotos-
HbIX pecny6nuk; cT. 7 YK PCOCP).

3[ecb FOBOPUTCS O BHYTpPeHHeM ybexaeHun cyga (T. e. cyfein),
MPOKypopa, CrefoBaTens, Mua, NPoM3BOAALLEr0 A03HAHMeE.

Mbl pacCMOTPVM CHayasla BOMPOC O BHYTPEHHEM YO6eXKAeHUN Cy-
[ei, TaK Kak TONbKO CYAbAM MPUHALNEXWUT MO/HOMOYME OKOHYaTebHO
pewatb YrofioBHble fAena, Npu3HaBaTb O0BGBMHSEMOrO BWHOBHbLIM B CO-
BEPLUEHUN MPECTYNEHMS.

MMonoXkeHne, YTO HW OAHO [OKA3aTeNbCTBO HE WMEET ANs Cyfei
3apaHee YCTaHOB/MEHHOM CW/ibl, 03HAYaeT, YTO, paspeLuas yronoBHoe fe-
N0, Cy[ OCHOBbLIBAETCA Ha COBPaHHbLIX M MPOBEPEHHbIX A0Ka3aTeNbCTBax,
NCXOAS He U3 KaknMX-Mbo POpMasbHbIX MPU3HAKOB 3TUX [OKA3aTeNbCTB,
a. U3 TOrO, HAacKOMbKO [OKa3aTenbCTBa LOCTOBEPHbI MO CYLLECTBY, Ha-
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CKO/IbKO OHM CMOCOGOHbI M0 06CTONATENLCTBAM [@aHHOIO Aefa YCTaHOBUTh
(hakTbl B COOTBETCTBUM C JEACTBUTENLHOCTBIO. HW 04HO [A0Ka3aTeNbCTBO
He MMeeT 415 Cyfa 3apaHee YCTaHOBMEHHOW, T. €. MpefycTaHOBMEHHON
CWMbl, KXXA0e [0Ka3aTeNbCTBO MOANEXMT MPOBEPKE M OLEHKE MO COBO-
KYMHOCTUN BCEX 06CTOATENbCTB Aena. Cya He 06s3aH BepUTb TOMY WK
MHOMY [0Ka3aTeflbCTBY TO/MbKO MOTOMY, YTO OHO Hajnexalle ogopme-
HO, He 005i3aH CYMTaTb TOT UM MHOM (DaKT YCTaHOBMIEHHLIM TOMLKO NO-
TOMY, YTO 3TOT (PaKT NOATBEPXKAEH TaKWM-TO KO/MYECTBOM MOKa3aHWii
NN YJOCTOBEPEH TaKUM-TO JOKYMEHTOM, U T. 4. CyA He npuHMMaeT 6e3
MPOBEPKN HW OAHOMO A0Ka3aTeNbCTBa: A0KAa3aTe/lbCTBO MOXET OblTb MO-
NOXXEHO B OCHOBY BbIBOAOB CyAa NULb TOTfa, KOrfga B pesynbTate Mpo-
BEPKW ero CyOM OHO 0Ka3afioch BMOJHE JOCTOBEPHBIM.

MonoXxeHue 0 TOM, YTO CyAbM OLEHMBAIOT OKa3aTeNbCTBa MO CBO-
eMy BHYTPEHHEMY YOEXAeHWI0, 03HAYaeT, YTO CyAbW MPU3HAKOT TO UK
MHOEe 40Ka3aTe/bCTBO JOCTOBEPHLIM /b B TOW Mepe, B Kakoii 310 fo-
KasaTe/nbCTBO YOeanTenbHO A5 CyAeld, OTBEPratoT ero, eC/in OHO 41s Cy-
Jei Heyb6eanTensHo. COOTBETCTBEHHO 3TOMY HWKTO HE MOXET MpPUHY-
AWTb Cyfeil BepUTb OAHOMY A0Ka3aTeNbCTBY U He BEpUTb APYroMy, npu-
3HaBaTb 0AWH (DaKT YCTaHOBMEHHbIM, a APYroi He NMPU3HaBaTb TaKOBbLIM;
CY[bW peLLaoT A4eno, BbIHOCAT MPUroBop Mo CBOeMY CBOOGOAHOMY, BHYT-
peHHeMy y6eXaeHWI0, N0 CBOE COBECTMU.,

JTioboe foKa3aTenbcTBO MOXET ObiTb MOAOXKEHO B OCHOBY BbIBO-
[0B Cyfa 1ib B TOV Mepe, B KaKoii TLaTe/lbHast U BCECTOPOHHSS Mpo-
BepKa 3TOr0 [0KasaTe/nbCTBa NPUBOAWT Cydei K YyOexAeHWo ero npa-
BW/IbHOCTW, AOCTOBEPHOCTY, U, HAOBOPOT, BCAKOE 40Ka3aTeNbCTBO, KOTO-
poe Mocne ero NPOBEPKM BCEMU BO3MOXKHbIMYM MO 0BCTOATENLCTBAM fena
cnocobamy OCTasloCb COMHUTENbHBLIM, HeybeauTebHbIM, AOMKHO ObITb
OTBEPrHYTO CYAOM, YTOObI B OCHOBY MPUroBOPa ObINN NONOXKEHBI TOMLKO
BMOMHE Y6eanTe/NbHbIE U JOCTOBEPHbIE A0Ka3aTeNbCTBA.

BHyTpeHHee ybeXxaeHne COBETCKMX Cyel, N0 KOTOPOMY OHW OLie-
HMBAIOT [OKa3aTeNbCTBa W PeLlaroT Aeno, ecTb ybexaeHue cygeii Kak
JesTeneil coumanmMcTIeCKoro npaBocyaus. Y6exaeHne COBETCKMX Cy-
[l CBA3aHO C MX COLMaINCTUYECKMM MPaBOCO3HAHWEM, OMMPAETCs Ha
HEero, OCHOBaHO Ha HeM. Mexgay BHYTPEHHUM CYAeACKUM YOeXaeHNEM W
COLManMNCTUYECKVM MPaBOCO3HAHWEM Cyfeid eCTb HepaspbiBHas CBi3b, HO
ecTb 1 pasnunume. CounanMcTMUecKoe NPaBoCO3HaHNe COBETCKUX Cyael
— 3T0 COBOKYMHOCTb WX 0OLUMX B3rNAA0B U YOeXKAEHUIA O THOCUTENbHO
COBETCKOrO Mpasa U ero 3agad, Ux BO33peHus Ha TO, YTO ABASeTCA npa-
BOMEPHbIM, YTO — HenpaBOMePHbIM. VIHbIMK ClloBaMK, coupanmcTnye-
CKOe NpaBOCO3HaHMe COBETCKUX CyAeil — 3T0 MX NpaBOBble BO33PEHMS.
BHyTpeHHee cygeiickoe y6erKaeHne — 3TO OCHOBAHHOE Ha NPaBOCO3Ha-
HUM YyOeXKeHMe Cyfbl OTHOCUTENbHO 0OCTOATENLCTB pasbupaeMoro
CYOM, KOHKPETHOrO fena, 0 40oKa3aHHOCTM WK HefjoKa3aHHOCTM (pak-

928



TUWYECKOIA CTOPOHbI fena, 0 BUHOBHOCTM UMW HEBUHOBHOC T 0BBUHSAEMO-
o M CTENEeHN ero 0TBETCTBEHHOCT.

Tak, Hanpymep, NpWU PacCMOTPEHUM Aefia O XWLLEHUM CoLmanu-
CTMYECKON COOBCTBEHHOCTM COLMANNCTMYECKOE NPaBOCO3HAHWE CYyAei
MpOsIBNAETC B TOM, YTO CyAbM MPaBW/IbHO OLEHMBAOT OMACHOCTb MO-
cAraTenbCTBa Ha COLMAIMCTMYECKYHD COBCTBEHHOCTb KaK 3KOHOMMYe-
CKYI0 OCHOBY COBETCKOrO CTPOSi W y6ex[eHbl B TOM, YTO pacxXuTuTenu
COLManMNCTNYECKO/ COBCTBEHHOCTUM — OMacHble MPEeCTYMHUKKM, 3acny-
XMBatoLLMe CYpoOBOro HakasaHus. Ho gns mpaBMIbHOTO paspeLueHns fe-
Na HeobXoAMMO, YTOObI y CyAeli CMOXMAOCh BHYTPEHHEE YOexaeHne no
JaHHOMY KOHKPETHOMY [efy, YTO MMEHHO 3TOT NOACYAUMbI AeiAcTBu-
TeNIbHO PacXMTUTE/b COLMA/IMCTUYECKOR COBCTBEHHOCTM, YTO BMHA €ro
JOKazaHa. Takum 06pa3oM, CyfbW MMEKT COLMaIMCTMYECKOE MPaBOCO3-
HaHMe B CMOXMBLUEMCS BUAE elle A0 PacCMOTPEHUS OTAENbHOMO Yro-
NIOBHOTO fieNa; BHYTPEHHEE XKe YOeXaeHNe CKIaAblBaeTCsA y Cyaeit nnilb
B pesyNbTaTe pacCMOTPEHWst 3TOrO Aena, Mo MOBOAY OBCTOATENbCTB
[aHHOr0 KOHKPETHOro fena, mocfie MX TWATeNbHON W BCECTOPOHHEN
MPOBEPKM.

Bo3HMKaeT BONPOC TaKOro poja: UMEET /i NPaBOCO3HaHME 3Hauye-
HUEe MPK OLEHKe AO0KAa3aTesbCTB, MPW YCTAHOBMIEHNM (PAKTUYECKUX 06-
CTOATENbCTB feNa WM ero pofib 3aKMHYaeTcs /b B O6LLECTBEHHO-
MOIMTUYECKOA W HOPUANYECKOWA OLEHKE YXKE YCTaHOB/EHHbIX (hakKToB, T.
€. B OTHOLLEHWW FOPUANYECKOM KBIMUKALMM JESHUSA U HA3HAYEHNS Ha-
KasaHus.

HecoMHeHHO, O4YeHb BenMKa po/ib MPaBOCO3HAHMS MPW PeLueHni
BOMPOCOB MPUMEHEHNS HOPM YTrO/I0BHOMO MpaBa K YCTaHOB/EHHbIM (hak-
Tam ¥ Npy ONpeAeneHnr HakasaHus B 3aBUCMMOCTM OT XapakTepa mpe-
CTYN/IEHUS, IMYHOCTY NPECTYMHWKA, BbISBAEHHLIX MO AeNY OTArYatoLwmx
N CMArYaroWmx 06¢ToATeNbCTB. HO 3TUM po/ib MPaBOCO3HaHMSA MpuU pe-
LUEHUN CY[OM YFOMOBHLIX €N He MCYepnblBaeTCs — MpPaBOCO3HaHMe
MMEET 3HaYeHue N Npn YCTaHOBAEHUM (DaKTOB MO Ay, NP OLEHKe Cob-
PaHHbIX W MPOBEPEHHBIX [OKa3aTe/bCTB.

Cyp npw pa3bupatenbcTse [ena AOMKEH pa3obpaTbcsl B 06CTOSA-
TeNbCTBaX fena, HePeAKO OYEHb COXKHBIX ¥ MPOTMBOPEUMBbLIX, MOHSATH
TY XKM3HEHHYIO CUTyauuto, KOTOpas NposiBuiach B COBEPLUEHHOM Mpe-
CTYN/IEHUM, BbISCHUTbL MHOTAA CMOPHbIE 1 TPYAHO pacno3HaBaeMble MO-
TUBbI AENCTBUIA YHaCTBYIOWMX B Aene nuu,. MHadye cyd He HaligeT npas-
4y, He JOCTUIHET UCTUHbLI. A [/ BCErO 3TOr0 Heo6X0AMMO NPaBOCO3Ha-
HVe cyfael, KOTopoe, HECOMHEHHO, UMEET O4YeHb OO0/bLUOE 3HAYeHUEe K
O151 OLIEHKW [OKa3aTesbCTB.

MpaBOCO3HaHWE BaXHO NpW MPUMEHEHUM MPUHLIMMOB U HOPM He
TOMbKO MaTepuasbHOro NPaBa, HO W NpoLIecCcyanbHOro npaea. Kak Hayka
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COBETCKOr0 YrofIoBHOrO npoLecca 1 AeicTBytoLLee npoLeccyanbHoe 3a-
KOHOJATE/NbCTBO, TaK M COLMAIMCTUYECKOE MPABOCO3HAHME COBETCKUX
cyfen TpebytoT abCoNOTHOM AOCTOBEPHOCTY BMHOBHOCTU OOBUHSIEMOrO
N9 BblHECEHNA O06BVHWTENBHOrO MPUIoBOPa, OTBEPraloT NpeaB3ATbii
OJHOCTOPOHHWIN 0BBUHUTENbHDBIA MOAXOL K BbISCHEHWUIO 06CTOATENLCTB
[ena, He AONYCKaroT, YTOObl 06BMHEHME BbII0 OCHOBAHO Ha OAHOM NLLb
NPU3HaHUN 0OBUHSAEMOrO0, He NOLTBEPXKAEHHOM ApPYTrMMU A0Ka3aTeNbCT-
BaMW, U T. 4. ECnn Te unm vHble Cyaby HapyLIAKT 3TW NOMOXEHMUS, OHW
He TO/IbKO HapyLUalT 3aKOHHOCTb, HO ¥ OTCTYNalT OT Tpe6oBaHwuii co-
LMaIMCTNYECKOTO MPaBOCO3HaHUS.

Mo3TOMy HeNb3s COrNacuTLCs C UHOTAA BbICKa3bIBABLLEVICS TOUKOM
3peHnsi, YTO MPaBOCO3HAHME UFPaeT CYLLECTBEHHYO POJib NPU OLEHKe
Y)XKe YCTaHOB/IEHHbIX (PAKTOB, HO He OTHOCWUTCS K YCTaHOBMEHWIO, [OKa-
3bIBaHMIO (HaKTOB. B 3aKkOHe NPAMO YKasaHo, YTo cyf, NPoKypop, Cneso-
BaTeNlb W INLO, NPOM3BOAsLLEE J03HAHKE, «OLEHMBAIOT [OKa3aTe/bCcTBa
HO CBOEMY BHYTPEHHeMY YOeXAEeHUI0... PYKOBOACTBYACh 3aKOHOM U CO-
LMaMCTNYECKUM NpaBoco3HaHMeM» (CT. 17 OCHOB YronoBHOrO Cypo-
npoun3BoAcTBa; CT. 71 YK PCHCP).

BHyTpeHHee ybexaeHue cyaeli pacnpoCcTpaHsieTcs He TOMbKO Ha
OLEHKY [1OKa3aTeNbCTB, HO U Ha pa3speLLeHmne BCeX MHbIX BOMPOCOB Aena,
Ha OLEHKY AeAHUA W NIMYHOCTM NOACYAMMOrO0, Ha OnpejeseHne Hakasa-
Hu.

[encTBUTeNbHO, CyAbW MOTYT BbIHECTM NWLLUL TAKOW MPUroBop, B
NpasuILHOCTU KOTOPOro BO BCEX €r0 YacTAX OHU yOeXxaeHbl. 3TO 3Ha-
UUT, YTO CyfbW LOMKHbI ObITb YOEXAEHLI Y B TOM, YTO NPECTYN/EHVE, B
COBEPLUEHUM KOTOPOrO OHW MPU3HAIOT BUHOBHLIM MOACYAWUMOTO, €CTb
MMEHHO TaKOoe-TO, a He WMHOe NpecTynneHve (Hanpumep, YOWICTBO C
OTArYarLWMMN 06CTOATENBLCTBAMU WM 663 HKX), 4TO NIMLO, COBep-
LUMBLUEE MPECTYN/EHNE, 3aCyXXMBAET UMEHHO TaKOro-TO HakasaHus, a
He uHoro (6onee CTpororo wnu 6onee MArkoro). Cyasy He MOryT, He
MMET MpaBa BbIHECTV NPUIOBOP, B OTHOLLEHMW XOTA Obl OAHON KaKoWi-
NGO YacTW KOTOPOro Y HUX HET COBEPLUEHHO TBEpLOro ybexnaeHus. B
3TOM BbIP@KAETCA NPUHLMUM HE3aBUCUMOCTU CYLeN U UX MOAYUHEHMA
TOMbKO 3aKOHY. OfHako 0coboe 3HayeHve W cneuutuyeckre 4epTol
BHYTPEHHETO CYLECKOro y6exaeHns NposiBAsStOTCH MMEHHO NMPU OLEHKe
[0Ka3aTeNbCTB.

.

BHyTpeHHee cygeiickoe y6exieHve co3faeTcs Yy Cyfdeid B pe-
3y/nbTaTe BCECTOPOHHEr0 W TLIATENbHOr0 MCCefoBaHUA BCeX 06CTOS-
TeNbCTB fena, BCeX COBpaHHbIX MO Aeny [oKasaTensCTB, OHO [LOMKHO
onupaTbCsl Ha 00BLEKTMBHbIE (PaKTbl U 0OCTOATENLCTBA f€/1a U HU B KOEM
C/lyyae He MOXET OblTb MPOM3BOJbHLIM, HEOOOCHOBaHHbLIM. BHYTpeHHee
ybexzaeHve Cyfeil He MOXET M He AO/MKHO CMeLuMBaThCs C BrneyaT-
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MEHMSMW, MOMYYEHHLIMW CYAbSIMU MPU BOCMPUATAN OTAENbHbIX AOKa-
3aTeNbCTB, NPY BbICNYLUMBAHWM MOKa3aHWA NOACYAUMOTO U CBUAETENEN
nT. 4.

B npouecce BeaeHUs cyaebHOro creacTeums, nNpu foNpoce noacy-
AVIMOTO U CBUAETENel Y Cyfeit CO3atoTCs pasnnyHble BreyvaTt/ieHns oT-
HOCWTENbHO MPaBW/ILHOCTW WK HENPAaBUIBLHOCTW TEX WK WHbIX MOKa-
3aHWIA, [OCTOBEPHOCTU WM HEAOCTOBEPHOCTM TeX WM MHbIX (haKTOB.
3TV BneyaTneHns MOryT MeHSTbCA MO XOofy CyfAe6GHOro cneacTeus: To,
YTO CHayasa Kasalocb [OCTOBEPHbIM, MPW AASIbHEMLLIEM WCCNea0BaHUM
OMpoBepraeTcs, a TO, YTO CHayana KasanoCb COMHWTENIbHbIM, He-
NpaBAonoAo6HbIM, NO3AHEE PasbACHSAETCS U OKa3bIBAETCS HECOMHEHHBIM,
BepHbIM. Bce 3T BhevaTneHus, MNOMy4YeHHble CyabsMW OT  pac-
CMaTPMBAEMbIX MMM [0Ka3aTeNbCTB, NPeACTaBNAOT CO6O0N MaTepuan s
(hOpMMPOBaHMST BHYTPEHHETO YOEXAEHNS CYfei, HO He ABNAKOTCA CamuM
3TUM yoeXxxaeHneM. YoexaeHve y cyfeil o6pasyeTcsa ULlb Toraa, Korga
BCE A0KasaTenbCTBa 6yAyT BCECTOPOHHE NMPOBEPEHbI, BCE COMHUTENBHOE,
He[0CTOBEPHOE, Cy4aliHoe OyfeT OTOPOLUEHO M Cyd OCTaHOBMTCA Ha
TOM, YTO MOATBEPXKAEHO, YTO HECOMHEHHO U JOCTOBEPHO.

B cyfne6HOM pa3bmpatenbCTBe CyAbl 3HAKOMATCS C MMEHLWMMUCS
B fleNle [OKa3aTeNnbCTBaMy, AOMPalIMBAOT MOACYAMMBIX WM CBUAETENEN,
BbIC/YLUVBAOT 3aK/OYEHNS 3KCMePTOB, OCMATPMBAlOT BELLECTBEHHbIE
[JOKazaTenbCTBa. BocnpusTve AoKa3aTeNbCTB CO3MaeT Y Cyfeli oTAenb-
Hble BMEeYaT/IeHNs, KOTOpPble HaKan/MBalOTCS MO Mepe pasBUTUS Cy-
Ae6HOro npouecca. B TOT nam MHO MOMEHT mpouecca 3TU BrieyaT/ieHus
MOTYT HaTa/IKvBaTb CYAei Ha TOT UM MHOW BbIBOJ OTHOCWUTENIHO AOKa-
3aHHOCTW UM Hef0Ka3aHHOCTW UccnefyeMblxX (DaKToB, BUHOBHOCTU MM
HEBMHOBHOCTM OGBMHSIEMOTO U CTEMEHM ero 0TBETCTBEHHOCTW. HO 3T0 —
MoKa eLle TOMbKO BrieYaT/ieHnsl, He CO3fatoLLMe TBEPAOro yoexaeHns v
He JatoLyue JOCTOBEPHOrO NO3HaHMA UCCeayeMbIX Mo Aeny (hakTos. 370
NO3HaHWe JOCTMraeTca TOrfa, Korja cygbi MpoBepstOT CBOW Brievatne-
HUS, 064yMbIBAlOT M B3BELUMBAIOT MMEIOLLMECS B Aefne fAaHHble, OTCEM-
BaOT 1 OTHPACHIBAIOT BCE HEHY)XHOE, HAHOCHOE, CMlyYaiiHOe, COMHUTESb-
HOe, OTOMPAtOT TO, YTO MOATBEPXKAEHO, AOCTOBEPHO, TBEPAO YCTaHOB/E-
HO. VIMEHHO B pe3ynbTaTe TaKoli /IOrMYecKoi paboTbl Cye, COeanHsIo-
Ll aHanM3 1 CUHTE3 B WCCMEAOBaHMM [LOKA3aTeNbCTB, UMK BblpabaTbl-
BaeTCA NOA/IMHHOE BHYTPEHHee YOeXAeHWe 1 JOCTUMAeTCs UCTUHA.

3aKOH NpsIMO FOBOPUT, YTO BHYTPEHHee YOEXAEHME JOMKHO BbITb
OCHOBaHO Ha BCECTOPOHHEM, MOSIHOM W OOBLEKTMBHOM PacCMOTPEHUM
BCeX 06CTOsATENLCTB Aena (CT. 7 OCHOB Yro/i0BHOrO CyA0MpPOn3BOACTBA),
T. €. BHYTPeHHee ybexaeHne J0MKHO BbITeKaTb M3 0OCTOSATENLCTB AeNa,
06ycnoBnMBaThCA UMK, BblpabaTblBaTbCs B NPOLECCe MCCNeA0BaHUS 06-
CTOATENLCTB fena.
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BHyTpeHHee cyfeiickoe y6e>KaeHe eCTb pasymMHasi yBePEHHOCTb
COBETCKMX Cyfeil B MPaBUIbHOCTW UX BbIBOZOB MO AeNy, LOCTUrHyTas
TLWaTebHbIM 1 BCECTOPOHHUM UCCNef0BaHNeM 06CTOATENLCTB gena U
BbiTeKalLwas M3 TBEPLO YCTAaHOBMEHHbIX W A0CTOBEPHbIX 06CTOS-
TenbcTB Aena. Cygaeiickoe yOeXAeHWe NULLIEHO BCSAKOW MppauyoHaib-
HOCTW, 3TO HE MHTYUUMSA 1 He 6e30THETHOE YyBCTBO, a TBephas 1 060c-
HOBaHHas YBEPEHHOCTb Cyfeli B BUHOBHOCTW WM HEBMHOBHOCTW 06BY-
HAEMOro, OCHOBaHHasA na TOM, YTO MMEHHO 3TOT BbIBOL — W TO/bKO OH
— BbITEKAET M3 0OCTOATE/NLCTB A€Na, & BCE MHbIE BO3MOXHbIE peLLeHus
Jena oTOpOLLEHbI KaK HaxogsLimecs B NPOTUBOPEUNM ¢ 06CTOATEbCTBA-
MW [iena U He COOTBETCTBYHOLLME AeCTBUTENLHOCTH.

TonbKO MpW 3TOM YCMOBMM BHYTPEHHee CYAEenCcKoe yo6exaeHue
MOXHO MPU3HaTh AeACTBUTENbHBINA, U TONbKO TaKOEe YORXKAEHME 1 MOXET
CNY>XUTb OCHOBOI OLLeHKU [0Ka3aTeNbCTB. ECMM e 3TOro HeT, — HeT U
yoeXaeHns cyfein, a ecTb IMLb UX BreYaTNeHMs, OLUMOOYHO MPUHSTbIE
3a ybexaeHve, unm ectb npegybexaeHue, NpeaB3saToe MHEHNE, KOTOpoe
He MPUBOAWT Cyfeit K UCTUHE, a YBOAUT OT Hee.

Mpouecc hopMMPOBaHMS BHYTPEHHErO CYAENCKOro Yo6exaeHus
€CTb MpOoLeCC NO3HaHWA CyfabsMn PakToB U 06CTOATENLCTB Aena, T. e.
MpOoLECC NO3HaHWUSA UCTUHLI. B 3TOM npouecce HaXOAAT CBOE BbIPaXKEHWE
Te CBOICTBa npovuecca MO3HaHWSA, KOTOpble NPOSBAAKOTCA NPU MO3HAHUM
N60ro 06HLEKTA.

B. WN. JleHWH crnegyrowymM 06pa3oM 0xapaKTepusoBas AWaNeKTy-
YecKmiA NyTb No3HaHMs: «OT XMBOTO CO3epLaHUs K abCTPaKTHOMY MbILL-
NEHVIO 1 OT HEro K NpakTuKe — TakoB ANaNeKTUYECKWIA NMyTb NO3HaHWA
UCTUHBbI, NO3HAHWS 06LEKTUBHOW PealbHOCTU.

Mo3HaHWe Ha4YMHAETCS C XKMBOrO CO3epLaHuns, ¢ YyBCTBEHHOIO No-
3HaHMA 00beKTa, C BOCMPUATWS €ro TakuMM, KakuM OH BOCMPUHMMAETCS
Hamu, MOCPEACTBOM HALUMX OPraHoB YyBCTB. JTOT YYBCTBEHHbIV 3Tan
MO3HaHWA faeT BOSMOXHOCTb OXBaTUTh JIMLLIb BHELUHWE, NOBEPXHOCTHbIE
CBOVCTBA faHHOrO fB/IEHUs, a MOTOMY M CamMO MO3HaHWe Ha 3TOM 3Tane
MOBEPXHOCTHO, HETOUHO U1 HEMOSHO.

Cnefyowmin aTan nos3HaHns — abCTPaKTHOe MbIL/IEHUE, pauuo-
Ha/IbHOE, IOrMYeCKoe NO3HaHKe, KOTOPOe COCTOMT B TOM, YTO MbIC/Ib Ne-
pepabaTbiBaeT MOAYYEHHbIE paHee OLLYLLEHUs W BOCMPUATUS, OTAENseT
CYLLECTBEHHOE OT HECYLLEeCTBEHHOr0, LOCTOBEPHOE OT HELOCTOBEPHOrO,
BCKPbIBAET CYLLHOCTb M3y4aeMoro 06bekTa, 06Hapy>XMBAeT BHYTPEHHMUE
3aKOHOMepHbIe CBA3W ABMEHWIA. TOMbKO Ha 3TOM 3Tane Norm4yeckoro, pa-
LIMOHaIbHOT 0 MO3HaHWS LOCTUraeTCa AeNCTBUTENBHOE 3HAHME.

3T0 — BCEOOLWMIA MPOLECC MO3HAHMSA, OH MPOXOAMT YKasaHHble
aTanbl BO BCEX C/ly4asX MO3HaHMA: W TOrda, Korga nosHaHvwe cOCTOMT B
Hay4HOM WCCNeL0BaHMN 3aKOHOMEPHOCTEN Npupogbl 1 06LLecTBa, 1 To-
raa, Korga n3y4aeTcsl Kakoin-nmbo oTAenbHbIi NpeameT, akT, cobbITue.
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HenocpefcTBeHHOE BOCNPUATUE CYAbSMM BCEX paccMaTpuBaeMbIX
[0Ka3aTeNbCTB B MPOLIECCE UCCNe0BaHNA 0BCTOATENLCTB fena ABNAeTCs
Heob6XoaMMbIM  YC/IOBMEM 3TOTO  WCCMEA0BaHUs, HO BOBCE He MC-
yepnbIBaeT U He 3aBepLUaeT ero: TpebyeTcs rpoMagHast MbICAUTENbHAs
paboTa cyfeli, 064yMbIBaHWE BCEX AaHHbIX [eNa, Kak4oro B OTAe/b-
HOCTW U1 BCEX B COBOKYMHOCTM, BbISICHEHWE CBA3W (DaKTOB AeNa, MPUUUHbI
KaXX0ro M3 HUX, pacCCMOTPEHME BCEX TeX (DaKTOB, KOTOPbIE UTpasin Posb
B YKWN3HEHHOI CUTYaLMK, BbIpa3vBLUEICA B COBEPLLUEHUN NPECTYNNEHMS, 1
T.4.

ToNbKO Takas ynopHas, HanpshkeHHas paboTa MbICIN MOXET npu-
BECTMW Cyfell K UCTUHE B pacCMaTpMBaeMoM fene.

3Ta MbICMTENbHAA AeATENbHOCTb CYfei CBA3bIBAETCS C MpPaKTU-
KO, C MpaKTUYeCKMMU BblBOAAMW, C NPaKTWYECKO MPOBEPKOW Mony-
YaeMbIX BbIBOAOB MNPV MOMOLLM HOBbIX CyAe6HO-NpoLeccyanbHbIX Aeii-
CTBUIA, COOMPaHMS 1 NPOBEPKM HOBbIX [OKA3aTebCTB, MO0 MOBTOPHON
MPOYEPKU Y)KE MMEIOLLMXCA J0KA3aTe bCTB.

MIMeHHO Takum nyTeM B CyAebHOM WCCMEAOBaHWM LOCTUraeTcs
UCTUHa. VICTUHa, uccnefyeMas U AocTuraemasi cygom, — 370 0Obek-
TVBHasA UCTUHA. BHyTpeHHee ybexaeHne cyaeli — Bcerga CyobeKTUBHO,
OTHOLUEHME MeXZy HWMW CredyeT OnpeaennTb TakuM 00pasoM: BHYT-
peHHee YOe>KieHne cyael ecTb CYObeKTMBHOE Bblpa>KeHue OObek-
TVIBHON UCTUHBI.

MocKOMbKY OLEHKA MMEHLMXCS B fefle J0Ka3aTeNbCTB MPOM3BO-
JNTCA CYAbSAMU MO MX BHYTPEHHEMY YOEXAEHMI0, OCHOBaHHOMY Ha pac-
CMOTPEHMWN BCEX OBGCTOATENCTB [ena B UX COBOKYMHOCTMW, BHYTPEHHEe
ybexxaeHne Cyaei ecTb KpUTepuid OLEHKWN 40Ka3aTe/bCTB B YrO/IOBHOM
npouecce. MoHMMaTb 3TO NONAOXKEHWE CMeAyeT TakMM 006pasoMm, YTo 3a-
KOH He yCTaHaB/MBAET HUKAKMX BHELUHWUX KPUTEpPWEB, KOTOPbIMW CYAbi
6binn Obl 0653aHbI PYKOBOACTBOBATLCS MPU OLEHKE A0Ka3aTeNbCTB, HE
YKa3bIBaeT HUKaKMX (hOpMasbHbIX MPWU3HAKOB, B CWTy KOTOPbLIX CyAbM
6binn Obl 06513aHbI NPKU3HaBaTb TO WM MHOE [0KAa3aTeNbCTBO A0CTOBEP-
HbIM UIN HEOCTOBEPHBLIM. 3aKOH MPeoCTaBAsAeT CyAbsAM NpaBo MpU3Ha-
BaTb 4OCTOBEPHLIM TO [0Ka3aTeNbCTBO, KOTOPOEe MX yOexaaeT, 1, Haobo-
pOT, OTBepratb Kak He AOCTOBEPHOE TO [0KasaTe/lbCTBO, KOTOPOe Anst
HMX HeybeanTeNnbHO.

B 3TOM CMbicnie BHYTPEHHee Cyfelickoe YOeXAeHWe cumTaetcs
KpuTEpMeEM OLIEHKM foKasaTenbcTB. Ho camMo yoexaeHve cyfein JOMKHO
ObITb NPaBUNbHLIM, 0O0CHOBAHHbLIM, MOSTOMY HY)XXEH KpUTepuii 1 ans
CaMOro BHYTPEHHero ybe>kaeHus cygeii. Takoil KpuTepuin — CoOT-
BETCTBME CYAENCKOro yoexaeHns (hakTMyeckum 06CTOsTeNbCTBAM Aena.
Y6exaeHve cyfei, He 060CHOBaHHOE [aHHbIMW Aena, He BbITEKatoLLee
13 06CTOATENBLCTB feNa, eCTb He [Ae/CTBUTENbHOE YOexaeHue, a npous-
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BONbHOE MHEHWe, BnevaTneHue, AOrafka, NpesrosioeHne, Ha OCHOBE
KOTOpbIX Hefb3s paspeLuatb fena.

Byfyun KpuTepuem OLEHKM [0Ka3aTeNbCTB B YKa3aHHOM CMbICHe,
BHYTPEHHee CyfelicKoe ybeXxxaeHne Hu B KOei Mepe Henb3s MpUHUMATh
33 KpUTEpUiA UCTUHHOCTM YCTaHaBNMBaeMbIX CyA0M (hakToB. BbiBog, yT-
BEPXZEHVe Cyfa O TOM WM UHOM (hakTe WCTUHHO He MOTOMY, YTO Cyf
y6eX/eH B CyLLeCTBOBaHWM 3TOr0 (pakTa, a NOTOMY, YTO BbIBOZ Cyfa O
(hakTe COOTBETCTBYET TakoMy (aKkTy, KakOi umMen MecTo B [ei-
CTBWTENILHOCTM, HE3aBUCUMO OT Cyaa.

Henb3a cMelwmBath KpUTepuid OLEHKM foKasaTenbCTB, Mpu Mo-
MOLLYM KOTOPbIX YCTaHaB/MBAETCA UCTUHA, U KPUTEPUil UICTUHHOCTY Bbl-
BOJOB CyAa, Noy4YaemblX NP NOMOLLY [OKa3aTe/bCTB.

PaccmatpuBaTb XKe BHYTPEHHee YbexzaeHue Cyfaeil Kak KpuTepuid
WCTUHHOCTY BbIBOAOB CYyAa — 3HAYUT MOAMEHATb OOBEKTUBHYHO UCTUHY
CyObEKTMBHOIN yBEPEHHOCTbLH), KOTOpas caMa MOXET ObITb MpaBW/IbHOM
UM OLLIMBOYHOIA.

Mpouecc NO3HaHWS TOW UM MHOW chepbl O6BEKTUBHON LelicTBY-
TENbHOCTU MPOTEKaeT B CBA3M C MNPAKTWKOW, C MNPaKTUYeCKoi [aes-
TeNbHOCTbH0. MpaKTVKa BXOAWUT B NPOLLECC NO3HAHUSA U ABMSETCA KpuUTe-
PYEM WCTUHHOCTW MOMYYEHHbIX 3HaHWiA, AaBas BO3MOXHOCTb OTAENATb
WCTUHHbIE, NPaBU/bHbIE CYXKAEHWA W BbIBOAbI OT NIOXHbIX, OLUMOOUHBIX.

KpuTeprem UCTUHHOCTY BbIBOZOB Cyfa, K KOTOPbIM OH MPUXOAUT
B MPUroBOpe, KakK WU BOOGLUE KpuUTEpreM WCTUHHOCTM 3HaHWi, LOCTW-
raembIX MIO4bMV NPY U3YYEHUN NPEAMETOB, ABMEHUI AeACTBUTENbHOCTHY,
CNYXWT NPaKTUKa, NPaKTUYeckas LeATeNbHOCTb NtoAein. 3To oblyee no-
NOXEeHNEe MapKCUCTCKO-TIEHVHCKOM Teopumn No3HaHUs B cepe cyfebHOro
1CCnesoBaHNA COXPAHSET BCHO CBOK CWMY, HO WMEET creumduyeckme
(hOPMbI BbIPaXKEHNUS.

B cynebHOM wccnefoBaHUM HEMPUMEHUM CrMOCO6 3KCMepUMeH-
Ta/IbHOM NPOBEPKM (haKTa COBEPLUEHUS MPECTYNNEHUs OnpeaeneHHbIM
NNLOM, TaK Kak Hefb3s MOBTOPWUTb NPECTYM/eHue, 4Tobbl yb6eamTbes,
NpaBu/bHO /M OHO Bbl0 NO3HAHO cyfoM. MNpasaa, B Yro/0BHOM NpoLec-
Ce HeKOTOpoe NprYMeHeHWe MMEeeT TaK HasblBaeMbIi CMEeACTBEHHbIA JKC-
NEPVMEHT, 3aK/YatoLMiics B BOCMPOM3BEAEHUM 06CTaHOBKM Kakoro-
B0 co6bLITUS NS NPOBEPKN YTBEPXKAAEMbIX OOBUHAEMbIM WA CBUAE-
Tenem (hakToB. HO Takol CnefCcTBEHHbIA 3KCMEPUMEHT MOXET KacaTbes
NNLWb OTAENbHbIX 0BCTOATENBCTB AeNia U He YCTpaHseT Toro o6LLero no-
NOXEHWA, YTO MpU paccnefoBaHUM [ena Hemb3s MyTeM 3KCMepUMEHTa
MPOBEPUTL CaMblil (DAKT COBEPLUEHUS MPECTYMIEHUS.

OfHaKo NpakTVKka BOBCE He MCYEeprnbIBAETCA IKCMEPUMEHTOM, KO-
TOPbIA NpefcTaBnseT CO60W MWL YacTHbIA Clyyald, YacTHbIA MpUeEM
npakTvkn. B cyaebHOM uccnefoBaHUM NPaKTUKa BbICTYNaeT Kak KpuTe-
puii UICTUHHOCTY BbIBOLOB Cyfa B BUAE BCECTOPOHHEr0 M 0ObEKTUBHOIO
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UCCNefloBaHNs, OOCTOATENLCTB Aena, NMPOBEPKM BbIBOLOB CMEACTBUSA W
cyfa (hakTamu, NPUMEHEHUSI HAyYHO-TEXHUYECKMX MPUEMOB UCCNEA0Ba-
HUSA BELLECTBEHHBIX [OKA3aTeNbCTB, UCCNEA0BAHNA KXKA0r0 OTAENbHOro
[0Ka3aTenbCTBa 1 BCE COBOKYMHOCTM A0Ka3aTeNlbCTB BCEMU LOCTYMHbI-
MK No feny cnocobamu, ¢ NpejocTaB/IeHMeM yYacTHUKaM npoLecca Bo3-
MOXXHOCTW CBOBOAHO OCYLLECTB/IATL CBOM MpaBa 1 3alliuLaTb CBOW UHTe-
pecbl BCEMW 3aKOHHbIMW CpefcTBaMu. Takas MpakTvka AenCTBUTENbHO
CMYXUT KPUTEPUEM UCTUHHOCTW BCEX BbIABUIaeMbIX NPU pacciefoBaHnm
1 pa3bupaTenbCTBe [ena BbIBOAOB U YTBEPXKAEHWIA.

Mpn 3TOM HEO6XOAMMO MMETb B BUAY, YTO Cama NpakTuka He aaeT
Takyx MpaBw/, KOTOpble YKasblBaiM Obl, Kakoe KOHKPETHOe [JoKasa-
Te/bCTBO MO JaHHOMY [eny WCTUHHO, a Kakoe NI0XKHO, KakoMy cregyet
BEPUTb, & KaKOMy BEpUTb Hefb3s. Takux MpaBw NpakTuka He yCTaHas-
NBAET W YCTaHaBNMBaTb HE MOXET, MHaye 3TO OblM Obl (hOpPMasbHbIE,
MpeLyCTaHOBNEHHbIE J0Ka3aTeNbCTBa, PELUMNTENbHO OTBEPraemMble COBET-
CKMM MpoLeccya/ibHbIM 3aKOHOJATENbCTBOM W COBETCKOW HOPUANYECKON
Haykoil. B. W. JleHuH, roBopsi 0 MpaKTUKe KakK KPUTEPUU MCTUHHOCTK
3HaHWIA, yKa3blBaN: «...He HaA0 3abblBaTb, YTO KPUTEPUIA NPAKTUKN HUKO-
raa He MOXET MO CaMoi CyTW Aena NOATBEPAUTb UK ONPOBEPrHYTL Nof-
HOCTbI0 Kakoro 6bl TO HUM BbI/I0 YENOBEYECKOr0 MpeaCcTaBeHus». A npu
paccnefoBaHUy 1 paspeLleHnn KOHKPETHOro YronoBHOrO Aena Tpebyer-
CA UMEHHO MOATBEPXKAEHWE WM OMPOBEPXKEHWE OMpPefeNeHHOro npes-
CTaB/IEHNS — BWHOBHO WM HEBMHOBHO MPWB/IEYEHHOE K YrOMI0BHOM OT-
BETCTBEHHOCTW /L. 03TOMY B Yro/ioBHOM MpoLecce MpakTUKa Bbl-
CTYMNaeT Kak KpWUTEpUii UCTWUHbI He HEeMOCPeSCTBEHHO NPW OLEHKe OT-
[enbHOro [oKasaTenbCTBa, a OnoCPeiCcTBOBAHHO, B 0600LLEHHOM BUAE,
[aBasi CNefCTBMIO M Cyfy NPaBUIbHYHO OPUEHTUMPOBKY B MCCMELOBaHWM
06CTOATENLCTB fena, NpejocTeperas OT OLWMOOK, NOATBEPXKAAA BOSMOX-
HOCTb MPUXOAUTL K UCTUHHBIM, aBCONOTHO AOCTOBEPHBLIM BbIBOAAM.

3HaueHVe BHYTPEHHEro YOexaeHus Ccyfdeii MpU OLEHKe [foKa-
3aTeNbCTB OYEHb BE/IMKO — 3TO BEPHbIA MYyTb W HafeXXHOe CPeacTBO UC-
KaHWUst UCTWHBbI MO paccMaTpyBaeMoMy CyfoM feny.

KoHeuHo, B NpaKTWKe BbIBalOT U C/lyHan OMOOYHOIO YOeXAeHNs
Cyfieli, Korga OHM yoexxaatoTcst B TOM, Yero B AeNCTBUTENbHOCTW He Obl-
N0, N B pe3y/bTaTe 3TOF0 HEMpaBW/IbHO paspellatoT feno. OfHako He-
npaBMbHOE pa3peLLeHre fena 06bI4HO MPOMCXOAUT He TOorda, Korga
rnyboKoe 1 TBEpAOi yoexxaeHne cyaeli 0Ka3anoch SIOKHbIM, a Toraa, Ko-
rga Cyfbu HefloCTaTOYHO Yrny6unmcs B 06CTOATENLCTBA fena, NogoLM
K fieny NoBepXHOCTHO W CBOW BbIBOAbI OCHOBA/IM Ha BevaTNeHUsX, Ko-
TOpPbIE OHW OLUMOBOYHO NPUHANK 3a yoexxaeHne. Ho ecnn y cyaein Hert
TBEPZOro BHYTPEHHEro YOeXAeHWs B BUHOBHOCTU OOBMHSEMOrO, €C/u
OHW He NPULLAN K TaKOMY YBEXAEHWIO, ECAIN Y HUX OCTatOTCA COMHEHWS,
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NCTUHA He MOXET CUMTATbCA HalifeHHOMN, 0BBMHEHME He AO/MKHO Cuu-
TaTbCA [OKA3aHHbIM.

BblHeceHWe cyabaMn 06BUHWUTENBHOTO MNPUIoBOPa NP OTCYTCTBUM
y cyfa TBepAoro yoexaeHns B BUHOBHOCTM MOACYAMMOro — 310 rpyboe
HapyLLeHVe MPUHLMMNOB COBETCKOrO MpaBoCyAus U YrofioBHOTO NpoLec-
ca.

MockosbKy BHYTPeHHee ybexxaeHue cyfeil — He NMpom3BO/bHOE W
He 6e30TYEeTHOE YYBCTBO, a Pa3yMHas YBEPEHHOCTb, JOCTUrHYTas Cyabs-
MW B pe3y/ibTaTe TLIATebHOr0 U BCECTOPOHHErO UCCefoBaHUsA 06CTos-
TeNbCTB fena, CyA Npu BbIHECEHUM NPUroBopa 06s3aH yKasaTb B HEM MO-
TUBbI, B CU/TY KOTOPbIX OH AaNl TY WK UHYIO OLEHKY UMEIOLLUMCS B Aene
JokasaTtensctBaM. Cyj He MOXET MPOU3BO/ILHO MOMOXMUTLCA HA OfHM
[0Ka3aTeNbCcTBa U OTBEPrHYTb ApYrue, He yKas3as B MPUIroBOPE OCHOBa-
HWA, U3 KOTOPbIX OH WUCXOAWN MpW OLEHKEe [0Ka3aTenbCTB, Mpu3HaBas
NpasWIbHBIMU OLHU N OTBEpras Kak HeBepHble Apyrue.

OTclofa — BaXHOe MOMOXKEHWe YrofoBHOMO npovecca: Tpebosa-
Hue _ 0653aTeNlbHOM MOTMBMPOBKM MPUIOBOpPa — YKaszaHUs B HEM, Ha
OCHOBAHUW Yero Ccyf Mpuwen K BbiBOLY O BUHOBHOCTU WM HEBU-
HOBHOCTW Mogcyaumoro. lMepBoHaYa/IbHO 3TO MOMOXEHWe Oblfo BbIpa-
60TaHO cyae6HO NPaKTUKOM, He BY/y4n BbIPXKEHO B 3aKOHE.

B MocTaHosneHun MNneHyma BepxosHoro Cyga CCCP ot 28 mnions
950 r. «O cyfe6HOM MpUroBOpe» rOBOPWUIOCH O TOM, YTO KaXKAblA Npu-
roBop cyfa JOMKeH 6bITb MOTUBMPOBAH, T. €. B HEM J0/MKHbI 6bITb NpK-
BefleHbl J0Ka3aTe/bCTBa, Ha KOTOPbIX Cyf OCHOBa/ CBOI BbIBOA O BUHOB-
HOCTW WM HEBUHOBHOCTM MOACYAUMOrO, U Té OCHOBaHUS, KOTOPLIMU CY/,
PYKOBOACTBOBa/ICA, [aBas OLEHKY foKasaTefbcTBam. o3ToMy npu Bbl-
HECeHUW MPUroBopa CyLy CneflyeT yKasaTb MOTWBbI, MOYEMY OH MPUHAN
OfHV [lOKa3aTeNlbCcTBa U OTBEPr Apyrue.

B HacToALlee BpeMA 3TOT BOMPOC paspelleH B 3aKOHOLATENIbHOM
nopsaKe: Npu BbIHECEHUWN 0OBUHUTENBHOIO NPUroBOpa Cyj 0643aH yKa-
3aTb B NPUroBOpe [JoKa3aTeNibCTBa, Ha KOTOPbIX OCHOBaHbI BbIBOAbI CY[a,
1 MOTMBBI, MO KOTOPbIM CyZ OTBEPr Apyrue fokasatenscTea. B onpaspga-
TeNbHOM MPUroBOPe CYAOM [AO/MKHbI ObITh MPUBELEHbI [OKA3aTe/NbCTBA,
MOC/Y>XMBLLUME OCHOBaHWEM /11 ONpaBAaHus NOLACYAMMOro, € yKa3aHWeM
MOTMBOB, OOOCHOBbLIBAIOLLMX, MOYEMY CY[ OTBEPr [OKa3aTeNbCTBa, Ha
KOTOpbIX 6b110 OCHOBaHO 06BMHeHMe (CT. 34 YTIK PCHCP 1 cooTtBeTCT-
BytoLLme cTaTby YTIK gpyrux coto3HbIX pecry6uk).

Mbl rOBOpMM O BHYTPEHHEM YOEXAEHUN Cy/el, peLuaromx geno,
00 OLEHKe [0Ka3aTeNbCTB CyAbSMU MO WX BHYTPEHHEMY YOEXIEHUIO.
OfiHaKko, HECOMHEHHO TO, 4TO Ha MpeABapuUTENbHOM CNEACTBUU [OKa-
3aTeNbCTBA OLEHMBAET MO CBOEMY BHYTPEHHEMY YOEXAEHWIO Crefo-
BaTe/b, a NPy NojjepXaHu 06BUHEHUS B Cyfle — MPOKYpPOp, Ha UTo U
YKa3bIBaeT 3aKOH.
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OueHKa JoKasaTeNbCTB CieAoBaTeNeM U NPOKYPOPOM Takxe npo-
M3BOAWTCA MO MX BHYTPEHHEMY YOEXAEHWIO, OCHOBAaHHOMY Ha PaccmoT-
peHunmn Bcex 06CTOATENLCTB Aena B UX COBOKYNHOCTU. Kak 1 ans cyaei,
ANs cnefoBaTens v NPoKypopa HU OfHO [0Ka3aTe/lbCTBO He MMeeT 3apa-
Hee YCTaHOB/IEHHOI CW/bl, K&XKA0e [40Ka3aTeNbCTBO AO/MKHO ObITb Mpo-
BEPEHO M MPUHATO UM OTBEPrHYTO Cef0BaTeNleM U NPOKYPOPOM.

CnepoBaTte/lb MOXET 3aKOHUYWTb MpefBapuTe/ibHOE CMeAcTBuE U
COCTaBUTb OOBMHWTENBHOE 3aK/THUEHME MULLb TOTAA, KOrAa OH NpuLien K
TBEPLAOMY YOEXKAEHNIO B BUHOBHOCTM 06BMHsEMOro. TOYHO TaK e npo-
KYPOp MOXET YTBEPANTL 0OBMHUTENLHOE 3aK/ueHue, nepesatb 4eNo B
CyA W NoAfepXmBaTb 06BMHEHWE NULWbL TOTAa, KOra OH YOeXxaeH B BU-
HOBHOCTM 06BMHsIEMOro (NOACYAMMOrO).

OfHaKo OLEHKa [0oKa3aTeNbCTB, NPOM3BOAMMAs CriefoBaTesieM U
MPOKYPOPOM, UMEET TOMbKO NPeABapUTENbHbIN XapaKTep, Tak Kak OKOH-
yaTe/bHas OLEHKa [OKa3aTeNbCTB, OKOHYaTe/IbHOE peLUeHMe Bonpoca O
BWHOBHOCTW 06BMHSEMOrO MPUHAAIEXUT TONMBKO CyAY.

CyObeKTVBHO A1 CNefoBaTeNs AaHHas UM OLeHKa 40Ka3aTe/bCTB
OKOHYaTeNbHa, MOCKOMbKY OH, CrefoBaTeflb, OKOHYaTeNbHO A/ cebs
MpULLeN K BbIBOLY O BUMHOBHOCTM OGBMHSIEMOrO, HO A5 fena, Ans ero
paspeLUeHns 3TO BCE XKe TOMbKO MpefABapuTe/ibHas OLEHKa, MOCKO/bKY
pewatb Aeno 6ydeT cyd. B Takom ke MOMOXEHWU HaxoAuTcs U Npo-
Kypop, 0AHaKo, Hafo UMETb B BUAY, YTO Ha Cyfe, B 3aBUCUMOCTM OT AaH-
HbIX Cyfe6HOro CneacTBuMs, MPOKYPOpP MOXET M3MEHWUTb CBOW BbIBOALI W
0TKa3aTbCs OT 0BBUHEHUS.

MpegBapuTeNnbHas OLEHKA [0Ka3aTenbCTB, Aeflaemas CrefoBa-
TeNeM 1 MPOKYPOPOM, MOXET NPEBPATUTLCS B OKOHYATEbHYH TO/bKO B
HeraTMBHONM (hopme, B BMAE BblBO4A O HEBMHOBHOCTU OOBMHSEMOrO Npw
MpeKpaLleHu UMK gena 4o CyAa; HO B NO3UTMBHOI (opMe, T. €. B BUAE
BbIBOZA O BMHOBHOCTMW, OKOHYaTe/lbHas OLeHKa J0KasaTenbCTB MpuHag-
NEXWT TO/bKO CYAbsM.

BHYTpeHHee ybexaeHune cyfei, paccMaTpuBatoWLMX Aeno B Cyade
MepBO MHCTaHUMK, CYLECTBEHHO OT/IMYAETC OT YOexaeHws cne-
[0BaTens 1 NPoKypopa TakXke U NMOTOMY, YTO OHO BblpabaTbiBaeTCs Kof-
NernanbHo, B YCNOBMAX YCTHOMO, HEMOCPEACTBEHHOMO U COCTA3ATE/IbHOMO
npovecca.

MpegBapuTenbHas OLEHKAa [4OKas3aTeNbCTB CrefoBaTeieM M npo-
KypOpOM He B/InSeT Ha POPMMPOBaHME BHYTPEHHErO YOeXAEHNS Cyaein n
Ha OLEHKY COOpaHHbIX MO [eny AokasaTenscTB. Cygeickoe yoexaeHue
HauMHaeT (opMMpPOBaTLCS BMepBble B CyAe6HOM 3acefaHuu, TOrfa e
CyfbM\ MPUCTYNAIOT K MPOBEPKE W OLEHKE A0KAa3aTe/bCTB BHE BCSAKONA 3a-
BMCMMOCTY OT TOFO, KaK OLEHMBa/IM 3TN [OKa3aTeNbCcTBa CNeAoBaTeb W
MPOKypop 40 Mepefayn gena B cyd. B 3ToM, B YaCTHOCTW, BblpaxaeTcs
MPUHLMN HE3aBUCMMOCTU CYAEN 1 UX NOLYMHEHUS TONbKO 3aKOHY.
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TakoBO 3HaueHWe BHYTPEHHEro Y6exaeHus Cyfeid, cnefoatens,
MPOKypOopa Npy OLEHKEe UMU [0Ka3aTeNbCTB. HO BHYTpeHHee yoexaeHme,
Mp¥ KOTOPOM MOXXHO MPaBU/IbHO OLIEHMBATL [40Ka3aTeNbCeTBa U Ha X OC-
HOBE NpaBW/IbHO Pacc/efoBaTh M paspeLlaTb Aeno, HY B Manelilleil Mepe
He 3aMeHsieT HeZocTatoLMe OKasaTeNbCTBa U He MO3BOMISIET CAeNaTh Ka-
KOWi-nn60 BbLIBOA, He OMMpatoLMiics Ha [OKas3aTeNbCTBa, HE BbiTEKato-
LKA 13 4OKa3aTeNbCTB. B CYLLECTBOBAHNM UM HE CYLLECTBOBaHMM KaKo-
ro-nnéo akta cyabW, cnegoBatenb, MPOKYPOP, SMLO, MPOM3BOASALLEE
[03HaHWe, MOTYT 6biTb Y6EXKEHbI TONbKO Ha OCHOBAaHWUW [J0Ka3aTe/NbCTB,
MCXOAs U3 A0Ka3aTe/NbCTB, ONMPasiCh Ha [0Ka3aTe/bCTBa.

BHyTpeHHee ybexzeHne cyfeii, cnefosarens 1 Npokypopa — 310
pasymMHas, OCO3HaHHas M 0060CHOBaHHasA YBEPEHHOCTb B MPaBWU/IbHOCTU
OnpefesneHHoro BbIBOAA, OMUPAIOLLAAcs Ha 0ObEKTUBHbIE (aKTbl U fOC-
TUraemas B pesy/ibTate BAYMYMBOrO, HernpeAB3ATOro W BCECTOPOHHEro
1ccrefoBaHns BCex 06CToATeNbCTB Aena. Moatomy, ecnm cyabn yoexae-
Hbl B JOKa3aHHOCTM OTMpefe/sieHHoro (hakta, OHU BCerfa MoryT, a B Cuy
3aKOoHa M 0053aHbl YKa3aTb, Ha YTO OMnMpaeTcs X ybexzaeHue. MNoatomy
BHYTpeHHee ybeXxeHne — 3T0 UMEeHHO pasyMHas 1 apryMeHTUpOoBaHHas
YBEPEHHOCTb, 8 HUKaK He «MHTYULUSA», HE «UYTbe», He «HauTue», He
«UMMYNLC» U T. M.

OfHako MHoOrfa BbICKa3blBAETCA MHEHWE, Y4TO B MpoLecce uccre-
[0BaHWs, [0Ka3blBaHWA WMEIOLWMX ANA [efna 3HayeHwe (akToB onpe-
[ENeHHYI0 pOonb UrPaeT MHTYMUMA, YTO CyAbu, CrefoBaTeslb, MPoOKypop
npu paccnefoBaHnW 1 pa3peLLleHn YronoBHOro fena pyKoBoACTBYHOTCA
He TO/IbKO PaccyfouHbIM, IOrMYECKUM pPaccyXeHnem 1 060CHOBaHMEM
CBOMX BbIBOJOB, HO U MHTYWUMel. o4 MHTYWLWeN UMeeTcs B BUZY Mo-
NyYeHue onpefenieHHoro 3HaHusa 6e3 npeaBapuUTeNbHOro 064yMbIBaHNA U
NOTMYECKOro PacCyXXieHus, — TakuM 06pa3oMm, 4TO 1ccnefoBare/b npu-
XOOWT K OnpefenieHHOMY BblBO4Y, He ysACHAS cebe, MOYEMY MMEHHO, B
CUMY KakuUX OCHOBaHWM OH K 3TOMY BbIBOAY MpULLEN.

Takyto TOUKy 3peHust HacTolumBo 3awmiiaeT A. P. PaTuHoB. CyTb
ero KOHUenuun OTHOCMTENbHO MHTYMLMW B CNEACTBEHHON U cyne6Hoi
paboTe COCTOUT B C/IefytOLLEM.

Korga npu paccrefoBaHun u cyfebHom paséuipatenscTse yro-
NOBHOTO flena y cnefosatens W Cyfeil HeT JOCTAaTOYHbIX UCXOAHbIX AaH-
HbIX, 13 KOTOPbIX MOXHO 6bl10 Obl cAenaTh 4OCTOBEPHbIN BbIBOA, Mepes
HVMMW BCTaeT «TBOPYeCKas 3afada». «[11a ee pelleHns ogHuX b pac-
CYXAeHuUii Ha OCHOBE W3BECTHbIX MPEAMOCLIIOK (Tak Ha3blBaeMOe [AWC-
KYPCMBHOE MbILL/IEHWE) OKa3blBAeTCA HefocTaTouHo». U panee: «[pu
OTCYTCTBMM W HEMONHOTE (PAKTUYECKOro 3HaHWs CrefoBaTteNb U Cyabs
MpW3blBatOT Ha MOMOLLL TBOPYECKOE BOOOGPaXKeHMe». MoMb3ysAch Takum
TBOPYECKUM BOOGPaXKeHWeM, Cybs U ClefoBaTe/lb BOCMOMHAIOT Hefoc-
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Talowme (akTnyeckne AaHHble Takum 06pasomM, 4TO CO34al0T B CBOEM
BOOOPaXKEHNN «MOfe/Nb PaccneayeMoro cobbiTus». dTa «ufeaibHas Mo-
Jenb», T. e. BooOpaaemas KapTuvHa NPecTynneHus, OTKPbIBaeT NyTb
JasibHeliLeMy UCCNe0BaHMID: paccMaTpmBas UMW HKe CO3LaHHY MO-
[enb paccnefyemoro npecTynneHuns, «cneaosatenb, Cyapk BUAAT, Kakue
yCTaHOBNEHHbIE N0 AeNny (hakThl OTBEYAIOT U Kakue He 0TBevalT Mo-
CTPOEeHHON Mofenn» (BblaeneHo MHoin, — M. C.) .

VHTYynums 3aKkntovaeTcs, Takum 06pasom, no MHeHuto A. P. Patu-
HOBa, B HAaXOX[EeHWW OMpefeneHHOro BblBo4a Mpu OTCYTCTBUM Y UCCe-
[0BaTeNA [OCTATOUHbIX AaHHbIX 415 060CHOBaHWUSA 3TOro BbiBOAA. UHbI-
MV CNoBamu, 3TO AOrafka. STUM WHTYWTUBHOE MbILLMIEHUE OTINYaeTCA
OT [MCKYPCMBHOIMO: BblBOAbl MOCMELHEr0 WCXOLAT, U3 OMpefeneHHbIX,
OCO3HAHHbIX /IOMTMYECKMX OCHOBAaHWIA, TOrAa KakK WHTYUTUBHbIA BbIBOS,
ecTb [0rajKa, niaog TBOPYECKOro BOOOPaXKeHWs, Ha AOCTaTOYHbIE OCHO-
BaHWS He OMMpatoLLMiACs.

MbI lymMmaeM, 4TO B CNeACTBEHHON W CyAe6HON AeATeNbHOCTW UH-
TYWUUWA 3TO He TOT NyTb, KOTOPbIV BeAET CnefoBaTens u cygel K UCTUHe,
3TO NyTb K 3a61yXXAEHWIO, K NOLMEHE IOrMYeCKNX aprymMeHToB (paHTasu-
poBaHueM. [elicTBUTENbHO, eCNIM B PACMOPSHKEHUN CiejoBaTens unu cy-
[eil HeT AOCTaTOYHbIX, Kak roBoput A. P. PaTWHOB, «MCXOAHbIX AaH-
HbIX», WK «MH(OPMALMN», 3TO 3HAYUT, YTO MO Aefly He cobpaHbl JocTa-
TOYHblE [0Ka3aTeNnbCTBa. A pa3 TaK, TO MUX HYXXKHO UCKaTb, — WCKaTb
9HEPrnyYHo, aKTMBHO. TO, YTO aBTOP Ha3blBaET «MOfEe/blo», B JAaHHOM
C/lyyae O3Ha4aeT He 4YTO WHOe, Kak Bepcuto. Mpu paccnefoBaHWn fena
TpebyeTcs NPOBEpPUTL BCe, BO3MOXHbIE MO 0OCTOATENLCTBAM [fena Bep-
CuK, OTOPOCUTL He MOATBEPAMBLUMECH M OCTAHOBUTLCA Ha TOW, KOTOpas
NOATBEPXKAAETCH BCeMU 0OCTOATENbCTBAMU fena. W He (hakTbl SO/MKHbI
COOTBETCTBOBATh BEPCUM («MOAENW»), a Bepcus (hakTam, He (hakTbl pac-
LIeHMBAIOTCA MO BepCUM, a Bepcusa No (haktam. Mpuuem xe 34ecb UHTYW-
ums? JTO CTPOro normyeckoe 060CHOBaHME, paLMOHa/IbHOE UCCnesoBa-
Hue.

CnpasefnMBOCTb TPebyeT OTMETUTb, 4YTO A. P. PaTMHOB BOBCE He
npegnaraet pewatb fena «rno WHTYUUUW», OH MNOAYEPKMBAET BCerja
NPeANONOKNTENbHBIA, & HE KATErOpPUYECKWUin XapakTep WHTYUTUBHO MO-
NYYEHHOTO 3HAHMA.

Mpueeasa cnosa M. opbKOro «HTynUMA CO34aeT rnnoTesbl», A.
P. PatnHoB nuweT: «/IMeHHO 3TO W NpeaonpeaensietT 3HayeHne UHTYK-
umu B cyfebHOM mnccnegoBaHMn. OHa UrpaeT BadKHYHO BCMIOMOTraTe/lbHYH
ponb B NpoLecce JoKasbiBaHUs, HO 6e3pasfiniHa C TOYKM 3PEHUS KOHeY-
HbIX pe3ynbTaToB 3TOr0 MPOLLECCa, HENPUMEHMUMA KaK METO[, OLEHKW f0-
KasaTenbCTB 1 OCHOBAHWE MPOLECCYabHbIX PELLIEHUI .

XapaKTepuCTUKY MHTYULMKN B CIEACTBEHHON U Cyae6HON aesTesb-
HocTu A. P. PaTMHOB 3aBepLuaeT c/iosamu: «B cmbicne npoLeccyasibHOM
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WHTYWUUS, KOHEYHO, HE UMEET HIKaKOro, 3HaueHns». Co6CTBEHHO roBO-
ps, aBTOP caM OMPOKW/BIBAET CBOK KOHLEMLMIO, NGO B Cyae6HOM mcche-
[0BaHWK pedb MAET UMEHHO O KOHEYHbIX pe3y/bTaTax A0KasblBaHus, 06
OLIEHKe [10Ka3aTenbCTB, 06 OCHOBAHWAX BbIBOAOB CMEACTBUA U Cyfa No
Jeny. A K. 3TOMY, OKa3bIBaeTCsl, MHTYWLSA COBEPLUEHHO HE OTHOCUTCS, U
B NPOLECCYabHOM OTHOLLEHWUWN OHA HE MMEET HUKAKOro 3HaYeHUs.

Ho ecnu nHTyuums 6ydeT BK/IHOUATLCA B MPOLECC MCCNeA0BaHUS
06CTOATENLCTB YIO/I0BHOTO AeNia B Ka4ecTBe MHTErpaibHOM YacTu 3Toro
rpoLecca, XoTs Gbl NMWb A8 KOHCTPYMPOBAHWUS BEPCUIA, €CU Harmpas-
NeHVe nccnefoBaHus OyaeT onpesensTbCs NP MOMOLLY MHTYULWK, eCn
(hakTbl GYAYyT MpUNaXMBaThCs, NPUMEPATLCA K CO3AaHHOW TBOPYECKMM
BOOOPAXEHNEM «WAeaNIbHON MOAENM» paccnesyemoro MpecTynieHms,
HET HUKaKMX rapaHTUiA, 4TO UHTYWLUS OCTAHETCS B OTBEAEHHLIX eil A. P.
PaTWHOBbIM pamKkax. HaobopoT, MHTyMUMA 006s3aTeNbHO BbIAAET 3a 3TW
PaMKM,0Ha OKaXET peLLatoLLiee BAWSHME Ha OKOHYaTeNbHbIA BbIBOA, OHa
NSHKET B OCHOBaHMeE CyAe6GHOro NpuUrosopa U TeM He MPUBELET CYJ K UC-
TWHE, a yBeJET ero OT Hee.

BepHbliA e NyTb K UCTHE — 3TO BCECTOPOHHEE W HEMpeaB3sToe
nccnefoBaHe 0O6CTOATENLCTB Aena, HemnpeayoexaeHHbI NOAXo4 K Ao-
Ka3aTenbCTBaM, BblBOAbl TO/bKO U3 [OCTATOYHbIX W JOCTOBEPHbIX AaH-
HBIX.

MbI FOBOpUM 06 1CCEA0BaHUM OGCTOATENLCTB YTOMOBHOMO Jena,
0 [10Ka3blBaHNM WMEHLLMX 3HAYEHWe ANS NPaBWILHOTO PeLUeHus fena
(haKTOB, KaK 0 paLMOHaIbHOM, ONMMPAatOLLEACS Ha NIOTUYECKIE OCHOBaHUS
JesTenbHOCTW. Ho 3TO BOBCE He 03HAYaeT, YTO BCA fEATENbHOCTL Cyaei,
cnefoBaTensi, MPOKypopa ecTb TOMbKO paboTa MbIC/K, YTO OHa He CBf3a-
Ha C YyBCTBaMM, IMOLMAMU. MONCKN UCTUHBI BCErfa CBA3aHbI C AMOLS-
MU ULLYLLETO UCTUHY.

B nouckax MCTWHBI, Pa3bupasicb B CHOXHBLIX U MPOTUBOPEYMBLIX
06CTOATENbCTBAX AeNa, CrefoBaTesb, CyAbW NPecfonieBaldT 6GonbLuve
TPYLHOCTW; B 3TOM Y4acTBYHOT BCE WX [yLUEBHbIE CU/Ibl, YTO MOPOiA CBS-
3aHO C GOMbLUMMM NEpPeXUBaHMAMM, amouusaMu. Ecnm o6eTosTensbCTBa
Jena COMHUTENbHBI, YINKWA HeJO0CTaTOuHbI, HarnpaB/ieHVe UCCnef0BaHNs
HEACHO, 3TO BCErja My4nTeNbHO AN MOHUMAIOLLMX CBOW AOAT, YYTKHUX,
UenoBeYHbIX Cyfeld, cnefoBaTtens, Npokypopa. Hao6opoT, Koraa HesicHble
06CTOATENbCTBA A€Nla B Pe3ynbTaTe HaCTOWUMBLIX YCUAUA HauYMHAOT
MPOSCHATLCA U MOCTEMEHHO YKPENsSeTcs YyBCTBO YBEPEHHOCTM B Mpa-
BW/IbHOCTW OMPeAeNneHHOro BbIBOAA, 3TO BbI3bIBAET Y Cyfeld, cnefoBaTe-
N5, MPOKypopa YyBCTBO Y/A0B/IETBOPEHNS.

Ho He 3TU 3mMOLMOHaNbHbIE NMOGYXAEHUSA OMPeAenstoT uccneaosa-
HUe 06CTOATENbCTB feNa W He OHWM BAMSKOT Ha €ro pesynbTaT: Ha-
npaBnstoLLee, onpedensiolLee, 06YCNOBMMBAlOLLIEE M peluatollee 3Ha-
UeHWe NPUHAANEXWT pasyMy, MbILLAEHWI, CO3HAHUIO, Nnoruke. W BHy-
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TPpeHHee Y6E)|(AEHME TeX, KTO peLlaeT YyrosioBHOE AEN0 U OT peLleHna Ko-
ro 3aBUCUT cygb6a XNBOro 4esioBeKa, AO0/DKHO OonupatbCA Ha TBepAble,
NIOrn4yecKkne OCHoBaHUA, [O0/HKHO COOTBETCTBOBATb (paKTaM, [0/DKHO
ObITb Cy6'bEKTI/IBHbIM BbIpa>KEHNEM 00bEKTUBHO UCTHUHBI.

Mpo6nema BHYTPEHHETO YBEXAEHNS Cyfel, paBHO Kak MpoKypopa
W CnefoBaTens, OYeHb CNOXHA. B Halleii topnanyeckoii utepatype OHa
paspaboTaHa HegocTaTo4HO. CaMo BHYTpeHHee Y6exaeHue — siBneHue
CIOXXHOE, OHO UMEET PasHble CTOPOHbI, aCMEKTb:

— BHYTpeHHee yGexaeHne Cyfeil UMeeT IopUANYEeCKIii, NpoLeccy-
anbHbIii XapaKTep, NOCKO/bKY Ha er0 OCHOBE OLIEHMBAOTCA A0Ka3aTe/lb-
CTBa, NPVUHMMAIOTCA HOPUANYECKME PELLEHNS;

— BHYTpPeHHee Y6eXaeHve Cy/eil MMEeT MCHUXONOorMYeckuii Xapak-
Tep, TaK Kak BHYTpPeHHee Y6eX[eHWe — 3TO OMpefeNieHHOe COCTOsHME
CO3HaHWs CyabM;

— BHYTPEHHeMy YOEX/AEHWIO cyaeii MPUCYLL, 9 TUYECKMIA, Mopasib-
HbI/i XapaKTep: CyAuTb MO YOEXAEHNI0 — 3HAUWT CyauTb MO COBECTHU,
peLuaTh TaK, KakK BE/IMT COBECTb.

HecoMHeHHO, YTO ycnellHasi paspa6oTka Npo6/ieMbl BHYTPEHHETO
yOeXAEHUS cyaeii [O/KHA OMMPaTbCs Ha [OCTMXKEHUS| Kak MpoLec-
Cya/lbHOI HayKw, TaK 1 NCUXOOTN U 3TUKM.
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CYLLHOCTb 11 OCHOBHbIE MPUHLMMbI
OLIEHKV CPeACTB MPOLIECCYasibHOro [0Ka3bIBaHNs:

[ns NpaBWIbHOMO PELLEHNS MHOTUMX KOHKPETHbIX BOMPOCOB, CBS-
3aHHbIX C OLIEHKOW TeX WA WHbIX CPEACTB MPOLECCYalbHOro [oKasblBa-
HWA,  HEo6XOAMMO YACHUTL NPeABapUTENbHO CYLLHOCTb M OCHOBHbIE
MPUHUMMbI TaKoi OLeHKW. Hafo, no KpaiiHeli Mepe, pewwmnTb, 4TO co6oit
3Ta OLUEeHKa NPeACTaB/seT, KaKOBO ee COAepXaHMe U Ha Kakux MpUHLM-
MUabHbIX OCHOBaX OHa OCYLLECTBASETCS B Pas/IMUHbIX CTagusx Cygdo-
Mpon3BOACTBa.

B topuanyeckoil nutepaType CyTb OLEHKWM CPeACTB [0Ka3blBaHWS
onpefensieTcs Yepes pasHble kateropun. OfHW aBTOPbI PacLIEHMBAIOT ee
KaK onpefeneHHOe CYXXAeHWe, Apyrne — Kak Cyrybo MbICUTENbHYIO
[eaTeNbHOCTb, TPETbY — Kak NMPaBoBYHO, PErNamMeHTUPOBaHHYHO 3aKOHOM
JesaTenbHOCTb. Mopoto faxe B Tpydax OAHOMO M TOFO XXe aBTOpa OLeHKa
CPEeACTB [0Ka3blBaHWA NCTOMKOBbLIBAETCS MO-pasHOMY. [loCTaTOuHO CKa-
3aTb, 4To M. C. CTpOroBuy TpaKTyeT ee TO «KaK YMCTBEHHBIA MpoLiecc,
...aKT MbIC/IM, @ He 4TO-MB0 MHOe», TO KaK WTOr MPOBEpKW [OoKa3a-
Te/bCTB, KaK BbITEKAIOLLMIA OTCIOAA BbIBOA XOTSA 3TW MOCTY/aThl AafeKo
He WAEHTNYHbIE.

BcTpevaroTcsa Takke paboTbl, B KOTOPbIX JaHHOE MOHATWE Hadens-
eTCA OfHOBPEMEHHO HECKO/IbKMMM CMbIC/IOBLIMM 3HaueHusMU. B uacT-
HOCTK, B Y4e6HMKe N0 Yron0BHOMY MPOLECCY, M34aHHOM Nog pefakLmelt
[. C. KapeBa, N0OA OLEHKOI CPeACTB AOKasbiBaHWs MOHUMAETCS U «UTO-
rOBbIi peLLatoLLyil BLIBOA» U «mpoLecc OPMMPOBaHUS STUX BbIBOAOBY.
. M. Pe3HnYeHKO MAET elle Janblie, paccmaTpuBas 3Ty OLEHKY U Kak
[eATeNbHOCTb N0 Cye6GHOMY pacCMOTPEHWIO [iena, U Kak pesynbTar Ta-
KOli AesTeNbHOCTY, U KaK CYAe6HbI akT — [OKYMEHT.

Jaxe B paboTe, MOCBALLEHHOW CheuWasibHO aHaIn3y CyLLHOCTU
OLIEHKM [I0Ka3aTe/lbCTB, 3Ta OLEHKA TPAKTYeTCA KaK. «C/IOKHasA MbIC/N-
Te/lbHas [eATeNbHOCTbY», KaK «yCTaHOB/IEHWE OPUANYECKOIA 3HAYMMOCTU
[0Ka3aTe/bCTB, UX LEHHOCTMN 151 LOCTVDKEHWS UCTUHbI», KaK «CpPeacTBO
[0Ka3blBaHWSA», XOTS HW OfMH U3 3TUX NOCTY/NATOB HE MOXET CUMTATbCA
onpasgaHHbIM.

He cnefyeT, KOHEYHO, yMpoLLaTh BCE CNOXHOCTW Bompoca. Ho.
TEM He MeHee, TaKoli pa3HO60i B OCBELLEHUM ero 06YC/I0B/EH HE TOMbKO
3TON CNOXHOCTbIO. OH cKopee 06bACHAETCA OfHOCTOPOHHUM MOAXOLOM



K YACHEHMIO CYLLECTBA OLEHKN CPeACTB [OKa3blBaHWS WM CMELLIEHVEM
ee C APYrMMu, CMEXHbIMM NPOLLECCYaibHbIMU KaTeropusimm.

Ha Halu B3rnsg, o4HOCTOPOHHOCTb 34€eCh 3aK/MOYaeTCs B Ype3mep-
HOM BbINAYMBaHUM 1 aBCONOTM3ALMN MbICIUTENbHOW (I0rMYECKoit) cTo-
POHbI OLIEHKM CPEACTB J0oKa3biBaHWS B yLLep6 npaBoBoil. Ecnn aTa oueH-
Ka [eCTBUTE/NbHO CBOAM/IACH Obl K akTaM MbIC/IW, K Cyry60 YMCTBEHHbIM
orlepauymam, TO OHa He BbIxoAuna 6bl 3a npefesbl CO3HaHWS COOTBETCT-
BYIOLLIEro Cy6bekTa [0KasblBaHMs, Oblfa Obl HUIKOMY, KpOMe 3TOro uua,
HEeW3BeCTHa U INLIanach Bbl BCAKOrO HOPUANYECKOrO 3HaueHUs, O KakoM-
M60 NPaBOBOM PErynMpPOBaHNM Takoi OLEHKWN He MOrio 6bl 6bITb U pe-
UK, MOCKOMbKY aKTbl MbIC/IW, He HalleALuMe BHELUHEro MPOSBEHUS, He
MOABMaCTHbI 3akoHoAaTeNt0. Ho B TOM-TO M Aefo, YTO aKTbl MbIC/N CO-
CTaBMSAIOT NNLWb OAHY, WAaNIbHYH0 CTOPOHY OLEHKM CPeAcTB AOKasblBa-
HUS B YTONOBHOM WM FPaXkKAaHCKOM CyAO0Mpon3BoacTBe. Jpyryto e ee
CTOPOHY, NPUOBPETAIOLLYIO peasibHble 04YepTaHusl, CO3AAt0T Te KOHKpeT-
Hble MpoLecCyanbHble AeiiCTBUA, Yepe3 KOTOpble aKTbl MbIC/N Bblpaxa-
t0TCA BO BHe. B036y»caeHWe yronoBHOro gena, npuBieyeHne K OTBETCT-
BEHHOCTUN B Ka4eCTBe 06BMHAEMOr0, U3MEHEHWe NepBOHaYa/IbHOro 06BU-
HEHWsi, COCTaB/fiEHWEe OOBUHWTENIBHOTO 3aK/HOYEHUs, YTBEPXKAEHME €ero
MPOKYpOpOM, BO3BpaLLleHWe fefia Ha JONOMHUTENbHOE pacciefioBaHue,
npefaHvie 06BMHAEMOrO CyAy, NoAfepkaHWe No feny 06BWHEHWS, Ocy-
LLieCTB/IEHME 3alLMThI, MOCTaHOBMIEHWE CYAeBHOro mpurosopa U T. 4.—
BOT Te [JeicTBMsA, Gnarofaps KOTOPbIM OLEHKa CPeACTB [0KasblBaHUs
CnefoBaTeNnieM, NMPOKYPOPOM, 3aLLUTHUKOM U CyabsSiMU 06LEKTUBMPYETCS,
CTaHOBUTCS JOCTOSHMEM ApYrMX Y4YaCTHMKOB npouecca v npuobpeTaeT
orpefiesieHHoe 3HayeHne no Aeny. XoTs COofepXKaHWe HU OAHOro 13 Ta-
KX MpoLecCyanbHbIX AeCTBUIA He MCYepnbIBaeTCA OLEHKOW CPefcTs
[0Ka3blBaHUs, 04HAK0, NOC/eAH:AN ABMSETCA MX HEOTLEMSIEMOM YaCTbHO.
N Kak pa3 3TO AaeT BO3MOXHOCTb PernamMeHTUpOBaThb OLIEHKY CPeAcTB
[0Ka3bIBaHKS B 3aKOHOAATE/IbHOM MOPSKE M paccMaTpuBaTh ee Kak afne-
MeHT NpaBOBOW LeATENbHOCTU.

B gaHHOM OTHOLUeHMK 6bin coBeplueHHO nmpas C. A. TonyHCKuiA,
KOrfa MOoAYepKMBasT HeOMYyCTUMOCTb CBEAEHMS OLEHKU CPeACTB AOKa-
3blBaHUs K MbIC/ITENbHON AeATeNbHOCTU. KpuTUYeckme 3aMevaHust He-
KOTOpbIX aBTOPOB MO MOBOAY 3TOr0 Te3nca He TOMbKO ULLEHbI Cepbes-
HOr0 OCHOBaHWS, HO U BefyT K OLIMOOYHOMY BbiBOZY, OYATO OLEHKa
CPEefCTB AOKa3blBaHUA HAXOAMTCA 3a paMKaMU 3aKoHa W MpoLeccyasibHol
[eaTeNnbHOCTW.

MpeacTaBnsieTca 6e3ycnellHbiM W CTPEMEHWE OOBACHATL CyTb
OLIEHKN CPeACTB [AOKasblBaHWS KakK «WTOr MPOBEPKM [OKa3aTenbCTB»,
«UTOTOBbIA peLLAOLLMA BbIBOA», «MPOLIECC (HOPMUPOBAHMS BLIBOAAY,
«CYAEOHbIA aKT-LOKYMEHT» U T. 4. 3TO — TECHO CBfi3aHHbIe MEXAy CO-
60i1, a BCe e He B3anMo3ameHsieMble MOHATUS. OLeHKa CPefacTB AoKa-
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3bIBaHWS YaCTUYHO MEPENnsIETaeTCA C MPOBEPKOI AOKA3aTeNbCTB W UX UC-
TOYHWUKOB, COAENCTBYET (DOPMMPOBAHWUIO MPaBWbHLIX BbIBOAOB MO WC-
KOMbIM (haKTaM, NMOABOAMT K MTOrOBOMY PELLEHMIO MO AENYy N OTpaXKaeT-
€A B COOTBETCTBYIOLLEM MPOLIECCYya/lbHOM [JOKYMEHTE, HO HMKOrAa mnos-
HOCTbIO HE C/IMBAETCA C 3TUMM KaTeropusiMi U He PacTBOPSIETCA B HUX.
OHa Bcerfa oCcTaeTcs CaMOCTOATENbHbIM 31EMEHTOM MPOLECCYaNIbHOMO
[0Ka3bIBaHMA, 3aKHYAOLWMMCS B ONPEAENEHN CBOMCTB 1 3HAUYEHUS TeX
OT/eNbHbIX, CPeACTB, MPW MOMOWWM KOTOPbIX, OCYLLECTBAAETCS 3TO
[0KasblBaHWe N JOCTUraeTCA ero Lenb no Aeny.

OnpefeneHne Kaknx e KOHKPETHO LIEHHOCTHBIX CBOWCTB CpefcTB
[0Ka3bIBaHWS BXOAUT B COAePXaHWe MX OLEHKM? Ha ceii cyeT B ropugu-
YECKO NnTepaType BCTPEYatoTCs Camble pasHble CyxaeHus. OfHM aBTo-
Pbl B KQYeCTBe TaKMX CBOWCTB YKa3bIBatOT Ha Ha/IMUME CBA3EW MEXAY WC-
crnegyembIMn 06CTOATENLCTBaMU, APYrMe — Ha [OCTOBEPHOCTb JOKasa-
TENbCTBEHHBIX (DAKTOB, TPETbM — Ha CU/ly U 3HAYEHUE [I0KA3aTe/bCTB,
4eTBEPTbIE — Ha WX CWUY U JOCTOBEPHOCTb, MSATble — Ha OTHOCMMOCTb M
[OCTOBEPHOCTb CPEACTB AOKAa3blBaHWS, LUECTblE — Ha MX OTHOCUMMOCTb,
[OCTOBEPHOCTb U [OCTATOYHOCTb, CEAbMble — Ha OTHOCMMOCTb, AOMyC-
TUMOCTb U JOCTOBEPHOCTb, BOCbMbIE — Ha OTHOCMMOCTb, A0OMYCTUMOCTb,
[OCTOBEPHOCTb -1 [JOKa3aTeNbCTBEHHYH cuny. V3BeCTHbI 1 paboTbl, B KO-
TOPbIX COfEPXKaHWE OLEHKW CPeACTB AOKasblBaHWSI TPaKTYeTCsi MPOCTo
KaK OMpedeNieHne MX KayecTB M 3HAYEHMs, He [eTam3vpys XapakTepa
3TUX KayecTB.

[ymaeTcsi, YTO B COfiepXKaHMe OLEHKWN CPeACTB A0Ka3biBaHUS BXO-
OWT OMpefeneHne BCeX MX LIEHHOCTHbIX CBOWCTB, BAMSIOLMX Ha JOCTU-
YKeHMe OOBLEKTVBHOM WCTUHLI MO Aeny. OueHKa, OrpaHMyYeHHast TONbKO
KaKOW-Nnb0o YacTbio 3TUX CBOICTB, Oblfia Obl HEMOMHOIA.

Cofep>XaHUEM OLIeHKM camux J0Ka3aTeNbCTB ((PaKTUUECKUX faH-
HbIX) OXBaTbIBAETCA ONpeAeneHne, No KpaiHein Mepe, TaKnx UX CBOMCTB,
KaK:

—  KOHKPETHOCTb, BHYTPEHHSI®  COMMacoBaHHOCTb M J06-
POKAYeCTBEHHOCTb CBEAEHWIA, COAEPXKalMXCa B MPOLECCYa/lbHbIX WC-
TOYHMKaX;

— CMOCcOBGHOCTb M [OCTaTOYHOCTb 3TOM MH(OpMaLMn MOATBep-
XAaTb OTAeNbHbIE PaKTbl N 06CTOATENLCTRA;

— [06pOKa4yeCTBEHHOCTb MaTepUaibHbIX CMEJoB  COAEAHHOrO,
VMEIOLLMXCS Ha NPUOBLLEHHBLIX K ANy BELLECTBEHHbIX 0ObEKTAX;

— OTHOCWMMOCTb K feny 3TMX MaTepuasbHbIX CMejoB W [OKasa-
TeNbCTBEHHBIX (DAaKTOB, a PaBHO MX B3aMMOCBS3M U OTHOLLEHNS;

— [OCTOBEPHOCTb [JO0Ka3aTebCTBEHHbIX (PAKTOB ¥ MaTepuabHbIX
CNegoB, MX CMNOCOBGHOCTb YCTaHaBMMBaTb HOPUAWMYECKM 3HAYMMblE 06-
CTOATENbCTBA AEeNa;
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— [0CTaTOYHOCTb BCeW COBOKYMHOCTW COOPaHHbLIX [JOKa3aTeNbCTB
(cBepeHWiA 0 (hakTax, [0Ka3aTelbCTBEHHbIX (HakTOB U MaTepuanbHbIX
CnefioB) f19 [OCTOBEPHOrO BbiBOAA 06 06CTOATENLCTBAX BCErO NpeaMeTa
[OKa3bIBaHNS 1 MOMHOFO YACHEHWS TeX WX CBOWCTB, KOTOPble UMET
3HaueHve no geny.

OueHKa NCTOYHMKOB [0Ka3aTeNbCTB CK1aAbIBAETCH, B OCHOBHOM,
13 ONpefeneHns Takux UX CBOWCTB, KakK AOMYCTUMOCTb K&KAOr0 OTAeNb-
HOr0 MCTOYHMKA, ero J0OPOKaYeCTBEHHOCTb, MOSIHOTa COBPaHHbIX MO Ae-
Ny MCTOYHWKOB (haKTWYeCKOW MH(OopMaLMM M UX [OCTaTOHMHOCTb Ans
obecrneyeHns TpebyemblxX MpesenoB MPOLECcCyanbHOro AoKasbiBaHus. B
cofep>xaHuie Xe OLEHKM CNoco60B MOMyYeHNs U 1CMNOIb30BaHWA A0Ka3a-
TeNbCTB BXOAWT OMpefeneHvne TOro, npesycMOTpeHbl M BCe AeWCTBUSA,
npeanpuHsATbIE NO Aeny Cy6bekTamu [oKa3biBaHWSA, MPOLECCyabHbIM 3a-
KOHOZaTeIbCTBOM, COBEpLLEHbI /I OHW J06POKAYeCTBEHHO 1 cobnogan-
Cs /M MPU 3TOM TOYHO YCTAHOB/IEHHbIV 3aKOHOM MpOLeCCyabHbI nops-
JOK.

HasBaHHbIe BbllLe CBOWCTBA CPeACTB AOKa3blBaHWA ABAAIOTCA Hau-
6onee TUMMYECKUMU W LiEHHbIMW, OMNpefeneHne UX xXapakTepa U 3Hade-
HWA 06513aTeNbHO NO N0O6OMY Aeny, 60 3TO CAYXWUT OLHOW M3 rapaHTuiA
WCTMHHOCTW W Camoro MyTu W pesy/bTaTa CnefCTBEHHO-CyAe6HOro no-
3HaHuA.

Kak BuauM, MOA OUEHKOW CpeACTB [JOKasbiBaHWA MoAapa-
3yMeBaeTCs TaKoi aNeMeHT NpoLeccyanbHON AesTeNbHOCTU, KOTOopbIi
BbIpa>KaeTCA B ONpefeneHnn xapakTepa U 3Ha4eHNs! BCEX LEHHOCTHbIX
CBOWCTB [0Ka3aTeNnbCTB, UX UCTOYHMKOB W CNOCOBOB MOAy4YeHus (1c-
MONb30BaHMsA) 3TUX MaTepuanos B LENAX AOCTUIKEHUA 06bLEeKTMBHON
WCTVHbI NO feny.

B 3akoHe Mpu nepeyMcrieHUM OpraHoB, OLEHMBAOLLMX CpeacTBa
[0Ka3blBaHUs, MPAMO yKasaHbl «CyA, MPOKYpop, CrefoBatenbs WM Nnuo,
npovssogaulee fo3HaHue» (cT. 71 YMK PC®CP). 3tM noguyepkHyTO
MPUHLMNUANBLHON BAXKHOCTY MONOXEHWE, YTO CPeACTBa [0KasblBaHUsA Ha
OAVHAKOBbIX Hayasax OLEHMBAKOTCA BCEMM [OCY4apCTBEHHbIMU Op-
raHamu, BefyLLMMM Yro/0BHOE CYA0MPOU3BOACTBO, U BO BCEX €r0 CTaau-
AX. B npoLuaom crnopHbIii BONpOC, Brpase Ny OLEeHWBaTh CPeacTBa AoKa-
3bIBaHMA PabOTHUK [03HaHWUs, CnegoBaTeb, NPOKYPOP W CyA Kaccauu-
OHHOW MM HaA30pHOW MHCTaHUWW, Tenepb paspeLleH MOAOXKMTENbHO U
nepectan 6bITb AUCKYCCMOHHBbIM. EC/IM B OTHOLLEHNM CY6BEKTOB OLIEHKM
CPefCTB [0Ka3blBaHMA 1 OCTaslaCb HEKOTOPas HEACHOCTb, TO OHa KacaeT-
A ApYrux nuL, — 06BMHAEMOrO, ero 3alMTHMKA, NOTePReBLLEro, rpax-
[aHCKOr0 MCTLA, FPaXKAaHCKOro OTBETUMKa, UX MpeacTaBuTeneit, obLue-
CTBEHHOIO OGBMHWTENA W OOLLECTBEHHOIO 3alUUTHMKA. STWU YHYaCTHUKM
npovecca 3aKoHoAaTeNleM He YNOMSHYTbl HEMOCPeACTBEHHO B UKCNe L,
OLIEHMBAIOLLYMX [0KA3aTeNbCTBa, MX UCTOYHWMKA U CMOCO6bI NOAyYeHWs
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(ncnonb3oBaHus). OpHako 6bi10 6bl OLUMOKONA fenaTb OTCHOAA BbIBOA,
OYLTO OHW He MOryT BXOAWTb B Takyto OLEHKY. 3aKOH CreumasibHO Bbl-
[ensieT NMNLb TeX JOMKHOCTHbLIX NKL, KOTOpble He TO/IbKO BMpase, HO U
00s3aHbl OLeHMBaTb BCe 6€3 WCKMIOYEHWS CPeLcTBa [OKa3blBaHuA,
nMetoLLyecs no feny. Ha ocTa/ibHbIX cy6bekTax nofobHas 06s3aHHOCTb
He NeXKWT, OLeHKa CPeACcTB [oKasblBaHMA — WX Npaso. Monb3ysack 3TUM
npaBoM/OHM MOTYT O(MLMANBHO BbICKA3aTb CBOE CYXKAEHWE MO MOBOAY
XapakTepa ¥ 3HayeHus 1106oro CBONCTBA TOr0 MAM MHOTO CpeacTsa fo-
Ka3blBaHWAMU Takoe CYXKEHWE He [O/MKHO 0CTaBaTbes Mo Aeny 6e3 BHU-
MaHus.

Kak v npoueccyanbHoe f[0KasblBaHWe B LiefIOM, OLeHKa [0Ka3a-
TeNbCTB, X UCTOUHMKOB U CNOCOGOB NONyYeHWs (MCMob30BaHUSA) OCHO-
BbIBAETCA Ha TeX Xe MOAMIMHHO [eMOKPaTUYECKMX Havanax, Ha KOTopbIX
MOCTPOEH BECb COBETCKMWIA YrO/OBHbIA MpOLEecc. 3TUM, OfHAKO, He uc-
KNOYaeTcs BO3MOXHOCTb KOHCTPYMPOBaHUS Creuuduyeckoii COBOKYN-
HOCTW MPUHLMNOB, Hanbosee XapakTepHbIX AN AeATENbHOCTU MO OLEHKE
CPefCTB [I0Ka3bIBaHWA MO YrosioBHOMY [eny.

B Halueil ropnanyeckoin antepaType O6LLENpPUHATO CUUTaTb, UTO
3TW NPUHLUMNBI YKa3aHbl B CT. 17 OCHOB YronoBHOMO Cyf0npous3BoACTBa
nct.71 YNK PCOCP. Ho ux cuctema 1 cofiepxaHue BCe Xe TPaKTyHoT-
€A no-pasHomy: . A. JlynuHckas, HanpumMep, roBOPUT TONIbKO 06 O4HOM
npuHUMNe — 06 OLEHKe [0Ka3aTeNbCTB M0 BHYTPEHHEMY YOEXIEHUIO.
Mo mHeHuo U. N. MyxunHa, «0CHOBHBLIMW MPUHLMMNAMW OLIEHKW floKasa-
TeNbCTBA ABMAIOTCA: CBOOOAHAA, 0ObEKTMBHAS, BCECTOPOHHAS WM MOSHAA
OLieHKa floKa3aTe/bCTB M0 UX COBOKYNMHOCTU». W. J1. TeTpyXuH BbiensaeTt
TPU NPUHLMMG, & UMEHHO OLEHKY [0Ka3aTenbCTB: a) CBO60AHO; 6) 06b-
€KTUBHO, BCECTOPOHHE U MOJSIHO; B) MO MX COBOKYMHOCTU. MexXay Tem
3aKoHoJaTe/b (DOPMYNUPYET MPUHLMMBI OLEHKN CPefCTB [OKas3biBaHUs
HECKO/bKO MHaue.

3aKOH npefycMaTpuBaeT, YTo «Cyf, NPOKYpop, CrefoBateNb U nu-
Lo, Mpou3BoAALLee [O3HaHWe, OLEHMBAKOT [0Kas3aTeNbCTBa M0 CBOEMY
BHYTPEHHeMY YOeXeHWI0, OCHOBaHHOMY Ha BCECTOPOHHEM, MOSIHOM U
00BLEKTVBHOM PacCMOTPEHUM BCEX 0BCTOATENLCTB fefia B UX COBOKYMHO-
CTW, PYKOBOACTBYACb 3aKOHOM W COLMaSIMCTUHECKUM MPaBOCO3HaHWEM»
(cT. 17 OcHOB YronoBHOro Cyfonpou3BoACTBa, CT. 71 YTIK, PCOCP). B
3TOli HOpPMe YETKO BblpaXeHbl YeTbipe B3aMMOCBS3aHHbLIX TpeboBaHUs,
KOTOpble MOryT paccMaTpuBaTbCA B KayeCTBe MPaBOBbIX MPUHLMMOB
OL|eHKM CpefCTB NpoLeccyanbHOro JokKasbiBaHus.

Mpexzae BCero, BCe WMelOLLMecs No feny cpeficTBa [oKasblBaHWs
OLEHMBAIOTCA COOTBETCTBYHOLLMMY MLAMU MO UX BHY TPEHHEMY YOEIK-
[eHW0. HrKakne [0Ka3aTesbCTBa U UCTOYHUKM He MMEIoT 3apaHee ycTa-
HOBJIEHHOW CW/bl, NPY OLEHKE MX HUKTO He CBsA3aH (hopMasibHbIMU Mpa-
BUMIaMK, OrPaHNYMBAOLLIMMUN CBOBOAY CyXaeHusA. Cua 1 BeCOMOCTb Ka-
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XKOOro [10KasaTe/NbCTBa M MUCTOUHUKA ONPefenstoTcs He MO KakMM-TO
BHELUHMM (hakTopam, a no cyuecTBy. [aBas OueHKY (haKTUYECKUM faH-
HbIM 1 UX NCTOYHUKAM, K&XKAblA CyObEKT [OKa3blBaHUS 4EACTBYET camo-
CTOATENbHO, HEe CBS3aH MHEHWeM ApYrux Y4YaCTHUKOB MpoLecca U He
MOAYMHSETCA MOCTOPOHHEMY BMSIHWIO. EAUHCTBEHHON OGBEKTMBHONA
OCHOBO#1 BbIBOAA O [OKa3aHHOCTW UM HeAO0Ka3aHHOCTW MCKOMOrO (hakTa
MOTYT CNYXXWUTb UCCNefyemble Mo feny (akTuyeckue AaHHble U UX Uc-
TOYHUKW, MO/yYeHHbIE 1 UCMO/b30BaHHbIE MO [eNy YKa3aHHbIMU B 3aK0-
He crnocob6amu. B 3TOM — HepaspbiBHas CBA3b MeXJy CYObeKTUBHbIM
(haKTOpPOM B OLIEHKE, KaKOBbIM ABMSETCA BHYTPEHHee YOeXJeHUe, 1 ero
06BEKTVMBHOI OCHOBOW — (haKTUYECKUMM JaHHBIMW U X NCTOUHUKAMU.

3T0 BHYTpeHHee yoexaeHne He MOXET NPOTUBONOCTABNATLCA TEM
06BEKTMBHBIM CBOMCTBaM CPeACTB [OKasblBaHWS, METOLOM OLEHKU KO-
TOPbIX OHO BbICTYNaeT. Bbin coBeplueHHO He npaB A. A. BbIWMHCKWIA,
YTBEPXKAasA, YTO IKOObI «€AMHCTBEHHLIM MEPWIOM [0Ka3aTe/lbCTB HOBEN-
LUasi Teopus CMpaBeA/IMBO MPW3HAET He CBOMCTBA 3TUX A0Ka3aTe/bCTBs, a
€VHCTBEHHO CTeMeHb CYAeiicKoro ybexaeHus». Takasd «HOBeiLas Teo-
pUs» IMLLEHA BCAKOW Hay4HON OCHOBbLI. Ponb Mro6oro cpefctea Aokasbl-
BaHWs MO Aeny 3aBUCUT MMEHHO OT TeX CBOWCTB, KOTOPbIMU OHO 06naja-
eT. BHyTpeHHee e ybexaeHne cyObeKTa JOKa3blBaHUSA CYXUT METO0M
OLEHKW 0Ka3aTeNbCTB, X UCTOYHMKOB U CNOCOBOB NOyYeHNUs (UCNosb-
30BaHMA) Kak pa3 Mo peasbHO MPUCYLLMM MM CBOCTBaM, METOAOM MOf-
X0fa K OnpefeneHU0 UX XapakTepa W 3HaveHus no geny. Mpotu-
BOMOCTaB/IEHNE BHYTPEHHErO Y6EXAEHNS peaslbHbIM CBONCTBaM CPeAcTB
[l0Ka3blBaHWUSA HeU36eXHO BefeT K OTpbIBY ero 0T 06beKTUBHOrO OCHOBa-
HuA.,

MpeacTaBnAeTcs HeonpaBAaHHbLIM U CMELLEHME OLEHKM CpeacTs
[l0Ka3blBaHWA N0 BHYTPEHHEMY YOEXAEHWIO C MPUHLMMOM TaK HasblBae-
MOIi «CBOOOAHOW OLEHKMN [OKa3aTeNbCTB». JTOT NPUHLMM, NOTYYMBLUMIA
pacnpocTpaHeHue B OypXKya3sHOM YrofioOBHOM MpoLecce, Mo CYLUeCTBY
Y3aKOHWUT 6e30THETHOCTb Cyda MPUCTHKHBIX B BbIBOJAX O [JOKA3aHHOCTM
WM He0Ka3aHHOCTU (haKToB, 0CBOGOXasd ero oT 06583aHHOCTU NpuBec-
TU Kakue-nnbo [0BOAbI M MOTUBbI B MOATBEPXJEHME 3TUX BbIBOAOB.
«CB060fa OLEHKU» 3[eCb COCTOUT B HE3aBUCUMOCTM OT KOHKPETHbIX
(haKTNYEeCKMX AaHHbIX N MX OOBLEKTMBHLIX CBOMCTB, B BO3MOXHOCTM Mp-
PaLUMOHaIbHOTO  «YOEXIEHWSI HO BMEYATNEHWUAM», OKYTaHHOr0 HEKWM
MUCTUYECKMM TYMaHOM. 3TO NPU3HAIOT camu BypXKyasHble FOPUCTbI, KO-
rga nofvepkuBaloT, 4To B OYpXKYa3HOM Cyfle 4acTO «OLeHKa [l0Kasa-
Te/IbCTB OCHOBLIBAETCA... HE Ha Pa3bope UX BHYTPEHHEN CWbl, a Ha He-
MOCPEeACTBEHHOM BEYaTIEHUN MPUCSKHBIX, NPOU3BEAEHHOM Ha HUX TEM
WM OpYyrum nokasaHWeM WM IMYHOCTbIO FOBOPUBLLETNO Nepes HUMU»,
YTO NPUrOBOPbI TAKOTO CyAa «CTPOATCA Ha NOKAa3aHUAX, KOTOpble He CBS-
3aHbl C CYLLECTBOM fefa, Ha AaHHbIX 13 MPOLUIoro NoAcyauMoro v ero
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penyTauun, Ha Hapy>KHOCTU NOACYAMMOro M ero 6/IM3KMX, Ha BHELLIHEM
BUAE», YTO CYAbAMU «NPU PELLEHNM BONPOCA O BUHOBHOCTM MPUMEHSIIOT-
cA WabMoHbI» U «ecnn TPYLHOe A0 U NJIOX0e BreyaTneHve CoBMeLla-
tOTCS, TO 3TO MOXET ObITb NaryGHbIM A5 HEBUHOBHOTO.

FAcHo, UTo Noflo6Has «CcBOBOAA OLEHKN» HE UMEET HUYero o6Luero
C Hal1M YronosHbIM npoLeccoM. MpefycmaTpuBas OLEHKY CPeacTs f0-
Ka3bIBaHWS MO BHYTPEHHEMY YOEX/AEHUNIO, COBETCKUIA 3aKOHOAATe b BBO-
[WUT COBEPLUEHHO ApYroii NpaBoBOI MPUHLMM, B KOTOPOM CYObLEKTUBHOE
OpraHUYecKn COYeTaeTCsl C 06 LEKTUBHBIM.

3TOT NPUHLMN JONONHAETCA TPpeboBaHNEM 3aKOHA O TOM, YTOObI
Mpu OLEHKe CpefcTBa [0KasblBaHWs Obln B3SThl B WX COBOKYMHOCTM,
BCe 06CTOATENbCTBA fiefla pacCMaTpUBaIMCh BCECTOPOHHE, NOIHO U 06b-
eKTMBHO. He AOMKHO ocTaTbCA 6e3 Haf/iexalleil OLEHKW Wan OLEHW-
BaTbCA M30/IMPOBAHHO OT APYrMX HW OAHO W3 CPeACTB AOKasblBaHWS,
MMeroWwmxcs no aeny. TwaTenbHOM OLEHKE OfMHAKOBO MOJJIEXaT BCe
LIEHHOCTHbIE CBOICTBA M CaMMX (PAaKTUYECKMX [JaHHbIX, N UX UCTOYHUKOB,
M CNocoboB MOyYeHUs 1 UCNOb30BaHMA. C y4eTOM BHYTPEHHEro co-
[epXKaHns 1 XapaKTepa 3T!X CBOMCTB OfJHO3HAYHO ONpeaenstoTcs 06bek-
TUBHbIE [OCTOMHCTBA W 3HAYeHWE MO ANy KaK KaKAoro KOHKPETHOro
CpefCcTBa [0Ka3blBaHWNs B OTAENbHOCTU, TaK 1 BCEX TaKUX CPeACTB B CO-
BOKYNHOCTU. pn 3TOM He MOryT [OnycKaTbCA Kakue 6bl TO HW Oblno
nposeneHns OAHOCTOPOHHOCTY, NPeAB3ATOCTU U TEHAEHLMO3HOCTY.

[JaHHOMY npuvHUMNY OLEHKU CPeAcTB [oKasblBaHWsi BepXOBHbIiA
Cyp CCCP npuaaeT UCKNOUUTENIbHO BXXHOE 3HayeHre. OH MOCTOSAHHO
NOAYEPKMBAET, YTO KaXKAOMY [ieNy Haf/iexuT obecneynTb NoHOTY, BCe-
CTOPOHHOCTb M OO6BEKTUBHOCTL B UCCNEOBaHUM [0Ka3aTe/bCTB, OLEeHU-
BaTb BCe 0e3 WCKIOYEHNS MaTepuaibl U Onpefenats [obpoka-
YeCTBEHHOCTb /10B0r0 [oKasaTe/bcTBa M UCTOYHMKA C YYEeTOM BCell Co-
BOKYMHOCTW KOHKPETHbIX 06CTOATENLCTB. B TeX cyyasx, Korga no tomy
WNU MHOMY [ienly opraHamu CNeAcTBust M Cyfa Kakue-TO [aHHble OCTaB-
NeHbl 6e3 BHMMaHMA WM OLEHeHbl OAHOCTOPOHHe. BepxoBHbii Cyf
CCCP HeyKNOHHO OTMEHSIET UMM M3MEHSIET MPUroBOpbI, YKasblBas Ha He-
[OMNyCTUMOCTb HapyLUeHWsi TpeboBaHuiA cT. 17 OCHOB YrofoOBHOMO Cy/0-
NpOU3BOACTBA.

Takoii MoAxof BMOMHE MOHATEH, W60 MapKCWUCTCKas AManeKkTuka
«3arpeLaeT UMEHHO W30/IMPOBAHHOE, TO eCTb OAHOGOKOE W YPOLMBO
NCKaKEHHOE, PaccMOTpeHWe npeameTa»  TONMbKO OLEHKa pasnyHbIX
CpPefCTB [l0Ka3blBaHWUS B COBOKYMHOCTW, NMPOM3BOAMMAsS C MOJHbLIM, BCe-
CTOPOHHUM N O06GBEKTMBHBLIM YYETOM BCEX OBCTOATENILCTB KOHKPETHOrO
[lena, cnocobHa NpMBeCTU K AOCTOBEPHbLIM BbIBOAM, MPaBW/IbHO OTpa-
YKaIOLLMM peasibHYyt0 Ae/iCTBUTENBHOCTD.

Po/b MpaBoro MpuHUMNA UrpaeT U TpeGoBaHWe, YTO6bl OpraHbl
npeABapuTeNbHOrO paccnefoBaHus, NPOKypop, CyA W Apyrie ydacTHUKN
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npouecca npu OLEHKe CPeACTB [0Ka3blBaHWS HEYKIOHHO PyKOBOACTBO-
Ba/INCb 32KOHOM. 3TOT MPUHLMM MO CYLLECTBY 03HAYaeT, YTO BCE yKasaH-
Hble opraHbl M nuua npy onpefeneHvy xapakrepa U 3HaveHus Niobbix
LIEHHOCTHbIX CBOMCTB [J0Ka3aTeNbCTB, X MCTOYHUKOB M CMOCO60B MOsy-
yeHMs1 (MCMOMb30BaHKS) AO/MKHbI UCXOAUTb CTPOFO M3 MPaBOMEPHbIX
MpeanocbIIoK, NOMOXWUTL B OCHOBY CBOMX BbIBOZOB W PELLEHWI TOMBKO
(hakTUYeckve AaHHble, KOTOpble 0BHApY>KeHbI, 3aKperneHbl, NPOBEPeHbI
M OLEHEHbI B NPeAyCMOTPEHHOM 3aKOHOM MOPsAAKe, U UCNOb30BaTh UX
ONs NOATBEPXKAEHMSA TeX (DaKTOB M 0O6CTOSTENLCTB, KOTOPbIE O4epUeHbl B
3aKOHe. [leliCTBYIOLLEe COBETCKOE YrON0BHO-MPOLIECCYyalbHOe 3aKOHOMa-
TeNbCTBO NOAPOGHO pernaMeHTUpYeT BCe CYLLECTBEHHbIE MOMEHTbI A0-
KasblBaHVA N0 Aeny, Hanpasnss 3Ty AeATeNbHOCTb Ha AOCTUXEHUE 06b-
eKTVIBHOW UCTWHbI. HeykIoHHOe COBMI0AeHNe KaxXaoro npeanucaHms 3a-
KOHOZATeNs ABNSETCA BOKHENLMM YCNOBMEM NPaBW/IbHON OLEHKU Ccpea-
CTBa [0Ka3blBaHWs, AOCTOBEPHOrO MO3HaHWA BCEX O0OCTOATENLCTB TOrO
WM UHOTO Jena.

HakoHel, B OCHOBe OLIEHKM CPeACTB NpOLecCcyanbHOro A0KasbiBa-
HUSA NEXWT 1 NpaBoBoe TpebosaHue, YTOObI COOTBETCTBYIOLLME Opra-
Hbl 1 fMLA PyKOBOACTBOBA/INCL NPU 3TOM TakXKe COLMaINCTUYECKUM
MpaBOCO3HAHWEM, T. €. COBOKYMHOCTbHO YKOPEHMBLLKXCH B COBETCKOM
06LLecTBe NPaBOBbIX B3rNA40B, UAEH, NPeACTaBNeHN OTHOCUTENBHO OC-
HOBHbIX Hauasn, Lefel, CyLecTBa U Ha3HauYeHUs npasa, ero OTAeNbHbIX
MHCTUTYTOB, 3aKOHHOCTM 1 NpaBonopsaka. B oueHKe CpeAcTB [oOKasblBa-
HUS BE/MKA POSib W OGLLUECTBEHHOrO W WMHAMBMAYa/IbHOrO MPaBOCO3Ha-
HUA. OHWM He TOMBbKO CO3JaK0T Ty LyXOBHO-NPaBOBYO aTMoctepy, B Ko-
TOPOI OCYLLECTBNAETCA [OKa3biBaHWe B LIEIOM, HO W BbICTYMNAOT KaK aK-
TVBHBIVi PErynsaTop NoBefeHns ero CyObeKToB, 0Ka3blBas Ha HUX Onpege-
NeHHOe WAEONOrNYecKoe M MCMXOMornyeckoe BosgeicTeme. Counanu-
CTUYECKOe MPaBOCO3HaHWe MOMOraeT BHUKHYTb B CYTb 3aKOHa U perynu-
PYeMbIX UM OOLLECTBEHHbIX OTHOLLEHWIA, HAiTU Hanbonee ONTUMa/IbHBbIN
MOAXOL K YCTaHOB/IEHUIO TEX WA WHbIX (DaKTOB U 0B6CTOATENLCTB, MO-
HATb MX CYLLECTBO M [aTb UM eAMHCTBEHHO MPaBW/bHYHO OLEHKY. OHO,
no obpasHomy BbipaxxeHWto H. H. MonsHckoro, TpebyeT oueHuBaTb Jo-
KasaTenbCTBa, HE MNAAd Ha N1Ua, ObiTb BEPHBIM «...MPUHLMMY PaBEHCTBA
BCEX rpaxxjaH nepej CyoOM He3aBMCUMO OT COLMANnbHOrO, MMYLLECTBEH-
HOFO N CMY>XeBHOr0 MOSIOXKEHMS, HALMOHAIbHOM 1 pacoBOl NPUHaZeX-
HOCTW», «TpebyeT BEPUTb TaKUM JOKa3aTeNbCTBaM, KOTOpbIe 0ObEKTVBHO
Havnbonee y6eanTebHbI».

Mpu oueHKe CPeACTB [OKa3blBaHWA HEeJOMyCTUMO Kakoe-mbo
MPOTWBONOCTaBNEHNE MPABOCO3HAHMA 3aKOHY, MOCKO/bKY MPaBOCO3Ha-
HUe JO/HKHO OMMPaTbCA Ha 3aKOH, Ha Ae/CTBYHOLLEe COBETCKOE MpaBo.

OTMeyeHHbIe BbiLLE MPaBOBble TPe6OBaHNSA, NPebABIsAeMble 3aK0-
HOZaTeNeM K OLeHKe CPefCTB A0KasblBaHUSs, TECHO MepenseTatoTcs Mex-
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Zy Co60IA 1 OpraHNYecKy JOMOMHAIOT APYT Apyra. TeM He MEHee, Kaxzaoe
U3 HUX MMEET CreLmdUUEcKnii CMbIC 1 HasHaueHWe, NpuaaroLlee emy
OTHOCUTE/IbHYIO CaMOCTOSTE/IbHOCTb. [103TOMY OHW M AOMKHBI paccMar-
PUBaTbCS KaK YeTbipe B3aMMOCBSI3AHHBIX MPUHLMNA OLEHKU CpeacTs
MPOLECCYabHOTO OKa3bIBaHWS.

3TV NPUHLUMMBI, Ha Hall B3rs4, AO/MKHbI NPUMEHSTLCS Ha BCEX
aTanax Cy/Jonpou3BOACTBA M BCEMW MMLAMM, BbICTYMAOWMMK B POK
Cy6beKTa [0Ka3bIBaHWS. Hemb3s Npu3HaTb YCMELLHOM MOMbITKY OrpaHu-
UATb WX [AeWCTBME, PaCMPOCTPaHss OTAENbHbIE MPUHLMMbLI  OLEHKM
CpeAcTB [0Ka3blBaHWsS TOMbKO Ha roCyAapCTBEHHbIE OpraHbl, BeayLiue
MPOLECCYabHYO [EATENBHOCTb, WM MIMLWb HA 3aBEPLLAIOLLYHD CTYMEHb
cyneGHOro pasbupaTenbCTBa fena. Takoe CTPEM/IEHWE MOTMBUPYETCS
TEM, UTO SIKOGbl OCTa/IbHble YUYACTHWUKM MpoLiecca He 06si3aHbl NPy OLIEH-
Ke CPeACTB [0KasblBaHUs GblTb 0GBEKTVBHBIMY, PYKOBOACTBOBATLCS 3a-
KOHOM ¥ MPUCTYLIMBATLCA K FOIOCY COLMa/IMCTAYECKOrO NPaBOCO3Ha-
HUS., 4TO 06 OLIEHKE 3TUX CPEACTB B COBOKYMHOCTU LIENIeco06pasHo roso-
PUTb TONIBKO NMPUMEHNTENBHO K COBELLATENbHOM KOMHATe Mpy NoCTaHOB-
NEHUU NPUroBopa. STW [A0BO/bI, O[HAKO, HEOCTATOUHO YOEANTE bHBI.

B Xoge OLEHKU CPefcTB [O0KasblBaHWs HU OAHO MWL He BrpaBse
MrHOPVPOBaTL KOHKPETHbIE 0GCTOSTENCTBA AENa, 3aKOH W COLMTUCTM-
Ueckoe MpaBoCO3HaHWe. ECn 0GBMHSEMbINA, 3aLUWMTHUK, MOTEpneBLUNiA
UMW [pYroii y4aCTHUK Cyonpov3BOACTBA MO BUAOM OLIEHKW CPeACTB
[0Ka3blBaHUs 3aHUMAETCs NpeaHaMepeHHbIM; U3BPALLEHNEM UX OGbeK-
TWBHbIX CBOICTB, 3aKOHA U COLMANMCTUYECKOrO NPaBOCO3HaHWS, TO Peyb
[0/KHA MATW O HENpaBOMEPHbIX AEKCTBUSX, a OTHIOAb He 06 WCK/HoUe-
HUSX M3 MPUHLMMOB NPaBOBOI AEATENbHOCTU. YKasaHHbIE nua MoryT
OTPaHNUMTLCS OLIEHKOW N1LLIb HEKOTOPbIX [JOKA3aTebCTB M UCTOUYHMKOB,
MOAOWTM K ONPEefeneHno UX CBOWCTB C TOUKM 3PEHMS CBOMX MPOLIECCY-
abHbIX MHTEPECOB U [aTh WM [aXe HEBEPHOE WCTO/IKOBAaHWE, OAHAKO
OHM He BrpaBe PacCuMTbIBaTb Ha OMMLMANLHOE 3aKPEr/ieHUe 3a HUMK
KOPEHHbIX U3bSTUIA M3 OBLUMX MPUHLMMOB OLEHKN CPEeACTB [0Ka3blBa-
HUSI, YCTAHOB/IEHHBIX 3aKOHOZATeNeM. VIHOe peLUeHe BOMpoca NpoTUBo-
peunno Gbl BaKHeMLLEW AMPEKTUBHON YCTaHOBKE, UTO «yBaXKEHWe K npa-
BY, K 3aKOHY [JO/IKHO CTaTb JINYHBIM YOEXAEHNEM KKIOTO UeNoBeKa».

Kpome TOro, ougHKa CPeACTB [40Ka3blBaHUS OCYLLECTBSETCS He-
MpepbIBHO Ha BCEX aTanax JBWXKEHWS [efa, U Ha No6OM M3 3TWX 3TanoB
OMPELENOTCA LEHHOCTHbIE CBOWCTBA KaK KaAoro OTAe/bHOr0 [OKasa-
TeNbCTBA U UCTOUHMKA, TaK W BCE COBOKYMHOCTY UMEHOLLMXCS K JaHHO-
My MOMEHTY CpefCTB [0Ka3blBaHWs. XOTs OKOHYaTe/lbHash OLiEHKa BCEX
3TUX CPeacTB CYAOM B COBELLATENBHON KOMHATE He PacTBOPSIETCS B 3TOM
HEMpepLIBHOM NpoLiecce, OHa K He 3aMeHSIET ero.

3T0 He 03HAYaeT, YTO B Pa3/IMUHbIX CTaAMsSX CYAONPOM3BOACTBA U
ONst OTAENbHbIX CYGBEKTOB [10Ka3blBaHUS HE CYLLECTBYET HUKAKUX 0CO-
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GEHHOCTEN OLIEHKM [10Ka3aTeNbCTB, UX UCTOUHMKOB U CMOCOGOB Mosyye-
HWS (MCMOMb30BaHMs) Takue 0COBEHHOCTY HEU3BEXHbI, YTO CrpaBesn-
BO OTMeYaeTcsi B paboTax psifia COBETCKMX OPUCTOB. HO OHM CBSi3aHbI He
C 06LWIMY MPUHLMNAMMA OLIEHKW CPEACTB /10Ka3blBaHWs, a C ApYriMu
(akTopaMM — C HEenoCcpeACTBEHHbIMM 3afjadaMi OTAENbHbIX CTajuii
MPOLIECCa, C TOI PONbIO, KaKyt B 3TO OLLEHKE BbIMOMHAKOT T€ UM UHblE
Cy6ObEKTbI [I0Ka3blBaHWs, C XapaKTepOM BbIBOAOB, KOTOPbIE UMU MOTYT
ObITb CA€NaHbI NO fIeNy, U C BbITEKAIOLLMMM OTCHOAA OPUANYECKAMIA MO-
CNeACTBUSAMM.
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™. M. Pe3HuK
BHyTpeHHee y6exxaeHuve npu oLeHKe AoKa3aTesibCTB
MockBa, n3g-so "HOpua. nut-pa™, 1977, c. 3-45

OueHKa foKa3aTe/bCTB MOHUMAETCS B YrON0BHO-MPOLECCYabHOM
nMTepaType Kak MbICMTENbHAA AeATeNbHOCTb CYObeKTOB 0053aHHOCTM
[0Ka3blBaHWs, HanpaBneHHas Ha yCTaHOB/EHWNe 06bEKTUBHOWM UCTUHBI NO
YrONOBHOMY Jefny.

CobbITUe, B KOTOPOM YCMATpMBAKOTCSA NPU3HAaKM COCTaBa NpecTyn-
NEeHWsA, K MOMEHTY paccefoBaHNA HaXoauTCs B NMPOLLIOM, 60/bLUVHCTBO
MCKOMbIX 06CTOATENbCTB MPEKPaTUN CBOE CYLLECTBOBaHME NGO TPaHC-
(hopMUPOBANMCL B TaKOI CTEMeHW, YTO He MOryT YAOBMETBOPUTL MO3Ha-
BaTe/IbHbIi MHTEPEC CeAoBaTens u cyaei.

Mo aToih NnpuunHe cyfebHOe NO3HaHWE OCYLLECTBSETCA ONocpea-
CTBOBaHHbIM MyTeM — u4epe3 (akTUYeCKue faHHble, KOTOpble CyxaTt
OCHOBaHMEM ANs YMO3aK/MOUEHUS O HaMYMKM UK OTCYTCTBUM 0ObeKTa
MO3HaHuS.

CypebHoe MO3HaHWe PeTPOCNeKTUBHO: OHO CTaHOBUTCH BO3MOX-
HbIM, MOCKO/bKY COObITWE MPECTYMN/IeHUA OCTaBNseT CMedbl B MaTepu-
a/lbHOW 06CTaHOBKE W CO3HaHWK Mtofei. MocpescTBOM paLMoHaIbHOTO,
MbICNINTENBHOTO MpoLecca Cyabs (CnefoBaTesb) COBEpLUAeT Kak Obl ne-
pexo4 OT MO3HaHHbIX (PaKToB (CNefoB) K BbI3BaBLUEMY WX COObITUHO
npowioro. Mpy 3TOM 3HaHWe 06 0BCTOATENbCTBAX MPECTYM/IEHNS MOXET
ObITb MOMYYEHO NPAMbIM Y KOCBEHHbIM MYTAMU.

Mo3HaBaTenbHas [LeATENbHOCTb He CBOAWUTCA K OAHOMY /WLLb
MbIC/TUTENBHOMY Mpoueccy. MonyyeHne 3HaHUI B 06O 06/1aCTW HayKu
WM NpakTUKW NPOTEKAeT KakK B3aMMOZENCTBME YYBCTBEHHbIX W pawuo-
HaNbHbIX MOMEHTOB, NPAMO WM ONOCPEACTBOBAHHO CBA3aHHbLIX C Ofbl-
TOM.

YronoBHoe CyZ[oMpOV3BOACTBO — Cthepa MpPaKkTUKW. MblneHne
3€Cb BK/OYEHO B MPaKTUYECKYHO LeATENbHOCTb, MOCTOSAHHO COOTHOCKT-
€A C NPOV3BOACTBOM Pa3/INYHbIX CEACTBEHHLIX U CYAEOHbIX AEACTBUIA U
HarpaB/ieHO Ha PELUeHMe MPaKTUYeCKNX 3adady — packpbiTue NpecTyn-
NEHWA N n306/IM4eHMe BMHOBHbLIX. [O3TOMY MO3HaHWE B X04e npea-
BapWTENIBHOTO pacc/iefloBaHMA U CyaebHOro pasbmpatenscTea npescTaeT



KaK pa3BMBatOLLMIACA MPOLLECC, COCTOALLMIA U3 psifa YMCTBEHHBIX 1 NpaK-
TUYECKUX EACTBUIA NPY MX MOCTOSAHHOM B3aMMOMNPOHWKHOBEHMM, KOTfa
KaXXfas MbICNTENbHAs Onepaums noABepraeTcsl NpakTUYecKoii Nposep-
Ke, a pesynbTaTbl MPaKTUYECKUX OEACTBUIA OCMBIC/IMBAOTCA W BK/OYa-
tOTCS B MO3HABATENbHYIO AEATENbHOCTb.

[Junanektnyeckoe B3aMOMNPOHWUKHOBEHME pa3yMa, YyBCTB W Mpak-
TUKN JenaeT OLEHKY [0Ka3aTenbCTB COCTaBHOM YacTbio Mpouecca AoKa-
3bIBaHWA, rae OHa TECHO NepensieTaeTcs ¢ APYrMMmM ero 3jieMeHTamm; co-
6upaHmeM, 3aKpenieHNeM M NPOBEPKOI [0Ka3aTeNbCTB.

370 He faeT, 0AHAKO, OCHOBaHWiN BOOGLLE He CUMTATb OLEHKY [0-
Ka3aTe/IbCTB CaMOCTOSATE/bHLIM 3TarnoM 0Ka3blBaHUS.

Takoli xapakTep MbICIUTebHAS AeATeNbHOCTb, MPOTeKarowas Ha
BCEM MPOTSHKEHMM MpoLecca [OoKasblBaHWS, MpUOGpeTaeT, Korga OHa
CNYXXWUT ONPEAENIEHNIO OCHOBaHMIA AN NPUHSATUA PELLEHNIA, C KOTOPbIMM
3aKOH CBSI3bIBAET 3aKpen/siemMble B MPOLECCYabHbIX [OKYMEHTaX BbIBO-
[bl 0 A0Ka3aHHOCTW (HeA0Ka3aHHOCTI) OTAE/bHbLIX 0OCTOSATENLCTB Aena n
MPOUCLUEALLIEr0 COObITVSA B LIENOM.

BblpaXasicb B KaTeropuyeckux Mo CBOEMY XapaKTepy CYXAEHMSX,
OLieHKa [j0Ka3aTe/IbCTB Ha KOHEYHOM, 3aBepLUatOLLEM 3Tane 40Ka3blBaHWS
npuobpeTaeT 0C060e 3Ha4YeHNE B CUJTY NOCNEACTBMIA, CBA3aHHbIX C ee pe-
3ynbTaTaMu. 3[€eCb OHa YXKe HOCUT He COMyTCTBYHOLMIA COBUPaHUIO fo-
Ka3aTeNbCTB XapaKTep, a BbICTYNaeT B YACTOM BUAE, CTAHOBMTCS Camo-
CTOATENbHON MpoLeccyanbHO KaTeropueii.

dopmympys NpaBuio 0 He06XOAMMOCTM OCHOBbIBATH OLEHKY f0-
KasaTe/IbCTB Ha BCECTOPOHHEM, MOHOM W OBLEKTUBHOM PacCMOTPEHUM
BCEX 0OCTOATE/NLCTB fieNla B UX COBOKYMHOCTU, 3aKOHOAATENb Creuuab-
HO BbIAENSET ee 3aK/THUNTENbHbIN 3Tan U3 MbICUTENbHON AeATeNbHOCTH
CyObeKTOB, MOMMEHOBaHHbIX B CT. 17 OCHOB YrofloBHOrO CyAonpo-
n3eoacTea Cotoza CCP 1 corosHbIX pecny6nmk (cT. 71 YTK).

B camocTosTe/bHbIA 3Tan MOXET 6bITb BblAeneHa, Kak npegcras-
NseTcs, TakkKe OUeHKa [0Kas3aTenbCTB, MPEALUeCTBYHOLIAS MPUHATUIO
MpoLEecCyabHbIX PELUEHNA, KOTOPbIE 3aKOH CBAI3bIBAET C Ha/IMUMEM He-
06X0AMMBIX (PAKTUYECKMX OCHOBaHWIA, YCTaHAB/IMBAEMbIX MYTEM OLIEHKM
BCEX COOpaHHbIX K HACTOALEMY MOMEHTY paccrefoBaHusi (CyaebHoro
pasbupatenbCcTBa) A0KasaTenbeTB. K Mx umcny cnefyeT OTHECTU peLue-
HUS:

a) 0 NPVB/IEYEHNN B Ka4eCTBe 0OBMHAEMOrO; 6) 06 136paHMK Mepbl
MpeceyeHns; B) 0 COEANHEHNN W BbIAENEHNN YTONOBHbLIX Aen; ) O nproc-
TaHOBNEHWV NPOM3BOACTBA MO AENy.

Ecnn KoHeuHas Lefib AOKasblBaHWUS COCTOMT B TOM, YTOObI JOCTO-
BEPHO YCTaHOBWTb BCE CYLLUECTBEHHbIE ANS PeLleHNs Aena 06CToATeNbCT-
Ba, OXBaTblBaéMble MOHSATMEM MpeaMeTa [OKasblBaHUs, TO AOKasblBaHME
OCHOBaHMIN «MPOMEXYTOUHbIX» PELLEHNA MeeT ropasfgo 6onee orpaHu-
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YEHHYIO 3afjauy: YCTaHOBUTbL 0OCTOATENLCTBA AeNa B TO Mepe, B Kakoii
3TO Heo6X04MMO M [OCTATOMHO 415 ONpeAenieHns AasibHeLLero Hanpas-
NleHUs NPOM3BOACTBA M OBECNeYeHNUs ero MosIHOTbI, BCECTOPOHHOCTU W
00BLEKTMBHOCTY, 4151 COBMIOAEHNS rapaHTUiA U MpaB Y4aCTHUKOB MpOLec-
ca».

OTnpasnssach B ONpeAeneHWN OLEHKM [0Ka3aTenbCTB Kak camo-
CTOSITE/IbHO MPOLECCYa/IbHON  KaTeropum OT XapakKTepa W 3HayeHus
MPVUHMUMAEMbIX Ha ee OCHOBE PELLEHWIA, Mbl UCXOAUM U3 TOTO, YTO MO3Ha-
HWe B Yro/I0OBHOM CyZAOMPOW3BOACTBE OCYLLECTBNAETCA HE TO/bKO perna-
MeHTUpoBaHHbIMU YTIK. cpencteamu. OTHOCALLMECH K Aeny 3HaHMSA MO-
ryT 6bITb M3B/IEYEHbI U U3 HEMPOLIECCYaSlbHbIX MCTOYHUKOB (OnepaTus-
Hble laHHble, aHOHUMHbIe NMUCbMa, COOOLLEHMA MPecchbl U T. M., NoBefe-
HWe O0BGBMHAEMOrO W CBUAETENe MpyU MPOBEAEHNN CNEACTBEHHBIX U Cy-
[e6HbIX AeincTBuiA). Ha ocHoBe MH(opMauum, MoMyYeHHON Henpoueccy-
afbHbIM MyTEM, MOrYT BbIABUraTbCs BEPCUW, ONPeLenaTbCs TaKTUKa
MPOBEeAEHNS CNeACTBEHHbIX (CyAebHbIX) AE/CTBUIA, YCTaHaBNMBaTLCA My-
TN U CPeLCcTBa 0OHapYXXeHUs HOBbIX AoKa3aTenbcTB. OHAKO MCMOo/b30-
BaHMe ee HegomycTMMO A1 060CHOBaHUS MPOLECCYaslbHbIX PELIeHNiA
(Kpome CBfA3aHHbIX C NOMyYeHWeM 1 0becneyeHeM [JOKa3aTebCTB), 4/1a
YCTaHOB/EHNS (PAKTUYECKUX 0O6CTOATENLCTB MO Aeny. MoaToMy cnefosa-
Tenb U Cyf 063aHbl CTPOUTHL CBOW BbIBOAbI /ILLIL HA OCHOBE (hakTuue-
CKMX [aHHbIX, KOTOpble MOMYT BbICTYMNaTb B KAYeCcTBe MPOLEeCcCyaslbHbIX
[lOKa3aTefIbCTB, U OLEHNBATb WX B COOTBETCTBUM C TpeboBaHUAMU CT. 17
OcHos.

Takum 06pa3oM, ecnu MbICIMTENbHAA AeATeNbHOCTb COCTaBNseT
Coflep>KaHve OLeHKM [0Ka3aTeNlbCTB, TO M3/I0XEHWE B NPOLeccyabHbIX
aKTax CfieflaHHbIX Ha ee OCHOBe BbIBOZOB, a B NPeLyCMOTPEHHbIX 3aKO-
HOM Cny4yasix M camoro npouecca Mx 060CHOBaHWMS MOXHO paccMaTpu-
BaTb KaK Yro/IOBHO-NPOLECCYaNibHYO0 (IOpMY OLIEHKW [l0Ka3aTe/lbCTB
VIMEHHO 3TW BHeELUHe OOBEKTUBMPOBAHHbLIE Pe3y/bTaTbl MbICIUTENBHON
[eATeNbHOCTY MO3BOMSIIOT CYAWTb O BLIMOSIHEHWM TPeboBaHMWIA 3aKOHa,
OTHOCALLMXCA K COAEPXaHMIO OLLEHKM [10Ka3aTe/bCTB.

B yronoBHO-NpoLecCyanbHON nuTepaType 3ajayu, peLlaemble
OLIEHKOI [0Ka3aTe/bCTB, OMpeaenstoTcs HeogHo3HauyHo. lMpefcTaBnseT-
CA—CLMHKA [0Ka3aTeNlbCTB A0/DKHA YCTaHOBUTL UX AOMYCTUMOCTb, OT-
HOCMMOCTb, AOCTOBEPHOCTb, CUAY, AOCTATOMHOCTb /19 MPU3HaHUA [O0Ka-
3aHHbLIMY UCKOMbIX (aKTOB M0 Jeny.

1. Mpwn3HaTb [0Ka3aTeNbCTBO AONYCTUMbIM — 3HAYUT CAenaTb
BbIBOZA O COOMOAEHWMN TpeboBaHWil 3aKoHa, MPeAbSBASEMbIX K €r0 Mpo-
LleccyanbHoiA hopme, KOTOpas BK/IHOYaeT B Ce6S: a) UCTOYHUK; 6) ycno-
BWSI; B) CMOCOGbI MOMYYEHNSI U 3aKPEM/IEHNS CBEAEHNI 06 06CTOATENbCT-
Bax Jena.
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Ecnu ncuepnbiBatowwyin nepeydeHb UCTOUHUKOB A0Ka3aTeNbCTs, KO-
TOpbIV gaetca B €T. 69 YTIK, 1 nx nogpobHas XapaKTepucTuKa, cogep-
Xaulasica B CT. cT. 72, 74—77, 80, 83, 87—88 YK, o3HavatoT 6e3yc-
NOBHYIO HEAOMYyCTUMOCTb (PAaKTUYECKMX [aHHbIX, MOMYYEHHbIX U3 UC-
TOYHWKA, HE MPefyCMOTPEHHOro MpoLeccyanbHbIM MpaBoM (onepaTue-
Hble MaTepuasibl, aHOHUMHbIE NCbMA U T. N.), TO 3HAYUTENLHO CNIOXHEE
peLLaeTcs BOMPOC O MOCNEACTBUAX HapyLUeHWIn TpeboBaHWA 3aKOHa, Ka-
CaloLLMXCA NPOBEAEHNA CNEACTBEHHbIX LEVCTBUIA U 3aKpensieHus nony-
YEeHHbIX Pe3y/bTaToB.

B nepBom nsgaHun MoHorpatum «Teopust oKasaTenbCTB B COBET-
CKOM YrO/fI0BHOM MPOLIECCe» YKa3blBaNOCh, YTO MPW PELUEHWN JaHHOro
BOMpoca cneflyetT OTNPaBfsATbCA OT MOMOXEHWS O MNOCNeAOBaTE/lbHOM
NogYMHEHNN TPeboBaHWMIA MpoLecCyanbHOl (DOPMbl YCTaHOBNEHWIO WC-
TWHbI MO ANy W YTO NO3TOMY «BCSIKOE MPOLECcCya/lbHoe HapyLUeHwue, [o-
MyLLeHHOe MNpW COOMPaHUM [OKA3aTeNbCTB, AO/MKHO ObiThb OLEHEHO C
TOYKW 3PEHNS TOr0, CTaBUT /I OHO MOJ, COMHEHWE COBPaHHbIA TaknMM 06-
pasom [0KasaTe/lbCTBEHHbI MaTepuas U BbITEKAOLLME M3 HETO BbIBOAbI
Mo CyLecTBy gena». JT0, N0 HalleMy MHEHWIO, He COBCEM TOYHO. [1po-
LeccyanbHast hopma 06CNyXMBaeT [Be TECHO MEXAy CO00i CBA3aHHbIE,
HO, TEM He MeHee, MOMHOCTbI He CUBAOLLMECH 3afauun: BO-NepBblX,
06ecneunTb LOCTOBEPHOCTb [OKA3aTebCTB, BO BTOPbIX, OrpaguTh npasa
1 3aKOHHbIE MHTEPEChI rpaXkiaH B YroIoBHOM MnpoLiecce.

YenoBeyeckoe [OCTOMHCTBO, MNpaBa /IMYHOCTM B  COLMa-
NNCTUYECKOM 0O6LLECTBE MPEeACTaBMAOT COOO0M CaMOCTOATENbHYH WU
OYeHb BbICOKYIO COLMaTbHYK LEHHOCTb. YCTaHOBMIEHNE WCTUHbI He
[O/MKHO OCYLLECTBNATLCS 32 CUET MX HapylleHus. besycnoBHoe npusHa-
HWe [oKa3aTeNbCTBa HeAOMyCTUMbIM [OMKHO HacTynaTb He TONbKO B
C/lyyae, Korga OHO MOyYeHO 13 HeHaANeXallero UCTOYHMKa, HO 1 TOoraa,
Korfa ero nosyyeHue 66110 COMPSHXKEHO C CYLLECTBEHHLIM HapyLleHWeM
MpaB ¥ 3aKOHHbLIX MHTEPECOB FpaXKaaH.

K Takomy e BbIBOZY NPUXOAAT (hakTUYECKU 1 aBTopbl «Teopum
[0Ka3aTeNbCTB», CNpPaBes/IMBO YKa3biBas, YTO 40Ka3aTeNbCTBa, NOMyYeH-
Hble MPECTYMNHbIM MyTeM, «BCErfa HefomnyCTUMbI U MOAMEXAT yCTpaHe-
HUIO U3 Aena... 6e3 JanbHeiiero obcyxxaeHMs Bompoca 06 KX JOCTO-
BEPHOCTM».

MpefcTaBnseTcsa, UTO HeLOMYCTUMOCTb [0Ka3aTeNbCTB AO0/MKHbI
BfleUb TaKKe NpoBefeHMe 06bICKa 663 caHKLMM NPoKypopa (3a UCKoYe-
HUEM W3bSTWUI U3 ITOr0 MNpaBwa, NPeLyCMOTPEHHbLIX 3aKOHOM) W Hesa-
KOHHas BbleMKa MNOYTOBO-TeNerpagHoli KOpPecrnoHAeHUMN, nbo Takume
[IeiCTBMS HapyLUalOT OCHOBHble, 3aKpenneHHble KoHcTuTyumeir CCCP
npasa rpaxgaH Ha HeMPUKOCHOBEHHOCTb XXWUNLA 1 TaliHy NepenucKu.

VMHoli noaxop Heobxoaum K Aedektam npoLeccyanbHoW (hopMbl,
HEe CBS3aHHbIM C HE3aKOHHOCTbIO WCTOYHMKA [0Ka3aTeNbCTB U HapyLue-
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HUEM KOHCTWTYLIMOHHbIX MpaB AMuyHocTU. MMpaBuna nonyyeHus MHAGop-
Maumy 1 NopsfKa ee (UKcaumm Hanpas/ieHbl Ha 06ecreyeHve JOCTOBEP-
HOCTW [0Ka3aTeNbCTB, MNO3TOMY WX OLEHKA CTAHOBWTCA COCTABHOWM Ya-
CTbIO peLUeHns 3Toii bonee o6Leln 3agaun. Ecnn gonyLieHHble HapylLue-
HUS yAaeTcs BOCMO/HWTL MyTeM MPOBEAEHWS ApYrvMX MpoLeccyanbHbIX
[eicTBAiA, TO B COOTBETCTBMM C  TEPMUHOMOTMEN  YrO/IOBHO-
npoueccyanbHoro 3akoHa (CT. 345 YTIK) oHM MOryT 6bITb COYTEHbI He-
CYLLECTBEHHbIMW, T. €. He MOB/IMABLUMMY Ha BCECTOPOHHOCTb, MOSHOTY Y
0OBEKTVMBHOCTL paccrefjoBaHus, a [oKas3aTeNibcTBa — AONYLEHbl K
[anbHelLemMy MCCef0BaHNIO 1 OLLEHKE.

BonbLueii yacTblo 3TO KacaeTcsl YCTAHOB/IEHHOM 3aKOHOM MpoLec-
CyaibHOW (hopMbl 3aKpenneHns AokasaTenbcTs. CBuAeTelb MOXET yao-
CTOBEpUTb B Cyfe MPaBW/IbHOCTb 3anMCu CBOMX MOKa3aHWiA, JaHHbIX Ha
npeABapuUTe/IbHOM CMeACTBUM, XOTA MPOTOKON UM He Obli NognucaH no
HeJOCMOTPY CNefoBaTens; MOHATON—3acBUAETENbCTBOBATL CBOE Yy4a-
CTWe B MPOBEAEHVM OCMOTPA; ero NokasaHWs MOryT ObITb Takxe MoA-
TBEPXAEHbI JOMpocamn ApYrux v, NPUHUMAaBLLMX yYacTue B MpoBeje-
HUW CNEeACTBEHHOIO AEACTBMA, U T. M.

Mo TakoMy nyTW 1 UaeT cypebHasa npaktvka. Tak, no geny L.,
COBEPLUMBLLEr0 XY/IMIaHCKNE eACTBUA B MHCTUTYTCKOM OBLUEXUTUN, B
KayecTBe BELLECTBEHHOrO [0Ka3aTenbCTBa (MrypupoBan HoX. Hox 6bin
0TO6paH y 06BMHAEMOrO MPOXMBABLUMMW TaMm CTYAeHTaMu, a 3aTeMm ne-
pejaH MpuobbIBLUEMY Ha MECTO NPOWCLLECTBMS COTPYAHWUKY MWUIULWW.
MocnegHuii MoMy4YeHre HOXa MpoLeccyanbHO He othopMuA, a Cnefosa-
Te/b BMOCMEACTBMM OrpaHUYWIICA BbIHECEHWMEM MOCTaHOBNEHWS O Npu-
obLeHun ero K geny. B cynebHom pa3bupaTensCTBe BO3HWK BOMPOC O
[OMYyCTUMOCTM [JaHHOrO A0Ka3aTenscTea. [lonpocus caugeTenei, cyg yc-
TaHOBW/ (aKT U3bATUA HOXA M 0B60CHOBAHHO MPU3HAJ 33 HUM 3HaueHue
BELLECTBEHHOIO [0Ka3aTeNbCTBa, HECMOTPA Ha HapyLleHue npoueccy-
anbHOM (hOPMbI AOKa3bIBAHUS.

Ecnmn pedekT, npoueccyanbHOM (opMbl BOCMOMHWTL HE YAAN0Ch,
[l0Ka3aTeNbCTBO MPU3HAETCA HedonyCTUMbIM B CWUY HEYCTPaHUMbIX CO-
MHEHWIA B €r0 JOCTOBEPHOCTU.

Takaa cuTyaums Bo3HWKAA No geny I, NPUBIEYEHHOrO K YroJsoB-
HO OTBETCTBEHHOCTW MO OOBWMHEHUIO B CObITE MOXULLEHHbIX KPACOK.
Mpun o6bicke B foMe 06BMHAEMOr0 6Gblia U3bsATa rMps, Ha KOTOPOIA Kpu-
MWUHA/IMCTUYECKAA 3KCNepTH3a BbISIBUMA CNefbl BELLECTBA.

OfHako rmps He 6blna B COOTBETCTBUM C TpeboBaHuaMM CT. 171
YTIK ynakoBaHa 1 oreyataHa Ha MecTe 00bICKa, @ 0CMOTP, MPU KOTOPOM
6bInIn 06HAPYXKeHbI CNefbl BELLECTBa, NMPU3HAHHOIO BMOCEACTBUM, Kpac-
KOV, NPOM3BOAMICS NULLb Yepe3 ABOe CYTOK MOc/e M3bATWA rupu. ITUM
HapyLLeHvieM BOCNOb30Ba/IcA I, YTBEPXKAABLUNIA B CBOUX OOBSCHEHUAX,
YTO HMKaKUX CNefioB Ha rMpe B MOMEHT U3bATUA He bbl10. Cya npeanpu-
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HSN MOMbITKY BOCMOMHUTL YyLLEHWe CNeACTBEHHBIX OPraHoB MyTem fo-
Mpoca NOHATLIX, NPUCYTCTBOBABLUMX NpW 06bICKe. HO OHK 3asBKAK, YTO
BO BpeMsi MPOBEAEHUS YKa3aHHOr0 CNefCTBEHHOrO A CTBMA UX BHUMA-
HUe He (PUKCMPOBANIOCh Ha MHTEPECYHOWMX Cyf cnefax. MockonbKy Bep-
CUIO MOACYAVMOrO OMPOBEPrHYTh HE YAanoch, BELLECTBEHHOE [O0Ka3a-
TENbCTBO UM 3aK/HOYEHWEe 3KCMepTa yTpaTuan CBOE A0Ka3aTeNbCTBEHHOE
3HaueHve.

TakuM 06pasom, KpuUTepueMm peLleHus Bompoca O A0MyCTUMOCTU
[0Ka3aTeNbCTBa ABNAETCA BOCMO/HMMOCTb MOZOGHOTO poAa HapyLUeHWA,
LONYLLEHHBIX MPU ero NoayYeHnn 1 nkKcalmm.

2. OueHKa [OMyCTUMOCTU [0Ka3aTeNbCTB MPEeALLECTBYET onpese-
NEHUI0 UX JOCTOBEPHOCTMU, T. €. NPaBUILHOCTY MO CYLLECTBY.

CobntofeHne npoLeccyanbHbIX NpaBusT co0OMpaHUs 1 3aKpernieHus
ellle He MO3BOMSET CUMTATb [0Ka3aTe/bCTBO [OCTOBEPHbIM. [ OMpOLLEeH-
HbI C COOMIOL4EHNEM BCeX TPeOOBaHWUIA 3aKOHa CBUAETEb MOXET AaTb
3aBejOMO /I0KHble MOKa3aHUs MW LOBPOCOBECTHO 3abnyXXAaThCs, Hafd-
nexaLimmM 06pa3oM oopMIEHHOE BELLECTBEHHOE [0Ka3aTeNbCTBO MOXKET
6bITb ChanbCULMPOBAHO; 3aK/THOYEHNIA 3KCNepTa Hay4yHO He 06OCHO-
BaHO U T. .

OTBETUTL Ha BOMPOC O [OCTOBEPHOCTU [0Ka3aTeNbCTBa MOXHO
NMWb B pe3yfbTaTe TLIATENbHOrO B BCECTOPOHHErO0 U3YYeHWs B COBO-
KYMHOCTU UCTOYHMKA (haKTUYECKMX JaHHbIX U BCEro Xofa (hopmupoBa-
HUS [10Ka3aTeNbCTBa; CMOCOBHOCTY AOMPOLLUEHHOTO K BOCMPUSATUIO, 3a-
MOMUHAHWIO 11 BOCMPOM3BEAEHUI0 UHAOpMAaLWK; (hakTOpOoB, MOTYLLMX Ha
3TV MpOLeCChl MOBAUSATb, UCKa3WUTb [EACTBUTENbHYH KapTuHY Mpouc-
Leawero cobbITUA B rnasax BOCMPUHMMABLLETO €ro /nLa; B3aMMOOTHO-
LUEHUIA CBMAETENs C 06BMHAEMbIM M MOTEPMEBLUMM; YCNOBUIA NOABEHMS,
COXPaHEeHMs1 U KOMWUPOBaHWS MaTepUasibHbIX CefoB U T. f. OKoHuaTenb-
HOE peLleHne 0 JOCTOBEPHOCTM OTAENBHOIO [0Ka3aTeNbCTBa MOXET BbITh
MPUHATO B pe3y/ibTaTe COMOCTAaB/IEHNS €r0 COAEPXKaHNs C MHopMaLvei,
MOMYYEHHON o ApYrux MpoLeccyanbHbIX UCTOYHMKOB. JTO OTHOCWTCA
KO BceM 6e3 MCKMUEHMS [0Ka3aTeNbCTBaM, B TOM YMC/E U K 3aK/oue-
HUIO 3KCMepTa, OCHOBAHHOMY Ha CMeLMabHbIX, HayUHbIX MO3HAHHUSAX.

CnepfyeT, 0[HaKO, yYNTbIBaTb, YTO OKOHYaTeNbHAs JOCTOBEPHOCTh
OTAENbHOTO [0Ka3aTeNbCTBa YCTaHABMBAETCA OLIEHKON He BCex qury-
pUpYIOLLMX B Aefle [0Ka3aTeNbCTB, a TOMbKO TeX, KOTOpPble OTHOCATCA K
OfHOMY M TOMY e (hakTy. Hampumep, B3aMMHO NOAKPeNAsOT A0CTO-
BEPHOCTb YT Apyra, C OAHOM CTOPOHLI, 3aK/OYeHMe TPAcOIOrMUecKoi
aKcnepTusbl 06 OJHOPOAHOCTM 0OYBM, U3BLATON Yy MNOLO3PEBAEMOrO, M
00yBM, OCTaBMBLUEN CNnej Ha MecTe MPOMCLLECTBNSA, C LPYrOi — MoKasa-
HUS CBUAETENS O TOM, YTO OH BUAEN TaM MOA03PEBaeMOro He3afonro Ao
COBEpLUEHUS MPECTYN/eHNs. Ho B 3TO UMC/O He BOWAYT [OKa3aTeNnbCTBa,
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yCTaHaBMMBaKOLLME XapaKTep M pasMepbl NPUYMHEHHOTO NPECTYN/IEHNEM
yulep6a.

3. B npouecce OLEHKM A0Ka3aTe/NbCTB PELLAeTCs BOMPOC 06 MX
OTHOCMMOCTM. OBbIYHO NOJ, OTHOCUMOCTBIO [OKa3aTe/IbCTBa MOHUMAET-
CA CBA3b COfEPXKaHUsA NocnefHero ¢ 06CToATeNbCTBAMU, MOLIEXALLMMN
YCTaHOBNEHWIO MO geny. Mpyu 3TOM Hepeako NofYepKMBaeTCs, YTO 3Ta
CBA3b MU COOTBETCTBEHHO OTHOCMMOCTb [OKa3aTeNbCTBa HOCUT OObEKTB-
HblIli XapaKkTep.

Takoe onpefeneHne UCCNefyemMOoro npusHaka Hy>XAaeTcs, Ha Hawl
B3/154, B YTOUHEHMS.

B ocHOBe OTHOCMMOCTW [0Ka3aTeNnbCTB [AENCTBUTENbHO Nexar
006bEKTMBHbIE (OHTOMOMMYECKUNE) CBA3N MEXAY NpeaMeTamu U ABeHNs-
MK LeNCTBUTENBHOCTH: MPUYUHHO CNEeLCTBEHHbIE, YCNOBHO-
06YyCNOBNEHHbIE, MPOCTPAHCTBEHHO-BPEMEHHbIE, 06beMHbIe 1 T.4. K Ha-
yany NpOW3BOACTBA MO ey, OAHAKO, BCe 3T CBA3W HaxoAATcs B Npo-
LUSIOM, X 3afja4a f0Ka3biBaHUA COCTOWT B TOM, YTOObI X BOCCTaHOBWUTb,
BOCCO34aTb.

CBOIACTBO OTHOCMMOCTM COCTaBASIET JIOTMYECKOE OTPEKEHME ITUX
CBsi3eid, CNOCOBHOCTL A0KAa3aTeNbCTBa CMYXKWUTb apryMEHTOM B LENW yMO-
3aK/IH0YeHUI, OBOCHOBLIBAIOLLMX Ha/MyMe WM OTCYTCTBUE WCKOMbIX
(hakToB. Bcerga o4eBMaHa OTHOCMMOCTb MPAMBIX [OKa3aTenbCcTs, cogep-
XaHve KOTOpbIX COBMafaeT C paccrefyembiM cobbiTveM (MM ero uc-
K/IHOYa€eT) U BUHOBHOCTHIO (HEBUHOBHOCTHHO) 06BUHSAEMOrO. Mpr3HaHMIO
OTHOCKMMOCTM MPAMOro [O0KAa3aTe/bCTBa He MPensTCTBYIOT COMHEHMS B
€ro JOCTOBEPHOCTU; OHO OTHOCMMO MO CBOEMY COAEPXaHWUIO AaXe B Clly-
yasix 3aBeIOMOI NTOXXHOCTM MOKa3aHWn 0BGBMHSIEMOrO WM CBUAETENS-
oueBMAaLA.

TpyZHOCTV NPU peLleHnn Bonpoca 06 OTHOCMMOCTU KOCBEHHbIX
[0Ka3aTeNlbCTB BbI3BaHbl TEM, YTO KaXAOMY TaKOMY [A0KasaTenbCTBY,
B3ATOMY B OTAE/IbHOCTU, MOXET ObITb 4aHO HECKO/IbKO PasfMyHbIX B3au-
MOVCK/THOYaOLLMX MCTOMKOBaHWIA. Mo3ToMy pelleHne Bonpoca 06 OTHO-
CMMOCTM KOCBEHHOIO [OKa3aTe/lbCTBa BHayale BbICTYNaeT B (opme
NPEeLANONOXKUTENBHOTO CY)XXAEHNS O ero BO3MOXHOW CBA3M C Nognexa-
LLMIMMW YCTaHOB/IEHUIO 0BCTOATENBCTBAMM.

MpeanonoxeHne 06 OTHOCMMOCTU OBHAPYXKEHHbIX (PAKTUYECKMX
[aHHbIX—Heobxo4uMasa MPeAnochbifika UX fa/lbHEALEero MccnesoBaHus.
B xoge nocnegHero OueHKa OTHOCMMOCTM MOXET HEOLHOKPaTHO Me-
HATLCA NOJ BAUSHWEM HOBbIX CBEAEHWI 00 06CTOSATENLCTBAX paccneaye-
MOF0 COObITMA. TaK, OOHAapy>XMB Ha MECTe MPOWCLUECTBUS TOMNOBHON
yb0p Ha nepBbIX NOpax MOXHO MPELNON0KNUTb, YTO OH He MPUHALIEXMNT
NOTEPNEBLLEMY U, BO3MOXXHO, MOTEPSH MPECTYMHNKOM. [MocTynneHune xe
CBEAEHWIN 0 TOM, UYTO HaieHHbIA FONOBHOM YOOP MPUHAANEXNT rpaxaa-
HUHY K., N0O3BOMISET YMO3aKMOUYMTb O MPUYACTHOCTW MOCNEAHEro K Co-
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BEPLLEHMIO MPeCTynneHns. [aHHble 0 TOM, YTO NOc/iefHee BpeMs npu-
Hagnexawuii K. ronoBHoin y6op HOCUN ero ToBapuLL, No 06LLeXnTHio B,
BHOBb M3MEHSIOT OLEHKY OTHOCMMOCTM 3TOr0 [AoKasatenscTtea. [asb-
Helllee nccnefoBaHMe MOXET NMPUBECTM K TPEM CUTyauusm: a) OyayT
06Hapy)XeHbl HOBble [0OKa3aTeNbCTBa, HECOMHEHHO, YCTaHaBMBatOLLME
BWHOBHOCTbL B., cpean KOTOpbIX 3aliMET CBOE MECTO M (haKT MoTepu UM
Ha MecTe NPecTynneHnst roNOBHOro y6opa; 6) 6yaeT A0Ka3aHo, UTo B. K
MPECTYNNEHNIO HE NPUYACTEH; B) He yAacTCs LOCTOBEPHO YCTaHOBUTb HU
BVHY, HW HEBMHOBHOCTb B., 1 feno OyaeT npekpalleHo 3a HefokasaH-
HOCTbIO €r0 y4acTusi B COBEPLLEHUN MPECTYMNNEHNS.

VHbIMK cnoBamu, CBS3b KOCBEHHOTO [OKa3aTebCTBa C NpesMeToM
[0Ka3blBaHUA 60 NOATBEPXKAAETCS, MO0 ONpoBepraeTcs, 1Mo BOMPoC
0 Ha/IM4MM 3TOI CBA3U OCTAETCS OTKPbITbIM. OKOHYaTeNbHOE, LOCTOBEP-
HOE 3HaHMe 0 CBA3N MeXAy JoKa3aTeNbCTBaMM U 06CTOATENLCTBAMM Aena
Mbl NOMyYyaem NWLWb TOrAa, KOrfja fAefiaeM BbIBOL O [0Ka3aHHOCTU Mo-
cnegHux. Mo aToli NpUYKMHE OTHOCMMOCTb Kak CBOMCTBO KOCBEHHOrO [0-
KasaTenibCTBa CyLLECTBYET W BbIMO/HAET CBOM (PYHKUMW B npoLecce fo-
Ka3bIBaHWN UMEHHO B (hopMe MPeAnonoXNTENbHOTO, & He OKOHYaTe/TbHO-
IO CY)XJEHWS O €ro CBA3W C UCKOMbIMU (hakTamu.

CyTb npaBuna 06 0THOCUMOCTM [OKA3aTeNbCTB — B OFPaHUYeHNN
MpefenioB [OKasblBaHWS KPYroM CYLUECTBEHHbIX AN paspelueHns gena
06CTOATENLCTB.

OcCHOBY 4719 pelleHWsi Bonpoca 06 OTHOCMMOCTW [0Ka3aTeNbCTB
[AaeT YronoBHO-MPOLECCYa/bHbIA 3aKOH, YCTaHaBIMBAKOLWMIA B OOLLEM
BMJE NPeAMeT 40Ka3biBaHMSA NO YroN0BHbLIM AefiaM.

M3 BCero Kpyra OTHOCALWMXCS K Aeny A0KasaTenbCTB CrefyeTt B
MepBYH0 O4Yepesb BbILENUTb  (haKTUYECKMe AaHHbIE, YKasblBatoLwye Ha: a)
Ha/nume UM OTCYTCTBME paccneayemMoro cobbitns (gesHws); 6) BUHOB-
HOCTb WM HEBMHOBHOCTb OOBMHSEMOrO B €ro COBepLUEHMU. ITU [O-
KasaTenbCTBa MO3BONSAKOT OTBETUTHL HA LEHTPa/IbHbIA BOMPOC YrOM0BHO-
MpOoLLeCCyanbHOro  J0Ka3blBaHUA — 06 YMbILIEHHOM, HEOCTOPOXXHOM
WM C/ly4aiiHOM COBEPLUEHUW OMPEefeNeHHbIM SIMLOM KOHKPETHbIX feid-
CTBWIA MPECTYMHOro 60, HaNpPOTMB, HENPECTYNHOIO XapakTepa.

CogepxaHne 3TUX [EACTBUIA, a TaKkKe psga 00CTOATENbCTB,
B/INSAHOLLMX Ha CTEMEeHb W XapakTep OTBETCTBEHHOCTW 06BMHAEMOrO, pac-
KpbIBAeTCSA YrofoBHO-NpaBoBbIMM HopMmamn. Hopmbl O6Lein yactn YK
COZepXKaT Npu3Haky cybbekTa NPecTyn/ieHns, ONpeaenstoT NOHATAS COo-
y4yacTusl, He06X0AMMOI 0BOPOHbI, KpaitHei HeobxoaMMOocTK, hopM Bu-
Hbl, MEPEeYNCNAIOT 0BCTOSATENbCTBE, CMArYaloLLMe W OTAryatowme yro-
NOBHYHO OTBETCTBEHHOCTb. [MpM3HaKM MPECTYMHOro AesHUSA, XapakTepu-
3ylOLLME ero 06bEKT, 0ObEKTVBHYIO U CYOBLEKTMBHYO CTOPOHbI, U3nara-
HOTCA B Ancnosnumax cratein OcobeHHoin yactn YK.
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P yronoBHoO-NpaBoBbIX HOPM COLEPXMUT TaK HasblBaemble OfiaH-
KETHble AMUCMO3NLMK, OTCbiNas AN YACHEHWUS KOHKPETHOTO COfepXaHus
nepemMeHHbIX NPU3HAKOB COCTaBa NPECTYMN/IEHN K MHbIM, B BOMbLUMHCTBE
CBOEM MOL3AaKOHHbIM aKTaM, K TakuM, KakK mnpasuia MnoseToB, TeXHUKM
6e30MacHOCTM, OXpaHbl TPYAa, BOMHCKONA CMyXObl U T. 4., 6e3 ysACHeHNs
KOTOPbIX HEBO3MOXHO PELLMTb BOMPOC 06 OTHOCMMOCTM JOKa3aTe/bCTB.

BmecTe ¢ TeM ponib YronoBHO-NPaBOBbIX HOPM HEb3si NMOHUMATb
TaK, YTO OHU KOHKPETU3UPYIOT MpeaMeT [0KasblBaHUs MO YroI0BHOMY
deny. Kak Hwke 6y[eT noKasaHo, A3blKy MaTepranbHOro 3aKOHa O4eHb
4acTO HefOCTaeT MMEHHO HeOOXOAUMON CTeneHW KOHKPETHOCTW ANs To-
ro, YTobbl ONMChIBaTL OGCTOATENLCTBA, KOTOPbIE JO/MKHbI BbITb YCTAHOB-
neHbl. [103TOMY Hefb3A CTaBUTb 3HAK PABEHCTBA MEX[Y [O0Ka3blBaHVeM
(hakT4eCcKUx 06CTOATENbCTB AeNa U OnpefeneHneM cocTasa NpecTyne-
HuA. PelleHne nocnegHen 3agaumn TpebyeT 4ONONHUTENbHBIX OMMYECKUX
OLIEHOYHbIX ONepaLmid, BbIXOAALLMX 33 PAMKM NPOLLECCyanbHOro A0Kasbl-
BaHu.

Mpu onpegeneHNM OTHOCUMOCTW  [OKA3aTeNbCTB  BO3HMKAKOT
OLMGKN ABOSKOro pofa. Bo-nepsbiX, B CUCTEMY [0Ka3aTeNbCTB BK/IO-
4aloTCA AaHHble, He CBA3aHHbIE HY C OfHUM U3 3MEMEHTOB npeamMeTa Ao-
KasblBaHWs. BO-BTOpPbIX, HEBEPHOE WCTONKOBAHME MOMy4YaeT OTHOCALLee-
A K feny [0Ka3aTeNnbCTBO: OHO CTABUTCH B CBA3b C (haKTOM, KOTOPbI B
[eCTBATENBHOCTY HE CMOCOBHO YCTaHOBWTb. Tak, He CAYXMUT [0Kasa-
TeNbCTBOM BWHbI (haKT MPeXHel CyauMOCTM 06BMHSEMOrO, XOTS OH Xa-
paKTepu3yeT MMYHOCTb BUHOBHOIO U MOXET B/IMATH Ha CTemneHb W Xapak-
Tep ero OTBETCTBEHHOCTM.

BcTpevatowimecs Ha NpakTWKe Clyvanm HEBEPHOr0 WCTONKOBaHWA
OTHOCAWMXCA K Aeny (hakTUYecKux AaHHbix npmeenn W. b. Muxaiinos-
CKYI0 K BbIBOAY O HEO6XOAMMOCTY pa3rpaHuMyvMBaTh BOMPOCbl 06 OTHO-
CMMOCTU [10Ka3aTeNbCTBA W €ro 3HaYeHun no geny. «OnpefenvTb 3Have-
H1e [0Ka3aTeNlbCTBa, — MULLUET OHA, — 3TO 3HAYUT TOUHO W YETKO yCTa-
HOBUTb, KaKve UMeHHO (haKTbl YCTaHaBMMBAKOTCA [aHHbIM [J0Ka3aTeNbCT-
BOM, KakOBO COOTHOLLIEHME 3TUX (PAKTOB C rN1aBHbIM (haKTOM.

Ha Haw B3rnsg, npoBoguTb NoAo6HOE pasrpaHuyeHne HeLeneco-
06pa3Ho. OnpefeneHne 3HaUeHNs JOKa3aTeNbCTBa B TAKOM MOHUMAHWM 1
COCTaBNseT CyLLUECTBO PeLLeHUs BONPOCa O ero 0THocMMocTu. CBA3biBas
[0Ka3aTeNbCTBO He C TeM (PAaKTOM, KOTOpPbIA OHO B [eACTBUTENbHOCTM
CMOCO6HO YCTaHOBWTL, Mbl TEM CaMbIM HEBEPHO peLLaeM BOMPOC O ero
OTHOCKMOCTMW.

VHoe cofiep>kaHue BKIafbIBAeT B MOHATUE «3HAYEHWE [OKa3aTe/lb-
ctea» P. C. BefnkuH, pacnpocTpaHas ero M Ha COBOKYMHOCTb [0Kasa-
TeNbCTB W NOMaras, YTo «yCTaHOBWUTb 3HaYeHWe 40Ka3aTenbCTsa Uan Co-
BOKYMHOCTM [0Ka3aTeNbCTB — 3TO 3HAUNT PELLUUTb, KaKylo Pofb UrpaeT
[aHHOe [0Ka3aTe/bCTBO WM [jaHHas COBOKYMHOCTb [OKa3aTeNbCTB B 06-
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Hapy>XeHUM WCTUHbI, OMNPeAennTb KauyecTBO [0Kas3aTeNbCTBa, €ro LEeH-
HOCTb B CMCTEME [OKa3aTeNbCTB». B 3TOM 4pe3BblYaiiHO LUMPOKOM MO
00bEMY OMpPeAeNieHnn CAUTbl BOEAWMHO pPa3/IMYHblE CTOPOHbI OLEH-
BaeMbIX [A0Ka3aTeNbCTB: OTHOCMMOCTb, CWMa W, 4acTUYHO, A0CTaTou-
HOCTb.

4. ECfim 0THOCMMOCTb — Ka4eCTBEHHas, TO Cuna — KO/IMYECTBEH-
Has XapakKTepuCTVKa OAHOrO W TOro >Xe [oKasaTesbcTBa. OTHOCMMOCTb
OTBEYaeT Ha BOMPOC 0 HANMYMM CBA3M MEXY COAepXKaHWeM foKasaTesb-
CTBa ¥ MOANEXALMM YCTAHOBMEHMIO (HaKTOM, OLIEHKa CW/bl OMpPeAenseT,
HaCcKO/IbKO TOYHO OHO YCTaHaB/IMBAET MCKOMBIA (hakT. VIHbIMK crioBamm,
OTHOCMMOE [0Ka3aTefbCTBO MMEET OMpefeneHHyo Cuay, HeOTHOCKMMOE
— He UMeeT ee BOBCE.

5. OnpefieneHre AOCTATOYHOCTU A0Ka3aTeNbCTB A1 MPUHATUS
OKOHYaTeNbHOr0 PELLEHNs N0 [eny—CamoCTOsTeNbHasA 3ajada OLEHKM
[oKa3aTefbCcTB, ee 3aBepluarolas dasa. CobpaHHble No geny fokasa-
TeNbCTBA MOTYT 6bITb OTHOCALMMICA K AeNy, AOCTOBEPHLIMU MO CBOEMY
COLEPXKaHUIO, 1 TeM He MeHee MX OKaXeTCs HeAoCTaTOuHO ANs TOro,
4yTo6bl MPU3HATL YCTaHOBMEHHLIM KOHEYHbI Te3nc AoKasbiBaHus. Mo-
XKET €CO3[aTbCA M Takoe MOSIOXeHWe, KOrja AoKasaTenscrsa 6yayT npw-
3HaHbl [OCTATOMHbIMM MWL B OTHOLIEHWN HEKOTOPbIX BXOAAWMX B
NpeAMET [0Ka3blBaHWA 06CTOATENLCTB M HEAOCTaTOYHbIMK, YTOObI AaThb
[OCTOBEPHOE 3HAHWE O HANMYKUW APYTUX NUCKOMbIX (DaKTOoB.

BblBOJ, 0 HEAOCTaTOYHOCTU [OKa3aTe/bCTB /11 KaTeropuyeckoro
CY)[EHN — TaKOW e 0ObEKTMBHO BO3MOXHbI/ pe3y/nbTaT cyAe6HOro
Mo3HaHus, Kak 1 TBepfoe Yb6exaeHne B BUHOBHOCTW MM HEBMHOBHOCTU
00BMHseMOro. CBA3bIBaTh, Er0 BO BCEX Cy4asX C OWMOKamm, AOMYyLLEH-
HbIMV NPW UCCNEA0BaHNM N OLiEHKe 10KA3aTeNbCTB, 6bIN0 Obl HENPaBW/Ib-
Ho. MNpeaBapuTenbHoe ¥ cyaebHOe CneAcTBMe MO Aeny MOryT 6biTb Mpo-
BEZEHbI C CYepMbIBatOLLe/i MOMHOTON N O6BEKTUBHOCTBLIO U, TEM HE Me-
Hee, He 3aBEPLUMNTLCA AOCTOBEPHbIMU BbIBOAAMWU. 3aKOH MPeaycMOTpen
TaKue cuUTyauum, pernaMeHTMpOoBaB OnpaBAaHue UM NpekpalleHne aena
Npyv HeJOKa3aHHOCTW y4yacTWsi OOGBMHSIEMOTO B COBEPLUEHMM Npe-
CTYN/IEHNSA, €CNIN UcYepnaHbl BCe BO3MOXHOCTW AN cobupaHus aonos-
HUTENbHBIX JoKasaTenbeTs (CT. cT. 208, 234, 309, 349 YTIK). Moatomy
Henb3s OnpefensTb [OCTAaTOYHOCTb [OKa3aTeNnbCTB Kak «ybexjeHve B
TOM, YTO OCYLLECTB/IEHO BCECTOPOHHEeE, MOSIHOE U OGBLEKTUBHOE MCChe-
[0BaHVe 06CTOATENbCTB fAenay. Takoe yoexaeH e MOXET B psje Clyyaes
COYeTaTbCSA M C BbIBOAOM O HEOCTATOMHOCTM A0KAa3aTeNbCTB.

Mexay peLlaeMbIMK B MPOLIECCE OLIEHKW A0Ka3aTeNbCTB 3afavamu
CYLLIECTBYET KaK CBfi3b, TakK 1 pas3nnume. CBA3b OTHOCMMOCTU, AOMYCTK-
MOCTW, [JOCTOBEPHOCTY, CU/bl U AOCTaTOYHOCTY MPOSIBASETCA B TOM, YTO
OLIEHKa [I0Ka3aTe/IbCTB MOXET CUMTATbCS MPOBEAEHHON MCYepnbIBatoLLEe
MWL TOrAa, Korga AaHbl OTBETbI Ha BOMPOCHI, KacatoLiMecs BCEX YKa-
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3aHHbIX CBOVCTB COGPaHHbIX MO AeNy (aKTUYeCKMX AaHHbIX. OHW pasnn-
yatoTcs MeXAy COGOiA, MOCKOMbKY OTPaXatoT pasHble CTOPOHbI OLEHU-
BaeMblIX JOKa3aTe/bCTB. M03TOMy BOMPOCHI O HAMYMN UMK OTCYTCTBUM Y
[0Ka3aTe/NbCTB 3TWUX CBOWCTB [O/DKHbI CTABUTLCS W peLlaTbCs OTAENbHO
ApyT OT Aipyra.

BblgeneHme CcaMoCTOSITENbHLIX  3afiay  OLEHKM [J0Ka3aTe/bCTB,
obecrieurBasi ee MoOSHOTY W BCECTOPOHHOCTb, MO3BO/SIET OMPEAENUTh CO-
AepXKaHWe NOHATUS «BHYTPEHHee YBeXKAEHNE», C KOTOPbIM 3aKOH CBSi3bl-
BAeT CYLLECTBO 3TOW AeATeNbHOCTU.

1. TMoHATMe «BHYTPeHHee Yyb6eX[eHue», C KOTOPbIM YrO/0BHO-
MpOLeCCYabHbI 3aKOH CBA3bIBAET MbICIUTENbHYIO AEATENbHOCTb CYAeN,
NMpoKypopa, cnefoBaTens v nuua, nponssofALLero fo3HaHue, Nno OLeHkKe
[0Kas3aTe/bCTB, He ABMAETCA CheLupmnyeckn nNpaBoBbiM NoHATVEM. Kak
00LLeynoTpebuTeNlbHOE BbIPAXKEHWE OHO HECET PasNMYyHOe CMbIC/0BOE
cofepxaHue.

B «Teopun gokasatensCcTs...» NOAYEPKNBAETCS, YTO «yKasaHue 3a-
KOHa Ha BHYTpeHHee ybeXxzeHue HY)XHO, Npexae BCero, MoHWMaTb Kak
UCKMIOUYUTENBHOCTL KOMMETEHUMW NinLa, BefyLUero rnpownssBoACTBO MO
aeny».

A. P. PaTMHOB onpeaenseT BHYTpeHHee yoexaeHne «Kak cBoboj-
HOE OT BHELLHEro NPUHYXXAEHUA 1 He CBA3aHHOe (hopMasibHbIMW NPeani-
CaHUAMU VCKaHNE UCTUHbI».

MpuBeaeHHbIE AeUHULMM, KaK NPefCcTaB/feTcs, He packpbiBatoT
B MOMHOM Mepe CreuutmKy UCcrefyeMoro MoHATMA. VICKMIoUnTeNbHYHo
KOMMEeTEHUMIO Nnua (opraHa), BedyLlero Mpou3BOACTBO MO feny, Co-
CTaBNSAET HE TOMbKO OLIEHKA [I0KAa3aTenbCTB, HO M KBa/M(UKaLma npe-
CTYNJIeHUs, Ha3HauyeHWe HakasaHus. XapakTepucTukKa BHYTPeHHEro yoe-
XOEHNS KaK «He CBA3AHHOro (OpPMaibHbIMU MPeArucaHusMU UCKaHUs
UCTUHBI»"HETOYHA (PAaKTUYeCKW. MOUCK UCTWHBI B COBETCKOM YTOJIOBHOM
rpoLiecce NPOTEKaeT B pamKax YrofoBHO-NpoLeccyanbHol hopMbl foKa-
3blBaHNA, KOTOpas 3arpeLiaet, B 4aCTHOCTW, NMPUMEHATL ANA PacKpbITUA
MPecTynneHns Npuembl 1 METO/AbI, HapyLLAtoLLMe Npasa U 3aKOHHbIe UH-
Tepeckl IMYHOCTH.

Ha Haw B3rnsg, npy onpegeneHWn Mecta W pofin BHYTPEHHErO
ybexeHns B OLEHKe [0Ka3aTenbCTB CedyeT UCXOAUTb U3 TOro, YTo B
YrofIoBHOM MpPOLIecce 310 NOHATME 06nafaeT crneuuduUueckumM Copepia-
HMEM, KOTOpOe SBMIAETCA «aHTUNOAOM» CYLLECTBOBABLLEA paHee cUCTe-
Mbl (DOPMa/IbHBIX [0Ka3aTe/bCTB.
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MocnegHss obs3biBaia Cyh NpU HIMYUW [OKA3aTebCTB onpefe-
NIEHHOTO Pofa M Yncna NpusHasaTb NOACYAUMOr0 BUHOBHBIM U BEIHOCUTb
06BVHUTENbHBLIA NPUroBop. Bce HEOOXOAUMbIE OCHOBAHMS ANS1 OLEHKM
[0Ka3aTeNbCTB COLEPXKa/IMCb B CaMOM 3aKOHe, KOTOpbIi 3apaHee ycTa-
HaBNMBa/ CUY K&KAOMO [40KasaTeNbCTBa.

CogepxaHuie MOHATUA «BHYTPEHHee YOexpeHMe» PacKpbiBaeT B
nepsyto ouepedp Y. 2 cT. 17 OCHOB, rfe ckasaHo, YTO HMKaKune [oKasa-
TeNbCTBa HE MMEIKOT 3apaHee YCTAHOB/IEHHOM CWMbl. JTO 03HAYaeT, YTo
npu (OpPMMPOBaHMM BbIBOAA O [0Ka3aHHOCTU UCKOMbIX (DaKTOB Cy[bM,
MPOKYpop, CnegoBaTeNb, NULO, NMPOU3BOAALLEE [O3HAHWME, HE CNeaytoT
00653aTe/lbHbIM BHELLIHMM A0OrMaM, a OLEeHUBAKOT foKas3aTenbCcTsa C yue-
TOM cneuutmnKn KOHKPETHOIO Yro/I0BHOTO fena.

CoueTaHue UCTOPUYECKOTO M NIOFMYECKOTrO TONIKOBaHWI YroN0BHO-
MpoLeccyanbHOro 3aKoHa AaeT 0CHOBaHve Ans 6o/ee YeTKOro, KOHKpeT-
HOrO OMpefeneHNsi MOHATUS BHYTPEHHEro YOeXAeHMs, KaK Takoro nog-
X0fa K OLEHKe [0Ka3aTe/bCTB, MpW KOTOPOM CyObekT, yCTaHaB/iMBas
thaKTMYecKne 06CTOATENbCTBA AeNa, AeCTBYeT CBOOOAHO M He MOABOANT
06Hapy>KeHHbIe CBeeHM NOA HOPMbI Mpasa. B oTcyTcTBUM Novcka nog-
Nnexalyeint NPYUMEHEHNI0 HOPMbl — KaYeCTBEHHOE OT/IMYME OLEHKM [0Ka-
3aTeNbCTB MO BHYTPEHHEMY YOEXAEHNIO OT NPaBOBOIA OLEHKM (PAKTOB.

B nwutepatype aTa crneuu@uuUHOCTb, OAHAKO, Hepeako 3a-
TYLLEBbIBAETCS W, MO CYTW, CTABUTCA 3HAK PaBEHCTBA MEXAY BHYTPEHHUM
y6exaeHeM Npu OLEHKe [0KasaTeNbCTB M YOeXaeHeM Npu ropugnye-
CKOIN OLEHKe AesHWUs, HampuMep NpU YrosioBHO-MPaBOBOA KBaM(MKa-
umn.

MprMeHeHMe 3aKOHa He SIBNSIETCA LEMKOM (hOopMann3oBaHHOW
onepaumeii, 34ecb TakKXKe MPOSBAAOTCA 3/1EMEHTbI CBOOOAHOrO pauuo-
Ha/IlbHOrO YMCTBEHHOrO0 npouecca. CyTb BONpoca, OAHAKO0, B TOM, Ha YTO
HampasneHa MbICMTENbHAA [EATENbHOCTb MPU MPUMEHEHWN MpaBa K
thakTam, B Yem CyObeKT ybekaaeTcs, CONoCTaBss MX C YKasaHHbIMU B
3aKOHe npu3Hakamu. Mpu NpUMeHeHNK Npasa MbILLIEHNE CYfbW Hanpas-
NIEHO Ha OTbICKaHVe HOPMbI 3aKOHa, ee VCTO/IKOBaHME, OTrpaHnyeHmne oT
CMEXHbIX HOpPM. B pesynbTate Cyabsi MPUXOAMT K YOEXAEHUIO, YTO YyC-
TaHOB/IEHHbIe UM (haKTbl NPeayCMOTPEeHbl UMEHHO [aHHOW, a He N6
JpYroil HOPMOWA 3aKOHa W UTO, CMIEOBATENbHO, OH A&l UM NPaBUbHYIO
MPaBOBYH) OLIEHKY.

B npolecce OLEHKM A0Ka3aTenbCTB, HaMpoTWB, COGpaHHble (hak-
TUYECKME [aHHble He MOABOAATCA MOA Kakme-nnbo MpaBoBble HOPMbI:
BHYTpPeHHee y6exaeHne cybbeKTa pacnpocTpaHsaeTcs 34eCh He TOMbKO Ha
pesynbTaT OLEHKM, HO 1 Ha camo (POPMUPOBaHME KOHEYHOTO BbIBOZA.

Takum o6pasom, cnegyeT NPUIATK K BbIBOLY, YTO CMbICN BbIpaXe-
HUA «OLEHKa MO BHYTPEHHEMY YOEXAEHWIO», COCTOUT B MPOW3BOACTBE
OLLEHKW NpW OTCYTCTBUW MPeAyCTaHOB/EHHbIX MPaBOBbIX Kputepues. He
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CMy4yaliHO 3aKOH YNOTPe6/seT TePMUH «BHYTPEHHEe ybexaeHue» npu-
MEHUTENIbHO K OLeHKe [0Kas3aTe/fbCTB, HO He COAEPXWUT BbIpaXKeHWs
KBANU(MKALMA NPECTYNIEHUSA NO BHYTPEHHEMY YOEXKAEHNIO».

2. Ha BCe N1 pacCMOTpPEHHbIE BbILLIE 3aa4M OLEHKWN [0Ka3aTeNbCTB
pacrnpocTpaHaloTcA npasuna cT. 17 OCHOB, BCE /I OHW peLlakoTca Mo
BHYTPEHHEMY YOEXEHMI0 YNPaBOMOYEeHHbIX Cy6bekToB? Bompoc aToT
OTHOCUTCA, B YaCTHOCTU, K OMpefeneHnio fonyCTUMOCTU [O0Ka3aTe bCTB.

OLeHMBas [0Ka3aTebCTBa C TOUKM 3PEHNUSA UX [OMYCTUMOCTU, CYy-
[bS1 PYKOBOACTBYETCA HOpMamMM Yros0BHO-NMPOLIECCyaslbHOMO 3aKoHa, Y-
TaHaBMMBAIOLMMM UCUEPMbIBAIOLLMIA KPYT WCTOYHUKOB [0Ka3aTeNbCTB U
nogpobHO perfaMeHTUPYIOWMMK MpaBuaa X MoyYeHus 1 3akpenne-
HuA. Mpu onpefeneHUn AOMyCTUMOCTM UMeeT MecTO MNojBefeHue npu-
3HaKOB, XapaKTepusyHLMX MPOLecCyabHy0 (OPMY [1OKa3aTe/bCTBa,
noz HOpPMbI Yro/I0BHO-NPOLIECCYaNlbHOMo NpaBa, T. €. BOMPOC paspeLuaeT-
A NyTeM NPUMEHeHWA Npaea K (hakTy, a He N0 BHYTPEHHeMY Y6exaeHnIo
Cy6beKTa.

YperynmpoBaHHOCTb  AOMYCTUMOCTM  [10Ka3aTe/IbCTB  YTr0J/IOBHO-
npoLeccyaibHbIM 3a8KOHOM He YYWTbIBaeTCA B MOMHOM Mepe B topuamnye-
CKOI NTepaType MpuU aHaiM3e NpaBun ee OLUeHKWU. Tak, B OAWH pAA CTa-
BUT OL|EHKY [0MYCTUMOCTU W OLIEHKY [0CTOBEPHOCTM [10Ka3aTe/bCcTB A.
P. PatuHoB. B. [l. ApCeHbeB, cnpaBedMBO OOpaLLatoLLyil BHUMaHMe Ha
MpaBOBOI XapaKTep OLEHKW AOMYCTMMOCTY [0Ka3aTeNbCTB, TeM He Me-
Hee, nonaraet, 4TO U OHa NPOU3BOAMUTCS MO BHYTPEHHEMY YOEXKIEHUIO.

Mpn 3TOM peLleHne UrHOPUPYeT pas3nnyne, CYLLECTBYIOLLIEE MEX-
[y BHYTPEHHUM YOEXAEHNEM B HAUYUW U OTCYTCTBUM (DAKTOB O6bEK-
TUBHOI [ENCTBUTENBHOCTU 1 BHYTPEHHUM YOEXAEHNEM B NMPaBUIbHOCTM
NMPYMEHeHUs HOPM 3aKOHa.

BbipaXkeHne «/oKasaTe/ibCTBa OLIEHMBAlOTCA MO BHYTPEHHeMY
YOEXEHNIO» 03HAYAET, YTO OHU OLIEHMBAIOTCH HE3ABMCUMO OT BHELLHUX
npefycTaHOB/IEHHbIX KpUTepueB. TakK MPOTEKAeT OLeHKa [JOCTOBEPHOCTH,
CUMbl N JOCTATOYHOCTY [10KA3aTeNbCTB. BHYTpeHHee yoexxaeHne xapak-
TepusyeT 3fecb caM NPOLECC MO3HaHWSA, NOCKOMbKY CYyObLeKT, aenas Bbl-
BO4 O TOM, 4YTO WCCMedyemble COObITUS MMeNN MeCTO B OOLEKTUBHOM
[EeCTBUTENbHOCTY, He MOABOAWT (DAKTWYECKMe AaHHble Mof HOpMy 3a-
KOHa, B KOTOPOWi COAEPKNTCA NX rOTOBasA OLeHKa.

OueHKa [0MyCcTMMOCTU [0Ka3aTe/bCTB CBOAMTCA K COOTHECEHWIO
MPU3HaKOB, XapaKTepU3YIOLWMX MPOLECCYalbHY0 (hopMy (akTUYECKMX
[aHHbIX, C PerfaMeHTUpyroLWMMK 3Ty (opmMy NpeanucaHusmMu 3akoHa. B
pe3ynbTate CyObeKT [OKa3bIBaHWA NPUXOAWT K BbIBOAY, YTO BCE Mpesb-
ABNsEMble 3aKOHOM K npoleccyanbHoll (hopme AokasaTenbCcTB Tpebo-
BaHWS BbIMOMHEHbI.

MpusHaHWe CLeHKN JoMyCTUMOCTW [J0Ka3aTeNbCTB CTPOro npaso-
BOIi B/ieYeT 3a CO6OI BadKHble MPaKTUYECKUe BbIBOAbI. ECnn BbiLeCTos-
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LWWiA Cyfh, UCXOARA M3 NPUHLMNA BHYTPEHHEro Y6eXxaeHus, npu Hanpas-
NeHnn fena Ha JOMoNHWTeNbLHOE paccnefoBaHne He Bripase MpejpeLuaTb
BOMPOCb! O [0Ka3aHHOCTU WAN HEeLOKa3aHHOCTU O0BBMHEHWS, O [OCTO-
BEPHOCTM WAV HefOCTOBEPHOCTM TOTO WAM WHOMO [0KasaTensCTBa M O
NnpemMmyLLecTBax OfHWX [0Ka3aTensCTs nepef apyrumu (ct. 352 YTIK),
TO MO BOMPOCY O AOMYCTUMOCTM J0Ka3aTe/IbCTB ero yKasaHus HocAT 061-
3aTe/bHbI XapakTep. YKasbiBasi, Ha HapyLleHne NpoLeccyaibHON hopMbl
[0Ka3aTe/bCTB, BbILIECTOALMIA CYA He BXOAWUT B [OKa3aHHOCTb (aKToB,
KOTOpble OblNM YCTAHOB/IEHBI B NPUIOBOPE WM OTBEPTHYTbI UM, & KOH-
CTaTVpPYyeT He3aKOHHOCTb UCTOYHMKA WAW MPaBW MOMYUYEHUS MOMOXKeEH-
HbIX B OCHOBY NPUroBopa (akTuyeckunx faHHbIX. Takune yKasaHWUs OCHO-
BbIBAIOTCA Ha YETKMX, OMNpefeNieHHbIX TpeboBaHWAX 3aKoHa, NpeLbsas/se-
MbIX K MpOLecCyaibHOM (hopMe [0Ka3aTebCcTB, OHU OTHOCATCA He K hak-
TUYECKMM, a K MpaBOBbIM BOMPOCaM W MOA/MeXar HeyKNoHHOMY MChon-
HEHWIO OpraHaMu CNeAcTBUs U CYAOM NEPBOMA UHCTaHLWN.

BepxoBHbliii Cyg CCCP HeofHOKpaTHO 06pallian BH/MaHWe Ha He-
[OMYCTUMOCTb MCMONL30BaHWSA B Ka4YecTBe [0Ka3aTe/IbCTB CBUAETENLCTBA
Mo Cyxy, NOKa3aHWiA, NOMTyYeHHbIX B pe3ynbTaTe MPUMEHEHUs HE3aKOoH-
HbIX Mep, MepOnpuATUA OnepaTMBHO-PO3bICKHOrO XapaKTepa, 3ak/toue-
HUWA 3KCMepTa No BONPOCaM, BbIXOAALLMM 32 MpeAesibl ero KOMNeTeHLWN.

YKa3aHWA BbILLECTOALLEr0 Cyfa, eCTECTBEHHO, 0653aTeNbHbl K UC-
MOMHEHWIO B TOW YacCTu, B KakOi YrofoBHO-NPOLEcCyanbHble HOpMbI YyC-
TaHaB/MBAIOT 6€3YCNOBHYH0 HEeOMYCTUMOCTbL MOAYYEHHbIX C HApYyLUEeHN-
€M 3aKOHa (PaKTUYECKUX [AHHbLIX, T. €. B OTHOLUEHUN UCTOYHUKOB [0Ka-
3aTe/bCTB W MOJSIOKEHWIA NpOLEecCyanbHON (DOPMbl  OTPXKAAIOLLMX KOH-
CTUTYLIMOHHbIE MpaBa rpaxaaH.

3a aTMMW mpegenamy OLEHKa LOMyCTUMOCTW, YTpaymBaeT camo-
CTOSITE/bHBIV XapaKTep M CTaHOBMTCA COCTaBHOW YacTbto 6osee 06LIEro
BOMpoca O [OCTOBEPHOCTY [10Ka3aTeNnbCTs, PELLAeMoro, No BHYTPEHHeEMY
y6exeHno CyObekTOB f0Ka3biBaHMA. puyeM B TakuX Cyyasx ynpa-
BOMOYEHHbIE CYOBLEKTbI BHauasle KOHCTaTUPYIOT HapyLleHWe HOpPM Yro-
NOBHO-NPOLIECCYANbHOIO 3aK0Ha, a 3aTeM N0 CBOEMY BHYTPeHHeMy Y6e-
XOEHUIO ONPeaenstoT CTerneHb BAMAHWA LOMYLLEHHbIX HapyLUEeHWA Ha
BCECTOPOHHOCTb, MOMHOTY W OOBLEKTUBHOCTL WCCMEf0BaHWA 06CTOSA-
TeNnLCTB fena.

Cneumndmka oLeHKN JONYCTUMOCTU MPOSBAETCA U B TOM, YTO He-
pesKo OHa He TpebyeT pacCMOTPEHMA [0Ka3aTeNbCTBa B PALY APYTUX:
He3aKOHHOCTb MCTOYHMKA, HampuMep, TYT >Ke BfIeYeT YCTpaHeHve [oKa-
3aTefbCcTsa U3 Aena.

3. HekoTopbiM cBOEOGPA3veM C TOUKU 3PeHUS NPOSIBEHUSA Havana
BHYTPEHHENO YOEXAEHWA OT/IMYAETCA OnpejesieHne OTHOCUMOCTU [OKa-
3aTenbeTB. CKafbIBaeTCA OHO U3 OTBETOB Ha /1Ba BONPOCa: C KakUM (hak-
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TOM CBSI3aHO [J0Ka3aTe/bCTBO; Kak OHO C HUM CBSA3aHO ((hopma, TUM CBS-
3m).

3aKOoH He JaeT nepeyHs (PakTUYECKUX AaHHbLIX, MOTYLLMX CbIrpaThb
ponb [OKa3aTeNbCTB B YrONOBHOM Aefe. He ykasblBaeT OH 1 (hopMbl CBS-
31 [1OKA3aTeNbCTB C UCKOMbIMU (hakTamu. ITO OTPaXKEHO B CAMOM MOHS-
TUW [0Ka3aTeNbCTB, KOTOPbIMU COrflacHo CT. 69 YTIK MOryT CiyxXuTb
nobble hakTUyeckne AaHHble. Takum 06pasoM, BO3MOXKHOCTb MOCT-
POEHMSA IOFMYECKOrO BbIBOLA 06 OTHOCMMOCTM [0KAa3aTeNnbCTB He (op-
Mann3yeTcs HOpMaMmy npaBa W YCTaHaBNMBAETCS OLEHKOW MO BHYTPEH-
Hemy y6exaeHuto. Ho B 3aKOHE OTPaXKeH, XOTS 1 B CaMOii 06LLEN ¢hopMe,
KOHEYHbIi Te3nC [0oKa3biBaHWA: (DaKTWYecKMe faHHble MPU3HAKOTCS OT-
HOCUMbIMMW TOTAa, U TOMbKO TOrda, KOrda U3 HUX MpsMo WM KOCBEHHO
MOTYT ObITb BbIBEfEHbI (PaKTbl, BXOLALLME B NPeAMET foKasblBaHWsA. CTa-
TYC [0KAa3aTeNbCTB 3aKOH MPU3HAET MWL 3a TeMU (DAKTUYECKUMU [aH-
HbIMW, Ha OCHOBE KOTOPbIX YCTAHAB/MBAKOTCA «HA/IMUME UIWN OTCYTCTBUE
06LLECTBEHHO OMAacHOro fesHWs, BUHOBHOCTb NWLA, COBEPLUMUBLLETO 3TO
JesHve, N UHble 06CTOATENbCTBA, UMEIOLLIME 3HAYEHME ANs MPaBUIbHOIO
paspeLueHuns gena» (cT. 69 YTIK).

Takum 06pa3oM, B OLEHKe OTHOCUMOCTM [JO0Ka3aTeNbCTB Habnoia-
eTCs CBOE0OPa3HbIil CHTE3 NPaBOBLIX U (hakTUYecKnx Bonpocos. MNpaso-
BO acnekT [aHHON npobnembl CTAHOBWTCS OCHOBHbIM, KOFfa BbllLe-
CTOALLMIA Cyqd AaeT yKasaHusi 06 OTHOCMMOCTM TeX WK MHbIX (akTuye-
CKMX AaHHbIX. OHM HOCAT 06s3aTeNbHbIli XapaKTep, MOAMEXaT HEeYKIOH-
HOMY WCMOJIHEHWIO MPW [0CNELOBAHNMN U BTOPUYHOM PAcCMOTPEHUN [fe-
na. OpraHbl CNeACTBUS W Cyf MEPBOA MHCTaHLMM He MOryT CYecTb CBe-
[EeHVs, UccneoBaHns KOTOpbIX TPeBYeT BbILLECTOALMIA CYA, He OTHOCS-
LMMUCS K Jeny; OHW 06513aHbl MPOBEPUTb M OLEHWUTb UX M TOMLKO Moche
3TOr0 OKOHYATENbHO PEeLUMTb BOMPOC O CBA3W [0Kas3aTeNibcTBa C UCKO-
MbIMU 06CTOATENBCTBAMU. B 3TOM CMbIC/ie, obpallas feno K focnefosa-
HWIO, CYJ KacCaLMOHHOW (HaA30pHOM) WMHCTaHLUMK MpejpeLlaeT BOnpoc
06 OTHOCMMOCTM [0Ka3aTe/bCTB.

Mofo6Hble yKa3aHMs, KakK MOKasano U3yueHne Haf30pHOM 1 Kacca-
UMOHHON npakTuky BepxoBHoro Cyga CCCP, BepxoBHbix CyaoB
PCOCP, Kasaxckoii CCP 1 Mongasckoii CCP, a Takxe psga 06/1aCTHbIX
CY[I0B, COLEPXMNT KaXJoe BTOPOe onpegenieHne (NocTaHOBNEHWE) O BO3-
BpaLLleHUW fena Ha LoNONHWUTENbHOE paccnefoBaHue.

O6paLllaeTcs BHUMaHWe Ha WUCCMefoBaHWe W OLEHKY AaHHbIX, YC-
TaHaB/MBaIOLMX KaK 0OCTOATENbCTBA, YKasaHHble B CT. 68 YTK Tak u
no6oYHble (aKTbl, BbISCHEHME KOTOPbIX HEOOXOAMMO ANA NPOBEPKY
UMEIOLLMXCA B [ieNe [oKa3aTeNbCTB.

4. Mbl paccMOTPeNn BHYTPeHHee y6exjeHne Kak NoHsATUe, Xapak-
Tepu3ytoLlee NOAXOA K ONpefesieHNo CBOMCTB [0Ka3aTenbCTs, Kak Cro-
€06 VX OLEHKW. BHyTpeHHee ybex[aeHve ABNSETCA TakkKe pPe3ynbTaTom
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OLIEHKW [JOKa3aTe/bCTB. ATOT acrekT BHYTPEHHErO yBexeHus, Nno Halle-
MYy MHEHWIO, CNiedyeT paccMaTpuBaTh B ABYX HarpaB/eHUsX: BO-MEPBbIX,
MPUMEHNTENBHO K I0Ka3aTe/lbCTBaM, BO-BTOPbIX, MPUMEHWTENIBHO K Bbl-
BOZlaM O J0Ka3aHHOCTU (Hef0Ka3aHHOCTUN) MCKOMbIX (PAaKTOB.

[Joka3aTenbCcTBa COCTaBAAOT NPeAMET OLEHKWU. [0 OTHOLLEHMIO K
HWM BHYTPEHHee YbeXeHne BbICTYMaeT B OO0OM fAefe Kak pesy/bTar.
Ho He BO Bcex Cnydyasx OLEHKa [0KAa3aTeNbCTB MOPOXAAeT ybexaeH-
HOCTb B WCTWHHOCTM AOCTWUrHYTOrO 3HaHWS, B CYLUECTBOBAHWW WW He
CYLLIECTBOBaHMM (haKTOB O6BEKTWMBHONM peanbHOCTW. [pu onpaBaaHWn
NM60 NpekpalleHnn aena BBUAY HeAoKa3aHHOCTW y4acTusi 06BUHSEMOrO
B COBEPLLEHWM MPECTYMEHNS COCTOSHWE CO3HaHWA cyaeii (Cnegosatens)
XapaKTepu3yeTcs TBepAbIM YOeX/eHNEM B HEAOCTAaTOUHOCTM MMEHOLLIX-
CA [0Ka3aTenbCTB [/ KaTeropunyeckoro BbiBOAa 0 (hakTe BUMHOBHOCTW,
YTO MO OTHOLLEHUIO K cCaMOMy 3TOMY (hakTy 03HauaeT OTCYTCTBME YBe-
PEHHOCTU B €ro CyLecTBOBaHWW. B Takmx ciyyasx onpasfaTeslbHblii
MPUroBOp OCHOBLIBAETCA Ha TPebOBaHMW YronoBHO-MPOLECCYabHOro
3aKOHa, COrfaCHO KOTOPOMY HefoKasaHHas BWHOBHOCTb HOPUANYECKM
MPVPaBHMBAOTCS K AO0Ka3aHHON HEBUHOBHOCTM.

YueT [ByX yKasaHHbIX HampaB/ieHWUiA MO3BONSET M36exaTb OAHO-
CTOPOHHOCTMW B aHa/M3e BHYTPEHHErO Y6eXaeHNs — pe3yrnbTara OLEHKM
[l0Ka3aTeNbCTB.

MpeacTaBnserca, U4TO BHYTPeHHee ybexaeHWe HeobXoauMMo aHa-
N3MPOBaTb NPUMEHWUTENBHO W K [OKa3aTeNbCTBaM, M K 0OCTOATENbCT-
BaM, MOAJIeXallyM YCTAHOB/IEHWIO MO [eNy, pasyMeeTcs, He CMeLlnBas
OAMH acnekT ¢ apyrum. [lokasaTenbCTBa — 3TO CPefCTBa [A0Ka3blBaHUS,
yCTaHoB/EHWe (DaKTOB 0OBLEKTUBHOW [AEACTBUTENBHOCTM — €ro Lefb.
Peanusaums aToid Lenn, AOCTMXEHWE OOBLEKTVMBHOM MCTUHLI MO Aeny—
Havnbonee 3aKOHOMEpPHBI UTOT CyAe6HOro nccnefoBaHms. Hoceonormye-
cKasl, IOrMYEecKas M MCUXONOTMYECcKas XapaKTepUCTMKN BbIBOLA O Hanu-
YUK MU OTCYTCTBUM UCKOMBIX (DaKTOB — HEOOXOAMMbIIA KOMMOHEHT WUC-

CieloBaHNs BHYTPEHHEro YGeXaeHWs Kak pesynbTaTa OLEHKU [oKasa-
TeNbCTB.

OLleHKa 10Ka3aTe/IbCTB

[esTenbHOCTb OpraHoB NpeaBapuTeNIbHOTO Pacc/efoBaHUs 1 Cyfa
He WCUEepMbIBAeTCs MO3HAHWEM MPOWCLLEALIEr0 B MPOLUJOM COBbLITHS.
OHa BK/IOYAeT TaKKe 0653aHHOCTb flaTh YCTAHOB/IEHHbLIM (haKTam yro-
JIOBHO-MPABOBYIO OLIEHKY W MPUHATL BMACTHOE peLleHne 06 OTBETCTBEH-
HOCTM BUHOBHOIO NNLA.

Bonpoc 0 MecTe OLEHKM [10Ka3aTeNbCTB B CTPYKTYPE MPOLeccy-
a/bHbIX PELLIEHNIA, B YACTHOCTM O € COOTHOLLEHW C YTON0BHO-NPaBOoBOi
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OLIEHKOI fiesiHWA, MOCTaB/EH B FOPUANYECKON HaykKe B paMKax AUCKYCCUn
0 COAEeP>XaHuM YCTaHaB/IMBaeMOIA Mo Aeny UCTUHBI. [ucKyccus aTa npo-
XOOUT yKe anmTenbHoe Bpems. CyLLeCTBO ee CBOAUTCSA 0ObIYHO K TOMY,
MPUMEHVMA N KaTeropus OOLEKTVBHON PETUHbI N1 XapaKTepuCTUKK
pe3ynbTaToB NPaBOBON KBaM(MKALMM NMB0 OHA OTHOCWUTCA TONBKO K
3HaHWIO 0 (PAKTUYECKMX 06CTOATENbCTBAX fena.

Hac, ogHako, 6yfeT WHTepecoBaTb He CTO/MbKO OTBET Ha 3TOT
NPeLCTaBNAWNA HECOMHEHHOE HAy4YHOe W. MPaKTUYECKOe 3HayeHue
BOMPOC, CKOMIbKO TO 06CTOATENBCTBO, YTO HA OCHOBE TOUKM 3PEHWS, pac-
MPOCTPaHAIOLEN MOHATME OOBLEKTMBHOW MCTUHHOCTU (COOTBETCTBEHHO,
NOXHOCTMW) Ha BbIBOAbI FHOPUANYECKON KBaIMUKALMK, CHOPMMPOBa/IaCh
KOHLLeNuws, 060CHOBLIBAIOLLAA HEMOCPEACTBEHHOE BK/HOUEHVE MaTepu-
a/bHO-NPaBOBO OLEHKN B COAEPXaHWe YronoBHO-MPOLECCYanbHOro f0-
KasblBaHu.

«®PaKT co6bITUA MPECTYNAEHNA U ero NpaBoBas CYLLHOCTb Mpef-
CTaBMIAOT Hepas3pbIiBHOE eanHCTBO. O6bEKTVBHAA UCTMHA NO YTOOBHOMY
Jeny peanun3yeTca NuLib B COBOKYMHOCTM (hakTa v ero npaBoBOM 3Hauu-
mocTh», — nuweT A. C. LLUNAnoYHMKOB. ECN «Henb3d cuntatb UCTUH-
HbIM  (haKT, KOTOpPbIA MOMYYMN  HEenpasuibHYH  OO6LLECTBEHHO-NO-
JINTUYECKYHO 1 MPaBOBYHO OLEHKY» TO €CTECTBEHHO Hesb3sl CTaBWUTb BO-
MpOC TaK: MO3HaHWe UCTUHbI (DAKTOB — 3TO OfHO, & MX NPaBoBas OLEeHKa
— [Apyroe». Moatomy W. M. Jly3raH yKasblBaeT, He OCTaB/IA HUKaKNX
COMHEHWIA B HEBO3MOXHOCTW «TaK CTaBWTb BOMPOC», YTO, «OMpesenss
OTHOCMMOCTb W JONYCTUMOCTb [OKa3aTe/bCTB, Halmuve 1 XapakTep CBS-
31 MeXay HWMW, cnefosatenb, MO CYLIECTBY, [aeT MpaBOBYH) OLLEHKY
(hakTam ¥ TONIbKO TaK yCTaHaBNMBAET UCTUHY MO AeNy».

O6beanHeHVe YCTaHOBNEHUA (haKTOB U WX HOPUANYECKOW KBanu-
(hMKaumM B «eduHblii U HepaspbIBHbIA» MPOLECC CYLUECTBEHHO TpaHC-
(hopMMPYET Kak 3afjaum 1 CofepXaHVe OLEHKW [0Ka3aTenbCT, Tak U OC-
HOBaHWS, Ha KOTOPbIX MOKOUTCS BHYTPeHHee ybexaeHne — cnocob u pe-
3y/bTaT OLEHKM.

3apayeli OLEHKM [0Ka3aTenbCTB CTAHOBWUTCA He BOCCTaHOBMEHWE
(haKTNYECKON KAPTUHBI MMEBLLEr0 MECTO B MPOLLSIOM COObITWSA, & «OTbl-
CKaHMe CYLLHOCTEe, OTPaXEHHbIX HOPMamu MaTepuasbHOro Mpasax».
BHyTpeHHee ybexxaeHne B CyLLeCTBOBaHUM (PaKTOB OOBEKTUBHOM LeiiCT-
BUTE/IbHOCTW HAUMHAET pacCMaTpMBaTLCA KaK «PasHOBUAHOCTb MPaBOBO-
ro y6exaeHus ngei, naeonornyeckolii OCHOBO KOTOPOrO SIB/ISIETCS CO-
LIMaIMCTMYECKOE MPaBOCO3HaHME», M M3 CPeAcTBa MO3HaHMs (aKTuue-
CKMX 06CTOATENbCTB Aena MPeBpallaeTcs B «CPeACTBO O0OHApYXeHWs
CBA3U HOPM C KOHKPETHbIMM (haKTamm XU3HW»,

Takvm 06pa3oM, BOMPOC O COOTHOLLUEHUMW OLLEHKW J0Ka3aTe/bCTB U
MPaBOBOiA OLEHKMN (haKTOB MPMOOpeTaeT BaXKHOE 3HayeHue. lMpaBuibHOe
ero paspelleHvie MOXET, M0 HalleMy MHeHWH, obecreunTb Uccneaosa-
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HWe B TPEX HanpaB/eHUAX: BO-NePBbIX, aHanM3a passuTua cyaebHoro no-
3HAHMA; BO-BTOPbIX, [ETabHOr0 PacCMOTPEHUS KATEropum «CyLLHOCTb
JEesHUSA», UTPatOLLER posib METOAO0/0MMYECKOl NPeANOCHINKA BKIOYEHNS
MaTepuasibHO-NPaBOBOro COAEPKAHUA B OLEHKY [JOKA3aTe/NbCTB, W, HaKo-
Hell, B-TPETbUX, aHa/IM3a A3bIKa, KOTOPLIM BbIPaXKaeTCca JOCTUraeMoe My-
TEM OUEHKM [OKa3aTeNbCTB 3HaHWe O (hakTax OOBLEKTUBHON Aeit-
CTBUTENBHOCTH.

1. YcTaHoBEHWE PaKTUUECKUX 0BCTOATENBCTB U UX HOpUaUYecKas
OLiEHKa OCYLLECTBIAKOTCA C CaMOro Havana paccnefoBaHus, 6yLyun He-
06X0MMbIMU KOMMOHEHTAMU NMPUHATUSA BCEX Y3/0BbIX MPOLECCYaNbHbIX
peLeHuid. Tak, y)Ke B NOCTaHOB/EHUM O BO30Y)XXAEHUW Aefia ynpaBomo-
UEHHbI CyObEeKT 00513aH B COOTBETCTBMM C TpeboBaHuamM cT. 112 YTIK
yKasaTb CTaTbl Yro/OBHOrO 3aKOHa, MO NPU3HaKam KOTOPOro OHO BO3-
OyxgaeTcs. B fanbHeiwem 06Hapy) eHHble (hakTUYecKue fAaHHble Mo-
CTOSIHHO COMOCTAB/ATCA C HOPMaMU YrOMIOBHOIO 3aKOHa.

YcTaHOBMEHHble (haKTbl NOABEPratoTCs MPaBOBOW OLEHKe Npu: a)
3a/lepXKaHnn NOL03PEBAEMOTO B COBEPLUEHWUM NPecTynieHus; 6) npuene-
UEHUW B KayeCcTBe OOBWHSEMOrO; B) M36paHMW Mepbl MPEceveHus; )
MPUOCTaHOB/IEHUW NPOU3BOACTBA MO AeNy; A) COeAMHEHUN W BblLENEHNM
YronoBHbIX genl. Mpu 3ToM BbIGOP NOA/SeXalleil NPUMEHEHNIO HOPMbI
TecHeliLMM 06pa3oM nepenneTaeTcs ¢ CobupaHMeM, NPOBEPKO U OLEH-
KO/ [0Ka3aTenbCTB; HepeaKo OHa OTLICKMBAETCA elle 40 BOCCO34aHums
MOJIHOW KapTWHbI MPOMUCLLEALLErO COBLITUS.

Cny>XuT NI 3TO aprymMeHTOM B NOMb3y YTBEPXKAEHUS, 4YTO, YCTa-
HaBnVBas (haKTbl, CNEACTBUE W CY[, TEM CaMbIM OMPEefenstoT U uX opu-
JMYECKMe MPU3HAKWU UK, KaK MHaYe BbIPaXKatoTC MHOrMe asTopbl, No-
3HatOT (haKTbl «B X NMPABOBOM 3HAYEHUMN»?

[JymaeTcsl, UTO B AeCTBMTENBLHOCTW 34€Ch MMEKT MeCTO [JBe pas-
JINYHbIE CTOPOHBI MpOLLecca paccnefoBaHNs U pacCMOTPEHUs fena, KoTo-
pble MPOTEKAKT COBMECTHO, MOCTOSHHO MeX[y CO00i B3aMMOAEWCTBY-
IOT, HO He CNMBAKTCA U 4N JOCTUMXKEHUS CTOALLMX MNepes HUMU 3ajad
npeAnonararoT o6palleHne K pa3HbiM 06/1aCTAM 3HaHWIA.

PakTnyeckme 00CTOATENLCTBA fefla YCTaHaBMBAKOTCA NYTEM CO-
BupaHus, uccnefoBaHNA M OLEHKM [0oKa3aTeNnbCTB. MpaBoBoe 3HauYeHue
3TUX OBCTOATENLCTB BbISBNAETCA MPUHLWMNWAIBHO WHLIM MyTeM — CO-
MOCTaB/MEHNEM MPU3HAKOB [0Ka3aHHbIX (hakTOB C COOTBETCTBYHOLLEN
HOPMOIA YrO/IOBHOIO 3aKOHa. B pesynbTaTe AatoTcst OTBETHbI Ha ABa pas-
NN4YHbIX Bompoca: 1) ycTaHOBNEH N faHHbIN (haKT; 2) Kakoli MpaBoBOi
HOPMOI OH MpefyCMOTPEH.

3TN BONPOCHI Yrof0BHO-MPOLECCYa/IbHbIA 3aKOH OTAENSeT OAWH
OT [pyroro npu yTBEPXKAEHWN OOBUHWUTENLHOTO 3aknoyeHus (cT. 213
YTK), noctaHoBneHun npurosopa (cT. 303 YTIK), onpeaeneHnm ocHo-
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BaHU/ K OTMEHe WM W3MEHEHWHO npurosopa (CT. cT. 344, 346, 347
YTK).

Tak, BbIHOCA MPUroBOp, CyfbW AAlOT OTBETbl HA YeTKO OTrpaHu-
YeHHble Apyr OT gpyra (haktuyeckve u npasoBble Bonpockl. K nepsbim
OTHOCATCA: 1) MMENo I MecTo fJesiHUe, B COBEPLUEHUN KOTOPOro 06Bu-
HAETCA MOACYAMMbIA; 2) COBEPLUM N 3TO AesiHWe NOACYAMMBINA; 3) BU-
HOBEH /1N NOACYANMbIN B COBEPLLUEHUM 3TOTO NPECTYNNEHMS.

Ko BTOpbIM: 1) COAEPXMT /M 3TO fesHWe COCTaB NPeCTYNeHns u
KakMM MMEHHO YrOfIOBHbIM 3aKOHOM OHO NPejyCMOTPEHO; 2) NOLeXNT
NV NOACYAUMBINA HaKa3aHWIO 3a COBEPLLEHHOE UM NPECTYM/IEHMeE.

MpoBepsis 3aKOHHOCTb U 0BOCHOBAHHOCTL MPUIrOBOPA, BbILLECTOS-
WM cyd, C OJHON CTOPOHbI, YCTaHaB/NBAET COOTBETCTBME BLIBOLOB O
(haKTax pacCMOTPEHHbIM B CyAeOHOM 3acefaHuM [oKasaTenbcTBam (CT.
344 YMK), ¢ gpyroin — onpeaensieT NpaBuAbHOCTb MPUMEHEHUS K AOKa-
3aHHbIM (haKTUYeCKMM 06CTOSTENbCTBAM HOPM YrO/IOBHOrO 3akoHa (CT.
346 YTK).

PeLwas nepeyto 13 ykasaHHbIX 3a4ad, ynpaBOMOYEHHbIE CYyObEKTbI
BCe Bpemsl OMepuUpYIoT [oKasaTeNnbCTBaMy, T. €. PakTUUYECKUMU LaHHbI-
MW, CBefleHUsMU O hakTax. AprymeHTamu npu nNpuMeHeHWN HOpM Yro-
JIOBHOTO MpaBa CMy)aT YCTaHOB/EHHblE 3TUMMW [0Ka3aTenbCcTBaMu 06-
CTOATENbCTBA. TakuM 06pa3oM, MPOLECC Yros0BHO-NPOLECCYabHOro
[0Ka3bIBaHUs CMEHSeTCH APYTM MPOLECCOM — HOPUANYECKON OLEHKON
MO3HaHHbIX ()aKTOB.

B cBeTe M3NOXEHHOIO HYXJAeTcs, Na Hall B3rnsg, B YTOUHEHUM
TOYKA 3peHus, pasBrBaeMas PALOM NpefcTaBuTeneil o6LLeTeopeTnYe-
CKOI NpaBOBOI HayKK, COrMacHO KOTOPOV MepBOl CTaauein NpuMeHeHus
npaBa ABMSETCA YCTaHOBNEHWE (DAKTUYECKMX- OBCTOATENbCTB Aena. Ta-
Kas no3vums Obina Obl onpaBfaHHa, ecnn Obl YCTaHOB/EHWE (haKTOB C
CaMOro Havana MoAg4MHsN0Ch BbIGOPY KOHKPETHOW MpPaBOBONM HOPMbI. B
[eNCTBUTENLHOCTY, cobMpas U OLeHMBas [0KasaTeNbCTBa, CnefoBaTe/lb
(cyapsi) fomKeH cumTaTbCsl C TPEMS BO3MOXHOCTAMM: 1) paccnegyemoe
COObITE N BUHOBHOCTb KOro-iM60 B €ro CoBepLUEHUM BOOGLLE He yaacT-
A LOCTOBEPHO YCTAHOBUTL; 2) B YCTAHOB/IEHHOM AesHWUM 6yfeT OTCyTCT-
BOBaTb COCTaB Kakoro Obl TO HW OblN0 MPecTynneHus; 3) npaBW/ibHas
KB/IMPMKALMA NPECTYNIEHNs BbISBUTCA /Wb K KOHLY MNPOW3BOACTBA
no Jeny 1 NoTomy CreLyeT UMETb B MO/ 3pEHMS HECKObKO HOPM.

Ha nepBOHayanbHbIX 3Tarnax paccnefoBaHusi (akKTUYeckne o6-
CTOATENbCTBA YacTO YCTaHaBMBAKOTCA HEMOHO U HepocToBepHO. CooT-
BETCTBEHHO U MX KBanU(MKaumsi 6yAeT HOCUTb He OKOHYaTeNbHbIA, a
NPeAnoNOXMTENbHBIV XapakTep. Hanpumep, 06Hapy>keHne Tpyna Ha >e-
NEe3HOLOPOXHOM MO/OTHE CNYXXWUT MOBOAOM AN BO30YXAEHWUS Yronos-
HOro fienia No npusHakam ctatbn YK, npefycMaTpuBatoLLeil 0TBETCTBEH-
HOCTb 3a YMbILLEHHOE YOUIACTBO. HO B paBHOW Mepe JaHHbIN (hakT gaeT
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OCHOBaHMe npeanonaraTb HaaMyMe CamoyouiicTBa NMBO HECYacTHOro
C/lyyas, a 3a HAMW MOTYT CTOATb TakKue NPEeCTyNIeHns, Kak joBeAeHre A0
caMoybuiACTBa MU OCTaBNEHME B OMAcHOCTU. Bce aTu Bepcum noanexar
nposepke. Mpu 3ToM 0TOOP (HaKTOB B, NPOLIECCE PACcCNefoBaHNA MOXET
WATW OT BbIABMHYTBIX BEPCUIA U OT foKa3aTenbCTB. PaKTbl He «HaHWU3bI-
BarOTCSA» Ha HOPMATMBHYIO HWTb, 3apaHee HaTAHYTYO CNefoBaTe/nieM; Co-
OupaHve W OLeHKa [0Ka3aTeNbCTB BOCCO3LAOT LEVCTBUTENbHYIO Kap-
TUHY NPOUCLUEALIEr0 COObITUS, BCKPLIBAOT OOBLEKTUBHbLIE OTHOLLUEHMS
mexay thaktamu.

BoT noyemy HauvanbHOW CTagMeil MPUMEHEHWs npaBa cregyet
CTaTb He yCTaHoB/MIeHUEe (DaKTOB, a UX FOPUANYECKMNIA aHanu3. Y CcTaHoB/e-
HWe (hakTOB — CaMOCTOsTeNbHAA 3afada Cy0npoM3BOACTBA, OCYLLECTB-
NEHNe KOTOPOI CAY>XUT HeobX0AMMOI MPeANOChINKON ANsi NPUMEHEHNS
npasa.

KayecTBeHHasi pa3sHOPOLHOCTb [OKasblBaHWSA (PAKTUYeCKUX 06-
CTOATENbCTB M NPABOBON OLIEHKW MPOSBASETCA TakKe B UX Pas/NYHOM
MH(OPMaLMOHHOM 1 nornyeckoin npupoge. He cnyvaliHo B paboTax, no-
CBSLLEHHbIX MPaBOMPUMEHUTENLHOMY MPOLECCY, YCTaHOBNEHNE (haKToB
NNWb Ha3bIBaeTCA ero nepsBbiM 3Tanom, HO, Kak MpaBw/io, He aHanu-
3mpyetcs.

2. HenocpenctBeHHOE BK/OYEHME MaTepuasbHO-NPaBoBoOro Co-
JepXXaHns B NPOLECC OLEHKW [OKa3aTeNbCTB OCHOBLIBAETCS Ha Clefyto-
Le/i MeToaoNorMyYecKoin Npeanockike: (akT COBepLUeHUs MnpecTynne-
HWA ABNISETCA OOLLECTBEHHLIM SB/IEHWEM, @ B OT/AMYME OT MO3HaHWUS fB-
NEHUA NPUPOAbl MO3HaHWE OOLLECTBEHHbIX SBMEHWUIA «HEBO3MOXHO 663
YACHEHUS| UX CYLLHOCTM» VIMEHYETCS 3Ta CYLUHOCTb MO-pasHOMY: «06-
LLIECTBEHHO-NO/INTNYECKaA», «IpaBOBas», «06L|_||eCTBeHHO onacHas»,
«aHTUCOLUMa/IbHasA» U T. M.

Tak, H. A. flky60BUY, cunTas CyLLHOCTbIO UCCNEAYEMOro coobITus
ero 06LLeCTBEHHO OMNAacCHbIN, NOCAratoLLMA HAa COLMANNCTUYECKUIA NMPaBO-
NOPAJO0K XapakTep, MULLET, YTO POSib MHCTPYMEHTA, C NOMOLLLIO KOTOPO-
r0 NPOUCXOAMT NPOHWUKHOBEHME B 3TY CYLHOCTb, BbIMOMHAET OLEHKA [0-
Ka3aTe/bCTB.

MpeacTaBnseTcs, UTo 415 OTBETA Ha BONPOC, KakoBa Ta CYLLHOCTb,
3HaHWMe KOTOPOM [JOCTMraeTcsi B pesyfbTaTe OLEHKW [0Ka3aTesbCTs, W
npaBOMEpPHO i BOOGLLE 0003Ha4aTb 3TUM MOHATMEM WTOr CyaebHOro
[OKa3bIBaHWS, UMEIOT 3HaYeHNe MO KpaiHein mepe ABa 06CTOATENbCTBA,
CBSI3aHHbIE C onpeaenieHneM (rnnocoCKon KaTeropun «CyLHOCTb npesa-
MeTa (SBIeHMs)».

Bo-nepBbIX, LENeBOW xapakTep CYLLHOCTHbIX CBOWCTB, KOTOpble
3aBUCAT «OT TOTFO, B KaKOW BWS, YeNIOBEUECKOI AeATeIbHOCTM BK/IHOUAETCS
TOT UM NHOW 0BBEKT, KaK WU NS Yero OH WCMO/b3YeTCs, NOL KakuM yr-
JIOM 3PEHUA OH M3YYaeTCs M KakKoBa Liefib 3TOr0 U3ydeHus» Bo-BTOpPbIX,
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«T0, YTO BOMPOC O CYLLUHOCTW OTAENLHOrO NpeaMeTa MMeeT CMbIC/ NnLUb
B TOM C/lyyae, KOrja 3TOT MpeMeT paccMaTpuBaeTCs Kak npefcraBuTenb
HEKOTOPOro KJiacca».

OavH 1 TOT Xe MpeaMeT B 3aBUCUMOCTM OT Lefield, npecneaye-
MbIX CYOBLEKTOM, MOXET CMY>XXWTb OCHOBOW [/ BblAENEHUA MHOTUX Cy-
LLECTBEHHBIX (CYLLHOCTHbIX) MPWU3HAKOB M BXOAWTb, COOTBETCTBEHHO, B
pasnuyHble, HEPeAKO 3aMETHO OT/IMYaloLLMecs OAHa OT Apyroli knaccu-
thvKaumm rpynnel. BaxkHO mpu aTOM OTMeTWUTb cnegyrowee. OaHu npu-
3HaKU 06BLEKTVMBHO NpUHAL/IEXaT NpegMeTy, OTpakas ero, Kak OH ecTb
cam no cebe, He3aBMCUMO OT CybObeKTa. BblpaxatoTCsi OHWM COOTBETCT-
BYIOLLMMU MOHATMAMU, KaKUMU, HanpumMep, B (nI0CO(nUMN CyXaT MOoHS-
TN «NpuUpofa»-, «ObITUE», «[BWKEHUE», «MPOCTPAHCTBO», «BPEMS» U
ap.

[Jpyrvie Npn3Hakn roBopAT 06 OTHOLLEHWIA, CYLLECTBYHOLLEM MeX-
[y npefMeTom n cy6bekToM. Kak oTmeyaeT B. M. TyrapuHoB, «JaHHas
rpynna MoHATUIA ABNSETCA eAMHCTBOM OOBEKTMBHOIO 1 CyObEKTUBHOIO B
[BYX OTHOLLEHUSX: &) B OOLLEM CMbICAIe, T. €. KaK pe3ynbTaT OTpaXeHms,
160 BCAKOE OTPaXKEHMe eCTb COOTHOLLEHNE 06beKTa C CyObEKTOM, 1 6) B
TOM CMbIC/E, YTO B CBOEM COAEPKaHWM OHW BbIPKAIOT He TONbKO CBOA-
CTBa 00bEKTa, HO U cybbekTa». «OBLLEeCTBEHHAs OMAaCHOCTb» OTHOCUTCA
K yKasaHHOIi rpynne MOHATWIA. B OTpbiBe OT 0OLLECTBEHHOrO Cy6bekTa
(rocygapctBa, 06LIecTBa, Kiacca), BHE ero MoTpeGHOCTEN, MHTEpEeCcos,
Lileneil HM OfMH (haKT 06BEKTUBHON peanbHOCTW He 06/1a4aeT NPU3HaKOM
«BPEHOCTU», «OMAaCHOCTW», «MOME3HOCTU». JlIoaW «MPUNKCHIBAOT
npegMeTy XapakTep Moje3HOCTU, Kak 6yATO NpuCyLLmMiA camomy mpegme-
Ty, XOT OBLUE eABa MW NPeACTaBAANOCH Obl OfHUM U3 €e «MOMEe3HbIX»
CBOCTB TO, YTO OHa FOANTCA B NULLY YEI0BEKY».

MoHsATMe 06LLECTBEHHOM OMAacCHOCTM OTPaXKaeT CBOWCTBO [AesHMS
KaK SIBMIEHWS COLMaIbHOM XKM3HW MPUYUHATL Bped MHTepecam coupani-
CTV4eCKOro obLecTBa. 3TO CBOMCTBO MO3HAHO 3aKOHOAATENEM U AB/SET-
CA onpejenstoMM AN NPU3HaHUA AesHWS npecTynneHwem. MpoTueo-
MPaBHOCTb OnocpesyeT OOLLECTBEHHO OMacHyto, 06LLeCTBEHHO-NOMNTY-
UECKYH CYLLHOCTb AesiHUs, KOTOpas BbIpaXaeTcs 4vepe3 Npu3Haku, co-
Jepxalumecs B anenouumsax crateit OCOBEHHON YacTu YTOM0BHOIO KO-
fekca. [ByX CaMOCTOATENbHbIX CYLUHOCTEli —  «OO6LLECTBEHHO-
MOSIMTUYECKON» N «IOPUANYECKON» — B MPaBOCYAMW He CYLLECTBYET.
EcTb ofHa BblpaXeHHas B Yro/I0BHOM 3aKOHe MpaBoBasi CYLLHOCTb [esi-
HUA, N eCTb eAMHCTBEHHBIA MyTb ee YCTaHOB/MEHUS — Yepe3 3HaHue K
MPUMEHeHWe ClefoBaTeNeM W CyAbsMW eCTBYIOLLEro 3aKOHO4ATeNbCT-
Ba.

Kakvm >xe 06pa3om «06LLECTBEHHO OnacHas Mpupoaa» KOHKPeT-
HOr0, €AMHWYHOIO COObLITWS CBfA3aHa C [AOKasblBaHWEM €ro MpoLUIoro
CyLLecTBOBaHMA?
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OG6LecTBEHHAs OMaCHOCTb — KaTeropus mctopuyeckasd. Onpege-
NSeTCA OHA MHOTOYMCNEHHBIMU (DAKTOPaMK, KOPEHALLMMWCH B MaTepu-
aNbHOM 1 [YXOBHOM  cdepax >KM3HWM  cTpaHbl.  CoupanbHo-
3KOHOMUYECKME, NONUTUYECKUE, KyNbTypHble Mnpeobpa3oBaHus, 6Gonee
rny6boKoe 0CO3HaHWE OOLLECTBOM CBOMX WHTEPECOB, MOCTAHOBKA HOBbIX
Lenein 1 3aga4 MOryT NPUBECTU K CYLLECTBEHHOMY W3MEHEHUIO CTEMeHU
0OLLECTBEHHON OMacHOCTW AeAHUA NGO MOBMEYb €e MOMHYHK YTpaTy.
[JeaHve, Npu3HaBaemoe NPecTynHbIM, MOXET NepeiTu B pa3pag agMuHu-
CTPaTVBHbIX MPABOHAPYLUEHWIA UK AUCLMNAMHAPHBLIX NPOCTYMKOB, pac-
LIEHMBATLCA KaK MPaXAaHCKUIA JeNNKT U T. A.

OfHaKO M3MEeHMBLLAACA OOLLECTBEHHAA CYLIHOCTb [esHWs, npe-
BpaTMBLLUAsA ero, CKakem, 13 NpecTyr/ieHns B afMUHUCTPATUBHOE NPaBo-
HapyLUeHWe, MOXET 3aTPOHYTb /INLLb U3YYeHUE 3TOr0 LeAHUSA MOA YI/ioM
3peHus ChopMy/IMPOBaHHbIX B NPaBOBO HOPME MPU3HAKOB, HO HWKAK He
MOBMMSET Ha NPOLLECC YCTAHOB/EHNA €ro NPOLUeALLEro CyLLecTBOBaHUSA B
0OBEKTVBHOW [EMCTBUTENBHOCTH.

"Hoceonornyeckas v norMyeckas Npupoga aToro npolecca ocTa-
nacb Obl HEM3MEHHOI, faXe ecnn Bbl AesHUE 13 06LLIECTBEHHO OMacHOro
CLienanoch BHE3anHO O6LLECTBEHHO MOME3HbIM.

Bonpeku MHeHuto B. A. [lopoxoBa co6bITME MPOLLIOro NO3HaeTcs
nyTemM co6MpaHWs, UCCNefoBaHUA W OLEHKWM [O0Ka3aTefbCTB He B €ro
«0BLLECTBEHHO-MONMNTUYECKON CYLLIHOCTW», HE B €r0 «3HA4YMMOCT Cpeau
APYrvX sBMIEHWIA O6LLECTBEHHOW XM3HM», a MMEHHO KaK KOHKPETHOe
eVHNYHOE COObITVe, XapaKTepu3yHoLLeecs pPALOM HeOTbEMIEMO MPUCY-
LUMX eMy «MPUPOAHbLIX» CBOMCTB: BbITVEM BO BPEMEHU W MPOCTPaHCTBE,
Croco60M COBEpLUEHMS, BbIPXKAIOLIMMCA B ONpefeneHHbIX (U3NYECKmX
OBWKEHUAX UMW BO3LEPXKaHWM OT TAKOBbIX, KOHKPETHbIMW NpeaMeTamu,
KOTOpble CNyXaT OpyAuAMU WK 06beKTamMn NocAraTenbCTBa, HakoHeL,
onpeseneHHbIMY NLaMu, COBEPLLAIOLLUMU AesHME.

Lenb npouecca foKasblBaHUs — NONYUYUTb afleKBaTHOe NpeacTas-
neHve 06 MMeBLLEM MeCTO COBbITUM MPOLUAOFO W UL, ero COBEPLUNB-
Lem.

Mo3HaTb e 06LLECTBEHHO OMACHYHK CYLLHOCTb fesHWA Cnefosa-
Tefb U CyfAbM MOTYT NULLb NOCTOMbKY, MOCKO/bKY OHW 061afatoT 3HaHu-
eM «CYLLHOCTM» YrOMIOBHOIO 3aKOHa, KOTOPbLI/ B MpK3HaKax COCTaBOB
MPECTYNEHNA OTPa3wn MO3HaHHbINA 3aKOHOAATEe/IEM OOLLECTBEHHO onac-
HbIll XapaKTep AesHWiA ONpefe/IeHHOro TUMa.

Mpn 3TOM MPaBOMPUMEHSIOLLMIA OpraH He MO3HAET 3aKOH KaXKAbli
pa3 3aHOBO, MPUMEHUTENBHO K 0BCTOATENbCTBAM [aHHOr0 KOHKPETHOro
Jena. YACHeHWe CMbICNa 3aK0Ha, COOTHOLLEHNS MeXay Co60ii ero Hopm,
OTrpaHWyeHVs apyr oT Apyra npegycMOTPEHHbIX UMW COCTaBOB MPeCcTy-
NAeHUlA 1 T. N. MOCTUraeTcs He B MPOLeCCe pacCMOTPeHWA fena, a B ne-
puog 06yyeHns B y4ebHOM 3aBefeHUn, Ha Kypcax MoBbILLeHWS KBannUgu-
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Kauum 1 y4ebHbIX cbopax, Npu 03HAKOM/IEHWM C CyAeOHON NPaKTUKOW,
M3YYEHNMN HayYHbIX UCTOYHMKOB U T. [,

[ns onbITHOrO cnefoBatens v CyabW KBanmkaums psaga pacnpo-
CTPaHeHHbIX NPeCTYNeHNA NPMOBPETAET NPMBbLIYHLIA XapaKTep, MHOrMe
€e 3BeHbS CBEPTLIBAKOTCS, OTUET/IMBO He CO3HAKOTCH, YCKO/b3atoT OT Ca-
MOHab6/1H0AeHNS.

3T0 06CTOATENLCTBO B OCHOBHOM, JyMaeTcs, ¥ CO34aeT WMH3NI0
TOr0, YTO «COBOKYMHOCTb [0Ka3aTeNbCTB OfHOBPEMEHHO YCTaHaBMBaeT
Kak camo coObiTve, TaK U ero nNpecTynHOCTb». YCKOPEHHOCTb, aBTOMa-
TU3M MPUBbLIYHON KBANU(MKALMM HE 03HAYAlOT, OfHAKO, YTO OHa CMBa-
eTCA C MPOLECCOM [J0KasblBaHWSA (HaKTUYECKUX OBCTOATENbCTB Aena —
«€€ 3/1EMEHTbI MOMPOCTY He 0CO3HAIOTCA LOCTATOYHO OTHET/IMBO, HO, TEM
HE MeHee, UMEeHTCA B JeCTBUTENbHOCTW». MHEHME Xe, YTO «BHe topu-
[INYECKOl OLIEHKM MMEBLUMX MECTO B AEACTBUTENbHOCTU (hakTOB M 06-
CTOSATENLCTB UCTVHA NO AeNly BOOOLLE YCTAaHOB/EHA BbITb HE MOXET» Of-
pOBEPraeTca aHa/M30M TexX CUTyauMid, Korga KBamdumkaumsa npectynne-
HMS HOCUT CIOXHbI XapakTep NMbo Koraa cnefoBatenb (Cyabs) CTalKu-
BAETCS C He0OXOAMMOCTbH NMPUMEHEHMSI KHETUMNYHON» NPaBOBON HOp-
Mbl, He BCTpeYaBLLEliCcA paHee B ero npakTuKe.

. n M. 6611 NpefaHsbl cymy No 06BMHEHUIO B COBEPLLEHUN Mpe-
CTYN/EHNs1, NPeAyCMOTPEHHOrO Y. 2 cT. 206 YK. [eicTBns NoAcyAMMbIii
coctosinm B cnepytowiem. I'. u M. npuexanm K K., 4Tobbl mpurnacuts ero
0TnpasgHoBaTh cBagbby mx obuiero npuaTtens. K., exatb oTkasasncs, coc-
NlaBLWIMCL Ha He3goposbe. Torga . 1 M., HECMOTpPSA Ha MPOTECTbI U CO-
MPOTWB/EHNE MOTEPMEBLUEr0, CBA3AIM €r0, NMOAOKWUIN B Ky30B Ipy30BU-
Ka, Ha KOTOpoM npuexan, 1 yeesnn K. k cebe B cesio, pacnosioxXeHHoe B
70-Tn KnnomeTpax OT MecTa XuUTenocTea rnocnegHero. B nytn K. ot yga-
poB 0 6opTa aBTOMALUMHBI NOYYWA NErKne TeNecHbIe NOBPeXaeHNs 6e3
paccTpoiicTea 340poBbs. CnefoBaTenb W YTBEPAMBLUNI 0OBUHMTENbHOE
3aK/IK0YEHVEe NPOKYPOpP YCMOTpenu B aeincteumax . u M. coctas yronos-
HO Hakasyemoro xynuraHctsa. Ha camom fene 3gecb MMeNo MecTo npe-
CTyn/neHve, NpesycMoTpeHHoe 4. 2 cT. 126 YK, — «He3akoHHoe ninLue-
HMe CBOOOAbI, COBEPLLEHHOE CMOCO60M, OMACHbIM /15 XXWN3HW UK 340p0-
BbS MOTEPMEBLUEr0 WM COMPOBOXAAIOLLEEC NMPUYMHEHMEM emy (hun3N-
YECKUX CTpagaHuii». Cyf ¢ NOJHbIM OCHOBaHWEM 06paTua eno K gocne-
[O0BaHMIO, MPeLoKMB NepeKBaMULMpOBaTL NPECTYN/IEHNE HA YNOMS-
HYTYl0 CTaTbl0 YronOBHOIO 3akoHa. B Gecene cneposaTenb COOOLLMN,
4TO, peLlas BONpoc O KBaM(MKaLMM COAESHHOMO, OH NPOCTO He UMen B
rnose 3peHus CT. 12.6, TaK KaK paHee HNUKOr4a ee He NMpuMeHs.

TaknMm 06pa3oM, COOTBETCTBYIOLLEE AECTBMTENbHOCTI MO3HAHWE
(haKTMYeCKMX 06CTOATENbCTB Aena OblI0 OCYLECTBNEHO B COYETaHUM C
HEBEPHOW OLIEHKOWA MX O0OLLECTBEHHON OMAacHOCTW W HOPUAMYECKONA KBa-
nndmkaumeii. B 3TOM HET HUYEro yAMBWTENbHOrO: OyAy4n CBSI3aHbl,
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[JaHHble NPOLECChbl HOCAT CaMOCTOATENbHbIA, OTANYHBIA OAVH OT APYroro
XapakTep.

C y4YeTOM M3NOXKEHHOrO CYX[eHre 0 (hakTax 1 BbIBOAb! lOpUanYe-
CKOM KBaM(mKaumMm MOryT OblTb OXapakTepu3oBaHbl Kak BbICKa3blBa-
HWS, YCTaHaB/MMBAKOLLME HE OfHY «EAMHYHO U HEeNMMYO» UCTUHY, a ABe
Pa3MuHble UCTUHBI: UCTUHY (haKTa, 3aK/IYatoLLyocs B COOTBETCTBYIO-
LLEeM OOBEKTMBHON AEACTBMTENBHOCTM 3HAHWU O MPOWCLUEALLEM AESHUN
W NULe, ero COBepLUMBLLIEM, W UCTVUHY NPaBOBOW OLEHKW, BbIPaXKatoLLyto-
CA B ee TOX/ECTBEHHOCTH OMNWCaHUIO NPECTYN/EHNs, KOTOPOe faeT Hop-
Ma YroNn0BHOTO 3aKOHa.

Mpwn 3TOM 0 BTOPOM CYXAEHWUW NpaBubHEe, Ha Halll B3rnsj, roso-
PUTb KaK 0 HOPMaTWUBHO-UCTUHHOM, IOTUYECKMN MPaBUIbHOM, MOCKObKY
0OBLEKTVBHON peaslbHOCTHIO, COOTBETCTBME KOTOPOWA B [JaHHOM Ciydae
[OCTUraeTcs, BbICTynaeT HoOpMa AeliCTBYHOLLEro YroN0BHOMO 3aKoHa. JTa
HOpMa MOXET BOWTW (M1 HAXOAMTCS C Camoro Hayana) B NpoTUBOpeYMne
C NOTPeBHOCTAMM WU WMHTepecamMn OOLLECTBEHHOTO PasBUTUSA, YTPaTUThb
L1eNecoobpasHOCTb, 0Ka3aTbCA KHEUCTUHHOW.

Ho 3aKOH npuMeHsieTcA He3aBMCKMMO OT ero coseplueHcTsa. [4
Cy[fein 3aKOH 06s3aTesieH B IF0OOM C/lyyae — CUMTAKOT OHW €ro Lienieco-
06pasHbIM MM HeT. OfHaKo ecnv nepes NpaBonpUMEHUTEbHBIM Opra-
HOM CTaBWTb 3afady [AOCTWXKEHWS B 4acTu MPaBOBOA KBanu(mKaLmu
«OOBEKTUBHOM MCTUHBI», 3HAYMT, HEBOMLHO OPWEHTMPOBATb CyAel U
CnefioBaTeNs Ha OLEHKY LienecoobpasHoOCTV MOANEXaLleid NpUMEHEHNIo
HOPMbI, a B Cly4asix OTPULIAHUS TaKOBOI — Ha «KOPPEKTUPOBaHWe» 3Toi
HOPMbI, T. €. Ha HapyLLeHKe 3aKOHHOCTW.

BbIBOAb! HOPUANYECKON KBaM(MKALMN 3aBUCAT Takxke OT TOro,
Kak c(hopMyNn1poBaHbl B 3aKOHE MPU3HaKM COCTaBa NPeCTYMNIeHUs, Kakue
MOHATWA BbI6pan 3aKOHOAATENb NS BbIP&XKEHNA 0OLLECTBEHHO OMACHOrO
1 NPOTVBOMPABHOrO XapakTepa AesHns. OTBET Ha AaHHbIA BOMPOC faeT
aHa/ M3 A3blKa, KOTOPbIM JOMKHO 6bITb BbIP&XKEHO 3HAHWE, NOMYyYEHHOe B
UTOre OLIEHKW [OKa3aTeNbCTB.

3. Ecnn mexgy ycTaHoBnieHMEM (DaKTOB M KX MPaBOBOW OLEHKOW
VIMEETCS pasnnyue, To OHO, TaK UM UHaye, NPOSBUTCA B A3blKe, OMUCHI-
BatOLLIEM Pe3yNbTaTbl 3TUX NPOLLECCOB.

OnwvcaHne peanbHO CYLLECTBYIOWUX UHAMBUAYANbHBIX COOLITWIA 1
ABNEHUIA NpeacTaBnsieT coboil MpobiemMy 6GOMbLLOA TEOPETUYECKON W
MPaKTUYECKOIN CNOXHOCTW, TaK KaK MPOM3BOAMTCS CIOBaMW, a «BCAKOe
€NoBO (peyb) y)ke 06061aeT...».

Tesnc 0 HenocpefCTBEHHOM BK/KOYEHWM MaTepuasibHO-NpaBoBoi
OLIEHKN B COfepXaHue MNpoLeccyanbHOro [oKasblBaHWUS COYeTaeTcs Co
B3rNA40M, COTMlaCHO KOTOPOMY MPW OMWUCaHUW YCTaHOBMEHHbLIX MO Aeny
(hakTOB B MpOLIECCyanbHbIX aKTax Heo6XoAMMO OnepupoBaTh Yron0BHO-
MpaBOBbIMY MOHATUAMM.
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«YT0 Takoe cobbITWe, yCTaHaBIMBAEMOE B YrO/IOBHOM NpoLiecce?»
— 3af1aet Bonpoc W. [. Mepnos. M oTBevaeT: «3T0 — CO6bLITME NPECTy-
NaeHnsa. YTONMOBHLIA MPOLECC He 3aHWMaeTCs MccnefoBaHMeM Jio6ObIX
CO6bLITUIA... Mbl FOBOPUM: (haKT KpaXku, akT YOWIACTBa, (hakKT XyInraHcT-
Ba, (hakT MoLleHHUYecTBa U T. f. Camu (hakTbl NPeACTaBNATCA Pa3HbIMK
B 3aBMCMMOCTU OT X NPaBOBOIA OLLEHKM.

B npuBefieHHOM BbICKa3bIBaHUM BEPHO MOAMEYEHO CIOBOYNOTPED-
NeHne, LUMPOKO PacnpocTpaHeHHOe Kak B 06blAeHHOW peun, Tak U Ha
YPOBHe f3blKa MPOLECCyanbHOW Hayku WM 3aKoHofaTtenbcTsa. [MoHATMA
«(paKT» U «COBbITUIi» AEACTBATENBHO YacTO YNOTPe6bAATCA B COveTa-
HUW C NOHATMEM «NPECTYM/EHNe». Takoe coYeTaHue nNpaBoMepHo, Korja
UM 0003HAYaETCA CUHTE3 [OKA3aHHOCTU (haKTUYECKMX OBCTOATENbCTB
Jena v Ux NpaBoBOW KBaM(MKALMW, HO OHO CTaHOBUTCS HEKOPPEKTHbLIM
NMPUMEHUTENIBHO K (PUKCaLMN Pe3yNbTaToB MCCMEef0BaHNUSA U OLEHKN [0-
KasaTe/bCTB.

MpMMepoOM TaKoro HeTOYHOro C/I0BOYMOTPEOIEHNS MOXET Cny-
XWUTb M. 1 ¢T. 5un. 1 cT. 68 YTK, rge roBoputcs 0 «CobbITUM NPecTyn-
NeHus». TT0CKONbKY MPECTYMHbIM MOXET CUATATLCA /WLLbL Takoe COObbl-
TWe, B KOTOPOM COLEPXUTCA COCTaB NPeCTYnieHus, ANs ero ycTaHos/e-
HMA HeobXOAMMO He -TONbKO cobpaTb, UCCNefoBaTb WM OLEHWUTb [O0Ka-
3aTeNbCTBa, HO M KBaIM(ULMPOBATL MPU3HAHHBIE J0Ka3aHHLIMU 06CTOS-
TeNbCTBa N0 Kakoi-nnbo u3 ctateli OcobeHHol YacT YK. Mexay Tem
Ha MPaKTWKe HepedkW CUTyauuW, Korfa ycTaHaB/MBaeTcs, YTO paccrie-
JYyeMOe COObITUE B [ENCTBUTENIBHOCTU OTCYTCTBOBaAO (MOTEPMeBLUNIA
OKa3a/1CA XKUB, UCYe3HYBLUAA BELLb Hallfach, HefocTaya fBUNach cnep-
CTBMEM OLUMBOYHBIX PacyeToB 1 T. 4.) NMBO OHO UMENO MECTO, HO He HO-
CUT NPecTynHOro xapaktepa. B Nofo6HbIX Cryyasx NpakTuyeckue pa-
GOTHUKM UCNbITLIBAIOT 3HAYMTENbHBIE TPYAHOCTW B UCTOIKOBAHUW NOHS-
TUSA «COObITUE NPECTYNIEHUS» U r0 OTrPaHUYEHNN OT MOHATUA «COCTaB
MPECTYNNEHWA» WU NO COBEPLUEHHO OAHOTUMHLIM JeNnaM NPUMEHAIOT pas-
NINYHbIE OCHOBaHWs ONpaBAaHWA W MpekpaweHns fena. B yronosHo-
npoLeccyaibHOM MTepaType 060CHOBaHHO YKa3biBaeTCs Ha HenpaBusib-
HOCTb 0603HaYeHUs MoA/IeXaLlMX [0Ka3bIBaHUIO (DaKkToB MOHATUEM «CO-
ObITWe NPECTYNNEHNUS».

FA3bIK MaTepuabHOTO Yrof0BHOIO NpaBa BO3HWKAET M3 00bIYHOI
pasroBOPHONM peun, 3aMMCTBYS M3 Hee, Kak MpaBw/io, MOHATWS 3HAYW-
Te/bHOI CTemneHn 0BLWHOCTU. BKnaabiBas B 60bLUMHCTBO NOHATUIA ecTe-
CTBEHHOr0 fi3blka 60fiee CTporoe, 60nee OMNpedeneHHoe cofepXaHue,
YFONOBHbIA 3aKOH B COOTBETCTBUM CO CTOALMMMW Mepes HUM 3ajavamui
COXpaHsieT, a MHOrAa W pa3BuBaeT CBOWCTBEHHYK WM abCTPaKTHOCTb.
Tak, nepeuvicneHHsle W. [. MepnoBbiM TepMUHbI (Kpaxa, youiicTso, Xy-
NIATaHCTBO, MOLLEHHWYECTBO) B Chepe YrofoBHOIO npasa Ccnyxar abeT-
pakumaMu, 0603HaYaloWMMK LesaHNA OMNpefeNieHHoro Buaa, KoTopble OT-
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HEeCeHbl 3aKOHOZATeNeM K 4mcay npectynHbiX. C MX MOMOLLBH MOXHO
onucaTb Knacc 06/1aaroLLmMX CXOAHBIMU NPU3HaKaMy AeSHWIA, HO Heb3s
onucaTb KOHKPETHOE, eAMHNYHOE MPECTYMHOe CObbITHE.

Vcnonb30BaHUIO A3blKa YrOIOBHOMO MpaBa B OMNMCaHWN MO3HaHWA
(haKTOB MPEnsTCTBYET He TO/IbKO €ro CAMLIKOM BbICOKas Ans AOCTUKe-
HWS1 AaHHOW Lienn abcTpakTHOCTb. O3abo4eHHbIN, Kak nuweT T. KoTap-
OVHLCKWIA, TEM, YTOObI (hOPMYNMPOBATL KOAEKChI B TaKMX CnoBax, KOTO-
pble «MO3BOAAMN Obl TMOKO MHTEPNPETVPOBATL NPaBOBbLIE MOMOXKEHMSA B
KOH(MKTHBIX CUTYaUUsIX, He YKIaAbIBaIOLMXCA B XKECTKME HOPMbI», 3a-
KOHOZATeNb LUMPOKO NpuberaeT K Tak HasbiBaeMbIM OLEHOYHLIM MOHATU-
AM (Maf03HAUMTENBHOCTL esHUsA, SBHOE HECOOTBETCTBME 3alWThbl Xa-
paKkTepy M OMacHOCTW MOCAraTenbCcTsa, TSHKKME MOCNEeACTBMSA, KPYMHbIe
pa3Mepsbl, CYLLECTBEHHBI Bped, rpyboe HapyLLleHne U T. n.).

B. H. KyapsBueB BWAMT OLEHOYHbIA XapaKTep TakuX MOHATWIA B
OTCYTCTBUW OMpefeNeHHbIX 3Ta/IOHOB, CTaHAAPTOB, MMEKLLMX 06LLenpy-
HATOE OfLMHAKOBOE 3HayeHue [leliCTBUTENbHO, KOr4a ANs OLEHKU Cylie-
CTBYIOT YeTKue, onpefeneHHble 06pasubl UAM CTaH4apTbl, C0Ba «0CO-
Oblii», «THKENbIN», «KPYMHbIN», «3HAYUTENbHbIVY» BbIMNOAHAOT QYHKLMIO
3aMeLLEeHNst COBOKYMHOCTU NMPUCYLLMX OBBLEKTY 3MMMPUYECKMX CBOMCTB,
MO/IHOCTLHO MOANAAAIOLLIMX NOJ 3TN CTaHAAPTbI.

TakoBa, HanpuMep, Posib MOHATUA «THAXKME» B KOHTeKCTe cT. 108
YK NpuMeHNTeNbHO K TeNeCHbIM NOBPEXAEHNSM, NMOCKOMbKY OCHOBaHMS,
Ha KOTOPbIX MOKOUTCA MX ONpefesieHne, KOHKPeTU3MPOBaHb! AUCNO3NL-
el yKazaHHOI CcTaTbl HO TO XXe CNMOBO «TSHKKME» HE MMEET SICHOro 3Ha-
YEHUs B COYETaHUM C MOCMEACTBUSAMM, HaCTynaloWMMN B pesynbrare
3N10yNOTPEONEHNS BNACTbIO UK CNYXXEOHbIM MOMOXeHWeM (4. 2 cT. 170
YK), TaKk kaK OTCYTCTBYET €AWHbIA CTaHAApPT, KOTOPOMY AO/DKHa COOT-
BETCTBOBaTb OLEHKa. BBefieHMe TakoBOro Mo3BONSET KOHKPETU3MPOBATb
OLIEHOYHOE MO CBOEMY XapaKTepy MOHATUE, NPUBA3aTb €ro K onpegesneH-
HbIM MpU3HaKam npegMeta. B Takux ciyyasx NpoM3BOAVMbIE OLEHKM
06/13al0T 3HAYEHUSMW -UCTUHHOCTU WX NTOXHOCTW, KOTOPble yCTaHaB-
NIVBAKOTCS CONOCTaBNIEHMEM CBOWCTB OLIEHVMBaEMOro npegMeTta ¢ MMeto-
wmmea obpasuom. Korga »xe ctaHgapT HeomnpeaeneHeH, pacnbisyar au-
60 BOBCe OTCYTCTBYET, WCTMHHOCTHOE 3Ha4YeHWe OLEHKW YCTaHOBUTb
TPyAHO. Ha Haw B3risg,, MMEHHO Tak 06CTOMT [eno € OTrpaHUYeHVeM
MENIKOr0 XY/MraHCTBa OT YrO/I0BHO HaKasyemoro, KOTopble He UMeT
pasnnyHbIX OMNpeAeneHunidi B 3aKOHOLATeNbCTBE. Be3 NPUHATOro Konmye-
CTBEHHOI0 CTaHAapTa 3aTPYAHWUTENbHO KBa/M(MLMpOBaTb pasmep Mo-
XMLLEHHOIO KaK «0C060 KPYMHbIVA» UK MPOCTO «KPYMHbIA».

[na vccnefyemoro Bompoca BaXHO, OfHAKO, MOAYEPKHYTb, YTO
3HauUTeNbHas YacTb MOHATWIA, uMeHyembix B. H. KyapsBuesbiM oLe-
HOYHbIMU, COCTaBNISET BOMee Y3KUA KNacc — Kacc LEHHOCTHBIX MOHs-
Tuii. Cneunnka Ux He TOMbKO B OTCYTCTBUM e4MHbIX 3TA/IOHOB, HO W B
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TOM, YTO OHMW BbIPKAIOT OTHOLUEHWE CYObekTa K NpeaMeTY, OLEHKY
3TOI0 NpeaMeTa B MOPaIbHOM, NOAUTUYECKOM, 3CTETUYECKOM NnaHe, ero
0406peHve nnu, HaobopoT, nopuLaHne?

B YK K uucny LieHHOCTHbIX MOHATWIA CregyeT OTHECTU «Maslo3Ha-
UMTENbHOCTb», «OCOBYHD YKECTOKOCTb», «HU3MEHHbIE MOGYXAEHMUS»,
UCK/OYNTENBHBIA LMHU3M», «0CO0YH0 Aep30CTb» [Mprmepamn KOHKpe-
TU3MPOBAHHOI0 LEHHOCTHOrO MOHATUS SBASKOTCA WCXOAHblE YroM0BHO-
MpaBoBble TEPMUHbI — «MPECTYM/IEHNE», «MPECTYMNHbIA», NOCKOMbKY B
HUX COAEPXUTCS OTpuLaTeslbHas OLeHKa 0603HaYeHHbIX B YTOI0BHOM
3aKOHe [esHUiA CO CTOPOHbI COBETCKOro 0bLecTsa. Mpu CcyLlecTBOBaHMM
WHCTUTYTa aHanorum MoHATUE «MPecTyn/eHne» He 061afano CTonb on-
pefeneHHbIM COoAepKaHNeM.

W3noxxeHHOe, Ha Hall B3risg, NPUBOAMUT K BbIBOAY, YTO Ha fA3blke
YrONOBHOMO NpaBa He/b3si NPOW3BECTY OMUCaHWE KOHKPETHOrO, eAuHUY-
HOro CO6bITVSI NPOLUNOFO, BO-MEPBbIX, B CUY BLICOKOrO YPOBHSA abCT-
PaKTHOCTU 3TOrO A3blKa, BO-BTOPbIX, B CBA3M C OLEHOYHbIM XapaKTepom
MPU3HAKOB HEKOTOPbIX COCTABOB MPECTYMEHNS.

NHavBuayanusaums, KOHKpeTU3aums AOKasaHHbIX M0 feny 06-
CTOATENbCTB TpebyeT WHOro A3bIKOBOTO C/IOS, XapaKTepu3yroLlerocs
6onbLUeli KOHKPETHOCTHHO U CBOBOAHOIO OT OLEHOUHbIX BbIPaXKEHWIA.
dakTnyeckas KapThHa MO3HAHHOTO COObLITVS MPOLUIOr0 AO/MKHA ObITh
3a(MKCUpOBaHa 3TUM [AECKPUNTUBHBIM, «BELUHLIM» $3bIKOM B OMMUCa-
TeNbHOM yacTu npuroeopa (06BMHWUTENLHOrO 3aktoueHus). Ero obssa-
TeNbHbIMU aTpPUbyTaMy SBAAKOTCA, B YaCTHOCTW, YKasaHWsi Ha MecCTo,
Bpems, Crnocob COBepLUEHWS AeAHus, OPYAUA nocsaraTenbcTea, YCTaHOB-
NleHNe KOTOPbIX HEOBXOAMMO HEe3aBMCMMO OT TOFO, UMEKT OHW YrOJoB-
HO-MPaBOBOE 3HAYEHWE UMW HET.

Henb3s N03TOMY COrMacuTbCA C MHEHWEM, YTO «rofible» (haKTbl —
3TO abCTpakums, OTOpBaHHas OT XKM3HW, KOHCTPYKLMSA, He MMetoLas
MPakTUYecKoro 3HaveHuns. Ha atane yronoBHO-MpPOLECCYalbHOMO [oKa-
3blBaH1sl MO3HaHHble ()aKTbl NPOLUAOF0, HAMPOTKB, HY)KHO «OOHKUTLY,
QUUCTUTLY» OT Kakux 6bl TC HW BbINO LLEHHOCTHLIX XapaKTepucTUK, oTae-
NINTb OMUCaHKE OT OLEHKM.

Pasnuuve maTepuasibHOr0 U NPOLECCYanbHOrO YPOBHEl OnmcaHus
OTYET/IMBO BUAHO Ha NpuMepe paccnefoBaHNs U PaCCMOTPEHMS Yro/oB-
HbIX €N 0 TeX NPecTyrn/eHnsaX, B KOTOPbIX BPEMS, MECTO M CMocob ciy-
)KaT npu3HaKamm cocTasa NpecTynnieHns. Tak, pe3ynbTaTbl [oKasblBaHUs
crocoba ybuiicTBa 6yayT OTpakeHbl B OMMCaTENbHOM YacTy NpUrosopa
KakK «HaHeceHue 20 HOXEeBbIX paHeHUii B MPUCYTCTBUM XEHbI U MaTepu
MOTepneBLUEro», YTo 3aTeM B PE30/IHOTUBHON YacTy MOYYUT YroNOBHO-
MpaBOBYH) XapaKTePUCTUKY YMbILLEHHOrO Y6UiACTBa, COBEPLLUEHHOO C
0Cc060i4 XKeCTOKOCTbHO (M. «r» cT. 102 YK.).
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CnepyeT Nof4epKHYTb, YTO UCTOMKOBaHWE OLEHOYHbIX MPU3HAKOB
NeXWT 3a Npejenamy OLEHKN [0KasaTenbCTs. VccnegoBaHne U OLEHKa
[0Ka3aTeNbCTB CrNOCOOHbI YCTAHOBUTb OMNPEAENeHHYI0 CYMMY U 06bEM
MOXULLEHHOT0, HO HE ero «KpYrHbIE» NGO «0CO60 KPYMHbIe» Pa3mepbl;
KOHCTaTMpOBaTb KOHKPETHbIe AeliCTBUS, CKaXeM, MIeBOK B NLLO, yaapbl,
pyratenbCTBa, HO He B COCTOSIHUM OMpPefennTb, ABNAIOTCA M OHU «SB-
HbIM HEYB&XXEHMEM K 0OLLECTBY MO0 MEpepacTatoT B «UCK/IHOUNTENbHBbIN
LMHU3M». OTW BOMPOCHI PaspeLLatoTcsa CyAbsAMU U CrefjoBaTefieM He
OLIEHKOW [j0Ka3aTebCTB — OHa K 3TOMY MOMEHTY MOMHOCTbO BbINOMHU-
Na BO3/laraemMble Ha Hee 3afayn 1 npuBena K yCTaHOB/IEHUIO ONpeaeneH-
HOrO Kpyra (hakTW4eckux o6CTOATeNbCTB Aena, — a NyTemM TONKOBaHUs
MaTepuaibHOro YroN0BHOMO 3aK0Ha, OCYLLECTBNSEMOro Ha OCHOBE OTpa-
XaembIX  NpPaBOCO3HaHWEM Cy6bekTa HPABCTBEHHbIX,  COLM&IbHO-
MOMUTUYECKNX, IKOHOMUYECKUX W WHBIX WAEONOTMYECKUX CTaHAapToB.
BaxkHyt0 ponb B (HOPMUPOBAHUM ITUX MOMOXKEHWIA BbIMOMHAIOT PYKOBO-
Jawme pasvacHeHua BepxosHoro Cypa CCCP, pacKpbiBatoLMe KOH-
KpPETHOe 3MMMPUYECKOe COLEPKaHWE OLEHOYHbIX MPU3HAKOB COCTaBOB
MPECTYN/IEHUIA.

Pasnuume mexgy (paKToMOrMYeCKMM noaxoLoM, (PUKCUPYIOLMM
061BEKTUBHOE MOMIOXKEHVE BeLLel, KOTOpOe CYLUECTBYET He3aBUCUMMO OT
HALLEero K Hemy OTHOLLEHWS, U MOAXOAOM OLEHOUHbIM, MPUMUCHIBAIOLLM
npeaMeTy OnpefeneHHY — MONOXKUTENBbHYIO WKW OTPULATENbHYH0 —
LIEHHOCTb, MMeeT 0C060 BaXKHOE 3HAYeHWe AN YACHEHWA NPUPOAbI OLEH-
KM [OKa3aTe/bCTB.

B npoueccyanbHOM nuTepatype pasnMuve Mexay 3TUMKU ABYMS
MOAXOAaMU He BCerga YUuTbiBaeTcs, B pesynbTaTe uYero K CyXAeHWAM
(hakTa NpUMeELLMBAETCA HECBONCTBEHHOE UM LIEHHOCTHOE COAEpXaHue.

Kak 1 MHOrvMe MOHATWA PasrOBOPHON peun, MOHATWE «OLEHKa»
YNOTPEBNSETCs B PasHbIX CMbICNaX. «B OAHOM C/ydae KOHCTATUPYHOTCS
onpeseneHHble (akTbl UAW OTPAKAKTCA OMpefe/eHHble 3aKOHOMEPHO-
CTW. B gpyrom cnyyae NoHATHE «OLEHKa» ynoTpebniseTcs ¢ Lesbio Bbipa-
3UTb OTHOLLIEHVE Yerl0BeKa K ONpeAesieHHOMY NPU3HaKy npegMeTar.

OueHKa [0Ka3aTeNbCcTB — 3TO OLeHKa B NEPBOM, & He BO BTOPOM,
aKCMO/OrNYecKoM, CMbIC/E, T. €. He OLeHKa COLMaIbHO 3HaUMMOro ak-
Ta. Ee 3agauya — ycTaHOBUTL (DaKT, €ro CyLlecTBOBaHWE WM HeCyLLecT-
BOBaHMe B 0OBLEKTVBHON peasibHOCTW. [oka He MCCNefoBaHbl U He oue-
HeHbl [j0Ka3aTe/bCTBa, HEWM3BECTHO — OblN M CaM «COLMANTbHO 3HAuM-
MbIiA» (haKT NPecTyn/eHns, COBEPLUNA /N ero 06BUHAEMBIA.

JokazatenbcTtea — 3T0 He (PaKThl, a (PaKTUYECKVE faHHble, CBefe-
HUS, YKa3blBaloLye Ha Nognexalline yCTaHOBMEHMIO (hakTbl. VX oueHka
— He aKCWO/OrMyeckoe BbICKa3blBaHWE, a (HaKTONOTMYECKUiA mpoLecc,
JaroLimnii HaMm 3HaHWe, B KOTOPOM BbIPXKAETCA KOHCTaTauus npovcLues-
LIero B NPoLUIoM cobbiTusA. M0o3TOMy A1 OLEHKM [0Ka3aTeNbCTB, Kak U
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A9 BCAKOro AeCKpPUNTWBHOIO MOAX0Aa, XapakTepHO CTpeM/eHWe «3a-
(hrKcMpoBaTb MOCTVKEHME OOLEKTUBHOW NpUPOAbl 06LEKTa, KaK OH Cy-
LLeCTBYET BHe YesloBEKa W Ye/loBeYeCTBa, OCBOGOAWTL CO3HaHWE OT OT-
HOLLEHMA CYyObEKTA K ero CofepXaHuio 1 BbiAeNNTb B YACTOM BUe CO6-
CTBEHHO 3HaHWe, TO eCTb OOBEKTUBHYIO UCTUHY.

UTto KacaeTca OnpefeneHns «couyasbHOM 3HaYMMOCTM» (HaKTOB,
TO OHO MPOUCXOAMUT MyTEM COMOCTaB/EHMS NX MPU3HAKOB C HOPMOIA Yro-
JIOBHOTO 3aKOHa, T. €. B NPOLIecCce MaTepuasibHO-NPaBOBOA OLIEHKM.

CMeLLeHMe CMbIC/IOBbIX 3HAYEHWIA KOCHYNOCh He TOMbKO MOHATWA
«OLIeHKa», HO W MOHATMA «LEHHOCTb». B Teopun [0Ka3aTeNlbCTBEHHOI0
npaBa WHOrga ynoTpebniseTcs MOHATME «LUEHHOCTb [0Ka3aTe/bCTBay.
YeTKoro cofiepXaHns OHO He UMEET W BbICTYMaeT TO B Ka4ecTBe CMHO-
HVMMa CWMbl [JOKa3aTebCTBa, TO B 3HAYEHUN ero 0THOCUMOCTW, TO B BUe
CMHTe3a 060MX 3TMX CBOMCTB. [lOHATMEM  «LEHHOCTb  [OKasa-
TeNIbCTBEHHOW MH(OpMaLMmn» ONepupytoT B cBoux pabotax A. L. BuH-
Gepr n P. C. benkuH. Ho MocKonbKY Mpu 3TOM OHW ccblnarotes Ha P. T
KeTxynoBa, BBeALIEr0 B 060POT aKCMOMOrMK NOHATUE OLEHOYHOrO Mo-
3HaHWs, PaccyXeHnsa 0 LeHHOCTU MHAQopMaLum 0bopaumnBatoTcs paccy-
XaeHuaMn 06 06LLEeCTBEHHOM LeHHOCTU hakToB. Mexay Tem P. I'. Ket-
Xy[0B KOHCTPYMPYET MOHATUE «OLEHOUYHOE MO3HaHWe» MPUMEHUTENbHO
He K (paKToNornyeckoMy, a K LiEHHOCTHOMY OTHOLLUEHUIO, T. €. OTHOLLe-
HWIO 06BEKTUBHOIO MMpa K MOTPEGHOCTAM U MHTepecam 0BLLEeCTBEHHOIO
cyObeKTa, OTAenss TeM CaMblM OLEHOYHOE MO3HaHWe OT MO3HaHus Co-
JepxxatenbHoro: «pn MOMOLLM MO3HaHUA, PACKPLIBAIOLLETO COAepXKa-
HWe uccneflyeMoro 06beKTa, /AN Y3HAKOT, KaKoB MUp cam no cebe, cy-
LLECTBYIOLLMIA BHE 1 HE3aBMCMMO OT Ye/I0BEYEeCKOro co3HaHus. MNpeame-
TOM K€ OLIEHOYHOrO MO3HaHWA ABMSETCA PacKpblTUe OTHOLIEHWS 06bek-
TUBHOIO MMpa K HaWuM NOTPe6HOCTAM... Hanmuo pasHble npeaveTbl ro-
3HaHuA. B ogHOM cnydae Mbl MO3HaeM cofep>kaHue npeaMeTa, B 4pyrom
— €ro LeHHOCTb».

Lutupya P. I". Ketxygosa, A. . Bunbepr n P. C. BefkuH Takxe
NPOTUBOMOCTaBNAOT OLEHOYHOE NMO3HaHWE CofepXKaTeNbHOMY, T. €. Mpo-
CTO BbIBOAAT OLIEHKY A0Ka3aTeNbCTB 3a NpeAesbl NMo3HaHUA cofepXKaHus
[oKa3aTenbCTB. «[nd TOro 4Tobbl OLEHWUTL [OKA3aTeNbCTBa, WX HYXHO
nccnepoBathb, No3HaTb Y TOSILKO MOC/E 3TOTO ONPEeAeUTb, «Yero CTOUT»
3Ta Mo3HaHHaa CyLHOCTb», — nuwet P. C. BenkunH. Mexay Tem, oue-
BWAHO, YTO Hefb3A NO3HATb «CYLLHOCTbY [OKA3aTeNbCTB, He npuberas K
MX OLEHKe, T. e. He [enas NOrMYecKMX BbIBOLOB 06 MX OTHOCMMOCTH,
[IOCTOBEPHOCTW, CU/IEe N AOCTATOYHOCTU..

«3HayeHye NOCTaHOBKM NPo6/ieMbl 3HAHMA (hakTa Kak 0co60ii CcTy-
MeHn npouecca HPaBCTBEHHOM OLEHKM B TOM, — nuweT H. H. Mokpo-
yCO», — YTO NPW 3TOM YAAeTCA BbIAENNTL Be HE0OXOANMbIE, TECHO Me-
X[y COBOM CBA3aHHbIE, HO, TEM He MEeHee, pPasnnyHble CTOPOHbI: CyX[e-
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HMS (DaKTa, BbISCHSOLLIME OOBEKTMBHOE MOMOXEHWE BELLER, U OLIEHOY-
HblE CY)XX[EHUSs, KBUIMPULMPYIOLLME Ha NX OCHOBE OOBEKT OLEHKM B MO-
panbHOM NiaHe.

CBefileHMe OLEHKW [OKa3aTe/bCTB W MPaBoOBOW OLEHKW fesHus B
OJVH NPOLECC Ha NPaKTUKE NPUBOAUT K TOMY, YTO HOPUANYECKAs KBan-
thuKaums NogMeHsSIET Co60i 3HaHMe 06 06CTOATENbCTBAX [ena, He 060c-
HOBbLIBAETCA B AOCTATOYHON CTEMEHWN YCTAHOB/IEHHLIMM (haKTamMu.

C YYETOM M3/IOKEHHOTO CNefyeT 3aK/4umnTb, YTO OLEHKa AoKasa-
TeNbCTB KaK COCTaBHas 4acTb MpoLecca [0KasblBaHWs WMEET Lefbio
(hopMUpOBaHME BbIBOAA O AO0Ka3aHHOCTW (HaKTUYECKMX OOCTOATENbCTB
[ena, B TO BPeEMs KaK lopuAanyecKas Keanugukauus npomsBoguTcs no-
CPeACTBOM MPUMEHEHWNS HOPMbI YTO/I0BHOIO 3aKOHA K Y>Ke YCTaHOB/EH-
HbIM NyTeM cobupaHus, uccnesoBaHus W OLEHKW [OKas3aTesbCeTB (hak-
Tam.

BHyTpeHHee ybexxaeHne B A0Ka3aHHOCTU (PaKTOB 1 y6exxaeHve B
NPaBWIbHOCTU X NPaBOBOW OLEHKWN MOKOSATCS Ha pasnNyHbIX OCHOBaHW-
AX. OfHO OMMpaeTCca Ha MUCCeoBaHHbIE U OLEHEHHbIE [LOKa3aTenbCTBa,
[pyroe — Ha NpaBoBOW aHa/n3 (hakToB, Ha HOPMbl MaTEPUaNbHOrO Yro-
NOBHOIO 3aKOHa, BblpaXas YBEPEHHOCTb B UX MPaBUIbHOM MPUMEHEHNU
K faHHOMY KOHKPETHOMY C/y4ato.

Pa3rpaHuyeHne CY>KAEHWI (hakTa 1 CY>XKAEHWUIA LeHHOCTW MO3BOSS-
€T, KaK HaM MpPeLCTaBNSETCA, PELUMTL BOMPOC O COOTHOLLEHUM MPW OLLEH-
Ke [40Ka3aTeNbCTB BHYTPEHHEr0 YOeXAEHNA U COLMAIMCTUYECKOro npa-
BOCO3HaHMA. pexae BCero crefyer 3aMeTUTh, YTO K Cepe NpaBoCo3-
HaHUA OTHOCATCA CreuuuYecKn NpaBoBble 3HAHMA W OLEHKW, OTpa-
XaroLme MMEeHHO NPaBOBblE AB/IEHUA: 3aKOHOLATENbCTBO, AEATENbHOCTb
OPMANYECKMX OPraHoB, NpaBa U 0683aHHOCTY TpaXaaH, NpaBoOMepHOCTb
¥ HEMPaBOMEPHOCTb MOBEAEHWSA U T. M.

Kak HwKe 0TMe4Yanocb, TakMMK BOMPOCaMy SBASAKOTCA LONYCTU-
MOCTb ¥ YaCTUYHO OTHOCUMMOCTb 40Ka3aTeNbCTB.

B oueHKe LONyCTUMOCTU LOKA3aTeNbCTB NPaBOCO3HaHWe npuobpe-
TaeT HanbosbLLUee 3Ha4YeHWe B TeX CyyasX, KOrja HapyLleHbl npoLeccy-
a/ibHble NpaBuia cobupaHns 1 3akpernneHns [oKasaTenbCcTB U Heo6Xo-
VMO OMpesenuTb, HACKO/IbKO CYLLECTBEHHO 3TO HapyLUeHWe, YAai0Ch
€ro BrOCNeACTBUN «HETPanN30BaTh» SIM60 OHO [OMKHO B/eYb MPU3Ha-
HWEe JOKa3aTeNbCTBa HEJOMYCTUMBIM.

BakHYI0 pofib BbINOMHAET COLMAIMCTUYECKOE MPaBOCO3HaHWE B
onpegeneHuM 0THOCMMOCTU JOKasaTenbcTB. O6s3aTeNbHOMy YCTaHOB/e-
HUIO MOAJIEXaT, Hanpumep, 06CTOATENbCTBA, BAMSIOLLME HA CTEMEHb W
XapaKTep OTBETCTBEHHOCTM 0OBUHSEMOTO. [NepeyncneHbl OHM B CT. CT. 38
n 39 YK. OfgHako ecnm B CT. 39 AaeTcs ncUepnbiBatoLLmMiA NepeyeHb 06-
CTOATENbCTB, OTATYalOLWWMX OTBETCTBEHHOCTb, TO CMSArYaTb OTBETCTBEH-
HOCTb MOTYT 06CTOSATENbCTBA, U He YKasaHHble B CT. 38 YK. CyaebHas
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MPaKTKa CYMTAeT TaKOBbIMMW, HampuUMep, MIOX0e COCTOSIHWE 3[0POBbS,
VHBA/IMGHOCTb W Ap. ITW (haKTbl NPU3HAKOTCS OTHOCUMBIMM, BK/IHOUAHOT-
Cs B MPeAMET [OKa3biBaHWS MO NPaBOCO3HAHUIO CYAel U crefoBaTens.

B OLieHKe [0Ka3aTeNbCTB, B (HOPMMPOBAHIM BHYTPEHHETO YBexXe-
HVUSI He MPUHUMAET HEMOCPEACTBEHHOIO YYacTUsi LEHHOCTHas CTOPOHa
MPaBoCcO3HaHWs cyabu. OHa MPOSBMTCA Ha NOCNeAYHOLMX 3Tanax cyae6-
HOTO PEeLUeHUs: NPy KBATN(DUKALMU NPECTYMN/IEHNS W HAa3HAYeHUM Haka-
3aHws.
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A A XMbIPOB
KocBeHHbIe 0Ka3aTeNbCTBa
MockBa, n3g-8o "'FOpua. nut-pa’™, 1979, c. 134-162

O6 0C06EHHOCTAX OLUEHKM KOCBEHHbIX 0Ka3aTeNbCTB

YTr0onoBHO-MpoLecCyanbHblii 3akoH (cT. 17 OcHos, cT. 71 YTK
PC®CP) ycTaHaBNMBaeT efiMHbIE 4N BCEX BUAOB A0Ka3aTeNbCTB NpaBu-
Na UX OLEHKW. ITW MpaBw/ia B paBHO Mepe NPUMEHNMbI Kak K NPsMbIM,
TaK M K KOCBEHHbIM JOKa3aTenibcTBaM. BmecTe ¢ Tem crneumdgmka nocnea-
HUX HEe MOXET He CKas3aTbCsl U B TAKOM BaXKHOM 3/IEMEHTE [0Ka3bIBaHMS,
KakuM SIBNSIETCA OueHKa AoKasaTenbcTB. OHa npegonpeneneHa MHOro-
CTYNeHYaTbIM XapakTepOM UX CBA3W C MPeAMETOM [OKas3blBaHUA U Mpo-
N3BOAWTCS, KaK W BECb MPOLECC [OKa3blBaHWA C MOMOLLLID KOCBEHHbIX
[0Ka3aTeNbCTB, Ha ABYX 3aTanax. Cofep)KaHue, MEeToAbl WU pe3ynbTarhl
OLIEHKM Ha KXK0M U3 HUX CYLLECTBEHHO PasHATCA. DTUM, Mpexzae BCero,
OLiEHKa KOCBEHHOMO [0KAa3aTeNbCTBa OT/IMYAETCA OT OLEHKW NPAMOrO.

Mpn [OKasbIBaHWM MPSMbIMUA JOKa3aTeNbCTBAMM LIEHTP TSHXKECTM
MepeHOCUTCS Ha OMNpejeneHne HaLeXXHOCTU WUCTOYHMKA [0Kas3aTeNbCTs,
MpaBoOMEpPHOCTM CNOCOBOB WX MOMYYEHWUS M LOCTOBEPHOCTU (haKTude-
CKMX fAaHHbIX, ABNAHOLMXCA MpsMbIMU [oKa3aTenbcTBaMu. Bonpoc 06
OTHOCVMMOCTY TaKuX [OKAa3aTeNbCTB M MX 3HAYEHUW A4N18 Aena npakTuye-
CKM He BO3HMKAeT: yCTaHaBnMBas (aKTbl, ABMAIOLMECH COCTaBHOE Ya-
CTbIO MpeaMeTa f0oKa3blBaHWA, 3TU f0Ka3aTeNbCTBa CBA3aHbl C HAM CTO/b
HenocpesCTBEHHO M OYEBMAHO, YTO Takas CBA3b 0BbIYHO W HE HYXXAAeTCs
B 0060CHOBaHWMM. Bonpoc 0 [OCTATOMHOCTM MPSIMbIX [OKA3aTeNbCTB Mo
3TOl >Xe TMpUYMHE PELUAeTCs CPaBHWTENbHO MPOCTO. YCTaHOB/IEHWEM
MONHOTLI M [OCTOBEPHOCTW MPSAMbIX [0Ka3aTenbCTB (MpU yCnoBMM MX
JONyCTUMOCTW, pasymeeTcs) MPOLECC [0KasblBaHUA MPaKTUYeCKM 3a-
BepLUaeTcs.

B [oKka3blBaHMM KOCBEHHLIMW [0Ka3aTeNbCTBamy 3TV Orepauum
COCTaB/IAIOT /LU MepBbIi ero atan, B cuny MHOro3Ha4yHOCTM CBA3M Ka-
XKAOrO M3 NPOMEXYTOUHbIX (JaKTOB He MeHee BakHble (HO, MoXanyid,
ele 6onee TpyAHbIe) 3a4a4M BO3HMKAKOT Ha BTOPOM 3Tare.

3/4ecb NpeacTonT YCTaHOBUTL OTHOCKMOCTb K&XKAO0r0 13 MPOMEXY-
TOYHbIX (haKTOB, T. €. HaN4ME 0OBEKTUBHOM UX CBA3W C NMPeAMETOM A0-
KasblBaHUs. Becbma BaXXHOI NOrMYeckoil onepauunein SBNseTcs onpeae-
NEHME 3HAYEHMS| KXKOOr0 M3 Takmx (hakToB AN1s fena. HakoHew, Hau-
60MbLUY0 OTBETCTBEHHOCTb U HamMbOMbLUYHD TPYAHOCTb MpeLcTaBnseT



peLleHVe BOMpOCca O JOCTaTOYHOCTM MPOMEXYTOUHbIX (hakToB AN AocC-
TOBEPHbIX BbIBOLOB O BCEX CYLLECTBEHHbIX 06CTOATENLCTBAX AeNa.

Mo BoOMpocy O CofepXXaHWUW OLEHKW [0Ka3aTenbCTB B COBETCKON
MpoLeccyaibHOM U KPUMUHA/IMCTUYECKON NIUTepaType BbICKa3blBatOTCA
pasnunyHble B3rnagbl. Mpeobnafatolnm sBISETCS MHEHUE, COr/IaCHO KO-
TOPOMY OLIEHKa [j0Ka3aTe/lbCTB MPeACTaB/AET MbICAUTENbHYIO, SI0ruYe-
CKYI0 fieATeNbHOCTb, Pe3y/nbTaTOM KOTOPOW ABASETCA CYXKAeHWe O fo-
MyCTUMOCTW, OTHOCUMOCTW, [JOCTOBEPHOCTU [OKA3aTesbCTB, WX 3Haye-
HUW U [OCTATOYHOCTW ON1S YCTAHOB/IEHUA OOCTOATENLCTB, BXOAALLMX B
npegmMeT LOKasblBaHUS.

M. M. T'pof3nHCKMIA NOg, OLEHKOW JOKa3aTebCTB MOHMMa onpe-
JeneHve, HaLEeXHOCTU CPefCTB [OKAa3blBaHUA W 3HaYeHUs TexX (hakTuye-
CKUX JAaHHbIX, KOTOPbIE YCTAHOB/MEHbI C MOMOLLH0 3TUX CPEACTB.

HekoTopble yyeHble 060CHOBAHHO MOAYEPKMBAIOT, YTO OCHOBHbLIM
B COZlepXXaHnN OLEHKW [10Ka3aTe/bCTB ABNAETCA YCTAHOBNEHME UX CBA3N
C NpeiMeToM floKasblBaHUS.

Cornawascb B OCHOBHOM C rOCMOACTBYHOLLE/ TOUKOIA 3peHus Ha
cofiep>KaHue OLIEHKM [0Ka3aTebCTs, Mbl MofnaraeM, OfHaKo, YTo onpege-
NeHne nX AOMYCTUMOCTU HE BXOAMUT B OLIEHKY, OHO OCYLLECTB/ISETCA B
XOfie NPOBEPKM [oKa3aTenbcTB. OLEHKe MOABEPraloTCcs Takue CBOCTBA
[0Ka3aTe/nbCTBa, Kak OTHOCMMOCTb, 3HayeHue (Cua, LeHHOCTb) 1 [oCTa-
TOYHOCTb AN15 JOCTOBEPHbIX BbIBOLOB O Ha/IMUUW AN OTCYTCTBMN UCKO-
MbIX (hakTOB. TpW 3TOM OLIEHKe MOABEPraroTCAa Kak UCTOYHWKM, TaK U
coflepXKaLlimecs B HUX (DaKTUYECKMe faHHble. IMEHHO MOCnefHUM, Kak
HaMm npeAcTaBnseTcsl, 06YCNOBEHO HaMUME [BYX YPOBHel OLEHKM KOC-
BEHHbIX [10Ka3aTeNbCTB, COOTBETCTBYIOLLMX ABYM 3Tanam AoKasblBaHus.

Ha nepeBOM ypoBHE MPOW3BOAWTCA OLEHKa WMCTOYHWKOB [O0Kasa-
TeNbCTB U CMOCO60B MX NOMyYeHUs. STa OLEHKa NMPOU3BOAUTCA B pamKax
YaCTHOI CMCTEMbI KOCBEHHbIX [OKa3aTeNbCTB, OHA HepaspblBHO CBSi3aHa
C VX MPOBEPKOW W NpecnefyeT Lefb JOCTOBEPHOrO YCTaHOBNEHUS OT-
JeNbHbIX NPOMEXYTOUHbIX (DAaKTOB 1 MX Ka4YeCTBEHHOI MHTepnpeTaLuu.

[pyroit ypoBeHb OLEHKM AOCTUraeTca Ha BTOPOM 3Tane [A0Kasbl-
BAaHWSA; OH CBA3aH C YCTaHOB/IEHWEM OTHOCKMMOCTM, 3HAUYEHWS W LIEHHOCTK
KaXXJ0ro M3 MPOMEXYTOUHbIX (hakTOB M [OCTATOMHOCTM MX ANs [OCTO-
BEPHOr0 YCTaHOB/IEHMA BCEX 0OCTOATENbCTB NpeMeTa [oKasblBaHWA. Ha
3TOM >Xe 3Tane OLEHWBAIOTCS WMHTErpaTuBHble KauecTBa BCEl CUCTEMbI
[l0Ka3aTenbLCTB Mo feny.

OueHka OTHOCMMOCTU NMPOMEXYTOUHbLIX (DaKTOB ABAETCA OLHUM
13 LeHTPaNIbHbIX MOMEHTOB [JOKa3blBaHUA ynnKamu. OHa 03HayaeT ycra-
HOBMIEHWEe OOBEKTMBHOWM CBA3M MPOMEXYTOYHOr0 (bakTa C NpPeaMETOM
[0Ka3bIBaHWA U MOXET ObITb OCYLLECTB/IEHA TO/IbLKO B CUCTEME MpOMe-
XYTOUHbIX (PaKTOB, TaK KaK CBSA3b KaXKOro Takoro hakra ¢ npesmMeTom
[0KasblBaHNA MOXET TO/IbKO npegnonaratbesi. Heobxogumoi npegno-
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CbI/IKO ANA OLEHKM OTHOCUMMOCTW [0Ka3aTeNbCTB ABSETCA TOYHOE W
YeTKOe OnpefeneHvie npegmeTa foKasblBaHUA N0 KOHKPETHOMY Aeny, YTO
B 3HAUMTE/bHON CTEMeHN 3aBUCUT OT TOr0, HaCKO/IbKO NpaBu/bHO Mpes-
CTaB/IAOT cebe criefjoBaTenb W Cyf NMPU3HAKN KOHKPETHOro COCTasa npe-
CTYMeHus.

Ha ycTaHOBneHMe OOBEKTUBHbLIX CBsA3el KOCBEHHbIX [JO0Ka-
3aTenbCTB C MPeAMEeTOM [OKasblBaHUA W C APYrVMW [OKa3aTesbCTBamu
Hanpas/ieH BeCb NPOLIECC J0Ka3biBaHWUs, B X04e KOTOPOro UCMo/b3ytoTca
BCE MpoLiecCyaslbHble, fIOTMYECKMUE U HAyYHO-TEXHWUYECKME METOAb! Bbl-
ABNEHNA 0OBEKTVBHbLIX CBA3eN. 3HaYeHWe MPOMEXYTOUHbLIX (hakToB On-
pefensaeTcs UX MecTOM B CUCTEME [OKAa3aTefbCTB, UX CBA3LIO C TEM MK
MHBIM KOHKPETHbIM 0O6CTOATENILCTBOM, BXOZALMM B MpeAMeT [0Ka3biBa-
HUA, Ha/IMYMEM WU OTCYTCTBMEM [PYTUX NPOMEXYTOUHbIX (DaKToB, OT-
HOCALLIMXCA K TOMY e 06CToATeNbCTBY. OHO 3aBUCUT, HAKOHeL, 0T Mec-
Ta [JaHHOro O6CTOATENLCTBA B CUCTEME 3/1IEMEHTOB MpeAMeTa [J0Ka3blBa-
HYA. 3HaYeHne 1 [OKa3aTeNbCTBEHHAA CUMa YINK 3aBUCAT TakXke OT paja
(haKTOpOB, CPeau KOTOPbIX YMCIO MOATBEPKAEHHBIX NOMMYECKUX CeacT-
BWIA, WX pa3HooOpasve, KOHKPETHOCTb MWH(opMaumu, 60/bwas wum
MeHbLLUast PeAKOCTb 3TON MHGopMaLuK.

C nocnefHWM (hakTOpoM CBA3aHO MOHATVE O LieHHOCTU (curne)
KOCBEHHbIX [l0Ka3aTeNbCTB. OHO CBfA3aHO TaKXe CO CrMeuutUYHOCTLIO
ynuK. Ewe A. XXupses, Kak yKasblBa/1OCb Bbllle, Mnpeffiaras pasnmyarb
YUKW 06LLMe, BCTpevatoLimecs BO BCeX fenax, W YacTHble, npucyLime
[ienaM 0 KOHKpPETHbIX BUAax MPecTynneHwid. lymaeTcs, YTo 3To feneHue
He NWMLWEHO MPaKTUYECKOro 3HayeHWs. Takue KOCBEHHble AoKasaTefib-
CTBa, KaK faHHble 0 NPUCYTCTBUW HA MECTE COBEPLLIEHNA MPECTYMEHNS,
MOMbITKaX CKPbITb CNefbl MPeCcTYneHWs, NoMYHoe U T. M., MOryT BCTpe-
TUTLCA MPAKTUYeCKU B NOGOM fiefe, OHW ABNAKOTCA OBLMMK. 3HayYeHWe
MX BENINKO, & yCTaHOB/IEHME HEOOXO0AMMO, TaK KaK OHW CBSA3aHbI C TaKUMU
3NleMeHTaMK NpejMeTa [oKa3blBaHUA, Kak COObITWe MpecTynieHus, (akT
€ro COBEpLUEHWS AaHHbIM NLOM U T. 4. OfHaKo LEeHHOCTb TON UAW UHOI
YMKN 33BUCUT OT ee CMeLm{UUHOCTM M YacTOTbl BCTPEUAEMOCTU: YeM
pexke B 00bIAEHHO XXM3HU BCTPEYaeTCa TOT UM NHOM (hakT, YeM cneuy-
(hnuHee OH NS onpefeneHHOro Buaa NPecTynaeHwid, Tem oH 6onee yobe-
[MTeNeH, KOorga BbICTYNaeT B KauecTse YUKK.

LleHHOCTb YINKK 38BUCUT He TO/IbKO OT ee XapaKTepa, COoAepxa-
HUWA, HO U OT pAja BHELUHUX (haKTOPOB, OT APYTUX YUK, C KOTOPbIMU OHa
CBA3aHa, OT TOr0 «KOHTEKCTa», B KOTOPOM OHa BCTpeyaeTcd. Hannuue
CNefioB NasibLIEB PYK 06BMHAEMOr0 Ha MecTe MPecTyrn/eHns camo no cebe
06bI4HO [OCTATOYHO BaXKHO, HO CWU/A 3TOW YAMKWM HAXOAUTCS B MPAMOVA
3aBMCMMOCTU OT MPUBXOLALUMX AaHHBIX: €C/M 0BBUHSEMbIV BblBai MK
MOr OblBaTb Ha 3TOM MECTe BHe CBA3W C NPECTYMN/IEHNEM, OHA NpaKTuye-
CKMN CBOAWTCA K HY/IHO; €CN XKe OH, M0 06CTOATeNbCTBAM fiefia, He GblBa
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1 He MOT 6bIBaTb Ha 3TOM MeCTe BHE CBS3W C MPECTYN/IEHNEM, LEEHHOCTb
[aHHOW Y/IMKM pe3Ko Bo3pacTaeT. MpuyeM OLeHKa Takux CBOICTB Mpo-
MEXYTOUHbIX (PAKTOB, MX 3HAYEHWS U LIEHHOCTM MOXET GbITb NMpOU3Be-
[ieHa TONbKO NPy PpacCMOTPEH BCE UX CUCTEMBI.

B Xofe 3TOro aHa/iM3a OLEHMBAETCA M [0CTaTOYHOCTL [0Kasa-
TeNbCTB. 3aKOH He YCTaHaBMMBAET M MO MOHATHLIM MPUYMHAM HE MOXET
YCTaHaB/MBaTb KOHKPETHBIX KPUTEPUEB [OCTAaTOYHOCTU [OKA3aTeNbCTB,
OH A@XKe He PacKpblBaeT 3TOro MOHATUS. OnpefeneHne A0CTaTOYHOCTM
[l0Ka3aTe/NbCTB CBA3aHO C NPEeAMETOM [O0Ka3blBaHMWs, COAEpPXKaHeM Mpo-
MEXYTOUHbIX (DAKTOB M XapaKTepOM WX OGLEKTUBHOM CBS3W C MPECTyM-
neHvem. C ofjHOV CTOPOHbI, ONPeAeNeHne AOCTaTOYHOCTY [J0Ka3aTe/lbCTB
MpeAnonaraeT BbISCHEHWE BOMPOCA O TOM, KaKoil 06beM COOTBETCTBYHO-
LLero 37eMeHTa NpegMeTa A0Ka3bIBaHWA 3aMo/HAET TOT UM WHOW Mpo-
MEXYTOUHbIA (hakT. Hampumep, MOKa3aHWii CBUZETENS, CrbILIABLIErO
KPUK 13 KBapTWpbl MOTEPMEBLUEro B 22 4aca, MOXET 0Ka3aTbCs A0CTa-
TOYHO ANS1 YCTAHOB/IEHWS BPEMEHW COBEPLUEHWS MPECTYM/IEHUS, HO He-
[OCTaTO4HO NS YCTAHOBMEHUS COBLITUS €rO.

C [pyroii CTOpoHbl, AOCTaTOYHOCTb [J0KA3aTe/bCTB OMpeAensieTcs
TeM, MPEACTaBNSET I UX COBOKYMHOCTb HEOBXOAMMOE (haKTUYeCKoe OC-
HOBaHWe [/15 BbIBOAA O Ha/MYMKM BCEX MOAMEXALIMX A0KAa3blBaHUIO 06-
CTOSTE/NbCTB, MHA4Ye FOBOPS, YCTAHAB/MBAET M CUCTEMA MPOMEXKYTOY-
HbIX (haKTOB C [OCTaTO4HOI MOSHOTON BCE 3M1EMEHTbI MPeAMETA [J0Kasbl-
BaHUS.

PellieHWe BOMpoca O 4OCTaTOYHOCTY [AOKa3aTeNbCTB TAKKE MOXET
GbITb AOCTUTHYTO /IMLLUL MPW aHAN3e MX CUCTEMbI. o 3TOI MpuuMHe
BECbMa Ba)KHO Ha BTOPOM 3Tare [j0KasblBaHUs SIBMISIETCA OLEHKA VHTE-
rPaTMBHbLIX KauyecTB CUCTEMbI A0Ka3aTenbCTB. OUEHWBas Hannuve W
XapaKTep CBA3ell AoKa3aTeNbCTB MeXay COGOV 1 UX A0CTaTOYHOCTb, Clie-
[0BaTeNb U Cyf, [O/MKHbI MOABEPraTb CUCTEMHO-(YHKLMOHAILHOMY aHa-
N3y BCIO COBOKYMHOCTb MMEIOWMXCS B WX PAcropshKEHWM [0Kasa-
TENbCTB, BbISCHSS, NPEX[e BCEro, 06pasyeT /1 3Ta COBOKYMHOCTb CUCTe-
My [10Ka3aTe/bCTB, T. €. SABMSETCSH /M OHA CTPOro YNopsifio4eHHON 0THO-
CUTENIbHO CTPYKTYPbI MPpeAMeTa AoKasbiBaHUs. OTBET Ha 3TOT BOMPOC MO-
3BO/ISIET CYAUTb 1 O TOM, 06M1aAaeT /M 3Ta CUCTEMA HEOGXOAUMbBIMIA WH-
TErpaTUBHLIMM KauecTBaMM — TaKUMW CBOWCTBaMM, KOTOPLIMU He 06/1a-
[atoT BXOAsILLME B Hee 10Ka3aTe/bCTBa, B3ATbIE B OTAEMLHOCTM.

JTa CTOPOHA OLEHKW OT/IMYAETCS CMOXKHOCTLIO, OHA TpebyeT OT
crefioBaTeNs U cyaa 6e3yrnpeyHoro MpuUMeHeHUs 3aKOHOB AManeKTuue-
CKOWi 1 (hopMasnbHOIA NOTUKKU. Ha npefoTBpalleHne oWmnBoK, Ha hopMu-
pOBaHWe CUCTEMbI JOKA3aTeNbCTB AOMKEH ObITb HANPaB/eH BECh MPOLECC
[l0Ka3blBaHUsl, B XOfle KOTOPOTO Ha KaXKOM W3 ero 3TarnoB BOSHWKAET psif,
Mpo6eM, CBA3aHHBIX C OLIEHKO KOCBEHHbIX [JOKa3aTe/bCTB.
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OCTaHOBMMCS, MPEeXAe BCEro, Ha HEKOTOPbIX MCUXOMOrMYECKMX
acrnekTax OLEeHKW KOCBEHHbIX [OKa3aTeNbCTB.

OfHy ©3 BaXKHEWLIMX B 3TOM OTHOLLUEHWN UX OCOBEHHOCTEN yaau-
HO, nogmetun ewe A. XXupseB. «B ynuMkax,—nucan oH,—no 605bLUei
YacTW [aeTca WCCNefoBaTeNt0 TONMbKO pa3fpobreHHbIli 0bpas umcche-
[yeMOro cobbITvsi, KOTOPbI, eCTECTBEHHO, HE MEET TaKOro Le/iCTBMSA Ha
ero yb6exuzeHue, Kak LeNOCTHOE BreyaT/eHue, NPOU3BOAMMOe 06CTO-
ATe/IbHbIM MOKa3aHWeM, Hanpumep, cBUAeTens». [elcTBUTeNbHO, KOc-
BEHHbIE [J0Ka3aTe/bCTBa, KaX0e U3 KOTOPbIX CBA3aHO (4a v TO onocpes-
CTBOBaHHO) MULLb C OTAE/bHLIM 31EMEHTOM MpeaMeTa [0KasbiBaHus, Aa-
XXE B COBOKYMHOCTM He [al0T CTO/b LIeNIOCTHOM 1 BMeyaTnatoLwein Kaptu-
Hbl MPECTYN/EHNS, KaKyl0 MOXET HapucoBaTb B NMOKAa3aHWAX CBUAETe b-
OuYeBMeL, MOTEPNEBLUNIA UM OBGBUHSIEMBIA. YI0BUTL XKe CBA3b OTAENb-
HOro [0Ka3aTeNnbCTBa C MPECTYnfeHWeM TPyAHO: ANA 3TOr0 Hafjo pac-
CMaTpMBaTb BCH) WX COBOKYMHOCTb, COMOCTaBMsA MeXAy CO00i Bce
VIMEIOLLMECS B Hell [oKa3aTeNbCTBa, YTO TpebyeT M3BECTHOrO NCMXO0So-
rMYeckoro HanpsbkeHus. KoHeuyHo, onaceHus GypkyasHbIX npoLeccya-
NINCTOB, YTO 3TO HAMPSHKEHME «MOXET OKa3aTbCs UPE3MEPHbIM», SIBHO
npeyBeNnYeHbl, OAHAKO TaKas «pa3fpobieHHOCTb 06pasa», AencTBu-
TeNbHO, UMEETCS U CO3[aeT U3BECTHbIE MCUXONOTNYECKUE TPYAHOCTU U B
BOCMPUATUM, U B OLLEHKE KOCBEHHbIX [OKa3aTeNbCTB.

TpYAHOCTM 3TU HEPeaKOo YCyrybnatTcs (parMeHTapHOCTbO BOC-
CTaHOB/MEHHOW KAapTUHbI MPECTYMMEHNS U BO3MOXHbLIM OTCYTCTBMEM B
Hell OTAeNbHbIX (PparMeHToB (0 Yem MOAPOBHO roBopuUTCA Hdke). He-
CMOTPS Ha TO YTO MpUW NPaBWIbHOM [0Ka3blBaHWUU, T. €. MOSHOM, 06bek-
TUBHOM W BCECTOPOHHEM YCTAHOBMIEHWM BCEX HOPUAUYECKN 3HAUUMBIX
06CTOATENbCTB, MNOAMIEXALLMX [0Ka3blBaHWIO, OTCYTCTBYHOLLME (ppar-
MEHTbl HE VCKaXatoT CyLLecTBa fena U He MOryT BAWSATb HA KOHEYHbIE
BbIBOfb! CrefoBaTens M Cyda, MX OTCYTCTBME, TEM HE MeHee, CO3f4aeT
UMCTO MCUXONOTMYECKME 3aTPyAHeHWs. Hepeako cypeid He nokugaet
MbIC/Ib O TOM, 4TO, MOXET ObITb, KaK pa3 B OTCYTCTBYHOLUMX (hparMeHTax
N CKPbIBAIOTCH BaXKHble OOCTOATENbCTBA, KOTOPble MOTYT CYLLECTBEHHO
M3MEHWTb COAEPXKaHNE BCE KapTWHbI. 3Ta HeyBEPEHHOCTb MOXET YKpe-
NAATbCA W NPeBpaLaTbcs B TO 0O0CHOBaHHOE COMHEHWE, KOTOPOe LOMK-
HO TPaKTOBaTbCA B MO/b3Y 06BMHAEMOrO, €C/N NPU JOKA3aHHOCTN OfHOI
CUCTeMbI BepCUiA Mo AeNly He ONPOBEPrHYTbl BMECTe C TeM BCe ApYrue, He
COBMEeCTUMbIe C Held. BOT nouemy onpoBepeHWe HeCOBMECTUMbIX Bep-
CUil MMeeT CcTOoNb 6ONbLUIOE 3HAYeHVe B JOKa3blBaHWK ynukamu. OHO 8B-
nAeTcs LeCTBEHHbIM CPEACTBOM B NPEOAOIEHUM YKa3aHHbIX MCUXO0So-
FMYECKNX TPYAHOCTEIA.

Hewmasoe 3HauyeHWe B NCUXOOMMYECKOM acreKTe OLEHKU UMEOT U1
Te MpefyBexaeHusl, KOTOpPbIe KOPEHATCS B HEMPaBWUIbHOM MOHUMAaHUM
XapaKTepa KOCBEHHbIX [0Ka3aTe/lbCTB M OCOBEHHOCTEW UX WCMOMb30Ba-
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HWA B [OKasbiBaHUW. B HayuyHOIi 1 nonynspHoi nuTepaType npeanosio-
XKWUTEMbHBIA, MHOTO3HAYHbLIA XapakTep CBA3WM OTAENbHOr0 KOCBEHHOrOo
[oKa3aTeNbCTBa C MPECTYMN/EHNEM MOAYEPKMBAETCA ropasfo valle W
ybeauTenbHee, YeM OfHO3HAYHbIA XapaKTep CBA3W BCEIA CUCTEMbI TaKuX
[0Ka3aTeNbCTB C MPeaMETOM [JOKasblBaHWs. Kpome TOro, Kak npaBu/ibHO
3ameyaeT A. P. PaTVHOB, «NOYTW B KaXKAOl paboTe Mo TaKTUKE U METO-
OVIKE paccnefjoBaHUs FOBOPUTCA 06 aHaIMTUYECKOW AesTenbHOCTU Cre-
[0BaTeNs: aHa/M3e UCXOAHbLIX JaHHbIX, aHaIM3e A0Ka3aTeNbCTB, TaK Ha-
3bIBAEMOM MCKXOMOTMYECKOM aHain3e U T.M., HO B PeAKUX CllyvasxX — O
CYHTETMYECKOI paboTe yma». B pesynbTate co3gaetcs BrevatnieHue (B
TOM YWC/Ie Ny CaMWX C/IeflOBaTeNe 1 Cyfeid), YTO BeayLeli yMCTBEHHOM
onepauueii B UX AeSTENbHOCTM SBASETCA aHann3. 3TO NPUBOAMT K TOMY,
YTO OHW 3HAYMTENbHO 6OJbLLE BHUMAHWS YAENAKOT aHaIn3y KaXkgoro oT-
[eNbHOro A0Ka3aTeNbCTBa, YeM PacCMOTPEHUIO BCEl MX COBOKYMHOCTU U
06HapY>XEHNIO CUCTEMOOOPA3YHOLLMX CBSA3EA.

Takoin aHanu3, Kakum Obl FY60KMM OH HK Bblf, NPUBOANT UL K
BEPOSITHOMY BbIBOAY O CBSI3M JOKa3aTe/NbCTBa C MPECTYMNIEHNEM U He WC-
K/HOYAeT OTCYTCTBMS TakO CBS3W, «HEWTPaTbHOro» O6BACHEHMS OT-
[eNbHOro fokasaTenbCcTBa. ECn cnegosatenb v Cyabsi paccmaTpriBaeT
COBOKYMHOCTb KOCBEHHBIX [0Ka3aTeNbCTB KakK MPOCTYH MX CYMMYy, He
MPUHMMas B PacyeT WHTErpaTuBHbIX KauyeCcTB CUCTEMbI [OKAa3aTeNbCTB,
ero He MOKUAAET COMHEHME B [OKa3aHHOCTW OOCTOATENbCTB Aena. IT0
COMHEHVE NWLLAET CrieaoBaTensi, a 0COOEHHO Cyfelt (Ha KOTOpbIX NEXWT
OTBETCTBEHHOCTb 3a OKOHYaTe/MbHOE peLUeHVe fAena), Heobxoaumoii pe-
LUNTENbHOCTM, YTO CKa3blBAeTCA Mogyac Npu OMpeAeNieHUM HakasaHWs
nM6o Mpu HeobOCHOBAHHOM BO3BpPALLEHUM Aena Ans AOMOSHUTENBHOIO
paccnefoBaHus.

CylLecTBOBaHME TaKoro npefybexxaeHus nofaepKuBaeTcs U OT-
JenbHbIMU (OWMBOYHBIMK, C Hawed TOYKU 3PEHMS) BbICKa3bIBaHUAMM
NpeAcTaBUTENEN HOPUANYECKOA HayKW, KaTeropuuyecku (HO 6esgokasa-
TENbHO) YTBEPXKAAIOLLMMM HEBO3MOXXHOCTb JOCTOBEPHOIO YCTaHOB/EHNS
00CTOATENLCTB fena OAHWMK /iUWb KOCBEHHbIMK [0Ka3aTe/lbCTBaMu.
CKa3blBaeTCs N HEBEPHOE YTBEPXKAEHNE O «LIEMMN Y/NK», BCE 3BEHbSI KO-
TOPOI [OMKHbI ObITb HEPaspPbIBHO CBSi3aHbl. XOTA €ro Hay4yHas Heco-
CTOSATENbHOCTb AABHO [OKa3aHa COBETCKMMM KPUMWHANMCTaMm, CBOEOO-
pasHble NMEPEXUTKN 3TOr0 B3r/s4a BCe elle BCTPevatoTcs Cpeaun npaktu-
YECKMX PabOTHMKOB: CAMLLKOM OO M HACTOMYMBO KX yOEXAAN B TOM,
YTO KOCBEHHbIE [JOKa3aTeNIbCTBa B COBOKYMHOCTW A0/MKHbI ObITb CBSA3aHbl,
KaK 3BEHbs Lienu, 1 BbIMa4eHNEe OAHOMO 3BEHa «pa3pyLUaeT BCHO Lienb», T.
€. AenaeT HenpurofHoi BCHO COBOKYMHOCTb [AOKa3aTenbcTB. o 3TOiA
MPUYMHE CYAbN K OMPOBEPXKEHUIO OTAENBbHON YIMKU OTHOCATCS MHOTAA
ropasgfo 60nee HaCTOPOXEHHO, YeM K OMPOBEPXEHUIO MPAMOro J0Kasa-
TenbCTBa. 3Ha4eHWe MOCNEAHEro OYEBUAHO, CTO/b KE OYEBUAHLIMM
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NpeacTaBNAOTCS U NOCNEACTBUS €ro HeAOCTOBEPHOCTM UTO Xe KacaeTcs
KOCBEHHOIO [I0Ka3aTeNbCTBa, TO OMpejeneHne ero 3HaueHus (a cnegoBa-
Te/bHO, W NOCNEACTBUIA er0 ONPOBEPXKEHNSA) 3HAUMTENBHO CNOXHEE: ANs
3TOr0 Haf0 PacCMOTPETL HE TOMIbKO Er0 COAEPXKaHWe, HO U XapakTep CBS-
31 C OCTa/IbHbIMK, Er0 MECTO B CUCTEME JOKasaTe/bCTB. [opa3go npotle
pacnpocTpaHnUTL BbIBOJ O HeA0OPOKAYECTBEHHOCTH OAHOMO AoKasaTesb-
CTBa Ha BCHO UX «LIeMb», YTO MHOMAA U AenaeTcs.

YKasaHHble MCKX00rnYeckne OCOBEHHOCTU OLIEHKM KOCBEHHbIX
[l0Ka3aTeNbCTB HEPEAKO MOPOXAAOT HEOBOCHOBAHHbLIE COMHEHWS B [0-
Ka3aHHOCTU 06CTONTENLCTB MPECTYN/EHNS, B [OCTOBEPHOM YCTaHOB/E-
HUM NpeaMeTa AoKasbiBaHWS. OfHAKO eCTb W TaKue MCUXO/ornyeckue
MOMEHTbI, KOTOPbIE BNEKYT NOCNeACTBUS NMPOTUBOMO/IOXHOIO XapakTepa,
Korja 3HauyeHve OTAe/bHbIX [0Ka3aTenbCTB HEe060CHOBAHHO Mepeo-
LIeHMBaEeTCS, KOrga 3a KOCBEHHble [0Ka3aTe/lbCTBa MPUHMMAOTCA faH-
Hble, B AECTBUTENBHOCTU UM He SBASHOLLMECS. DTO TaKXKe 0ObSCHSAETCA
CMEeUMPUKO KOCBEHHbIX A0KA3aTENbCTB.

HeonpaBgaHHO 60/1bLLOE, MOAYAC PeLUatoLLee 3HAYeHKe NpuaaeTcs
MHOrda JoKasaTenbCTBaM, OfHO3HA4YHO CBSI3aHHbIM C COObITMEM MPECTY-
MAeHUsl, OAHaKO YCTaHaBMMBAKOWWMM [aXKe He KaKoi-nmbo anemeHT
npeaMeTa AoKasblBaHMS, a MULLb OTAeNbHbIA NPOMEXYTOUHbIN (hakT. Ha-
npuMep, 06Hapy>XeHNe Y NOA03PEBAEMOr0 B YOMINCTBE HOXA C OT/IOM/IEH-
HbIM KOHL|OM, & B KOCTHbIX TKaHsiX Tpyrna noTepresLUero — OT/I0MUBLLIE-
rocsi OT [aHHOr0 HOXKa Kycouka OTHOCWTCS Kak pa3 K 3ToMy paspsgy
ynuk. Mo cBoeli y6eauTenbHOCTM OH ObIBAlOT [aXKe CUbHEE MHOrMX
NpsMbIX AoKa3aTenbcTB. CneacTBEHHON U CyAebHON NpaKTUKe N3BECTHBI
CMydam, Korja 06BUHSEMbINA, YMOPHO U XN1aJJHOKPOBHO OTPMULIABLLWIA NO-
KasaHWs 04eBMaLEB (CCblNasichb Ha BpakKAeOHble C HUMU OTHOLLEHWS MBO
Ha «MPOUCKW» CNeAoBaTenNs), Cpasy Xe CHUKAeT, YBWUAEB, HaNpUMep, 4To
Kpasi 06ropeBLLEro Mbhka, HaigeHHOro Ha MecTe yOuiicTBa, MOTHOCTLIO
COBMAAAIOT C 060PBAHHON CTPaHULEN KHUMWN, OBHAPYXKEHHON Y HEro Ao-
ma.

Mogo6Hble  [OKa3aTeNbCTBa MPEACTAaBAAT  OOMbLUYH — Tak-
TUYECKYIO LIEHHOCTb: OHW BeCbMa YCTELLHO MCMO/b3YHTCSA MpKn foMnpoce
06BMHSEMOrO ANs NOAYYEHNs ero NpaBaMBbIX NokKasaHuii. OAHaKO AoKa-
3aTeNbCTBEHHYO X CU/Y MEePeOLeHMBaTbL Hefb3sl, CeayeT NOMHUTb, YTO
OHM yCTaHaBNMBatOT (Aa U TO MWL B YACTHOI CUCTEME C 3aK/IHOUEHMEM
3KcnepTa U APYrMMu [oKa3aTeNbCTBaMM) TONbKO OAMH NMPOMEXYTOUHbINA
(hakT (Hanpumep, HaxOXAeHWe Y [aHHOr0 /Mua OpPYAUS COBEPLUEHUS
npectynneHns). Mexay TeM «SpKOCTb» MOLOOHbLIX [0Ka3aTeNbCTB MHO-
rfa HacTOMbKO «OCMENSeT» CNeAoBaTens W cyaen, 4To OHWM C MeHb-
LU TLATeNbHOCTLIO COBMPAtOT M MPOBEPSHOT A0KasaTenbCTBa APYruX
06CTOATENLCTB NPECTYN/IEHMS, @ NoAYac M BOBCE 3TOr0 He AenaroT, pac-
cuMTbIBasi Ha nonyyeHne nNpusHaHus 06BKHSEMOTO.
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VHorga aHanorvyHoe BrevaT/IeHMe Ha CnepoBateneli n cyaei
MPOM3BOANT MHOXECTBEHHOCTb 40KAa3aTebCTB O4HOI0 U TOTO e (hakTa.
Hanpumep, npebbiBaHne nnua Ha MecTe MPECTYMIEHNSI MOXET BbITb YC-
TaHOB/MEHO 1 MOKa3aHWAMW CBUAETENEN, W BELLECTBEHHLIMMW [OKa3aTeb-
cTBaMu (ero ciefjamu Ha MecTe MPOMCLLECTBUS), U 3aK/THOUEHUSIMUN 3KC-
nepToB. Bce OHM 06pasytoT 4YaCTHYH CMCTEMY KOCBEHHbIX [OKasa-
Te/NbCTB, YCTaHABMBAOLWMX TOMbKO OAWMH MPOMEXYTOUHbIN (hakT. VIHO-
rga Takmx AokasaTenbCTB OblBaET MHOFO (YTO camo Mo cebe XOpOLLO ¢
TOUKW 3PEHUsT HaAEXHOCTW YCTaHOBNEHMS 4aHHOIo 06CTOATENbCTBA), U
3TO KOMMYeCTBO KaK-TO MOfaBMsieT cnefosatens wiu cypei. He penast
pas3nMuns MeXay [0KasaTeNbCTBaMy U NPOMEXYTOUHLIMU (hakTaMu, OHU
OLUMGOYHO MonaratoT, YTO B MX PacropsXKEHUWN UMEETCS COBOKYMHOCTb
[0Ka3aTe/bCTB B TOM CMbIC/le, KaKOW BK/TaAbIBaeT B 3TO MOHATHE 3aKOHO-
patens (cT. 17 OCHOB), 1 AenaroT He060CHOBaHHbIE BbIBOAPI.

HagexHbIM  CpeacTBOM — HeMTpaiM3auunm  YKasaHHbIX — MCK-
XONOrMYecknx (hakTopoB M MPeAoTBpaLleHns NoAo6HbIX OWMOOK ABNS-
eTCA cuUCTeMAaTM3aLMA [0KasaTeNbCTB MO feny, YeTKOe pasrpaHuyeHue
YaCTHbIX CUCTEM M CKCTEM 6O/ee BbICOKOrO MopsigKa.

CyLLEeCTBYET €Lle 0AMH NCMXONornyeckunii hakTop, KOTOPbINA, Kak
npegcTaBnseTcs, 06s3aTeNlbHO AO/MKEH YUMTLIBATLCS MPU OLEHKE KOC-
BEHHbIX [0Ka3aTenbCcTB. B xo4e npefBapuTenbHOro U cyaebHoro cnepct-
BWA ClefoBaTeNb M CyAbW BOCMPUHMMAOT M 3arevaT/eBatoT B CBOEM
CO3HAHWUM, KaK MPaBWIo, 3HAUMTENbHO BOMbLLYI0 MH(OPMaLMIO, YéM Ta,
KOTOpasi 3aKpensisieTcs B NpoLecCyabHbIX AOKyMeHTax. Kak 3ameyaeT U.
E. BbIXOBCKWIA, OTpakeHMe OObLEKTVUBHOW PeasibHOCTU OCYLLECTBASETCS
Kak Obl Ha [IBYX YPOBHSX: Ha YPOBHE CO3HaHMs W Ha MpOoLEeccyaslbHOM
YPOBHe.

TonbKOo (hakTUYecKMe AaHHble, 3aKpenieHHble B NMPOLEcCyanbHol
thopme, ABNAKOTCS [OKa3aTeNbCTBAMK U MOTYT CMYXXUTb OCHOBaHUEM A1
BbIBOAOB CNeAOBATENS U CyAa NPV OLEHKE A0KasaTenbCTB. VIH(opmauus,
OTPa3MBLUASIC «HA YPOBHE CO3HaHMs» W He Hallefllas OTPAXEHWs B
MpoLecCyabHbIX AOKYMEHTaX, MMEET NWLb KPUMMHANUCTUYECKOE 3Ha-
UeHMe: OHa MOXET M [O/KHA MCMOoMb30oBaThCs A1 pa3paboTKu OMTu-
Ma/IbHO TaKTWKW MpeBapuTensHOro, U CyaebHOro crefcTens. 3Ta UH-
(hopmMaLysi MOXKET MCMO/Mb30BaTLCA 4151 NMCUXOMOrMYECKOr0 aHaIn3a Xxoaa
N pesy/nbTaToB OTAENbHbIX CNeACTBEHHbIX AEMCTBWIA. TaKoW aHanM3 npe-
CNeflyeT YMCTO TaKTUYECKMEe Lenn, W BbIBOAbI, CAEMaHHbIE MPU 3TOM, He
MOFYT pacCcMaTpuBaTbCsl Kak COCTaBHas 4YacCTb OLIEHKMW [0Ka3aTesbCTB,
160 OLEHKe 3eCb MOABEPratoTCs He A0Ka3aTeNbCTBa, a HenpoLeccyab-
Hast HhopMaLms.

Mexay TeM Takasi MH(OpPMaLMs, NMLIeHHas [OCTaTOUHbIX rapaH-
TWiIA 4OCTOBEPHOCTW, MHOTAA OBNEET Haf, ClefoBaTeNeM, N OH HEBOJSILHO
YUMTbIBAET €€ MNPV OLEHKEe [0Ka3aTeNbCTB, OCHOBbIBAs CBOW BbIBOAbI O

990



Ha/IMYMK NOJNEXALLMX JOKA3bIBAHWIO 0BCTOATENLCTB Aefa He TObKO Ha
[0OKa3aTeNbCTBaX, HO M Ha 3TOM HenpoueccyanbHON uHopMaumn. Mo-
CKO/IbKY B HacTosiLLiee BPeMs CfiefoBaTte/lb M OpraHbl JO3HaHUs pacrona-
ratoT TEXHUYECKUMM cpeacTBaMm Ans dukcaumm nogobHol nHhopmaumm
(KMHOCbEMKa, 3BYKO3anucb, BMAe03annchb), MOAOOHOMY MCMXOM0rnYe-
CKOMY BO3/e/CTBMIO MHOTAA MOABEPratoTCa U CyAbM.

3ToMy CMOCOBCTBYET M HEOMPaBAaHHO LUMPOKast TPAKTOBKa «y/NK
NOBEAEHUS» HE TOMbKO OTAENbHBIMU YYEHbIMU, HO 1 MPaKTUYECKUMI pa-
60THVMKaMK. VIHOra MM B XOfe NTOrOBO OLEHKMN A0Ka3aTeNbCTB TPYAHO
OTB/1EYLCS OT MbIC/IM O TOM, YTO OBBUHSIEMbIN NMPOSIBAS 3aMETHOE BOJTHE-
HMEe Npu OTBETE Ha Te WM WHble BOMPOCHI, OOHAPYXXWUN ONpeAeNeHHbIe
3MOLMOHa/IbHbIE PEAKLMN Ha KOHKPETHYH CUTYaLMio, CNOXWBLUYIOCS B
X04e NpefBapuTenbHOr0 Man cyfebHoro cneacTeus. M xoTs nogobHble
aKTbl MOBEAEHMS He MOTYT pacCMaTpMBaTbCsA B KAaYecTBe 4OKa3aTe/lbCT,
cnefoBaTeNlb M CyAbW WMHOTAA YYMTbIBAOT MX B CBOMX BbIBOZAaX MNpw
OLiEHKe [0Ka3aTenbCcTB, T. €. MO CYLECTBY pacCMaTpuBalOT B KayecTse
TaKOBbIX.

M3 ckasaHHOrO SICHO, Kakoe G60MbLUOE MNPaKTUYecKoe 3HaueHue
MMeeT MpaBU/IbHOE MOHMMaHKE CYLLYHOCTW [OKa3aTeNbCTB BOOOLLE, KOC-
BEHHbIX [0Ka3aTe/IbCTB U TO MX PasHOBWAHOCTM, KaKoW SBASKOTCA yau-
KV MOBEAEHMS], B YACTHOCTM M B 0COGEHHOCTU. TOMbKO Takoe NpaBu/bHOE
MOHVMMaHWe NO3BOMUT C/lef0BaTeNAM U CYAbSM NMPOTUBOCTOSATL MCUXO/0-
TMYECKOMy BO3ZEICTBUI0 TeX (HaKTOPOB, KOTOPble He SIBASKOTCS [A0Ka3a-
TeNnbCTBaMM, a NPEACTaBNAT COBOM NMLLIEHHYHO FapaHTWiA OCTOBEPHO-
CTW HenpoueccyabHy0 MHDOPMaLMIO, 00BbEKTUBHYHO CBSI3b KOTOPOI C
npegMeToM A0KasblBaHWUS YCTAHOBWUTb MPaKTUYeCKW HEBO3MOXHO. Heli-
Tpann3oBaTh Xe MOA0OHOe BO3AENCTBME HEOOXOAMMO, TaK KakK «rpa-
BUbHOCTb OLIEHKM [OKa3aTeNbCTB ONPEAenseTcs He CTEMeHbl WX BO3-
[eNCTBMA Ha 1ccnefoBaTensi, a 060CHOBaHHOCTbHO 3TOW OLEHKW, Npeano-
nararoLLein HeobX0AMMOCTb aHanm3a fAaHHbIX 0 npoLecce POPMMPOBaHMS
KaXK[0ro [oKasaTe/bCTBa, aHan3a ero COfepXKaHus, U3yyeHus ero ces-
3eli ¢ gpyrvMmn JoKasaTelbCTBaMm W TaK fanee».

TakoBbl HEKOTOPbIE M3 MCMXOOMMYECKMX aCMeKTOB OLEHKM KOc-
BEHHbIX [0Ka3aTe/bCTB, KOTOPble, Ha Hall B3rnsA, AO/MKHbI MOCTOSIHHO
YUMTbIBaTbCA B MPOLIECCE [OKa3biBaHWA 1 KOTOPble CBUAETENLCTBYHOT O
Heo6X0AMMOCTM CaMOCTOSITE/IbHON pa3paboTKM 3TOM BaXKHOW MpPo6/ieMbl
COBETCKON KPUMMHANMCTUKM 1 Cye6HOM NCUXONOrnn.

Jpyrum BaXKHelLIMM BOMPOCOM OLIEHKM SIBASIETCA BOMPOC O MNepe-
X0fe OT BEPOSITHOCTU K OCTOBEPHOCTU B OKa3blBaHWN.

TepMWH «BEpPOSITHOCTb» 0ObIYHO BCTPEYaeT CO CTOPOHbLI MpoLec-
CYa/IUCTOB HeraTvBHOe OTHoLeHWe. OO6YC/OBNEHO 3TO OMpaBAaHHbLIM
CTPEM/IEHMEM BOCMPOTUBUTLCS KakMM Obl TO HM 6bl10 NOMbiTkam (B
MPOLL/IOM MMEBLUMM MECTO M B TEOPWUM COBETCKOrO YrofOBHOrO MpoLec-
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ca) 060CHOBbIBaTb MPUIOBOP HE AOCTOBEPHLIMM, @ BEPOATHLIMW 3HAHUS-
MW. [eiCTBUTENbHO, NTOFOM [OKa3blBaHWSi BEPOSITHOCTb ObITb HE MO-
XeT. Ecnu 3HaHUsA 0 coBbITUM NPECTYNIEHUS, er0 BUHOBHMKAX U LPYTUX
BXOLALMX B NpeaMeT [0KasblBaHWs 06CTOATENbCTBAX fena HOCAT nLlb
BEPOSATHbIN XapaKTep, 3Ha4uUT, MPOLECC AOKa3blBaHNS ELLE HE 3aKOHYEH U
06BVHUTENbHbIV NPUTOBOP HE MOXET BbITb MOCTAHOBNEH. DTO He3blbne-
MOe MOJIOXKEHNE, 3aKPENNeHHOe B NpoueccyanbHoM 3akoHe (cT. 43 Oc-
HoB, CT. 307 YIK PC®CP), He NMpOTMBOPEYMT, OAHAKO, TOMY, 4YTO B
npoLecce fOKasbiBaHUSA, B MPOLECCE MO3HAHMA (hakTUYeCKMX 06CTos-
TEeNbCTB fefla BEPOSATHbIE 3HAHMA UIPatOT OYeHb BOMbLLYHO Posb. Puno-
cothbl NPaBMIbHO 0OPALLIAKOT BHUMaHME TO, KaKOli «KOMOCCabHOM 3BpU-
CTMYECKOI CMIoi 06NaaatoT BEPOSTHOCTHbIE NPeACTaB/IEHMA».

B dmnocodickoin nutepaType MOHATME BEPOSTHOCTW YMOTPe6nseT-
CA B [BYX 3Ha4eHusX. VICTOpUYeCKn MepBbiM CNOXKWICA B3rNSL Ha BEpPO-
ATHOCTb KaK Ha XapaKTepPUCTWKY HalUMX 3HaHWUIA O TeX WU WHbIX sBfe-
HUAX OKPY>KaloLLEro Mmpa. Y)e B WCCNefoBaHusaX K/IaCCUKOB Teopwuii
BeposiTHocTeid (A. BepHynnu, . Jlannac) BeposSTHOCTb CBsA3blBasacb C
YMO3aK/TKOUYEHNAMU, NPOU3BOAUMBLIMU B YCNOBUSX HEMOMHOW MH(OopMa-
umn 0 npegmete. Mo3gHee BEPOATHOCTb CTa/N CBA3LIBATL CO CBOMCTBaMU
peasibHbIX NPOLECCOB. ITU aCMeKThl OTHYETIMBO PasrpaHN4MBatoTCa U Co-
BPEMEHHbIMK rnocodamu.

"HOCEONOrnMYecKoe MOHATUE BEPOSITHOCTb 03HAYAET «OCO3HAHHYHO,
OLEHEHHYIO HaMW CTeneHb COOTBETCTBMSA HALLEro 3HaHWA peanbHOCTUY.
VIMEHHO B 3TOM CMbIC/ie yNnoTpebnseTcs JaHHOE NOHSTUE B NOTUKE.

B yronosHo-npoueccyanbHOM A0KasbiBaHUMW, TAe NO3HaHWe HOCUT
MPEUMYLLECTBEHHO PETPOCMEKTMBHbLIA, & He NpefcKasaTe/ibHbI Xapak-
Tep, NMOHATME BEPOSITHOCTY HaXOAWUT MPUMEHEHMWE B €r0 NePBOM, THOCEO-
NOTNYECKOM 3HayeHuW. B oT/mume OT JOCTOBEPHOCTM, KOTOpas npeg-
CTaBNsET 3HaHWe, NPOBEPEHHOE NPAKTWKOM, TOYHO 1 MOMHO OTpaXKaroLLee
JeNCTBUTENbHOCTL B Npegenax npeameT LOKasblBaHWs, BEPOSTHOCTb 03-
HayaeT HeaoCTaTO4YHO OBOCHOBAHHOE WM MPOBEPEHHOE MPaKTWMKON 3Ha-
Hue. MHaue roBops, BEPOSTHOCTb B CyAeOHOM [0Ka3bIBaHWW CBA3bLIBAETCA
C HeAoCTaTOYHOCTLIO (PAKTUYECKMX AaHHbIX, 060CHOBBIBAIOLLMX UCTUH-
HOCTb BbIBOLOB O Ha/MuMM NOLMEXALLMX [LOKA3bIBAHWIO 06CTOATENbCTB
nena.

VIMEHHO B 3TOM CMbIC/Ie MOHATUE BEPOSTHOCTU MMEET B NpoLLecCy-
a/lbHOM [10Ka3blBaHWUM BaKHOE MO3HABATe/IbHOE 3HaYeHWe, HUYYTb He
MeHbLLIEe, YeM B [pyrux 061acTax 3HaHus, M60 BEPOSTHOCTHbIE Mpea-
CTaB/IEHMA NIeXAT B OCHOBE CNEACTBEHHLIX BEPCWiA, KOTOpble ABNAOTCS
BEOKHEMLUMM MHCTPYMEHTOM MO3HAHWA B YTO/IOBHOM CY/AO0MPOM3BOACTBE.

Bonpoc 0 nepexofe OT BEPOATHOCTW K [OCTOBEPHOCTW SBMISETCS
Creumpuyeckum 41 [0KasbiBaHWS C MOMOLLbH KOCBEHHbIX [OKa3a-
TeNbCTB W NPeACTaBnseT eaBa /I He LEHTPasbHYyH ero npobremy.
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VIMEHHO 34eCb BaXKHO YSICHUTb, KaK «M3 HE3HaHWS ABMSIETCA 3HAHKE
...HEenosiHoe, HeTOYHOe 3HaHVe CTaHOBUTCA Go/ee MOMHbLIM U 6onee Tou-
HbIM>.

3Ta npobnema nccnesyeTcs He TOMbKO B MPOLECCYanbHOW U Kpu-
MWHAJIMCTMYECKOA NnTepaType. B cBOe Bpems OHa 06CyXXaanach Ha me-
TOAONIOrMYECKOM CEMUHAPE HOPUCTOB U MaTeMaTUKOB B UHCTUTYTe Ma-
Tematukm um. B. A. Cteknosa AH CCCP, rae npeacrasuteny marema-
TUKW, UCXOAA M3 CBOEro MOHUMAHWA BEPOATHOCTYU, BbICKA3ainM 060CHO-
BaHHOE COMHEHWE B BOSMOXXHOCTU MPUMEHEHNSI MAaTEMATUYECKOI NIOTUKN
K YCTaHOBNEHUIO (PAKTOB, MHTepecytolmx npaso. Akagemuk M. C. Ho-
BVKOB YKazan Mpu 3TOM, YTO «KOHEYHbIi pe3ynbTaT BCAKOrO npoLecca
MO3HaHUA, ONMPAIOLLIErocH Ha UCXOAHbIE NOMOXEHUS, UMetoLLVe onpeje-
NEHHYI0 CTeneHb BEPOATHOCTM, HUKOTAa He MOXET ObITb [OCTOBEPHbIM.
Konb ckopo B nepBOHaYasibHbIX OLEHKaX WMMEETCS BEPOATHOCTb, TO U
BbIBOZ, BCerga 6yaeT BePOATHbLIM.

YTBepxeHve 3TO B MPUHLWMNE COBEPLUEHHO 6eccrnopHoe, Mo-
CKO/bKY peyb naeT 0 hopMasibHO-NI0MMYECKOI 4OCTOBEPHOCTU. [eicTBu-
TeNbHO, «TPaguLUMOHHasA (opManbHas fIormka npusHaeT JOCTOBEPHbIMU
MWL Takne (hOpMbl [OKa3aTeNbCTBa, KOTOPble B peaslbHOM CyaeGHOM
MCCNeL0BaHUM COCTABNAIOT CKOPee UCKIOYEHWE, YeM MPaBuo».

B [oKa3blBaHUM YyNMKamy Takas (POpMasibHO-N0rMyeckas [ocTo-
BEPHOCTb MOXET ObITb JOCTUrHYyTA /MWL HA MEpPBOM 3Tarne, TpW ycTa-
HOB/IEHUW MPOMEXYTOUHBIX (DAKTOB, 3HaHUA O KOTOPbIX 06bIYHO Mpej-
CTaBNAT CUNNOTUCTUYECKOE YMO3aK/HOUeHWe (Hanpumep, Hanuune Ha
MeCTe MPOMCLLECTBUA CNefoB MasbLeB OMpefeNeHHoro nuua Bcerga 03-
HayaeT, YTO AaHHBbI YenoBeK Obl/T HAa 3TOM MecTe, 1 T. M.). CnefyeT Tak-
e Y4nTbIBaTh, YTO HEPEAKO MPOMEXYTOUHbIE (DaKTbl YCTaHaBNMBAKOTCA
NpPsAMO U HernocpefCTBEHHO (Hanpumep, MOKas3aHWUAMW CBUAETENs, BU-
[ieBLIEro 06BMHAEMOr0 Ha MecTe MPeCcTYNeHUs; pe3ynsTaTtaMmn 00bICKa,
Mpy KOTOPOM Y HEro 06Hapy>KeH NUCTONET; 3aK/HOYeHNEM IKCMePTa, YTo
nyns, youBlIas MNOTEPreBLUEro, BbICTPENsiHA WMEHHO W3 3TOro Mu-
CTOMeTa, U T.4.). B aTuX cnyyasx ux JOCTOBEPHOCTb JOCTUraeTCsl TEM e
nyTem, 4TO W MpPW WCMO/MbL30BAHUN MPAMBIX [0Ka3aTenscTs. Mpu ycTa-
HOBJIEHUN NPOMEXYTOUHbIX (DAKTOB KOCBEHHbIM MyTeM WX [OCTOBEp-
HOCTb 00GEecrneunmBaeTCsi HaMUMEM YaCTHBIX CUCTEM KOCBEHHbIX [0Ka3a-
TeNbCTB.

Taknm 06pa3oM, B OCHOBY IOTMYECKMX BbIBOJOB Ha BTOPOM 3Tane
[0Ka3blBaHWA KNadyTcs [JOCTOBEPHO YCTaHOBMEHHble (akThbl, B 3TOM
CMbIC/Ie VCXOAHbIA MaTepuan Ans BbIBOAOB ABNSETCS BOJHE «J06pOKa-
YeCTBEHHbIM», COAEPXKALLMM HE BEPOSITHbIE, a 0CTOBEPHbIE 3HAHWS.

Mpo6nema 3aKnio4aeTcs B APYFOM: KaXAblli M3 MPOMEXYTOUHbIX
(hakTOB CBSi3aH C COObLITUEM MPECTYMN/IEHUS HEOAHO3HAYHO U, 3HAUUT, f10-
MyCKaeT BEPOSITHLIV BbIBOA Ha 3TOT CueT. BeposTHOCTb B [0Ka3biBaHUM
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YAMKaMy OTHOCWTCS, TakuM 06pasoM, K Hannumio O6bEKTUBHON CBSA3M
MPOMEXYTOUHbIX (DaKTOB C NPeAMETOM [0Ka3sblBaHWA. 3afada CBOAUTCA K
TOMY, YTO6bI, pacnonaras onpeseneHHol COBOKYMHOCTbIO MPOMEXYTOU-
HbIX (PAKTOB, YCTAHOBUTb HalMUMe U XapakTep 06bEKTUBHON CBA3U BCeW
3TOI COBOKYMHOCTU U K&XKAOr0 M3 BXOAALMX B Hee (hakToB C 06CTOS-
TenbCTBaMW NpeAMeTa [oKasbiBaHWA. 3ajadya 3Ta, Kak CBMAETENbCTBYET
NpaKTUKa, BMOJIHe paspeLunma.

JoCTKeHne [LOCTOBEPHOCTW B [0Ka3blBaHWUM YMKAMK CBS3aHO C
HaKOoMMeHVeM TaKMX KOCBEHHbIX [0Ka3aTe/lbCTB U B TaKOM KONWUYECTBe,
4TO OHW MOTYT C/YXXUTb AOCTATOYHbIM OCHOBAHWEM [/ [OCTOBEPHbIX
BbIBOZOB MO feny.

Mo3HaHWe B [OKa3bIBAHUM UAET TEM ke MyTeM, KakK Hay4yHoe 3Ha-
Hue B NGO 06nacT. Pa3BMBas M3BECTHOE JIEHWHCKOE MONOXEHUE O
TOM, YTO MOAMMHHO HAY4YHOEe MO3HaHWE WMAET OT eAUMHWUYHOIO K 06Lemy,
COBETCKaa (hMnocodckas Hayka paccmaTpuBaeT MO3HaHVe Kak npouecc
HaKoMNMeHWs (aKkToB, OTKPbIBAOLLMIA NYTb K MOCTVXKEHWIO CYLLLHOCTM SIB-
NeHnin. «B no3HaHuu, — nnweT A, E. ®ypmaH, — 06bIYHO HauYMHAOT C
HaKOMMeHVs eAVHNYHBIX (PAKTOB, MEXAY KOTOPbIMW Ha MPOTSAXEHUN U3-
BECTHOrO Nepuoja [0BONbHO TPYAHO YCTAHOBWUTb BHYTPEHHIOKD CBA3b.
MocTeneHHO MO3HaHHble (DAKTbl  CBA3LIBAOTCA  eAuHON  Teopueil.
...Ipouecc co3gaHuns o6LLMX TEOPUiA, KaK NPaBuo, HAUMHAETCH BMECTE C
HakonneHnem hakToB. OfHAKO BHauase 3TW TeOpUK Mano 060CHOBaHbI 1
ABNAIOTCA MO CyWecTBy rmunotesamu. Ho uyem 60nblue 06BHEKTUBHBIX
(hakTOB, TEM MeHblUe (haHTaCTUUYECKMX LOMBICNOB B 3TUX TEOPUSX, TEM
6onbLUe NPaBUIbLHOMO, HAY4YHOr0 OCMbIC/IMBAHUS PEa/IbHbIX CBA3EM».

AHanornyHbIM 006pa3oM WAET nNpouecc MO3HaHWs W B pac-
CNefoBaHUN NPECTYNNeHUI: eAMHNYHbIE (DaKTbl, C AaHHbIMW O KOTOPbIX
CT&/IKMBAETCA CefjoBaTeNb B CAMOM Hayasne paccnefioBaHus, eLle He no-
3BOMAIOT KATErOpPUYECKN YTBEPKAATb HaNMUMe OOBEKTVBHON CBA3WN MEX-
Ay HUMW 1 npecTynneHreM. BHauane aTa CBA3b TOMbKO NpeanonaraeTcs.
BepoATHOCTb MPOrpeccrBHO BO3PACTaeT W, HAKOHEL, CMeHsieTcs [O0CTO-
BEPHOCTbIO MO Mepe HAaKOMIeHUs HOBbIX PAaKTUYECKUX JaHHbIX. BO3HU-
KaeT eCTeCTBEHHbI BOMPOC, KakMM MO CBOEMY XapaKTepy SBNSeTCS 3TO0
HaKomMeHve, NPeSCTaBAsSeT /M OHO COBOIM YACTO KOMMYECTBEHHBIN MPO-
Llecc, NpocToe CYMMUPOBAHWE BEPOSTHOCTEN (2 MMEHHO MMU MO CYyTW
CBOEl ABMANTCA OTAENbHblE MPOMEXYTOUHble (akTbl). OTBET Ha Mo-
CNeSiHIOK YacTb BONPOCA MOXET ObITb TOMbKO OTpULaTe/bHbIM. O TakoM
CYMMMPOBaHUN MOXHO FOBOPWTb, SULLb OTBMEKAACh OT CBA3El KaXaoro
[0Ka3aTeNbCTBEHHOr0 (hakTa C APYrMMy W ¢ NPeaMeTOM [OKa3blBaHUA.
OfHako Takas abCTpakuys HefonyCcTUMa: CBA3b NPEACTaBNAeT CYLLHOCTb
[0Ka3aTenbCTBa. ECnM e NpUHATbL BO BHUMaHWe yKasaHHble CBA3W, TO
NpaBu/ibHee roBOPUTb He O CyMMMPOBaHUMW, a 06 YMHOXEHWM, HaKone-
HUW [0Ka3aTeNbCTBEHHON NH(OpMAaLMN.
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MexaHn3M Takoro Hakom/eHWs JOCTaTO4HO NOAPOGHO OnucaH B
nutepatype. Mo3TOMy Mbl OCTAHOBMMCA /ML HA HEKOTOPbLIX CYLLECT-
BEHHbIX MOMEHTaX.

CTpyKTypa nepexoga OT BEPOSTHOCTU K JOCTOBEPHOCTU MOMUMO
YCTaHOB/IEHWA HA/IMYMA 0OBLEKTUBHBIX CBA3EN Y/IMK C 3neMeHTamMu npeg-
MeTa [0KasblBaHWs BK/IHOYAET U METOAbl OAHOTUMHbIE C KOCBEHHbIM [0-
KasaTe/lbCTBOM B MaTemaTuKe. «KOCBEHHOe [j0Ka3aTeNbCTBO YCTaHaBM-
BaeT CrnpaBes/IMBOCTb YTBEPXKAEHWS TEM, UYTO BCKPbIBAET OLIMOGOYHOCTb
MPOTUBOMNO/IOXHOIO eMy AOMYLLEHUS».

VmeHHO Takum nyTem unAeT (OpMMpOBaHME BbiBOgAa O [0-
Ka3aHHOCTV NpW UCMO/b30BaHUN KOCBEHHBIX [A0Ka3aTe/bCTB: MOCKO/bKY
CY>XAeHne 06 06BEKTUBHOI CBA3M BCEX YMK C COObITMEM MPECTYNNEHMS
paccMaTpMBaeTCs Kak BEPOSTHOE, ero JOCTOBEPHOCTb [OKa3blBaeTcs My-
TEM OMPOBEPXKEHWSI MPOTUBOMONOXKHOIO eMy LONYLEHNA — O Clyyait-
HOM COBMajeHNN 3TUX YK,

B aT0ii onepaumn — ONPOBEPXKEHWM TAKOr0 LOMYLLUEHWNS — WU MO-
ryT NPUMEHSATLCA NOJIOXKEHNA TEOPUM BEPOSITHOCTEN 06 YMHOXEHWN Be-
posiTHOCTeld. [MpaBuna 3T abecTpaKTHbI, PacrpoOCTPaHSIOTCA OHW Ha Jito-
Oble 06BLEKTbI, B TOM UUC/E, Pa3yMEETCs, U Ha YUKW,

MocKonbKy NoJ06HOe OMNPOBEPXKEHME CBOAMTCA K [OKA3blBaHWHO
HEBEPOSTHOCTU C/lyYaiHOrO COBMALEHUs COBOKYMHOCTU YMK, a MeTo-
Jamn Teopuy BEPOSTHOCTEN 3TO [0KA3bIBAETCA NMWb CTATUCTUYECKN, T.
e. NpubMmKeHHO, CTporas MaTeMaTnyeckas AOCTOBEPHOCTb W 34€eCb He
pocTuraetcs. TeopeTMUeCcKn MbIC/IMM KaKoR-To (MyCTb eAMHCTBEHHBbIN Ha
MWIIMOHBI!) LIAHC Cly4aiiHOro COBMAafeHNs Y/MK, NO3ITOMY JOCTUTaemMoe
N TakUM MyTEM 3HaHWE C TOYKU 3peHns (HOpPMasIbHOW NOTMKK LOCTOBEP-
HbIM He AB/SETCA.

OfHaKo nNpaKTUYecKas HEeBEPOSITHOCTb C/ly4allHOro CoBMajeHus
60/1bLIOr0 YMCna PasHoOOpasHbIX MO XapakKTepy YAMK, NOAo6HOro onu-
CaHHOMy 3. bopenem «uyay OAAVHITOHa» (BEPOATHOCTM TOrO, 4TO
06e3bsHa, yAapsas No Knasuwam MuLLyLLeil MaluuMHKK, HarnevaTaeT Xy4o-
YKECTBEHHOE MPOMW3BEAEHNE), AENAET 3TO 3HaHWe NPaKTUYECKN LOCTOBEp-
HbIM.

A, A. JiicmMaH ynoTpe6nseT Ans XapaKTepUCTUKM TaKoro 3HaHus
TEPMUH «COAepXaTe/lbHas JOCTOBEPHOCTbY.

Moyemy cnydaliHoe COBMajeHVe COBOKYMHOCTM YUK SBNSETCS
MPaKTUYeCKN HeBEpPOSTHLIM? pexzae BCero, notomy, YTO Kaxgblii 13
(haKTOB, BbICTYNAOLMX B 3TOM Ka4yeCTBE, MPOMCXOAWN B OMNpeAesieHHoe
BpeMSi, B OMpeLeNeHHOM MeCTe, B ONpeAeneHHbIX YC0BUAX, N0 BO3AeR-
CTBMEM KOHKPETHBIX NpUYMH. YTo6bl gonycTuTb CrydaiiHoe coBrnafeHune
BCEX MPOMEXYTOUHbIX (DaKTOB, HY)XXHO AOMYCTUTb BO3MOXHOCTb C/y-
yaiiHOro COBMAAEHWSI BCEr0 KOMM/EKCa CBA3EM, KOTOPbIMM (haKTbl CBS3a-
Hbl MeXay CO00M 1 C ApYyruMn 06CTosTENbCTBaMM. KOMNAeKe 3ToT 6bl-
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BaeT BECbMa CNOXEH AaXKe MpW HaMuUM ABYX-TpeX (hakToB, a C nosB/e-
HMEM KaXX[Oro HOBOrO €ro CNOXHOCTb MPOrpeccyBHO BO3pacTaeT W Ha
onpefeneHHOM 3Tane Takoi KOMMMEKC CTaHOBWUTCS HEMOBTOPKUMbIM BoT
MoYeMy C MOSIB/IEHNEM KXKAO0A HOBOW rapMOHWPYIOLLEN C ApYTUMA Y/n-
K/ BEPOATHOCTb C/ly4aiiHOrO MX COBMafeHNs Ype3BblyaiiHO BbICTPO Npu-
6/IMKAETCA K HYNIHO.

WNTaK, TO KaYeCTBEHHO HOBOE, YTO [06GABNAETCA K COLEPKaHWio
YAMK NO Mepe MX HaKOMJIeHWs, — 3TO CBA3b MX MeXay coboii, KoTopas
MOXET OCYLLIECTBAIATLCA U HEMOCPESCTBEHHO, M Yepes A0Ka3blBaemoe no-
NOXEHWe M KoTopas 06ecrneynBaeT MHTErpaTMBHbIE KayecTBa CMCTEMbI
[oKasaTenbcTs. BOT moueMy HakomnfeHve y/amK B NpoLiecce fAoKasbiBaHWA
HEOTZE/IMMO OT BbISIBNIEHUS UX CBA3W MEXAY CO60iA 1 ¢ NpeaMeTOM AOKa-
3biBaHKA. B 3TOM mpouecce peluarowas ponb NPUHAANEXNT aHan3y oT-
HOLLIEHWIA COOTBETCTBUS, B KOTOPbIX 06513aT€/IbHO HaXOAATCS BCE YNKM,
€C/IM OHN 0OBEKTUBHO CBfi3aHbl C 0Ka3blBaeMbIM MON0XeHUeM. Heobxo-
AMMOCTb Takoro COOTBETCTBMA 0OYCNIOBNEHA MPOUCXOXAEHUEM BCEX
YAMK OT €AMHON OTPaXKaeMol CUCTEMbI, BCE 3/1EMEHTbI KOTOPOI Takke
HaxoAsTcs B COOTBETCTBUM. OHO BbIPaXKAETCA B KOHKPETHbIX (hopmax
CBA3U: XPOHO/OMMYECKO, NPOCTPAHCTBEHHOM, (PYHKLMOHAILHOM, CBA3N
YCMOBWS C 0BYCMOBAEHHBIM U T. .

3Ta 3aKOHOMEPHOCTb AaBHO WCMOMb3YeTCA KCnepTaMmu, KOTopble
B X0fe WAEHTU(MKALMMN OLEHNBAIOT «[0CTaTOMHYK) COBOKYMHOCTb COB-
MajaroLLnx YCTONUMBLIX WHAVMBUAYaAIbHLIX MPU3HAKOB» 0ObEKTa WAEH-
TUUKALMM, UCXOAA U3 HaIMUMS CBA3M COOTBETCTBUS MEXAY MPU3HaKa-
Mun. BecbMa nokasaTe/bHblA NpUMep OMucaH B CreuuanbHol nuTepaTy-
pe. Ha nMpoTsKeHMM paHeBOro KaHaia y MoTepneswlero 6biav no-
BPEXAeHbI Na/bTO, NUAXaK, pydallka, Maiika. Ha KnMHKe Hoxa — npeg-
nosaraeMoro opyavs MpecTynieHnss — 06HapyXXeHo 965 TeKCTUbHbIX
BO/IOKOH feBATW BUAOB. [lBa MepBbIX COBMajay C COOTBETCTBYHOLLMMMU
06pa3LiaMu BOJIOKOH Bepxa ManbTo, TPETWIA — ero MOAKIa4KW, YeTBep-
ThliA 1 NATHI — MaTeprana NMLKaka, LeCcTol — ero NoAKNagKu, Ceabmoi
11 BOCbMOI — MaTepuana pybaLlku, 4eBATbIA — Maiikn. COBEpLLEHHO oue-
BWAHO, UYTO [0Ka3aTe/bCTBEHHAA LEHHOCTb (paKTa OOHapYXKEHWs! CTOMb-
KMX BOMIOKOH Ha OpYAWM NPecTynfeHns BecbMa 3HauuTeNbHa. Ecnm no-
fIBNEHME Ha UccnefyeMoM OpYAMM eAMHUYHBIX BONOKOH, COBMaAaoLLmMX C
BO/IOKHaMy — 06pasuamy MaTepuasioB OfEXAbl NOTEPMEBLUEr0, MOXHO
6b110 6bl 06BACHUTL KAKUMU-TO MHBIMW, HE CBA3aHHbLIMMW C MPOMUCLUECT-
BMEM 06CTOATENLCTBAMM, TO XapaKTepHas UX COBOKYMHOCTb MOrna 6biTh
06bACHEHA TOMbKO OAHWM: UX MOSIBAEHWE — Pe3y/bTaT KOHTaKTa C KOH-
KPETHbIM KOMM/IEKCOM OfEXAbl.

d)opmaanaﬂ, MaTtemMaTnyeckad OOCTOBEPHOCTbL U B 3TOM Cliy4dae
OOCTUTHYTa HE 6blna: TEOPETNYECKN MOXXHO A0ONYCTUTb, YTO rae-T1o N Ko-
raa-t1o AaHHbIM HOXXOM ObIn MPUYNHEHBI TOYHO TaKME XKE NOBPEXAEHNA
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TOYHO TaKMM XXe ManbTo, MUAKaKy, pyballke U Maiike, a faHHble NMOBpe-
XAEHNS BbINN HaHECEHbI APYTUM, TOYHO TaKMM Xe HOXXoM. OAHaKo, ecnn
MPUHATL BO BHUMaHWE XPOHOMIOrMYecKMe, NPOCTPaHCTBEHHbIE U Apyrie
CBA3M W UX COYETaHWsl, CTAHOBWUTCA SICHbIM, YTO COBMAfEHME CTOMbKUX
CNyyYaiiHocTeid B AaHHOEe BpeMmsl, B JaHHOM MEeCTe W B JaHHbIX YC/IOBUSX
COBEpLUEHHO UCK/THOUEHO, 1 BbIBOZ, 3KCMEpTa O TOM, YTO AaHHble NoBpe-
XOEHUA MPUYMHEHbI VIMEHHO [aHHbIM HOXOM, MPeACTaBnseTcs fo-
CTOBEPHbIM.

Takas cofepxarte/ibHas JOCTOBEPHOCTb JOCTUraeTcs B pe3ynbTare
HaKOMNeHUs [OKa3aTeNbCTB, MPECneayoWwyX OAHOBPEMEHHO ABE LEMN:
YCTaHOB/EHME 0OBLEKTUBHOIO XapakTepa CBs3eN YANK Mexay coboi u ¢
npeaMeToOM AOKasblBaHUS W OMPOBEPXKEHWE MPOTUBOMONOXHOIO AOMy-
LWEHNs — O CNyYaiiHOM COBMaAeHUM YAnK. ITO COYETaHWE «MOMOXKN-
TeMbHOrO» [J0Ka3blBaHUS C OMPOBEPXKEHWEM MPOTUBOMO/OXHbIX BbIBO-
[0B MOBbILIAET HAAEXHOCTb 3HaHWS, 06ECNEYMBAET €ro JOCTOBEPHOCTb.

HakonneHve [oKa3aTenbCTB MO OMMCAHHOMY Tumly  OCy-
LLECTBASETCS MPeX/e BCEro Ha NepBOM 3Tane A0KasblBaHUs, MpY GopMu-
POBaHWM YaCTHbIX CUCTEM KOCBEHHbIX AOKAa3aTe/bCTB, B Npefenax Kax-
[0V Takoii cuctembl. COOTBETCTBME MO TEM WA MHBIM NapaMeTpam ABYX
KOCBEHHbIX [0Ka3aTe/lbCTB MOXET OblTb 06BACHEHO KaK Hamumem 06b-
eKTVBHOI CBA3W MeXZY HMMM, TaK W Cly4yaliHbiM UX coBnageHuem. [o-
6aBneHne K 3TUM [BYM [OKasaTenbCTBaM TPETLEro, YeTBEpPTOro U T. 4.,
TaKKe CBA3AHHbLIX C HUMW KOPPENSLMOHHLIM OTHOLIEHMEM, LenaeT BO3-
MOXHOCTb CMy4YaiiHOro MX COBMaAeHUs McyesatoLle Masiol. AHaIOrMUYHO
OCYLLECTB/ISIETC HaKOM/eHWe W Ha BTOPOM 3Tane [oKasblBaHus C TOi
PasHWLENA, YTO 34€eCb HaKanIMBardTCA YXKe [OCTOBEPHO YCTAHOB/IEHHbIE
MPOMEXYTOUHbIE PaKTb.

WNTak, nepexo OT BEPOSTHOCTM K JOCTOBEPHOCTU B [OKa3blBaHWM
YAMKaMK BO3MOXEH TOMbKO 61arogapst hakTopy CUCTEMHOCTY, HaMYmMIo
CBA3eli MeX/y KOMMOHEHTaMW CUCTEMbl — fAOKa3aTeNbCTBaMU U MpoMe-
XKYTOUHbIMK (hakTamu. pu 3TOM BakHOE (ECAM He peluaroLlee) 3Haude-
HMe UMeET TO 06CTOATENbCTBO, YTO KaXKA0e A0KA3aTe/bCTBO M KaXKAblii
MPOMEXYTOUHbIN (haKT CBA3aHbl APYr C APYTOM W C MpeaMeTOM A0Kasbl-
BaHWS OLHOBPEMEHHO HECKONbKMMK hopmamm cBsizeil. OgHa cucTema
CBsA3ei (Hanpumep, NPUYMHHBIX, a TeM 60see, BPEMEHHbIX, MPOCTPaHCT-
BEHHbIX W T. [.) He [aeT OCHOBaHWIA Ans LOCTOBEPHOro BbIBOAA. Hec-
KO/bKO Pas/iMuHbIX CUCTEM CBSA3el, «HANOXEHHbIX» APYr Ha Apyra, AalT
Takoe OCHOBaHU/e.

TUNUYHaa yanMka — Haauuve CneaoB  KPoBW  TPynnbl  Mo-
TeprneBLUEro B KOMHaTe, rae npegnosnaraeTca ero yomincTeo, cBsisaHa C
COObITEM MPECTYN/IEHNS HECKOMbKUMM (DOpMamu CBSA3EI: COOTBETCTBUS
(KpoBb YesioBeKa TOW e rpynmbl), NPOCTPAHCTBEHHON, BPEMEHHOM, Npu-
unHHON. Kaxgas n3 HUX, B3dTas B OTAENbHOCTU, faeT OCHOBaHWe TONbKO
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[N BEPOSATHOTO BbIBOAA. Bcs MX cucTeMa MecTa 415 COMHEHUR yxKe He
OCTaB/AeT.

VIMEHHO HanuumMe HecKoMbKUX (opM  CBS3el MeXay KOM-
MOHEHTaMU 1 06YCNOBNMBAET WHTErPATVBHbIE KAYeCcTBa CUCTEMbl — T€
CaMble ee CBOICTBa (B HalLeM C/lyyae — [JOCTOBEPHOCTb), KOTOPbIMU He
061a1at0T BXOAALLME B HEE KOMIMOHEHTBI.

B foKasblBaHWUM YNMKaMK efiBa /I He peLuatoLLee 3HaueHne UMetoT
BOMPOCbI: KOrfa HacTynaeT TOT MOMEHT, MPU KOTOPOM KOMIMYECTBO nepe-
XOAMT B Ka4eCTBO, BEPOATHbIE 3HAHUS B OCTOBEPHbIE, KAKOe KONMYECTBO
rapMOHMPYIOLLMX [0Ka3aTeNIbCTB MOXET CUMTATbCA AOCTaTOYHbIM /1S
[OCTOBEPHOI0O BblBOAA?

B KpPUMUHANUCTUYECKO nuTepaType Obliv NpesnpuHATbLI MOMbIT-
K/ MaTeMaTU4ecKoro peLleHusi 3Toro BOMpoca C UCMOMb30BaHWEM OT-
[eNbHbIX NOM0XKEHWNIA 06LLEl TeopuK CBS3N. B 3TOI Teopumn onucbiBaeTcs
XapaKTepHbIN Ans KaHanoB 3MEKTPUYECKON CBSI3NM KBagpaTUYHbIA (-
(beKT, CyTb KOTOPOr0 COCTOWT B TOM, YTO MpW B3aMMOAENCTBUM KOre-
PEHTHbIX (T. €. cOBMafatoLLMX No (ha3e) CUrHanoB MOLLHOCTb CyMMapHO-
ro0 CUrHana CTaHoOBMTCA GOJbLUE CyMMbl MOLLHOCTEN OTAE/bHbIX CUrHa-
NOB Ha BEMINYMHY, Ha3blBAEMYHO B3aVMHOW MOLLHOCTLIO KOFepeHTHbIX
CWTHaNoB.

OTnpaBnascb OT aToro nonoxeHus, O. . 'Baxapus fgenaet cre-
ayrowmii BoiBod: «Kak npeactaBnsercs, KBagpaTUuHbIA 3QQEKT ycune-
HWA CUTHAMIOB CYLLECTBYET He TO/IbKO B KaHasiax 3/IeKTPUYECKON CBA3W,
HO ¥ B FHOCEO/IOrMYeCKOM KaHane CBA3W CNeACTBUA C COObITUEM NPecTy-
nneHus». MpoBOAS fanee aHaI0rMI0 AOKa3biBaHWS C A3bIKOBbIM 06LLEHN-
eM NIIofel 1 UCX0AA M3 TOro, YTO CpeaHss M3ObITOYHOCTb A3bIKOB MMpa
cocTaBnsieT 75 %, a cpegHsas BenMUMHA YASIMHEHWS| MH(OPMALMOHHBIX
COOOLLEHWNIA paBHa YeTbIpeM, aBTOP NMPUXOAUT K BbIBOAY: «ECAu NpUHATS,
YTO OAMH MHOFO3Ha4HbI aKT A0Ka3blBaHWS, B3SATbIA cam No cebe, obna-
[aeT HYNeBOl N3BbITOYHOCTBIO, TO 19 AOCTUXKEHNS 75 % U30bITOYHOCTK
HY)XHO UMETb YeTblpe MHOMO3HAYHbIX aKTa [OKasblBaHWA. 3Ta nocneso-
BaTeNIbHOCTb [A0Ka3aTeNbCTB OyaeT 06MafaTb [OCTATOYHOM HaLEXHO-
CTbi0, FapaHTUPYIOLLIEN OT OLLMOOK». 3aTeM CNefyeT KaTeropuyeckoe 3a-
KntoyeHve: «Hannume yeTbipex «HeHaIeXHbIX» 10Ka3aTeNbCTB 00pasyeT
HaJeXHbIN A0Ka3aTeNbCTBEHHbIA KOMMIEKC, KOTOPbIA M MOXHO NPUHSATH
3a [JOKa3aTeNnbCTBO FNaBHOM0 AN NMPOMEXYTOUHOrO (hakTa». ABTOp Oro-
BapvBaeTCs, MpaBfa, YTO OH He MpefJiaraeT «yCTaHOBUTb XECTKME «aB-
TOMaTUYECKMN AECTBYHOLLMEY KPUTEPUM OLEHKM [0Ka3aTeNbCTB, 0TAaBast
JaHb Teopumn hopMasbHbIX JOKa3aTeNbCTB», HO «C/lefoBaHMe NpUHLMNam
CBOOOAHON OLEHKM [0KAa3aTeNbCTB HEe 03HAYaeT, UTO KPUTEPUM OLEHKU
BOOOLLE He JO/DKHbI CYLLECTBOBATb M YUMUTHIBATLCA».

Hanmume Takoii OroBOpKW, OJHAKO, He MEHSIET CyLLecTBa fena, U
BbIBOAbl O. . Baxapws, a TakXe MyTb, KOTOPbIM OH NPULLEN K 3TUM Bbl-
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BOZaM, MPEACTABNSOTCA HEMPUEM/IEMBIMU TPEXAE BCEr0 MOTOMY, YTO
OTOX/ECTB/EHNE MO3HAHWS B [0Ka3blBaHUW C 3MEKTPUYECKMU KaHama-
MU CBSI31 1 SI3bIKOBbIM OBLUEHVEM KKETCS MO MEHbLUEW Mepe pYCKOBaH-
HbIM. Kpome Toro, npwy OnpegeneHni KoMyecTsa A0Ka3aTeNbCTB, HEo6-
XOAMMBIX [J15 YCTAaHOBMEHNUS! KKAOTO MPOMEXYTOUHOTO (haKTa, a Tem
6onee BCEro MpeAMeTa [OKa3blBaHWUS B KOHKPETHOM YrO/IOBHOM [efie,
BOOGLLE, KaK HaM KaXKETCsl, Hefb3d Npuberatb K CpPeaHUM BeIUUMHAM.
M03TOMy HUKaKWe XXECTKME KPUTEpPUM (XOTS W MpefHa3HayeHHbIe, MO
MbIC/I aBTOPA, /151 GONee UM MeHee TMGKOTo ynoTpe6/eHns) 34ech He-
npuemsemMbl. Henb3s 3a6bIBaTh, UTO LLEHHOCTb Pa3/INYHbIX [JOKA3aTENbCTB
(a 3HAUMT, 1 CTeMeHb UX «HEHAAEXHOCTU») AaNeKo He paBHO3HauHa. B
MPaKTKe OTHIOAb HE PEAKO BCTPEYAOTCA C/lyyau, KOorga U OfHO AoKasa-
TE/IbCTBO BC/EACTBME CBOE HEMOBTOPUMOCTM W HarnsgHoOCTU 6biBaeT
HACTO/bKO YGeAMTENbHBIM, YTO 3aCTaB/SET AaXe YNOPHO 3anypaBLLerocs
0BBMHSIEMOrO MOBEPUTB B TO, UTO CIEA0BATENb HALeN UCTUHY. C Apyroli
CTOPOHbI, 1 OBLUMPHAS COBOKYMHOCTb KOCBEHHbIX [0Ka3aTeNbCTB OblBaeT
MHOTfja HaCTO/bKO «CNaboii», YTO He aeT OCHOBaHWIA /151 JOCTOBEPHOTO
BbIBOZA jaKe 06 0TAENbHOM MPOMEXYTOYHOM (haKTe.

Ha coBpeMeHHOM YpPOBHE HayKW, KOrja OTCYTCTBYHOT HafeXHble
CcrnocoGbl ONpeaenieHns KonMUecTsa MH(POPMAaLK, 3aKTHOUEHHOW B KaX-
[OM KOCBEHHOM [l0Ka3aTe/lbCTBE, Y TOYHOFO KO/IMYECTBEHHOO BbIPXKE-
HVS CTEMEHU HAAEXHOCTU W BEPOSTHOCTW KaKAOro A0Ka3aTesbCTBa, KO-
JINYECTBEHHbIE KPUTEPUM, NOAOGHbIE NpeioxeHHomMy O. I, [Baxapws, B
[0Ka3bIBaHWW HEMPYMEHNMBI.

CoBpeMeHHas KPUMUHAIUCTMKA YCUMEHHO U3Y4YaeT BO3MOXKHOCTU
MCNO/b30BaHKS B [0KA3bIBAaHUN METOZ0B TEOPUM BEPOSTHOCTENW 1 MaTe-
MaTWNYECKO CTaTUCTVKN. MPUMEHEHNI0 MATEMATUYECKNX METOAO0B B [0-
Ka3blBaHWM MOCBSILLAIOTCS HE TOMbKO OTAENbHbIE CTAaTb MO YaCTHbIM BO-
npocam, HO U MOHOTpaUUecKne 1ccnefoBaHNs. B HacTosLLee Bpems Be-
POSTHOCTHO-CTATUCTUYECKUI METOS, CBSI3aHHBIW C UCMOMb30OBAHUEM Ma-
TEMaTNYeCKOro anmaparta TEOpUK BEPOSTHOCTEN, HAUYMHAeT WUrpaTb BCe
6O/bLIYH0 POSib B MPOM3BOACTBE UAEHTU(MKALMOHHBIX 3KCMEPTU3, OT-
KpblBask BO3MOXHOCTU A1 OGBEKTUBHOM OLEHKM 3HAUMMOCTW MAEHTU-
(PMKALMOHHBIX MPU3HAKOB 0GBHEKTOB. UTO KacaeTcs MPUMEHEHWsI 3TOrO
MeToZa B [JOKa3blBaHMM BOOGLLE M B YaCTHOCTW MPU OLIEHKE KOCBEHHBIX
[0Ka3aTeNbCTB, TO TaKMe BOIMOXHOCTM M3YUeHbl MOKa elle HefocTaTou-
HO ¥ HaxoAsTCs Ha YPOBHE FMMOTE3bI.

MpVMeHeHNe BEPOSITHOCTHO-CTATUCTUYECKUX METOAOB /151 OLEHKM
[OCTOBEPHOCTY BbIBOLOB M3 CUCTEMbI KOCBEHHBIX [OKA3aTe/NbCTB, aHa/I0-
TMYHOE WX MPUMEHEHUID B WAEHTU(PUKALMOHHBIX WCCNEA0BaHUAX, He
NPeACTaBNAETCS AE/IOM [aXe OTHOCUTENIbHO 6/M3KOro Gy AyLLero.

B KaXOOM C/lydyae OLEHKM CUCTEMbI KOCBEHHBIX [0KA3aTe/bCTB
cnefoBaTeNlb U Cyf UMEKT AeN0 He C MacCoi OHOPOAHBIX SBNEHWUA,
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CyYyaiiHbIX MO CBOEMY 3HA4YeHWI0 (3TO U ecTb MPeAMET TEOPUM BEPOST-
HOCTeiA), a C YHUKa/bHbIM, VHCTBEHHbLIM B CBOEIi HEMOBTOPUMOCTY CO-
BbITUEM, KOHKPETHbIE MPU3HAKU KOTOPOF0, OTPA3VIBLLIMECS B [10KA3aTe/b-
CTBaX, 06pasyldT TaKKe WHAMBUAYyalbHbI, B MPUHLUMME HEMo-
BTOPVMbIA KOMMAEKC. B 3TOM KOMMMeKce MOryT (MrypupoBaTh He
TOMbKO TWUMWYHbIE 1 [aHHOrO BUAA NPECTYMNeHUA [0KasaTesbCTBa,
yacToTa BCTPEYAEMOCTM KOTOPbIX MOXET MOAYYUTb KOSMYECTBEHHYIHO
OLIEHKY BEPOSITHOCTHO-CTAaTUCTUYECKUMM METOAAMM, HO U [0Ka3aTeNbCT-
Ba «aTUMWYHbIE», CYry60 MHAMBMAYaNbHBIE MO CBOEMY XapakTepy, LEeH-
HOCTb KOTOPbIX HE TOMIbKO HeMb3s OMPEAENNTb KOJIMUECTBEHHO, HO [aXKe
1 npeauaeTb. MOXHO rOBOPWUTb O TOM, KakoW YZenbHbIA BeC MOryT
MMEeTb 3TV JOKa3aTeNbCTBA B CUCTEME, HO VX Hannume Beeraa 6yAeT BHO-
CUTb B KOHEYHbIE BbIBObI HEKOTOPbII 3/IEMEHT HEOMPEAENEHHOCTH.

Takum  06pasoM, MPeAMoNoXKeHUs O BO3MOXHOCTUM  KOMW-
YeCTBEHHOW OLEHKM [0CTOBEPHOCTU BbIBOAOB U3 CUCTEMbI KOCBEHHbIX
[0Ka3aTeNbCTB NPEeACTaBAIOTCA, MO KpailHel Mepe, 3a HacTosLLee Bpems,
UpPe3MEpPHO OMTUMUCTUYHBIMW. TeM He MeHee, KpUTepuidA Ans Takoii
OLEHKM B PacropsikeHUW CneaoBaTens v cyaa UMeeTcs. MM sBnseTcs
MPaKTMKa, NMOHMMAaeMast N Kak Te KOHKPETHbIE MPOLecCyasbHble AelicT-
BMS, KOTOPblE COCTaB/ISOT COAEPXaHWe CaMoro [O0KasblBaHWS, W Kak
ANYHAs NPaKTUKA CNEAOBATeNs W CYfel, N Kak OBLIECTBEHHAs MPaKTUKa,
NPeNoOMASIOLIAACA B f0Ka3blBaHWM Yepe3 3aKOH W COLManMCTUYECKOe
MPaBOCO3HaHVE, a TAKXKE OMbITHbIE MOMOXEHWS, BbIpabOTaHHbIE B pas-
JIMYHBIX OTPACNAX HAYKN U TEXHUKMU.

Mbl He cuMTaeM NpaBUbHO TOUKY 3PEHNS TEX YUEHBIX, KOTOPbIE
MoNaratoT, UYTO «KPUTEPUEM MCTVMHHOCTM BbIBOLOB Cy[a OTHOCUTE/LHO
YCTaHOB/IEHHOFO MM WMEBLLETO MECTO B MPOLLJIOM [AESHUW SBSETCA
MpaKTKa B BUAE BCECTOPOHHENO, MO/IHOMO W OBLEKTUBHOO WCC/e0Ba-
HUS 06CTOSATENLCTB EAMHNYHOTO CNydasi». KpuTepuii UCTUHHOCTY BbIBO-
[I0B 13 CMCTEMbI JOKA3aTeNbCTB MO feNly HeMb3A UCKaTb TOMbKO B pamKax
CaMOI CMCTEMbI XOTSi Bbl MOTOMY, YTO Ha OCHOBaHUM 3TOFO KpUTEPUS
[OMKeH GbITb CAENaH BbIBOA O AOCTATOYHOCTU [JOKA3aTe/bCTB Kak BHYT-
PY KK/0M YacTHOI CUCTEMbI, Tak 1 B 06 L€ I cCTEME [JOKA3aTeNbCTB MO
aeny.

Mpy OUeHKe [AOCTaTOYHOCTM [0KA3aTeNbCTB OCOBOE 3HaueHMe
NproBpeTaeT yueT YC/IOBUI MeCTa M BpemeHW. Be3 3Toro mpaBusibHO
OLEHUTb AOCTaTOYHOCTb [J0KA3aTeNbCTB /19 BbIBOAA O Ha/MUMK NPOMe-
)KYTOYHOrO (hakTa TPYAHO, a MHOTAA W HEBO3MOXHO. Tak, MokasaHus
CBUETENN O TOM, YTO Ha MECTE KpaXu B MOMEHT ee COBEPLLEHWS OH BU-
fen «MOoCKBUY» BULIHEBOrO LIBETA, KOHEYHO, BbI3bIBAlOT MOAO3PEHNME
MPOTVB BNafenbLa 3TOr0 aBTOMOGWS, 04HAKO OCHOBAaHWEM Afisi TaKoro
MOA03PEHUS CMYXWUT KpaliHe He3HauuTeNbHas CTeneHb BEPOSITHOCTM:
«MOCKBMYe» 3TOr0 LiBeTa BOOGLLE OYEHb MHOFO, MX MOXET BbiTh He-
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CKOMbKO B [aHHOM Hace/leHHOM MyHKTe. Pe3y/nbTaTbl OCMOTpa W 3aK-
NOYEHNs 3KCMepTa 0 HaaMuuM fedieKTa NPOTEKTOpa MPaBOro 3afHero
Koneca ucciefyemoro aBToMoomns 1 CoBnageHun aToro aedekra no no-
Kaimzauum v pasmepaM C OTPaKeHHbIM B Cfiefax Ha MecTe MPOMCLLECT-
BMSt CaMK MO Ce6e TOXE NNLLb C BEPOSTHOCTLIO MOATBEPXKAAIOT PaKT uUc-
M0/1b30BaHWA AaHHOTO aBTOMOOMAA MPU Kpaxe, HO B CBSA3WU C MepBbIM
[0Ka3aTeNbCTBOM CTeneHb 3TON BEPOSATHOCTU 3HAUMTENBHO MOBbILIAETCS.
O6Hapy)XeHMe Ha CWAEHbSX AaHHOrO aBTOMOOMAS MUKPOYacTuUL, BOMO-
KOH TKaHei, CXOAHbIX, N0 3aK/YEHNI0 3KCMepTa, C BOSIOKHaMMW TKaHel,
MOXMLLEHHbIX BO BPEMS pacc/ieflyeMOi Kpaxu, ecnn ero paccmarpmeaTb
M30/IMPOBaHHO, TaKKe MpPeaCcTaBNseT NMLb BEPOSTHOCTb: HE UCK/HOUEHO,
4TO rAe-To W B Apyroe Bpems 3TOT aBTOMOGWb MCMOb30Ba/ICA 4151 Ne-
PEBO3KM aHaIOMMYHbIX TKaHE BHE CBA3W C MPecTynneHnem. B3sTble e
BMeECTe, B CBAI3W APYr C APYroM, 3TV JoKa3aTeNbCTBa 06pasytoT YacTHYHO
CUCTEMY, [OCTOBEPHO YCTaHaBNMBAIOLLYO (haKT MCMO/b30BaHUs faHHO-
ro aBTOMOGW/IS MPU COBEPLLEHUN KPaXKM.

MoyeMy TaKO COBOKYMHOCTM [OCTaTOMHO A5 YCTaHOB/IEHUS
JaHHoro (hakTta? MoToMy YTO COBMafeHMe BCEX Ha3BaHHbIX MPU3HAKOB Y
OAHOr0 aBTOMOOW/IA, KOTOPbI/ B faHHOE BPEMSI Haxoawncs B AaHHOM
MeCTe, YKe Hefb3st 00BACHUTL CNYYaliHOCTbHO.

OfHaKo BeCb 3TOT KOMMNEKC [0Ka3aTeNbCTB 06pasyeT MNLb 0AHY
YaCTHYHO CUCTEMY, N (hOPMIPOBAHKME 3TOI CUCTEMbI SIBASETCS NNLLL MNep-
BbIM 3TarnoM [oKa3blBaHWs. HakomnneHne KoM4yecTsa U CUibl KOCBEHHbIX
[0Ka3aTe/bCTB OCYLLUECTB/AETCS U Ha BTOPOM €ro 3Tane, U NpoucXoauT
OHO aHaflorMyHbIM 06pasoM. DUrypupytoLmMe 34ecb MPOMEXYTOUHbIE
(haKTbl, XOTSi OHM W YCTAHOB/EHbI OCTOBEPHO, B3ATble caMu Mo cebe, 03-
HayaroT NMLLb BEPOSITHOCTb WX CBA3M C NPEAMETOM [JOKa3bIBaHKS: M3 TO-
ro, YTo aBTOMOOM/b B NPVBEAEHHOM BblLLE MPUMEPE VCMOIb30BANCS MPU
KpaXxe, BOBCE He BbITEKaeT C HeOOXOAMMOCTBIO, YTO ero Bfagesnew, co-
BEPLUMA AAHHYIO Kpaxky Wan MPUHKUMaN B Held yyacTve. Ho Korga K aTo-
My MPOMEXYTOYHOMYy (hakTy [fobaBnseTcs cregylowmi — y no-
[03PEBAEMOr0 OKa3aMCb TKaHW, CXOAHbIE C MOXMLLEHHbIMK, YTO ObINo
YCTaHOB/IEHO APYrOi YaCTHOW CMCTEMON KOCBEHHbIX [0Ka3aTenbCTB, —
CTeneHb BEPOSTHOCTY NPEAMNO/IOXKEHNS Pe3Ko Bo3pacTaeT. Ecim B 06weit
CcUCTEME K 3TUM ABYM (haKTaM MPUCOEAUHMTCS TPeTuii ((hakT npebbiBa-
HWS NOLO3PEBAEMOro B MOMELLEHNM, OTKYAa MPOM3BeAeHa Kpaxa), YeT-
BEPTbIVi (HEOXKMAAHHOE NOSIBMIEHME Y HEr0 KPYMHOM CyMMbl AEHer) v T.
A., TO BO3MOXHOCTb C/ly4aiiHOro 06pa3oBaHMSi MOAOGHOIO KOMM/eKca
MPOMEXYTOUHbIX (DaKTOB O4YeHb ObICTPO CBEAETCA K HyMH0. CBA3b (haKToB
MeXay Co60iA, ycunnBas 3Ha4eHNe KaXAoro 13 HUX, BMECTE C TeM yKpen-
NsIeT HafEXKHOCTb M TEX YaCTHbIX CUCTEM, KOTOPbIMI OHW YCTaHOB/IEHbI.

Bnarofiaps Ha/MumMio 0GBEKTUBHOM CBA3M MEX/y BCEMW MPOMEXY-
TOYHBIMU (haKTamMu 1 CBSI3W BCEX WX C NPeaMETOM [J0KasblBaHUs cucTeMa
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NpVYoGpeTaeT CBOCTBO OHO3HAYHOCTW, [0KA3aTeNbCTB CTAHOBMTCS [0C-
TaTOYHO ANS AOCTOBEPHbIX BbIBOAOB O HaNMYMK NpeaMeTa J0Ka3blBaHNS.

CnefyeT, 04HaKo, NOCTOSIHHO MOMHWTb, YTO KpUTEpPWEM omnpefe-
NeHWs [OCTAaTOMHOCTM [10Ka3aTe/bCTB BbICTYMAeT BHYTPeHHee yb6exae-
HMe CyObEKTOB [0Ka3bIBaHWS, a UX OMbIT, XapaKTep 1 06beM 3HaHWiA Obl-
BalOT CYLUECTBEHHO Pa3NYHbIMUA. ITUMM Pa3NUMAMU 06YCMOBNEH W
pa3nMYHbIA MOAX0[ K OLEHKe A0CTaTOYHOCTM A0Ka3aTe/bCTB, MOCKOMbKY
HWUKTO U3 CYyObEKTOB [l0Ka3blBaHUS «HE WUMEET B CBOEM PaCnopsKeHUM
roTOBbIX (HOPMY/, OMMUCHIBAKOLMX CUY YMK, a BblpabaTblBaeT K HUM
COOCTBEHHOE, NINYHOE OTHOLLIEHMEY.

OnpefeneHre [OCTAaTOYHOCTM [0Ka3aTeNbCTB NpeACcTaBiseT ycTa-
HOB/EHVE NpefenoB AoKa3biBaHWA, N0/ KOTOPbIMU B YrONOBHOM Mpo-
Liecce 00bIYHO MOHMMAIOT TaKue rPaHULbl UCCNeoBaHNs 06CTOATENLCTB
MPecTyN/eHNsi, KOTOpble 06eCneynBaloT MOSHOE W [OCTOBEPHOE YCTa-
HOB/IEHWE BCEX 0OCTOSATENbCTB, MOFYLIMX MMETb 3HAYeHWe And Aena.
MpaKT1Yecky onpeaeneHye NPeaenoB [0KasblBaHWS — 3TO I/1aBHbIM 06-
pa3oM onpedeneHne Kpyra [oKasaTe/lbCTBEHHbIX (hakToB. OfHaKko, mno-
CKO/bKY 3a KaK/bIM TakuM (haKTOM CTOWT YacTHas CUCTEMAa KOCBEHHbIX
[10Ka3aTeNlbCTB C MX MCTOYHMKAMM, OHU TaKKe A0/MKHbI 0XBATbIBATbCS
MOHATUEM MPe/enoB AoKa3biBaHMS. Takum 06pa3oM, eciim NpeaMeT AoKa-
3bIBaHUS OMPefenseT KOHEeYHyK Lenb 3TOro npolecca, TO npeaenaMu
[10Ka3blBaHUs1 ONPeAenstoTCs CPeacTBa 1 rpaHuLIbl 3TON AeSTENBHOCTY.

B cBS3M C 3TWM [0CTaTOYHOCTb [0Ka3aTeNbCTB, KakK Ham npea-
CTaBNSETCA, ONpeaensieTcs cneayoLwuMmy TpeboBaHMaMM: 1) B KaXA0M 13
YaCTHbIX CMUCTEM AO/MKHbI ObITb [JOKa3aTeNbCTBa, [JOCTOBEPHO YCTaHaB-
NVBAOLLME MPOMEXYTOUHBIA (haKT; 2) NPOMEXYTOUHbIX (PAKTOB [OMKHO
6bITb OCTATOYHO /15 HAAEXKHOIO YCTAHOBNEHNSI KAXKAOMO M3 3/IEMEHTOB
npeAMeTa [0Ka3blBaHWs, a TEM CaMbiM M BCE MX COBOKYMHOCTU; 3) BCE
YaCTHble CUCTEMbI W YCTaHaB/MBAaEMbIE MMW MPOMEXYTOUHbIE (PaKTbl
[O/MKHbI 00pa3oBaTh OOLULYHD CUCTEMY, OTBEYAOLLYH OMNpeAeneHHbIM
TpeboBaHUAM.

C npobnemoit Npefenos A0KasblBaHWS W [JOCTaTOYHOCTU [OKasa-
TeNbCTB CBA3aH BaXKHbIA BONPOC, NOAHATHIA B KPUMUHAIMCTUYECKON M-
TepaType, NOCBSALLEHHOW KOCBEHHbIM foKa3aTenbcTBaM. M. M. LLlanamos,
paccMaTpuBasi 0COBEHHOCTY A0Ka3biBaHWS MPY MOMOLLM YAKK, Korga oT-
CYTCTBYHOT MpsIMbIE [40Ka3aTeNbCTBA, YKasblBaeT M Ha Takylo: «MCTUHa
MOYXET CUMTaTbCS YCTAHOB/EHHOI M B TOM C/lyyae, ClIM HEKOTOpbIe fe-
Tanu KapTUHbI COBLITMA NPECTYNIEHNS BbIICHEHBI HEMOTHOCTLHO.

[eAcTBNTENbHO, B NPaKTUKE BCTPEUAKOTCA C/lyyan, Koraa cobbiTue
MPECTYMNNEHNs N BCE CYLIECTBEHHbIE €ro 06CTOATENbCTBA YCTAHOB/EHDI
[OCTOBEPHO, 0fjHaKo HekoTopble (haKTbl, HECMOTPS Ha BCE YCUIMSA Cne-
[oBaTenst U cyfa, yCTaHOBUTbL He yaanocb. OCoGeHHO, YacTo 3TO BCTpe-
YaeTCs B Jenax 0 XMLUEHUSAX, COBEPLUEHHbIX AOMKHOCTHBIMW NULAMY,
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KOrfa, HanpuMep, npy [OKa3aHHOCTM BCEX (haKTOB XWLLEHWIA U CyMMbl
MPUYMHEHHOTO yllepba He yaaeTcs (4aKe MPU3HAHUAMK OBBUHSIEMbIX)
TOYHO YCTaHOBUTb, B KaKMX MPOMOPLMSAX COYYACTHUKA Pasdennam Mex-
4y co6oil noxulleHHoe. VIHorga He yfaeTcs YCTaHOBWTb, Kyda M Kak
cObIBANIMCH MOXWLLEHHBIE LLEEHHOCTN.

Takyto HeMonHOTY cyfebHas NPakTUKa He CHATAET CYLLECTBEHHON.
Tak, CypebHas Konnerus no yronosHbIM fenam BepxosHoro Cypa
PC®CP, otmeHsis 18 anpens 1973 r. onpefeneHve cyaa nepeoii MHCTaH-
uum 0 Bo3BpalleHun dena B., A. n K. Ha gonosHuTesibHoe pacc/efosa-
HWEe 13-3a HEMOMHOTbI BbIACHEHUA ero 06CTOATENLCTB, yKasana, 4To He
MOXET OblTb MPU3HAHO LOCTATOYHLIM OCHOBaHWEM ANS HarnpaBneHus ge-
Na Ha [OMo/HUTE/NbHOE paccnefioBaHWe HeyCTaHOB/IEHWE ClefCTBEHHbI-
MU OpraHamu L, KoTopbiM B. cOblBan NOXWLLEHHbIE feTanu, U HE06X0-
OVMMO YunTbiBaTb, YTO CaMO No cebe HeycTaHOBMeHWe nul, npuobpe-
TaloWMX MOXWLLEHHOE, HE WMEET 3HaueHWs NS OPUAMYECKONR OLEHKM
[eNCTBUI BUHOBHBIX NPW [OKa3aHHOCTY Camoro ()akta COBEpLUEHWS XU-
LLEHWA.

B aTom onpegeneHuun, npexae BCEro, 0opalLaeT Ha cebsi BHUMaHue
nocnegHsas pasa: HeyCTaHOB/EHMe (hakTa He MPU3HAHO CYLLECTBEHHBIM
MoTOMYy, YTO (hakT He UMeeT MaTepuanbHO-MPaBOBOrO 3HAYeHUA W,
CnefjoBaTeNbHO, He SIBMISIETCA COCTABHOM YacTbO NpeAMeTa [oKa3bIBaHuS.
Takue «npobenbl» B AOKa3blBaHUM MOTYT UMETb MECTO.

UTo e KacaeTcsi OTAe/bHbIX 3/IEMEHTOB MpeaMeTa [0KasblBaHUS,
TO MpU peLLeHnN BONpoca, AOMYCTUMbI N Kakve-To Npobesbl B AOKa3bl-
BaHMM 3TUX OGCTOATENBCTB U €CAM @, TO B Kakoi Mepe, Heo6X0AMMO
MMETb B BUAY cnefytollee. B CTpykType mpeameTa AOKasbiBaHMs, Kak
HaMm MpeACTaBMISETCS, HET HY OfHOrO 3/IeMeHTa, KOTOPbIA B NpuHLUMNe
He MOor 6bl BbITb YCTaHOB/EH OAHWUMMU INLLL KOCBEHHLIM [1OKa3aTeNbCT-
Bamu. lMoaToMy yTBEpPXAeHWs, YTO NOJo6HbIe «Npobesnbl» B [OKa3blBa-
HUM Y/IMKaMK — SIBNIEHWE HOPMaNbHOE M YyTb /M He Heu36eXxKHoe, Ka-
XYTCS HECKO/BKO MPeyBeIMYeHHbIMM.

Bce o06cTOATENbCTBA, B BO3MOXHOCTM YCTAHOBMEHUS KOTOPbIX
Y/MKaMU BbICKA3bIBAKOTCSA COMHEHUS, MOTYT OTHOCUTBLCS TONIbKO K 06b-
eKTUBHOI CTOPOHe MpecTynneHns. Ero 06bekT, CyObekT U CyObeKTBHaS
CTOPOHA [0/MKHbI ObITb YCTAHOB/EHbI MCUEPMbIBAIOLLMM 06pasoM. [leii-
CTBUTE/bHO, B YCTAHOBMEHWUU OTAE/bHbLIX OBCTOATENLCTB OOBLEKTUBHON
CTOPOHbI MPECTYM/IeHNs KOCBEHHbIMU [0Ka3aTeNbCTBaMM BCTpeYaroTcs
Cepbe3Hble TPYAHOCTM W THOCEOMOMMYECKOro, W, rNaBHbIM 06pasoM,
MPaKTUYeCKOro xapaktepa. KapTuHy MpecTynieHusi BO BCEX ee Mefib-
YaLMx NogpPo6HOCTAX CTOMb XKe SPKO U LIeMbHO, KaK 3TO MOXET cAenathb
OueBUfEL, MPECTYMNEHNs, OOHUMW TOMbKO KOCBEHHbLIMU [0Ka3aTeNbCT-
BamMU BOCCTaHOBUTbL 0ObIYHO He yaaeTcsi. Ho ¢ TOUKM 3peHns 3agady yro-
NOBHOrO Cy[0MPOU3BO/ACTBA 3TOTO U He TpebyeTcs: npefensl AoKasblBa-
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HUS OTPaHNYMBAOTCA HEOBXOAMMOCTbIO YCTaHOBUTL TO/LKO Te (hakTu-
yeckne 06CTOATENbCTBA, KOTOPble BXOAAT B MPeAMET [OKasblBaHWS, U
TONbKO C TaKOW MOMHOTON W FNy6uHON, Kakas Heobxoduma ans ucyep-
MbIBAIOLLEr0 OMPeaeneHNst X OPUANYECKOTO 3HaYeHNs. C 3TUX NO3NLMIA
LS PeLLIeHNs1 BCEX NPaBOBbLIX BOMPOCOB N0 [eny 06 youiicTee He OyadeT
MMETb 3HAYEHWS, HaMpyMep, CUAENN UK CTOSNM NOTePneBLNiA U youii-
Lja, OKasblBas /1N MNOTEPMEBLLNIA KAKOE-TO COMPOTMBEHME YouiiLe 1 T. M.
Mo3aTomy, ecnu gokasaHbl (hakT YOUIACTBA, CMOCOO ero COBEPLUEHUS], BU-
HOBHOCTb 06BMHSIEMOrO, MOTMBbI NPECTYM/IEHNS U APYTUE UMELOLLME Ma-
Tepua/ibHO-NPaBOBOe 3HAaYeHMEe OBCTOATENbCTBA, YKasaHHbIMU AeTansmm
BOOGLLIE MOXHO MpeHebpeyb — BCe BOMPOCHI Aena MOryT ObITb NPaBu/b-
HO pa3peLUeHbl U 6e3 UX BbISICHEHMS.

OfHaKo 3T 06CTOATENLCTBA MOTYT MMETb MPOLECCyanbHOE 3Ha-
UeHWE: OHW MOTYT CMYXWTb YNMKamMi (DaKToB, MMEIOLLMX tOpuanyeckoe
3HaueHVe M BXOAAWMX B NPeAMET A0KasblBaHMs. Tak, cnefbl 60pbObl,
OCTaBLLIVECA Ha NMOA03PEBAEMOM W/ OCTaB/IEHHbIE UM B pe3y/bTaTe 3TOi
60pbObl Ha MecTe MPecTynneHns (Hanpumep, 3axaTblii B pyKe youToro
K/IOK BONOC WK NYroBumLa OT OAeXAbl YOuidLbl 1 T. N.), MOTYT 6bITb KOC-
BEHHbIMW [I0Ka3aTe/IbCTBAMU MPUYACTHOCTM 0BBMHSIEMOrO K MpecTynne-
HUK MAKM crnocoba ero CoBepLUEHMs. B 3TOM nnaHe BbISB/EHME YKa3aH-
HbIX 0OCTOSATENbCTB MO/E3HO U BAXHO, HO He Ge3yC/IOBHO HeO06X0AMMO,
€CIM NPUYACTHOCTb OBBMHAEMOrO K MPECTYMNIeHMo0 1 crnocob ero co-
BEPLLEHMS [OCTOBEPHO YCTAHOB/EHbI APYrMMK [oKasaTenbcTBamu. [o-
3TOMY HeyCTaHOB/IEHWe MOAOGHbIX 0GCTOSTENLCTB HE MOXET CUMTATbCA
OpraHNM4YecKMM NMOPOKOM [IO0Ka3bIBaHWS.

Heobxoaumo TakxKe MMEeTb B BUAY, UTO 3aKOH He onpejensieT cTe-
MeHb TOYHOCTW, C KaKOM [OMKHbI ObiTb YCTaHOBNEHbI OTAE/bHbIE 06-
CTOSTENbCTBA 0OBEKTUBHON CTOPOHBI, B YaCTHOCTY Takue, Kak BPems U
MECTO COBEpLUEHNs MPECTynAeHns. JTO 3aBUCUT OT XapakTepa NpecTyn-
NEHNs, KOHKPETHbIX YCMOBUIA €ro COBEPLUEHMS, a TaKXkKe YrofoBHO-
MpaBoOBOr0, MPOLIECCYaNIbHOTO W KPUMUHAIMCTUYECKOTO 3HAYEHWSI 3TUX
06CTOSTENLCTB B TOM WM MHOM fdene. Hanpumep, Npu paccrefoBaHnm
MPEeCTYNNEHNs, COBEPLUEHHOMO OOGBUHSEMbIM B AeHb CBOErO COBEpLLEH-
HOMETUS, BPEMS 3TOM0 NPECTYNNEHNS MPUXOANTCS 3a4acTyto YCTaHaB/MW-
BaTb C TOYHOCTbIO [0 4acOB U faxe MUHYT. B apyrux cnydasx nogobHas
TOYHOCTb He TPebyeTcsl, U BPeMsi COBEPLUEHNS NPECTYMNEHUS MOXET Of-
peaensaTbes 6onee UM MeHee MPOLOMKUTENbHBIM NepuogomM (Hanpumep,
B 6O/bLUMHCTBE fieN 0 AO/HKHOCTHBIX, XO3SIACTBEHHbIX U T. L. NPecTynne-
HUAX). ELe MeHbLUIasi TOYHOCTb TPeByeTcs B ONPefeneHn MecTa CoBep-
LUEHUS! NPECTYNEHNSs, eCiU UMEeTb B BUAY TONbKO, €ro marepuanbHo
MpaBOBOE 3HAYEHME.

OfiHaKO YKasaHHble (haKTOpbl UMEKT TaKXke MpoLeccyasbHoe W
KPUMUHANMCTNYECKOe 3HauYeHne. Hepeako OT TOYHOrO YCTaHOBMEHWS
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BPEMEHW 1 MecTa MPecTyN/eHNs 3aBMCUT peLLeHne BOnpoca O npuyact-
HOCTMW TOTO WX MHOTO NINLA K €r0 COBEPLLEHMIO. B Takux cnyyasx, nmes
B BUAY 3HAYeHWe XPOHOMOTMYECKUX U NPOCTPAHCTBEHHbIX CBA3€ei B J0-
KasblBaHWW, MPUXOAMTCA YCTaHaBNMBAaTb BPEMA U MECTO COBEPLUEHUS
NPECTYMN/IEHNA C MaKCUMa/IbHOW TOYHOCTLHO.

M3N0XKEHHLIMW  COOOPaKEHUSMU 1 ONpeSenseTcs BO3MOXHOCTb
«Mpo6eoB» B A0Ka3biBaHWM C MOMOLLUBI0 YNMK. Takue «npobenbi» ao-
MYCTUMbl TOMIbKO TOFAa, KOrfa OHW OTHOCATCA K 06CTOATENIbCTBAM, He
VMEIOLLMM  HENoCPeACTBEHHONO MaTepuasbHO-NPaBoBOr0 3HAYEHNUS W
NOTOMY He BXOZALWMM B NpeaMeT [0KasblBaHUsA. Peub, LelCTBUTENLHO,
MOXET MATW NNLb O «HEKOTOPbIX AEeTaNfX KapTWHbI COBbLITUS MpecTyn-
NeHns», Kak 06 aTom nuweT M. 1. LLlanamoB, a He 0 CyLLECTBEHHbIX ero
ob6CcToATENbCTBAX. UTO XKe KacaeTcs MociefHWX, TO OHW BCerga LOMKHbI
6bITb YCTAHOBMEHbI UCUEPMbIBAOLLMM 06pa3oM, TeM 60/ee YTO HUKaKMX
NPUHLMNWUAIBHBIX THOCEONOTMYECKMX NPENATCTBUMA K 3TOMY HET.

[eno B TOM, YTO BO3MOXHOCTb YCTaHOBNEHWS (PAKTUYECKUX 06-
CTOSATENbCTB fena KOCBEHHbIMU [oKa3aTeNbCTBaMU TPAKTyeTcs WMHorga
CNLLIKOM Y3KO W3-32 HEJOOLEHKN PONY U 3HAYEHUs UX CBA3ER, a cnego-
BaTe/IbHO, W MHTErpaTMBHbIX KAYeCTB UX CUCTEMbI. ECN Xe yyecTb 3Tu
CBA3U, NX B3aMMHOE B/IMSHWE 1 B3aVIMHYHO 3aBUCUMOCTb, TO CTAHET CHO;
YTO FHOCEONOMMYECKMX NPENATCTBUIA K YCTaHOBMEHNIO BCeX 6e3 UCKIo-
YeHMA 06CTOATENLCTB MpeaMeTa [OKa3bIBaHWA KOCBEHHLIMW foKa3aTeslb-
CTBaMy HeT. Peyb MAET O TOM, YTO MHOrAa OAHO3HAYHbIE BbIBOAbI U3 TOM
WM VHOW COBOKYMHOCTWM KOCBEHHbIX [0OKA3aTe/bCTB TPaKTYHTCA Kak
NPeLnonoXeHWs, Ham KaXeTCsi, YTO KOrja pedb MAET O HaMYun Taknx
HEOOXOAMMbIX OAHO3HAYHbLIX CBS3EN, MOXHO W HY)XXHO FOBOPUTb HE O
NPeAnoNOXeHNAX. BbIBOA, CAeNaHHbIA M3 [OCTOBEPHO YCTaHOBMNEHHbIX
06CTOATENLCTB, OOLEKTUBHO CBSA3AHHLIX C MNPEeSMETOM [0Ka3blBaHMs,
NVLWb BHELLHE BLIFIAANT Kak NpeanonoxeHvie. Ha camom gene ato noru-
YECKMWIA BbIBOS, M3 [OCTOBEPHO YCTaHOBNEHHbLIX (DaKTOB, W BbIBOL 3TOT
MMEET XapakTep LOCTOBEPHOCTW, TakK Kak OH OCHOBaH, BO-MEPBbIX, Ha
(hakTax, a BO-BTOPbIX, HA HAYYHbIX MOMIOXXEHUAX TEOPUM KOCBEHHBIX [0-
Kas3aTeNbCTB, YUNTbIBAOLLEN OOBLEKTUMBHBIA XapaKTep UX CBA3WM Kak C
NpeAMETOM [0KasblBaHWS, TakK U C APYTMMU [OKa3aTeNbCTBamu.

OHTONOTMYECKME CBSA3N [OKA3aTeNbCTB B MbILLIEHUN OTPaXAIOTCA
NOTNYECKUMU CBA3AMU. 3HAHME (POPM 3TUX CBA3EN U YMeNnoe 1x Uenosb-
30BaHMe BCerga LatoT BOSMOXHOCTb CAenaTb JOCTOBEPHbIE NI0rMYecKune
BbIBOAbI O NtO6LIX (haKTax NpeameTa [OKasbIBaHNs.

YCTaHOBNEHWE UCTWHBI C MOMOLLbIO KOCBEHHbIX [0Ka3aTeNlbCTB
MOXXHO YNnofo6uTb MOCTENEHHOMY, NO LUTPUXam 1 6yKBaM, BbISIB/IEHWIO
HEW3BECTHOrO WU HEBMAMMOrO TeKcTa. BbisiBMB cHavana ogHy 6yKBy, Ha-
MpUMep «M», Mbl MOXeM MpeanonaraTb Ype3BblyaliHO 60MbLIOE MHOXeE-
CTBO C/I0B, B KOTOPbIX 3Ta BykBa BCTpeyaeTcs. MNpossuB cregytoLLyto oy-
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KBY — «0», Mbl HECKO/IbKO COKpallaeM KO/IMYECTBO BO3MOXHbIX C/10B,
HO OHO BCE eLle OCTaeTca HeonpefeneHHo 60MblUnM. TpeTbsi 6yKBa —
«[l» — CYLLECTBEHHO CY)XaeT Kpyr BEPOSITHbIX C/TIOB, HO HY>XHOI onpefie-
NEHHOCTU €eLLe He BHOCUT — 3TO MOXET ObITb 1 MOAMEHa, M NOAKYN U T.
4. Cnegytowasn 6yKBa — <«K» — Y)Ke pe3ko OrpaHM4MBaeT Y1cno Bepo-
ATHbIX CNOB, & BbIABMEHHOE BCMEf 3a 3TUM «0» MPaKTUYECKU BHOCUT
MOMHYIO ACHOCTb — «MOMKOr», NocnefHas OyKea 1LUb 3aBepLUaeT npo-
Liecc.

C TOUKM 3peHUst Teopun MHGopMaLmn, Kaxaas byksa HeceT ornpe-
[eNneHHoe KOMMYeCTBO MH(opMaumn. o Mepe ee HaKOMIEHUA SHTPONUS
yObIBaeT, CHaYana MefJ/IeHHO, a 3aTeM Pe3ko, MHOrAa CKaukoMm. pu sTom
UMEET 3HaYeHMe He TOIbKO CMbIC/ 3HAaKOB, HO U MECTO WX B COBOKYMHO-
CTW (Hanpumep, NepBOe «O» 3aK/OYaeT B Cebe MeHblue MHGopMauuu,
4em BTOPOE, KOTOPOEe (haKTUYeCKM «CTaBUT TOUKY» B paclunpposke). He
BCE 3HaKWM PaBHOLIEHHbI MO CBOeMY 3HaueHW. OHO onpefenseTcs KX
CBSI3b0 C OCTa/IbHbIMW, COYETAHNEM C HAMU — MECTOM B C/IOBE.

AHN0MMYHO 06CTOUT AEN0 U C YNMKaMKW: MepBble elle He BbIsB-
NAT KapTWHBI, 3aTO Kaxkaas Mocnefytowas pe3ko npubasnseT Konmue-
CTBO MH(popmaumn. Kak 1 6yKBbl, YIMKN HEPABHOLEHHbI MO 3HAYEHUIO,
BaXHbI M UX CMbIC/1, U YaCcTOTa BCTPe4aemMoCcTu. Kak 1 B CnoBax, ypesBbl-
yaiiHO BaXKHO MeCTO Y/IMKW B KOHTEKCTE, B CUCTEME AoKa3aTenbCTB. BoT
noyemy MpeAcTaBseTCs CTOMb BaXKHON CMCTEMATM3aLIMA KOCBEHHBIX f10-
Ka3aTesbCTB Mo MX (PYHKLUMOHAbHOMY NPU3HAKY.

KOHeuHo, B yronoBHbIX fefiax Bce 06CTOUT He Tak NpoCTo: 3afadva
«BOCCTAHOB/IEHUA» KaPTUHbI NPECTYNNEHUS HECPAaBHEHHO CI0XKHEe, OHa
3aTPYAHAETCS MHOXECTBOM MPMBXOAALLMX (hakTopoB. OAHAKO 1 OHa 06-
NeryaeTcs TEM, YTO BbISIBIEHWIO NOLNEXUT He OTAENbHOE CNOBO, a Lienas
(hpasa, MMetoLLLas OnpeaeneHHoOe CMbIC/IOBOE 3HaueHWe (Takoii pasoid u
ABNAETCA MpPeAMET [OKasblBaHWsA), U BO3MOXHbIE BapuaHTbl 3HAYEHWS
3TOM (hpasbl N3BECTHbI. VIHBIMM CNOBamMK, PacKpbITUIO MOMOraeT Hamume
OOBLEKTVBHONM CBA3W MEXAY OTAENbHbIMW 37EMEHTaMW BHYTPW Camoro
npegMeTa AoKasblBaHMS, 4YTO MOMOraeT ObICTPO pacCTaBUTb [OKa-
3aTeNbCTBa M0 UX MECTaM B CUCTEME.

Takasi aHanorus nNpeAcTaB/sSeTcs OnpaBAaHHON NOTOMY, YTO OHa,
KaK HaM KaXXeTCsl, JOCTaTOYHO HarnsagHo AeMOHCTPUPYET COAepKaTesb-
HbI XapaKTep OLEHKW [OKa3aTeNbCTB W HeAoMmyCTUMOCTb Kakux Obl TO
HU 6blN0 (hopMasibHbIX (B TOM UWC/IE M KOMMYECTBEHHBLIX) KPUTEPUEB
3TON [eATENbHOCTM, B YeM, MO HaLLEMY MHEHWIO, U 3aKOYaeTcs Cylle-
CTBO OLEHKM [0Ka3aTe/lbCTB N0 BHYTPEHHEMY YOEXEHUIO CrefoBaTens,
npoKypopa 1 cyfa.
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B. . ApceHbeB, B. I'. 3abnouykui
NCMONb3OBAHWE CMNELUVANBHBLIX 3HAHUI
npn ycTaHOBJ/IEHWN 0BCTOATENbLCTB Yro/1I0BHOMO Aena
KpacHoapck, 1986, c. 45-51

§ 1. MPOLIECC JOKAS3bIBAHNA N EIFO CYBBEKTDI

O6pasyst OCHOBHOE COAepXKaHWe YronoBHO-NPOLIeCCyanbHOR fes-
TeNbHOCTK, [OKa3blBaHWe B TOM WAW WHOM OObeMe, T. e. OTAe/bHbIMU
CBOVMMM YacTAMW (3N1eMeHTamu), BXOAWUT B COAEPXKaHWe AeATeNbHOCTU
Kaxxgoro cy6bekTa yronoBHoro npotecca. B atoii cBa3m Heo6xoamMMo oc-
TAHOBUTBLCSA, MPEX/e BCero, Ha COAePXKaHUM NMOHATUA LOKa3blBaHWUS U ero
3M1EMEHTOB, MOCKO/IbKY [aHHbIA BOMPOC HE UMEET HU B LIENIOM, HW B OT-
JeNbHbIX CBOMX YacTAX eAMHO0OPAa3HOM TPaKTOBKY B HalLeld nuTeparype.

MoHATUE [0Ka3blBaHWS 3aKOH CBSA3LIBAET C YCTAHOB/IEHWEM Ha/u-
4mns UK OTCYTCTBUA OMpeseneHHbIX 06cToATeNbCTB (CT. 15 OCHoB, CT. 68
YIK.). OTclofa NoHATUE J0Ka3blBaHUA B MPOLLECCYa/IbHOM CMbIC/E 3Ha-
UUTENBHO YiKe OOLLEero MoHATUA [0KasbiBaHUsA (B OFMYECKOM CMbICTIE),
OCYLLECTB/IIEMOr0 B Yro/IoBHOM NpoLecce. B NoHsATHe npoLeccyanbHoro
[0Ka3blBaHUA He BXOAWT O6OCHOBaHWe MpaBWUAbHOCTU TOW WU WHOM
IOPMANYECKON KBaM(MKALMK, 0O60CHOBaHME Ha3HAYeHWS TOW UK UHOI
Mepbl HakasaHWsa W gpyrve Bonpockl. [lokasbiBaHWe B MpoLeccyasbHOM
CMbICNe — rpoLeccyasibHasa AeATeNlbHOCTb, BK/IOYAKOLWAA CrefytoLime
Tpu anemeHTa (3Tana) paboThbl ¢ AoKasaTeNnbcTBaMu: cobmpaHme (4. 1 unu.
2 cT. 70 ¥YTIK), nposepky (4. 3 cT. 70 YTIK) 1 oueHky ux (cT. 71 YTIK).

B cobupaHune foKa3aTeNibCTB BXOAUT NPeXe BCEro rnosyyeHue ux
CyZlOM, MPOKYPOPOM, CriefoBaTenem, /MLOM, NPOU3BOAALLMM [03HaHWe,
nyTem MPOM3BOACTBA LONPOCOB, 0ObICKOB U APYTrMX CNeACTBEHHbLIX AEi-
CTBWIA, a Takke NyTeM UcTpeboBaHWS BeLLeli U JOKYMEHTOB, TpeboBaHms
nposeaeHus pesusmnid (4. 1 cT. 70 YTIK). Cioga >xe OTHOCWTCA U Npeg-
CTaBNeHWe [0Ka3aTe/lbCTB Y4YaCTHUKaMW rpouecca, J0ObIMA  Fpax-
JaHamu 1 opraHusaumamu (4. 2 ct. 70 YTIK).

Mposepka (MccnefoBaHve) fokasaTenscTB (4. 3 cT. 70 YMK)
BK/IOYAET B cebs MpoLeccyanbHble AeliCTBMA, HarnpaBfeHHble Ha U3yde-
HMe y>Ke MoNyYeHHbIX [oKa3aTe/bCTB (04YHas CTaBKa, OCMOTP, 3KCMepTu-
3a).

BaxxHOli CTOPOHON KaXXAoro w3 ABYX 3/MEMEHTOB npoLecca AOoKa-
3bIBaHWA ABMISETCA MpoLeccyabHoe ofopmeHue (3akpersieHne) pesyb-
TaTOB COOTBETCTBYHOLYMX AENCTBUIA.

OueHka pokaszatensctB (CT. 71 YTIK) ecTb MbicnutenbHas fes-
TeNbHOCTb CYOBLEKTOB J0Ka3blBaHWA MO OMPefeNeHUI0 CUibl U 3HaYeHUs
KaOK[0ro [0Ka3aTeNnbCTBa B OTAENbHOCTM M BCEX WUX B COBOKYMHOCTW.



OueHKa [loKa3aTe/lbCTB COMYTCTBYET UX COBMPAHUIO U NPOBEPKE U Crly-
XXWUT, KpOMe TOro, 3aBepLuatoLLM 3Tanom npotiecca foKasbIiBaHUS.

Takvum 06pa3oM, OLieHKa [j0Ka3aTeNbCTB BbICTYMNAET U Kak NpoLecc
ornpeaeneHns Cumbl N 3HaYeHNa [oKas3aTe/bCTB, U Kak pe3ysbTar npoLiec-
ca — B 3TOM C/lyyae OHa NpuUHUMaeT (hopMy BbIBOAA MO pe3y/nbTaTam
OLIEHKMN.

B oTnnume oT cobupaHns 1 NPoBEpPKY [OKa3aTeNbCTB UX OLleHKa-
[eATeNIbHOCTb TO/IbKO MbIC/IUTE/IbHAA HO MOCKO/IbKY OHa BbICTYMaeT Co-
CTaBHbIM 3/1EMEHTOM MpPOLeCCYa/IbHOro [0KasblBaHWA, TO MNOMy4YaeT U
onpejeneHHoe BHeLLHe 0O0beKTUBMPOBAHHOE BbIP&XKEHME: B NUCbMEHHOM
N3N0XEHUN ee COflepXkaHma (B TakMX MpoueccyabHbIX akTax, Kak 06Bu-
HUTE/NbHOE 3aK/FOYeHWe, NMPUIoBOpP, KaccalMoHHOE OnpefeseHne u ap.),
a TaKkxe (BO BCEX CNyyasx) B NPUHATBLIX Ha ee OCHOBE peLLeHusX (B YacTu
BbIBOJOB O Ha/MUMW WM OTCYTCTBUM (DaKTUUECKUX O6CTOATENLCTB [Ae-
na).

Paf aBTOpPOB BMECTO coBUpaHWs [OKa3aTeNnbCTB FOBOPUT 06 MX
06Hapy>keHMW 1 npoLeccyasbHOM 3aKpensieHun. C 3TUM B3rNAL40M Heflb-
39 COrnacuTbCs, Tak KakK npoLeccyanbHoe 3akpereHue (ohopmieHue)
[0Ka3aTeNlbCTB SABMAETCA HEOTHEM/EMbIM 3/IEMEHTOM KX COBMpaHua (1
nposepku). CobupaHne [OKa3aTe/bCTs, BKAOUatoLLee UX 06HapYXeHue,
M3bATME WAN MPEACTaB/EHNE, a TaKXKe MpoLeccyasibHOe 3aKpernieHue,
eCTb efuHbIli 31eMeHT AoKasbiBaHus. O6Hapy)XeHWe [0KasaTesbCTs, C
OfiHO CTOPOHbI, W WX MpOLecCyanbHOe 3aKpenieHue — c APYroi, He
MOryT BbITb pa3sfeneHbl B feATeNbHOCTW CnefoBaTens, cya v apyrux op-
raHoB, 160 06HapyXeHWe [0Ka3aTenbCTB 6e3 WX MPOLeCCyasbHOro 3a-
KpenieHns He UMEET HMKAaKOro HPUAMYECKOro 3HauveHus. Ha nepsblii
B3r/154, W3BECTHOE OCHOBaHWE pasrpaHU4MBaTh O6HapY>XXeHWe W npoLec-
Cya/ibHOe 3aKpensieHne [oKa3aTeNbCTB AaeT KOMMEeTeHLMA B 061acTu fo-
KasblBaHWs y4aCTHMKOB npoLecca (06BMHAEMOro, NOTepnesLLero 1 ap.),
a TaKKe rpaxaaH M opraHu3aumidi: OHW MMEKT MpaBo (M 06s13aHHOCTL B
cyyae TpebOBaHWS CMEACTBEHHLIX OPraHoB W CyfAa) TOMbKO Mpea-
CTaBNATbL [oOKasaTenbcTBa (MpeaMeTbl U LOKYMEHTbI). [poueccyanbHoe
3aKpernneHne nx 0THOCUTCA YXKe K KOMMEeTEeHUUW CneCTBeHHbIX OpraHoB
1 cyga. OfHaKo yKa3aHHble CyObeKTbl Brpase NPeAcTaBaTh He «oKasa-
TeNnbCTBa», Kak 06 3ToM roBoput 4. 2 c¢T. 70 YK PCOCP, a «npeamMeThbl
N [OKYMEHTbI, MOryLLMe YCTaHOBUTb HEobXoauMble Mo fAeny (akTuue-
CKVe faHHble (4. 1 cT. 70 YTK). Peub n g e T 0 NpeaMeTax U JOKYMEHTaX,
KOTOpbIE TO/IbKO MOTYT CTaTb J0Ka3aTenbCTBamMu, ecnn OHn 6yayT npu-
HATbI CrefjoBaTesieM WAWM CyAoM W AO/KHbIM 06pa3oM npoLeccyanbHo
ohopmieHbl. VI3M10XeHHOe NoKasblBaeT, YTO NPOoLEcCyaibHoe 3aKpenJie-
H1e [10Ka3aTeNbCTB He MOXET OblITb BbIfENEHO U3 npoLiecca ux cobupa-
HYS.
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CepbesHble BO3PaXXEHMSA BbI3blBAET TPAKTOBKA BO MHOMMX paboTax
MOHATUSA McCnefoBaHNs (NMPOBEPKM) fokasaTenscTB. OHO onpegensercs
TaK, YTO TEpATCH YeTKME rpaHuLbl MeXay OTAENbHbIMU 3/ieMeHTamm
npoLeccyanbHOro AokasbiBaHMA. Tak, no MHeHuto P. C. BenkuHa, «uc-
CNefoBaHMe J0Ka3aTeNbCTB — 3TO MO3HaHWe CNnefoBaTenieM Wav CyaoM
NX COfePXaHWUs, NPoBepKa AOCTOBEPHOCTW CYLLECTBOBaHMA Tex (hakTu-
YECKMX AaHHbIX, KOTOpble COCTaBMSAIOT COAepXKaHue [0oKas3aTenbeTs, yC-
TaHOBJIEHME COrNacyemMoCTV LaHHOro AO0KasaTenbCTBa CO BCEMU OCTaslb-
HbIMW [l0Ka3aTeNnbCTBamu Mo feny». KpoMe 3aToro, B NpoBepKy [10Kasa-
TEeNbCTB aBTOP BK/IOYAET «0OHapy)XeHWe HOBbIX [0Ka3aTeNnbCTs, Mog-
TBEPXKJAHOLLMX AOCTOBEPHOCTb M3BECTHBIX NCTOYHMNKOBY.

Mexay TeM MO3HaHWE COLepXKaHWs [0Ka3aTeNbCTB MPOUCXOAUT
y>Ke B Mpouecce ux cobmpaHums (a He TONbKO MPOBEPKK), OO HeMb3s Co-
6vpaTb AOKa3aTeNbCTBA, He MO3HaBas TOro, YTo cobupaelub. O6Hapyxe-
HWE XXe HOBbIX [0KAa3aTeNbCTB, AAXKE €C/N OHW Obln Pe3yNbTaToM fei-
CTBWIA, HanmpaB/ieHHbIX Ha MPOBEPKY YXKE MONYYEHHbIX [O0KAa3aTeNbCTB
(NOBTOPHBIV [ONPOC, O4HAA CTaBKa, IKCMEPTH3a BELLECTBEHHbIX AOKasa-
TEeNbCTB), ABNAETCSA HE YEM MHbIM, KaK COBMpaHNEM UX.

Taknm 06pa3om, B TPakToBKe P. C. benkuHa yTpaunBaeTcs YeTKoe
pasrpaHnyeHne MOHATWIA CObMpaHMa 1 MPOBEPKN UCCNeaoBaHUs) AoKasa-
TeNbCTB. B TO XKe Bpems ynomsHyTble UM NpPOoBepKa LOCTOBEPHOCTM fAaH-
HbIX ¥ COMOCTaB/IEHWE J0Ka3aTeNbCTB, eCIM BCE 3TO MPOM3BOAUTCS MbIC-
NEHHO, OTHOCATCA K COLEPXKaHMI0 OLEHKWN J0Ka3aTeNbCTB.

P. C. benknH nuwet: «OBbIYHO MCCeJoBaHME AOCTOBEPHOCTM
CYLLECTBOBaHUS (PAKTUYECKMX AaHHbIX, J0OKa3aTeNbCTB, pacCcMaTpuBatoT
KaK OLEHKY foKasaTenbCcTB. OfHaKo Ham MNpeAcTaBnsercs, YTO OLeHKe
[OMKHbI NOABEPraTbCs YXKe MCCNefOBaHHbIE A0Ka3aTeNbCcTBa U YTO WC-
cnegosaHne Nt060N CTOPOHLI COAEPXKaHUA [OKA3aTebCTB MPeALLecTByeT
(hOPMMPOBAHUIO CY)XXAEHWSI O €ro LEHHOCTU N1 Aena, O ero 3HaYeHum
Ana cynebHoro uccnegoBaHus. OLeHKa 40Ka3aTenbCTB U eCTb (hopMUpPO-
BaHMe TaKoro CyXaeHus». [lymaeTcs, Bpsf N LeNecoobpasHo MblCau-
TeNbHYI0 [eATeNbHOCTb NO aHanu3y [0KasaTeNbCTB W OMpefesieHnto ero
CWMbl U 3HAYEHWs Pa3fensTb Ha MUccregoBaHne U oueHKy. Takoe pasge-
NEeHVe ABMSETCA UCKYCCTBEHHLIM U HE MMEET HUKAKOro HPUANYECKOro
3HaYeHNs.

HeueTkas, pacnnbiBYaTas XxapakTepucTuka uccnefoBaHus (npo-
BEPKM) 4OKa3aTeNbCTB BEAET K HEYETKOCTU M B OMPEeeNIEHNN OLEHKN [0-
Kas3aTe/bCTB, KOTOpPas MCKYCCTBEHHO, pacyneHseTcs OTAe/bHbIMKA aBTo-
pamu Ha aHa/n3 0Ka3aTenbCTB (OTHOCUMbIA K UCCMeA0BaHMIO UX) 1 ON-
pefeneHne Ux CUbl 1 3Ha4YeHNs (OTHOCUMOe K OLeHKe 1xX). MonyyaeTcs,
YTO O4HU 1 T€ e BOMPOCHI NPU3BaHbI peLlaTb U UCCe0BaHme, U OLeHKa
fokasarenscts. P. C. BefikuH OTHOCUT, B YaCTHOCTU, K WMCCNeL0BaHUIO
[l0Ka3aTeNbCTB UX «COMOCTaBMIEHNE C APYTMMW... [LOKa3aTeNbCTBaMu B
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LiensiX BbIABNEHWUS COrnaCyeMOCTU COBOKYMHOCTU [0Ka3aTe/bCTB», a K
OLiEHKe — peLUeHre BOMPOCa: «B Kakoi CBA3W HaXoAuTcs AaHHOe JoKa-
3aTefIbCTBO C APYrUMM COOPaHHLIMU MO AeNy LOoKa3aTe/IbCTBaMu, KakoB
XapakTep W 3Ha4YeHWe 3TON CBA3M». Hanmuo onATb-TakW CMeLleHue Cco-
JepxaHma 060MX 3/1eMeHTOB MpoLecca JOKa3blBaHWA — WUCCNefoBaHUSA U
OLIEHKV J0Ka3aTesbCTB.

K oueHKe [0Ka3aTenbCTB LO/MKHA OblTb OTHECeHa BCA MbICIUTENb-
Has [eATeNbHOCTb MPW [OKa3blBaHWM, UCKNOYAsA UL MbICAUTENBHYIO
[eaTeNnbHOCTb, ABAAIOLLYIOCA HENoCPeACTBEHHLIM COAepXaHuWeM feicT-
BWI MO COBMPaHMIO 1 NPOBEPKE A0Ka3aTeNbCTs (YACHEHWe MpoLeccyanb-
HbIX 3aKOHOB, PEryNMpYIOLMX cobupaHme 1 NPOBePKY LOKa3aTeNbCTB, a
TaKXKe TaKTUYECKMX NPUEMOB TUX LENCTBUNA).

Bonpoc 0 COOTHOLIEHWUW B OBLLEM MOHATUM MPOLECCYasibHOro fo-
KasblBaHUA MbILLSIEHNS W BHELIHe O06BbEKTUBMPOBAHHOM MPaKTUYECKON
[eATeNbHOCTM OTHOCUTCA K YMCNY HanBO0NEee CMOXHBIX U CMOPHBIX.

B 1969 r. ony6nukoeaHa kHura C. B. KypbineBa, B KOTOPOIA ee aB-
TOP, BHECLUWIA BOMbLLIOI BKAA B pasBMTME 06LLE TeEOpMM [0Ka3aTeNbCTB
B NpaBOCYAuW, OTCTavMBaeT CBOM, paHee NOABEPrHYTbIA KPUTUKE, B3NS4
Ha HeobXOAMMOCTb BbILENEHNA OLEHKM J0Ka3aTeNbCTB M3 mnpolecca f0-
KasbiBaHua. «OHa (oueHka,— ABT.),— nuvwet C. B. Kypbines, — Kak
MbIC/INTENbHBIA MPOLECC, MNPOUCXOAALMIA B CO3HAHMM Cyfeil, nog-
UMHSAETCH OOBEKTMBHO CYLLECTBYIOLLMM W HE3aBMCUMbIM OT BO/M NHOAEN
3aKOHaM MbILL/EHWSA, NpaBunam Noruku. INpefcTaBneHve xe v uccnemo-
BaHVe [0Ka3aTeNnbCTB MOAUMHAKOTCA HOPUAMYECKMM 3aKOHaM, KOTopble
€034al0Tcs No Bone nogeit... OueHKa A0Kas3aTeNbCTB — CaMOCTOATENb-
Has NpoLeccyanbHas KaTteropus, HaxofAaWancs BHe rpaHuL, MOHATUSA Cy-
[e6HOro fokasbiBaHMA». 10 MHEHWIO aBTOpa, OLEHKA [0Ka3aTeNbCTB —
TOMbKO MbIC/UTE/bHBIV MPOLECC, <M KaK TaKOBOW OH HE MOXET perynm-
poBaTbCs 3aKOHOM (HOPUAMYECKUM. — ABT.) HU MO COLEPXaHWIo, HU MO
(hopme». C yTtBepxaeHuammn C. B. Kypbinesa Hefb3a cornacutbes, 160
OLiEHKa 0Ka3aTenbCTs, Oyay4n NpoLeccyanbHON KaTeropyeid, He MOXeT
ObITb TONIbKO MbICINTENbHBIM NPOLIECCOM, @ NPeACTaBNAT CO6Ol TaKkKe
pe3y/nbTaT 3TOr0 MpoLecca, BbiBOA U3 HEro, KOTOPbIA MMeeT 06beKTHB-
HOEe BHeLLHee BbIpaXeHue, Mognexatlee 3akoHodaTeNbHOMY (npoLeccy-
afbHOMY) perynmpoBaHuto (CT. 17 OcHOB 1 Ap.).

MpOTVMBOMOMOXHOW  KPalHOCTbIO B TPaKTOBKE OLEHKM [0-
Ka3aTeNlbCTB ABNAETCA YTBEPXKAEHME O TOM, YTO OHA BOOOLLE He MOXeT
ObITb Bble/NeHa U3 Apyrux 3NeMeHTOB MpoLecca JOKa3sblBaHWs, T. €. COo-
6upaHVa 1 NPOBePKY LoKa3aTe/bCTB, a nocnegHue (B LenoM Uan B 4acTm
COCTaB/IAOLLMX UX METOLOB HabMOAeHUs, MOLENMPOBaHUA U 4p.) Bbl-
CTYNalT KaK «MeTofbl OLEHKM [OoKa3aTenbCcTB». Mexay TeM MeTofamu
OLEHKN [0Ka3aTenbCTB KakK MbICAUTENbHOW [esTeNbHOCT ABNSAHOTCS
aHan3, CuUHTe3, cpaBHeHWe 1 T.4. OHY e 06pasyloT coAepxaHue Mbic-
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NATENbHOW JeATeNbHOCTH, CONYTCTBYHOLWEN COOMPaHUIO U NMPOBEPKE A0-
KasaTenbCTB.

Cratba 17 OcHOB MpefnucbiBaeT PYKOBOACTBOBATLCA MPY OLEHKe
[0Ka3aTe/bCTB 3aKOHOM (M COLMAnMCTUYECKUM MPaBOCO3HAHUEM), UMes
B BUAY Kak TpeboBaHWsi caMoii 3TOW CTaTbK, Tak 1 Apyrue HOPMaTUBHbIE
MONOXEHWS: 0cobble NPaBWIa OLEHKN J0Ka3aTe/bCTB, ONpefensioLlme ee
npegesbl B pa3/IMyHbIX CTaAMAX YronoBHOro npotecca (cT. cT. 36, 43, 51
OcHoB), TpeboBaHWA NCbMEHHON MOTUBUPOBKMN OLEHKM [0Ka3aTe/bCTB
B psge npoueccyanbHbiX akToB (cT. cT. 205, 314 ¥YTIK n gp.). Cobntoge-
HWEe yKa3aHHbIX TPeboBaHMiA 06pasyeT yros0BHO-NPOLECCYaNbHYH (op-
My OLieHKM [0Ka3aTeNnbCTB. TpeboBaHWe pyKOBOACTBOBATLCA NP OLEHKe
[0Ka3aTe/bCTB 3aKOHOM OTHOCWUTCSH U K COLEpPXaHuio OLEeHKW [0Kasa-
TeNbCTB B TOM €e 4acTu, rae peyb MAaeT 0 AOonyCTUMOCTM [OKa3aTeNbCTB,
T. €. HaIM4YMM Yy HUX COOTBETCTBYIOLLEN NpoLieccyanbHOn opmbl (Nog-
pobHee 0 Heii cm. 81 rn. 4). 3T0 NONOXKeHWe, pasaensiemMoe 60MbLUNHCT-
BOM aBTOPOB, BCE >X& OCMapuBaeTca HEKOTOpbIMW M3 HuX. Tak, . M.
Pe3HUK, BKMOYas OnpedenieHVe AOMyCTUMOCTW [OKa3aTenbCTB B COAep-
XaHne X OLEHKW, BMECTE C TeM CUWTAET, YTO 3TOT BOMPOC HE peLuaeTcs
MO BHYTPEHHEMY YOEXAEHWIO CnefoBaTens, Cyfen n Apyrnx cybbekTos,
MOCKOMbKY MOCNEAHME NNLLb KOHCTATUPYHOT COBMIOAEHNE UK Hecob/to-
[eHve mpoueccyanbHol (hopMbl fokasaTenscTB. A. A. XMbIpOB BOO6LLE
VCK/IOYaeT onpefeneHne LONyCTUMOCTU [0Ka3aTeNbCTB U3 COAepXKaHus
X OLEHKM, OTHOCA €ee K MpoBepKe AoKasaTtenbcTB. Oba aBTOpa, MO Ha-
LIEMY MHEHWIO, He YUMTbIBAKOT TOr0, YTO OMpejeneHue AonyCcTUMOCTM
[0Ka3aTe/bCTB BbIXOAWT 3@ paMKu MPOCTON KOHCTaTaluum UX COOTBETCT-
BMA TpeboBaHMAM 3aKOHa. 3TO 0COOEHHO KacaeTcs onpefeneHns Jomnyc-
TUMOCTM MCMO/b30BaHUA TeX WK MHbIX TAaKTUYECKMX MPUEMOB MW Ha-
YUYHO-TEXHWUYECKMX CPEeACTB Npu CcO6MpaHUM W WCCNejoBaHUM [oKa-
3aTeNbCTB, MPAMO HEe PernamMeHTUPOBaHHbIX YrON0BHO-MPOLECCYanbHbIM
3akoHoM. OTcrofa onpefeneHne LONYCTUMOCTU [OKAa3aTeNbCTB Npu X
OLeHKe BO3MOXHO /1LLb N0 BHYTPEHHEMY YO6EXAeHUIO CnefoBatens, cy-
[eil N opyrnx cy6bekToB.

WTaK, yronoBHO-NpoLeccyasbHOE PerynMpoBaHne OLEHKU AoKa3a-
TENbCTB UMEET CMeLMtNYecKrie 0COGEHHOCTY, NMOCKO/bKY KacaeTcs B OC-
HOBHOM €€ BHELLHWX YC/OBUIA — CYGBEKTOB OLEHKM, NpeaMeTa OLEHKM,
pe3ynbTaTa OLEHKM W T, M., He 3aTparmBas CyLLecTBa Camoi MbICIUTE b-

HoWA DeATenbHOCTU, KOTOopasa MOAYMHAETCA YXKe 00BLEKTMBHbLIM 3aKOHaM
MbILLNEHUA.

TeM He MeHee, HOPMbI, PETYNMPYIOLLME OLIEHKY [OKA3aTesbCTs,
JO/MKHBI, KaK M BCE MPOYME HOPMbI, HEYKOCHWUTENbHO CO6/0AaThES, a

HapyLlleHne nxX AO0/MKHO Bfiedb Te >XXe NnocnefacTsud, YTo U HapyLleHnA
VHbIX. HOPM.
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3AJAHVA K PASLOENY VI

Mocne BbINOAHEHUS 0BLLMX METOANYECKIX YKazaHuii chopmyni-
py/Te CBOE peLLeHe CneaytoLwm 06pasom:

a) KaKoe NOHAT Ve NpaBu/bHee yNnoTPe6tnsTh NPUMEHNTENbHO K
[0Ka3bIBaHMIO - «3Tanbl» UM «31EMEH T bI»;

0) CKOMbKO 3N1eMeHTOB NpoLiecca foKasblBaHWs creayeT Bblje-
NATb N NOYeEMy;

B) 4ONYCTMMO I YacTO BCTPeYaroLLeecs B iMTepaType CMe-
LLIEHME MOHAT WA «NMPOBEPKa» N «OLEHKa», B YeM X COLep>KaTeNbHoe
OT/NYME;

) Cy4eTOM VMEIOLLMXCH 3HAHWUIA NO ApYrMM Bonpocam npea-
cTaBbTe 0606LLatoLLYH CXeMY YrONOBHO-MNPOLECCYaNIbHOT0 A0Ka3blBa-
HUS;

>K) THOCEOn0rMyeckme npeanocbinki nepexoga OT Teopuu
«(hopmanbHbIX 40Ka3aTeNbCTB», FAe BHY TPEHHE YOe>KAeHe He urpa-
N0 0coboii ponu, N «CBOBOAHON» OLEHKE AoKasaTeNnscTB. B uem
CMbICN 1 3HaueHe nocnefHei. CylecTByOT a1 (hopmanbHO onpeje-
NeHHblEe paMKy CBO6O/bI NPY OLEHKE A0Ka3a T eNlbCTB MO BHY TPEHHEMY
yOE>KAEHNIO.
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Pasgen VII. CybbeKTbl JOKa3blBaHUA.
Bonpoc 06 06493aHHOCTN fOKa3blBaHUA
B YroJIOBHOM npotLiecce

M. C. Ctporosuy. N36paHHbIe TPY/bI.
T. 3. Teopusa cyfebHbIX fOoKa3aTe/IbCTB.
MockBa, nsgatenscTeo ""Hayka', 1991, c. 171-179

BPEMA [NOKA3bIBAHNA

1

C npesymnuyeli HEBUHOBHOCTW CBs3aH BOMPOC O «OpeMeHn AoKa-
3blBaHKs» (onus probandi), T. €. 0 TOM, Ha KOM M3 Y4aCTHWKOB MpoLecca
NEXUT 06513aHHOCTb A0Ka3blBaTb (haKTbl, MEIOLLME 3HAYEHWe ANs fena.
B yronoBHOM npoLecce BONpPoOC O GpeMeHW [oKasblBaHWS CTaBWTCA Ta-
KM 06pa3oM: Ha KOM NeXWT 0053aHHOCTb [0Ka3blBaHWS BWHOBHOCTU
06BMHsEMOT0?

MpY paccMOTPEHUM MPE3YMMLMM HEBUHOBHOCTU Mbl YCTAHOBU/N,
4TO M3 Hee BbLITEKAET MOJSIOXKEHWE, COMMIaCHO KOTOPOMY Ha 0GBMHWTENE
NeXWT 0653aHHOCTb [0Kas3aTb BWHOBHOCTb O0OBMHAEMOrO W Ha 006-
BUHSIEMOM He NIEXXMUT 06513aHHOCTb JOKa3bIBaTb CBOK HEBMHOBHOCTb, XO-
TS TaKUM NPaBoOM OH 06/1a4aeT. JTO U eCTb peLleHMe Bonpoca 0 bpeMeHu
[0Ka3blBaHUS B YrO/I0BHOM MpOLecce.

[...] B pumckom npaee AeincTBOBaso NpaBmao, chopMynnpoBaHHOE
topuctom LU B. H.3. MaBnoM: 0653aHHOCTb AOKa3bIBaHUS NIEXKUT Ha TOM,
KTO YTBEPXAaeT, HO He Ha TOM, KTO oTpuuaeT (ei incumbit probatio qui
dicit, non qui negat).

B Takom Buvge 3TO NpaBu/io BbisI0 PacCUUTAHO He Ha YTOMOBHBIN, a
Ha rpakAaHCKUIiA nmpouecc: ucTel, 06s3aH A0Kas3aTb UCK, a OTBETUMK —
BO3PaXKEHUs MPOTMB MCKa; MOKa UCTEL, He AoKa3an UCKa, Ha OTBETYMKA He
NOXWTCA HUKaKOW 06513aHHOCTU YTO-NMB0 A0Ka3biBaTb, HO KOrga MCTeL
npefcTaBun Tpebyemble 4OKa3aTeNbCTBa, a OTBETUMK BO3paXaeT MPOTUB
CKa ¥ BbIABUIaeT CBOV YTBEPXKAEHNS, 0653aHHOCTb [0Ka3aTb X JIOXKWT-
s Ha OTBeTUMKa. TakMm 06pa3oM, B CUTy JaHHOrO npasiia 6pems Joka-
3bIBaHKA NOBOI0 YTBEPXKAEHNSA IEXMT Ha TOM, KTO yTBepaaeT. MoaTo-
My Opemsi JOKa3blBaHMA B MpoLiecce CyaebHOro pasbuparenbCTBa MOXKET

MO HECKOMbKY pa3 MepexoauTb OT MUCTLA K OTBETUMKY, OT OTBETUMKA K
ncTuy.
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C HEeKOTOpbIMU MOAU(NKALMAMU 3TO XKe NPaBuUno NPUMEHSIOCH B
YrONI0BHOM MpoLecce paboBafeNlbv4ecKoro rocyapcTa, a paBHo B yro-
NOBHOM Npouecce nepuofa paHHero geoganuama (B cyae paBHbIX). Kak
N3BECTHO, 1 TOT W APYrOi NPOLECChl NMPY BCEM UX Pa3NNYMM NO CyLUEeCT-
BY, MO KNacCOBOM Npupo/e 06/1eKanch B TaK HasblBaeMyto 0OBUHNTESb-
Hy0 (hopMy, CTPOMIMCb Kak Cnop 0BBUHUTENS U 0BBUHSIEMOrO; Ha KaXK-
[0ro M3 HUX W NOXUNach 0653aHHOCTL AOKAa3bIBaTb CBOW YTBEPXKAEHNS.

B MHKBU3MLMOHHOM MpoLecce BOMPOC O GpeMeHn [0KasbiBaHWS
paspeLuanca NpocTo, 06BUHWTENb JOMKEH fOKa3aTb NPaBUIbHOCTL MOA-
[NEPXKUBAEMOr0 UM 0OBMHEHWS, a 0OBUHSEMbIN, OTPULAIOLLMIA CBOKO BU-
HOBHOCTb,— CBOIO HEBWHOBHOCTb. Tak, B BouHckom ycTtase [letpa 1
(1716 r.) nocne ykKasaHus Ha TO, YTO YeN0OUTUMK 00513aH A0Ka3aTb CBOHO
Xanoby, ckasaHo: «HanpoTuB e, AO/MKEH OTBETUMK HEBMHHOCTb CBOHO
OCHOBATE/bHLIM [0Ka3aHWeM, Korga notpebHo OyaeT, onpashatb U y4u-
HEHHOe Ha Hero JOHOLLEHVEe NPaBLo0 ONPOBEPrHYTLY». 34eCh COBEPLUEH-
HO ICHO — Ha 06BMHSAEMOr0 BO3N10XKEHa 06513aHHOCTb A0Ka3blBaTb CBOH)
HEBUHOBHOCTb.

B 6yp)xya3HOM YrofioBHOM npoliecce Oblna AeKnapupoBaHa npe-
3yMMLUMS HEBUHOBHOCTH, & BMECTE C HEll 1 BbITEKAIOLLEE U3 HEe NPaBusIo
0 OpeMeHM [0KasblBaHWS, NexallemM Ha 06BuMHuUTene. Ho cyapba 3toro
npasuna 6bina Ta Xe, 4To U NPe3yMnLuMy HEBUHOBHOCTU: OHO YNpasgHs-
NOCb B TOM e Mepe, B Kakol ynpasgHanach npesymnuus HEBUHOBHOCTY.

YronoBHblii npouecc B AHrammn 1 CLLUA npeTeHyeT Ha TO, YTobbI
MMEHOBATLCS 0OBUHUTENbHLIM MpoueccoM. KeHun Tak u nuwet: «O6-
BVHWTENbHBIA MOPAA0K aHIIMIACKOro YrofloBHOrO npouecca pesko oT-
JINYAETCA OT CMCTEMbl CMEACTBEHHOrO NpoLecca KOHTUHEHTabHOW EB-
ponbl... AHIAIMACKWIA YrONoBHbINA MpoLecc 6asupyeTcs Ha MpPesyMnumn
HEBMHOBHOCTW. Cyfbs BeCccTpacTeH M CK/IOHEH MOMOraTb ckopee 06Bu-
HAEMOMY, YeM 0OBMHEHWIO». Mbl Y)Ke FOBOPUN O TOM, YTO CO6OIn Npea-
CTaBNsET NPe3yMMLus HEBUHOBHOCTM B @HI/INACKOM YrOMIOBHOM MPOLLEC-
ce. Ccblika Ha 0OBUHUTENBHYH (hHOPMY aHIIMIACKOrO YrofioBHOro Mpo-
Liecca 4nsa aHrMACKNX IOPUCTOB UMEET 1 TO 3HaYeHne, 4TO Takum o0bpa-
30M 060CHOBLIBAETCSH BO3MOXHOCTb B psije C/ly4YaeB Bo3naratb Ha 06Bu-
HAeMoro 0653aHHOCTb [OKa3blBaTb OMpaBAbIBatOLLME ero 06CTOATENLCT-
Ba. MOCKONbKY YronoBHbI NPOLECC 0OBUHUTENbHbINA, T. €. UCKOBOMA, TS-
XKEOHBIN, Kaxaas THKyLLanca CTOpoHa A0/MKHA [OKasbiBaTb TO, YTO OHa
yTBEPXKAAET, CNeaoBaTebHO, BCE TO, YTO MOXET CBMAETENbLCTBOBAThL B
nosb3y 06BUHSEMOr0, YTO €ro OMpaBblBaeT, OH CaM W AO/MKEH A0Ka3bl-
BaTb.

BcnefcTBre 3TOr0 Ha 0BBMHSIEMOrO NOXXMTCS 06513aHHOCTb [10Ka-
3aTb pas/IMyHble 06CTOSATENLCTBA, KOTOPbIE MOTYT 0CBOGOANTbL €r0 OT OT-
BETCTBEHHOCTW, W €C/IM OH MX He [OKaKET, OH OyAeT MNpusHaH BU-
HOBHbIM, XOTSl Gbl He BCe 06CTOATENbCTBA, UMEIOLLVE 3HAYEHWE 415 Aena,
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6blM  06BMHWTENEM [OKasaHbl. TakK, MpPU OOBWMHEHWM B HELOHO-
CUTENbCTBE 06 M3MEHe, XOTSA Ha 0BBUHUTENE U IEXUT 005A3aHHOCTb [0Ka-
3aTh, YTO 0OBMHAEMOMY ObIfI0 U3BECTHO O (haKTe U3MEHbI, HO ecin 06BU-
HSEMbII1 YTBEPXKAAET, YTO OH BbINOMHW/T CBOK 0053aHHOCTb COOBLLUTL O
(haKTe U3MeHbI KaKoMY-1Mbo AOMKHOCTHOMY NNLY, OH U [OMKEH 3TO [0-
KasaTb. M0 genam 0 XpaHeHUW B3pbIBYATLIX BELLECTB 06BUHWTENO A0C-
TaTOYHO AOKa3aTb, YTO OOBMHSEMbIA XpaHW TakKue BellecTsa Npu no-
[03pUTENbHBIX 0BCTOATENLCTBAX, HA OOBUHAEMOrO Xe NOXUTCA 0653aH-
HOCTb 0Ka3aTb, YTO OH UX XpaHWA 415 3aKOHHbIX Lieneit; ecnv >xe 06Bm-
HSeMbIA 3TOF0 [I0Ka3aTb He CMOXET, OH OYAeT OCYXKAEH K KaTOPKHbIM
paboTtam Ha cpok Ao 14 net. Mo fenam o Kpaxax o6HapyXeHue y nvua B
HOYHOEe BpeMsl OpPYAWiA B3/10Ma JOCTATOYHO A8 €0 OCYXAEHWS, A0Ka3bl-
BaHWe Xe, 4TO OH MMeN MpaBo BNaAeTb 3TUMU OPYAUSMI, BO3/TaraeTcs Ha
06BUHAEMOr 0.

Ecnu 06BUHSEMBIA YTBEPXKAAET, YTO UHKPUMUHUPYEMbIE EMY Aeli-
CTBVSI OH COBEPLUM B COCTOSIHUM HEBMEHSIEMOCTM MM YTO NO JaHHOMY
0OBMHEHUIO Y)Ke COCTOS/ICA BCTYMNMBLLKIA B 3aKOHHYHO CWy MPUroBop,
BC/IEACTBWE YEro OH He MOXKET OblTb BTOPUYHO NMPUB/EYEH 3a TO XKe Aest-
Hue (non bis in idem), uan 4To YronoBHas OTBETCTBEHHOCTb 3a AaHHOe
[esHve norawaeTtcs AaBHOCTbIO, OH CaM W [0/KeH [OKa3blBaTb 3TN 06-
CTOATENbCTBA.

Mogo6Hble NpaBufia XapaKTepHbl TeM, YTO YCTaHOB/EHME psfa
B&XKHbIX A5 Aena 06CTOATENbCTB CTaBUTCS B 3aBUCMMOCTb OT TOFO, CMOT
N UX [0KasaTb 0OGBMHSEMbIN, YTO MpefcTaBiseT co60i HeCOMHeHHOoe
OTCTYNAEHNE W OT NPe3yMNLUM HEBUHOBHOCTW, 1 OT MaTepuasibHOi uc-
TUHBI.

Urto kacaeTcsi CLUA, To TaM Kak Npe3yMnuus BUHOBHOCTH, Tak U
BbITEKAIOLLIEe M3 Hee NMpaBuio 06 0643aHHOCTU 0OBMHAEMOrO [OKa3blBaTb
CBOH) HEBMHOBHOCTb AENCTBYHOT ellie 60/1ee OTKPOBEHHO, YeM B AHIIUN.
OfavH amepuKaHCKUiA aBTOp yKasbiBaeT, 4To B CLLIA nepeHeceHne 6Gpe-
MEHMW [I0Ka3blBaHMsi HA 0OBMHSEMOrO MMEET LUMPOKOE MPUMEHEHME, SB-
nAsch «apyrom o6suHuUTens» (prosecutor friends).

CwmbIC1 3TOFO MOJIOXKEHUS COCTOMT B TOM, YTO Ha O6BMHAEMOro
BO3MaraeTca 0653aHHOCTb [0Ka3aTb CBOK HEBWHOBHOCTb, MHAYe OH Oy-
[EeT OCY)XKAEH 1 NOABEPrHYT HaKasaHWIo.

PeaKLMOHHBI/, aHTMAEMOKPATUYECKMIA XapaKTep Takoro nosoxe-
HWS OYEBUJEH.

2

B COBETCKOM Yro/IOBHOM MpPOLECCE MPaBUNIO «BPEMS [10Ka3bIBaHNS
NEXWUT Ha 0GBMHUTENE» NPOBOANTCA TBEPAO W PELLNTENBHO.
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3TO NpaBWo ABNSETCS HEOOGXOAMMBIM IOTMYECKUM CNEfCTBUEM,
BbITEKAOLLMM 13 MPE3yMMLUMUN HEBMHOBHOCTU: MOCKO/bKY OOBUHSEMbI
CUMTAETCA HEBMHOBHbLIM, MOKA €ro BMHA HE [l0Ka3aHa, W MOXET 6blITh
MPU3HaH BMHOBHbLIM /IMLUb MPU MOMHON M HECOMHEHHOW AO0Ka3aHHOCTY
€ro BUHbI, UMEHHO 0BBUHUTENb 06513aH A0Ka3aTh €r0 BUHOBHOCTb.

Ho cyTb npaBuna o 6peMeHn A0Ka3bIBaHWS 3aK/HOYAETCs He TO/b-
KO B TOM, 4YTO 006BMHMTENbL 0053aH A0Ka3aTb NOAAEPXKNBAEMOE UM 06BU-
HEHWe, HO U B TOM, UTO Ha 0BBUHSEMOM He NEXUT 0653aHHOCTb A0Ka3bl-
BaTb CBOK HEBMHOBHOCTb. OBGBMHAEMOMY MPUHAAIEXUT NPaBO L0Ka3bl-
BaTb CBOK HEBMHOBHOCTb, HO TaKO 00S3aHHOCTY OOBMHSAEMBIA He He-
CET, NO3TOMY HenpeacTaBneHNe OOBUHSEMbIM [JOKa3aTeNbCTB CBOEW He-
BMHOBHOCTM He MOXET pacCMaTpuBaTbCS KaK YNMKa NMpOTWB HEro U He
YBENNYMBAET UMEIOLLMXCS B Aene [0Ka3aTeNbCTB BUHOBHOCTU O0OBUHSE-
MOro. 3TO MOMOXEHNE MOXET BbITb CHOPMY/IMPOBAHO TaK: HempeacTas-
NeHVe 06BUHSAEMbIM [10KA3aTeNbCTB CBOE HEBMHOBHOCTU HE eCTb [0Ka-
3aTeNbCTBO ero BUHOBHOCTY.

3HaueHVe npasuna 0 BPeMEHN JOKa3blBaHWS B COBETCKOM Yro/oB-
HOM MpoLiecce OrPOMHO, OHO BO3/1araeT Ha 06BUHUTENS 0653aHHOCTb A0-
Ka3aTb 0OBMHEHWE C MOMHOV HECOMHEHHOCTBIO M AOCTOBEPHOCTBLIO U 3a-
NpewaeT 0OBUHWUTENHD MOAMEHSTb 3Ty 0053aHHOCTb BO3/IOXKEHWMEM Ha
06BMHSIEMOr0 0653aHHOCTM [10Ka3blBaTh CBOK) HEBUHOBHOCTb.

B COBETCKOM Yron0BHOM MPOLECCe MPaBWNO 0 GPEMeHN A0Ka3bIBa-
HUS, NeXalleM Ha 0GBMHUTENE, COYETAETCS C aKTWMBHOW Ponblo cyfa B
NCCNeA0BaHNN UCTUHBI.

Ha cyaebHOM pa3bupaTenbCcTBe Cyf He 3aHMMaeT MacCUMBHOrO Mo-
NOXEHMS 1 He OrpaHWYeH [oKasaTenbCTBaMK, MPeACTaBMEHHbIMU CTO-
pOHamK, a MOXET W [O/MKEH NMPUHMMATb BCE HEOOXOAMMbIE Mepbl AN
BbISICHEHMS 06CTOATENLCTB, HEOCTATOYHO Pa3bsACHEHHbIX CTOPOHaMM, U
nctpeboBaTh U NPUB/EKATb HOBbIE [OKA3aTeNbCTBA, KPOME TeX, KOTopble
OblNM NpeacTaBneHbl CTOpoHamu. Mo3ToMy, ecnv npefcTaBfeHHble 06-
BUHWTENEM [0Ka3aTeNbCTBA BMHOBHOCTM OGBMHSIEMOrO He Yb6expatoT
Cyf, CYd MOXET W I0/HKEH MO CBOEW MHNLMATMBE BbISCHSATb 06CTONATENb-
CTBa, YNyLeHHble 06BMHUTENEM, 1 BOCMONHUTL NPEACTaB/EHHbIE UM [0-
KasaTe/bCTBa (3TO Xe Cy/ MOXET U JO/MKEH CAeNaTh U B OTHOLLEHUN 06-
CTOSITENLCTB, U JOKA3aTEeNbCTB, FOBOPSLLUMX B NMO/b3Y 06BMHSEMOTO).

3HauuT, HefocTaToYHas Y6eAUTENbHOCTb [0Ka3aTenbCcTB, Mpef-
CTaBNEHHbIX 0BBUHMTENEM, He B/EYET MEXAHWYECKOrO OTK/IOHEHMs 06-
BVHEHMS| N HE OCBOOOXKAAET Cyf, OT 06S3aHHOCTM MPUHATL HEOOXOAMMbIE
Mepbl K 06HapY>eHW0 UCTWHBI. HO Mpu BCeM TOM MOMHOCTbIO COXPaHs-
FOT CBOIO CUAY W NPE3yMMNLMs HEBUHOBHOCTY, 1 NPaBWUNO 0 GpeMeHn Ao-
KasblBaHWS.

MOXeT BO3HMKHYTb BOMPOC, MPUMEHUMO N MPaBMIO0 O GPeMeHN
[0Ka3sblBaHUs K CTafuW NpeABapUTENbHOTO CEACTBYS, MOCKObKY Npea-
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BapuTe/bHOE CrefCTBME He ABNAETCA COCTA3ATE/bHbIM U B HEM HeT 06-
BUHUTENS KaK CTOPOHbI. Kak Mbl y)Ke ykasblBaau, Npesymnuus HeBUHOB-
HOCTW MO/IHOCTbIO [elCTBYET Ha NpeaBapuTenbHOM CreAcTBUN, MO3TOMY
[ENCTBYET Ha HEM U BbITEKAIOLLEE M3 3TON Mpe3yMnuun npasuio o bpe-
MEHW [0Ka3sblBaHus. [elicTBUTENbHO, Ha MpesBapuTeNbHOM CRefcTBUM
Ha 06GBMHAEMOM He NIeXMT 0053aHHOCTb [0Ka3blBaTb CBOK HEBUHOB-
HOCTb, @ Ha OpraHe CNeAcTBUS NEXWT 0653aHHOCTb [0Ka3aTb Mpasuiib-
HOCTb NPeAbABNEHHOTO 06BMHAEMOMY OOBMHEHMS.

B coBeTCKOI CyaebHOM npakTvke MpaBuio O GpeMeHU [OKasbiBa-
HUA NPOBOAWTCA OYeHb MOCNeAOoBaTeIbHO. IHOr4a BCTpeyatoLLmecs cny-
yau, Korjga crneAcTeue, 06BUHEHME MW CYA MbITAIOTCA UCTONKOBATbL Kak
NOATBEPXKAAIOLLEE BUHOBHOCTb OBGBMHSEMOrO TO OBCTOATENLCTBO, YTO
OOBMHSIEMbIi HE CMOT OMPOBEPrHYTb 0BBUMHEHWS, HE CMOT MPEeLCTaBUTb
[0Ka3aTeNbCTB CBOE HEBMHOBHOCTM, BCTPEYAOT Pe3KOe OCYX[EHWe Co
CTOPOHbI BbICLUMX CYAe6HbIX MHCTaHLMIA 1 BCerga 3akaH4yMBatoTCs OTMe-
HOI NpUrosopa.

Mbl y)Xe npvBOAUAM NPUMEpPbI U3 CyAe6HON NpakTky BepxoBHo-
ro cyga CCCP oTHocuTeNbHO Mpe3ymnuuM HeBMHOBHOCTU. Bce 3Tu
NpUMepb! TakoKe NOATBEPXAAIOT feliCTBME NpaBua, COrNacHo KOTOpoMy
Ha 06BMHUTENE NEXUT 0653aHHOCTb [0Ka3aTb BUHOBHOCTb O6GBUHAEMOrO,
a Ha 06BMHAEMOM He NeXWT 06513aHHOCTb 0Ka3aTb CBOK HEBMHOBHOCTD!
3T0 NONOXeHWe 03Ha4aeT UMEHHO TO, YTO BbIBOJ CNEACTBMA U Cyfa M3
06CTOATENbCTB fie1a He JO/MKEH CTaBUTbCA B 3aBUCMMOCTb OT TOr0, CMOr
WM He CMOr 06BUHSEMBIV NPEACTaBUThL [OKAa3aTeNbCTBA B CBOKO 3aLLUTY,
T. €. Ha HEM He NeXXWT 6pems [0oKa3blBaHUsA CBOE HEBUHOBHOCTU.

OueHb OTHET/IMBO 3TO MOJSIOXKEHME BbIPXKEHO B onpedeneHun Cy-
[e6HON Konnernn no yrosioBHbIM genam BepxosHoro cyga CCCP ot 3
mona 1946 r. no geny CawmoiinoBa. Mo atomy feny, ykasbiBas He-
COCTOATENbHOCTb YTBEPXKAEHUSA FOPOACKOro NPOKypopa 0 TOM, UYTO Clea-
CTBME He 0053aHO OblNO NPOU3BOANTL HEKOTOPbIE CMEACTBEHHbIE eiCT-
BUSl, TaK Kak 06BMHsIEMbIA 06 3TOM He npocwu, BepxosHbiii cyg CCCP B
CBOEM OMpefieNeHN YCTaHaBNMBAET, YTO «3aKOH BO3/araeT Ha 06BUHU-
Tensa (06s3aHHOCTb.— M. C.) AOKasaTb BUHOBHOCTb OOBMHSEMOrO, a He
Ha 06BMHSAEMOr0 [0Ka3aTb CBOK HEBUHOBHOCTb.

MoaTomy cnegyeT cunTaTh HapyLUeHVWeM npasuia 0 6pemeHu fo-
KasblBaHN MHOrAa BCTPEYaloLLMECs B OBBMHUTENbHBIX 3aKMOUEHUAX U
Cyfe6HbIX MPUroBopax yKasaHWsi, YTO OOBMHSEMbIV B NPEAbABIEHHOM
eMy O06BWHEHWW BUHOBHbIM Cebs He MpU3Ha/1, HO HUYEM [0Ka3aTb CBOHO
HEBMHOBHOCTb He Mor (MM — B 60Mee CMArYeHHol (hopMe — HUYero B
CBOE OMpaBAaHve NpescTaBuUTb He MOr); NOA06HbIE (HOPMYNMPOBKA 03-
HaYaroT He YTO MHOE, KaK BO3NIOXKeHVe Ha 06BUHAEMOro GpeMeHu [oKa-
3blBaHUsl CBOEI HEBUHOBHOCTY.
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Bo MHorux peweHuax BepxosHoro cyga CCCP cogepxutcsa co-
BEPLUEHHO OMNpefeneHHoe W TBep4O NPOBOAMMOE BepxOBHbIM CyaoM
CCCP nonoxeHwue: «ecnvm 00BUHSIEMbIA Aan 06bsCHEHWE B CBOE Of-
paBAaHue, cocnancs Ha akTbl U AOKa3aTeNbCTBa B CBOH 3almUTY, 065-
3aHHOCTbIO CNEACTBUSA U Cyfa SBMSETCA MPOBEPUTL 3TU OOBACHEHWS, a
MOKa 3TOr0 He cfenaHo N 06BACHEHWS 06BMHAEMOrO He OMPOBEPrHYTHI,
HET OCHOBaHUA A1 06BUHUTENLHOTO MPUTOBOpa».

Atomy npasuny MneHym BepxosHoro cyga CCCP npupan o6ue-
06s3aTeNbHOE [ BCEX CYJO0B 3HAYeHWEe B CBOEM PYKOBOAALLEM YKa-
3aHumM ot 28 mtons 1950 r. «O cygebHOM NpUroBope», B KOTOPOM CKa3a-
HO, YTO «MpW BbIHECEHUW OOBUHUTENBLHOTO MNPWUroBOpPa B MOCNESHEM
JO/MKHO ObITb YKa3aHo, MoYeMy CyfioM OTBEPrHYTbl 06BACHEHWUS MOACY-
OVMMOTO B €ro 3aluTty, a Takke Apyrvie onpasfpblBaloliyie ero [okasa-
TeNbCTBAx.

B 3TOM Henb3s He YCMOTPETb OMPefeSieHHOro MPUHLMNA, 3aK/io-
yatoLlerocs B TOM, YTO 6Gpems [OKa3blBaHWS BCEX CYLLECTBEHHbLIX 00-
CTOATENbCTB [eNa NEeXUT Ha 06BMHUTENE, Ha OpraHax yrosoBHOro npe-
CNle0BaHMs, U OHO He MOXET ObITb MepeHeceHo Ha 06BMHsAEMOro. Ecin
TO WX NHOE 0B6CTOATENLCTBO CYLLECTBEHHO ANS AeNna, OHO LOMKHO 6bITh
BbIACHEHO CNeACTBMEM, NPOKYPaTypOi, CYAOM, 1 3Ty 06513aHHOCTb Heflb-
39 BO3/araTb Ha 06BMHAEMOrO, CTaBs, TakuM 06pa3oM, BbISCHEHME BaXK-
HOro Ana aena 06CcToATeNbCTBA B 3aBMCUMMOCTb OT TOrO, CAENaeT /in 310
06BVHSAEMBIA. ECnn e faHHOe 06CTOSATENbCTBO HE CYLLECTBEHHO, BOOO-
LLe He MPUXOAUTCA FOBOPUTb O BPEMEHN [OKa3blBaHMS, 06 0653aHHOCTK
KOro-nmbo 13 y4aCcTHMKOB NpoLecca 3T0 06CTOATENbCTBO LOKa3bIBaTb.

MpaBuno 0 6peMeHn J0KasbiBaHWS, NeXallem Ha 06BUHUTENE, a He
Ha 06BWHAEMOM, CreflyeT cUWTaTb MPOYHbIM LOCTOSHWEM COBETCKOro
YrofIoBHOrO npoLiecca.

MoxeT, noxanyi, Bbl3BaTb HEKOTOPOE COMHEHME MPUEMSIEMOCTb
CaMoro TepMmuHa «bpemsi» [0KasblBaHWSl. TePMUH «OpPeMs» HECKO/bKO
apxanyeckunii, OH O3Ha4aeT «TSHXKECTb» WM MPEACTaBNAET AOC/OBHLIA Me-
peBoj, NaTUHCKOro cfioa onus: onus probandi — 6pemMs [OKa3blBaHMSI.
FOpuamnueckn bpems fOKasbiBaHUA 03HA4aeT 06513aHHOCTL [OKa3blBaHUS,
NeXallylo Ha onpegeneHHOM Cy6bekTe MPOLeccyabHON LeATeNbHOCTH.
Mo3aToMy MOHATUSA 6pPEeMeHU [0KasbiBaHWUS U 06513aHHOCTU [OKa3biBaHUS
B HOPUANYECKOM OTHOLUEHWM TOXAECTBEHHbI W MOTYT MPUMEHATLCA B
OHOM M TOM XXe 3Ha4eHUn. Mo3ToMy Mbl 3TOT TEPMUH COXPaHANN.

MbI BCe Bpems roBopuamn 0 bpemeHu (B CMbIC/e 06513aHHOCTI) A0-
KasblBaHWS BUHOBHOCTW OOGBMHSIEMOrO, NIEXALLEM Ha TOM, KTO 06BMHSET
06BMHSIEMOr O, T. €. Ha CfiefoBaTesnie 1 NPoKypope. JIEXWT i 310 6pems
(06s13aHHOCTL) Ha cyfe? Monaraem, 4TO HET, Tak Kak Cyf, He siBnsieTcs
06BVHUTENEM U 0OBUHUTENBHBIX (DYHKLIMIA He BbIMOMHSET, ABNAACH Opra-
HOM npaBocyfamns. KOHeYyHo, COBETCKMIA Cyfd B Yro/I0BHOM MpoLecce
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(TarKe 1 B rpaXaaHCKOM MpoLecce) BbINOIHAET akTUBHYHO posb. Ho aTty
06513aHHOCTb Cyja aKTMBHO Y4acTBOBaTb B WCCMeA0BaHWM fena n obec-
MeYnTb MOSIHOE U BCECTOPOHHEE BbIACHEHWE OOCTOATENLCTB fefla HUKaK
He/Nb3sl paccMaTpmBaTh Kak npoLeccyanbHyo 0683aHHOCTb [OKa3blBaHS
BMHOBHOCTU 0OBUHSEMOTO.

Bpemsi [OKasblBaHWS B NPOLECCYaNbHOM CMbIC/IE MOXET /1eXaTb
MNLWb Ha TOM CYyObeKTe MpoLEecCyalbHON AedaTeNbHOCTN, KOTOpPbIA 3apa-
Hee BbIABUHYN, CHOPMYIMPOBa ONpeaeNeHHbIn 00BUHUTENbHBIV TE3NC U
JomkeH 060CHOBaTh, [0KasaTb 3TOT Te3uc. CnefosateNib AenaeT 370 B
MOCTaHOB/IEHWN O MPUWB/IEYEHUN B KayecTBe 06BUHsiemMoro (cT. 128, 129
YTMK PC®CP), npokypop, NOAAepXMBalOWMiA rocyaapcTBEHHOE 06BU-
HeHve,— crepsa B 0OBUHWUTENIbHOM 3aK/HOYEHUW, 3aTeM B OOBUHUTESb-
HOW peyun, NO3TOMy Ha HUX U NeXWUT Bpems LOKa3blBaHWA BUHOBHOCTU
06BMHsIeMOr0. Cy[ Xe HMUKaKoro YTBEPXAEHWUS O BUHOBHOCTM OOBMHSE-
MOFO He BbIABMIraeT 3apaHee, OH MOXET 3TO CAeNaThb /MLLb B pesynbrare
cyfebHoro pasbuparenscTea B CBOEM MPUroBOpe, NO3TOMY Ha BCeM Npo-
TSHKEHUM CyAebHOro pasbupartenbCTBa Ha CyAe He MOXET NeXaTb 6pems
[0Ka3bIBaHUA: CY[ eLle HUYero He yTBEPXKAAET, a NOTOMY M He [O0/MKEH
(1 He MOXET) [JOKa3blBaTb CBOMX YTBEPXKAEHNIA.

MpusHaThb cyp, Cy6LEKTOM [OKa3blBaHMA 3HAYMI0 Obl MPUPABHATH
Cy[, K CTOPOHE B NpoLecce, NOCTaBUTb CY[ B NOMIOXEHWNE CTOPOHbI, UYTO
6b1110 Obl COBEPLUEHHO HEMPaBU/bHLIM W UCKaXXano Obl AEACTBUTE/IbHOE
NONOXeHWe, feCTBUTENbHbIE 33a4n Cyaa.

O 6pemeHM [oKa3biBaHUS MOXHO FOBOPUTb /INLLIb Kak 06 06si3aH-
HOCTM CyObeKTa npouecca B X04e npoLecca foKasaTb onpeaesieHHoe no-
NIOXXEHWE, BbIABUHYTOE 3TUM CY6BEKTOM. IMEHHO B 3TOM CMbIC/e BGpems
[0Ka3bIBaHWS HE NEXMUT Ha CYZe, TaK Kak OH He 0OBMHSIET NOACYAVMOTO B
X0fe CcyaebHOro pasbmpatensCcTBa, a 060CHOBaHME CyA0M CBOEro Npuro-
BOpa, 0683aHHOCTb Cy/Aa MOTMBMPOBATL CBOM NPMrosop (06 3TOM Mbl ro-
BOPMM BbILLIE) He eCTb OpemMs AOKa3blBaHWUS. PelnTb [AaHHbIA BOMPOC
MHaye 3Haunno 6bl NOCTaBUTL CYA B MOMOXEHWE CTOPOHLI-06BUHUTENS.

B03MOXeH v B COBETCKOM YrO/I0BHOM MNpoLiecce nepexon, bpeme-
HW [OKasblBaHWS Ha 06BMHAeMOro? Mol pellaeM 3TOT BOMPOC OTPU-
uatenbHo. O6BMHUTENL 0653aH [0Ka3aTb 06BMHEHME B NOHOM 0OBLEME,
BO BCEX €ro 3/IeMeHTax, OH He MOXET OCTaBUTb Ge3 BHUMaHUA TO Wu
MHOE MMetoLLiee 3HaYeHWe ans fenia 06CTOATeNbCTBO MOL TeM NPeaiorom,
4TO €ro LO/MKEeH J0KasblBaTb cam 06BUHAEMbIA. ECiv Ha npeasapuTeb-
HOM CefCTBUN JO/MKHBI BbITb BbISACHEHbI BCE 0OCTOATENLCTBA, KakK ynu-
yatolme 06GBMHSEMOrO, TakK W OMpaBhblBaloOLLMe ero, Kak oTAryaroLue,
TaK 1 cMAryaroLme ero 0TBeTCTBeHHOCTb (CT. LU YK PC®CP), To, ouve-
BUAHO, NPOKYPOP LOMKEH NPeLCTaBUTL CyLy [OKa3aTeNbCTBa, KOTOPbIMU
YCTaHaBNMBAKOTCA BCE 3TN 0OCTOATENLCTBA.
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Ecnn >xe TO unu nHoe 06CTOATENbCTBO, UMEIOLLEe 3HAYeHWe ans
Jena, 06BUHWTENIEM He WCCNefoBaHO, He J0KasaHo, cyAd nnbo cam Lon-
XKEH €ro uccnegosatb, 60 Xe, ecv 3T Ha CyAebHOM CneacTBUM cle-
naTb HEBO3MOXKHO, HanpasuTb [eno Ans AocnefosaHus. Henbds npu-
3HaTb MPaBW/IbHLIM TaKOe MOMIOXKEHWE, KOrLa 06BUHSAEMbINA CCblNaeTes Ha
KaKoWi-To (hakT, UMetoLLUiA 3HaueHve Ans Aena, CyA ke npegnaraeT emy
3TOT (haKT [OoKa3aTb W OTBepraeT 3TOT (PaKT TOMbKO Ha TOM OCHOBaHMUW,
4TO 0OBUHSIEMBIV HEe CMOT 3TOro chaenatb. Ecnm hakT, Ha KOTOpbIN CCbl-
naeTca 06BMHSEMbIN, UMEET 3HaYeHWe 415 Aena, NMPOKYPOop AO/KEH ero
nccnefoBaTb, MPU3HATL WKW OMPOBEPrHYTb, & CYA AO/MKEH NPOBEPUTb
3TOT (haKT He3aBMCUMO OT TOr0, CMOT /I OOBUHSAEMBIN B NMOATBEPXKAEHWE
3TOro (hakTa NPeAcTaBuUTb LOKa3aTebCTBa.

JTio60e 06BbACHEHVE 0BBNHAEMOrO HY)XXHO MPOBEPUTL MO CYLLECTBY
1 OTBEPrHYTb €ro MOXHO MO TOMY OCHOBaHMIO, YTO OHO ABMISETCA MO CY-
LLECTBY JIOKHbIM, HenpaBW/ibHbIM, HEOB60CHOBAHHbLIM, @ He MOTOMY, UTO
06BVHAEMBI €ro He AoKasas. Ecnm 06bACHEHNEe 0OBMHSEMONO HaX0AMT B
o6CcToATeNbCTBAX fAefla Kakoe-TO MOATBEPXAeHWe, ABMSETCA B KakOM-TO
Mepe npaBAonofo6HbIM, NPOKYPOP U CYA AOMKHbI CaMu NPOBEPUTL OT-
HOCSLLMECS K 3TOMY BOMPOCY 06CTOATENbCTBA U OTBEPrHYTb 06BACHEHME
06BMHSAEMOr0 TO/IbKO B TOM C/ly4ae, eCiM OHO OK&XKETCH NIOXKHbIM, He-
MpaBW/bHbLIM, @ He CTaBWUTb CBOW BbIBOAbI O BUHOBHOCTW OOBUHSEMOrO
WM O CTEMEHW ero OTBETCTBEHHOCTU B 3aBMCUMOCTb OT TOFO, CMOXET
WM He CMOXKET cam 06BUHSAEMbI OKa3aTb CBOE YTBEPXKAEHUE.

Ecnn e 00bsCHEHMS O0OBUMHAEMOrO ABHO HadyMaHbl, UCKYCCT-
BEHHbI, MPOTUBOPEYaT BCEM OOCTOATENbCTBAM Aefla U BblABUHYTasA UM
BEPCUSA WUCK/IHOYAeTCA YCTaHOB/EHHbIMW MO AeNy (hakTamm, NpoKypop M
Cyh OTBEPrHyT OObBACHEHWS OOBMHSEMOrO BBWAY WX OYEBUAHOW He-
MpaBWIbHOCTA, MOAO6GHO TOMY, Kak OHW OTBEpralT BCAKOE WHOE [0-
KasaTenbCTBO (MOKasaHve CBUAEeTeNs v fp.), KOTOpoe B pe3y/bTaTe ero
MPOBEPKNA 1 OLEHKM O0Ka3aloCb HeBEpHbIM, HeybeauTesbHbIM. Pa-
3yMEETCs, ec/in 06BUHAEMbI JAaeT Kakne-nmbo 06BbACHEHWS, OH He Mpo-
CTO [eKnapupyeT TOT WAW UHON (haKT, HO MPUBOAMT Kakme-TO MOTWBBI,
[0B0Abl. HeocHoBaTeNbHOe, ron0CN0BHOE, HEBEPHOE 0OBACHEHWE 06BY-
HAeMoro Oy4eT OTBEPrHYTO CyZ[OM He MOTOMY, YTO OOBMHSAEMbIA €ro He
[0Ka3sas, a NOTOMY, YTO OHO HEBEPHO W ero Hefb3sa [0KasaTb, ecim Obl 1
MbITaTbCA 3TO cAenatb. PaBHO Cyf OTBEPrHeT 06bACHEHWE 06BUMHAEMOrO,
€C/IN OHO OTHOCUTCH K HECYLLECTBEHHbIM, HE MMEIOLLMM 3HauyeHus ans
Jena 06CTOATENbCTBAM, @ MOTOMY €ro He HY)KHO [0KasblBaTb, TaK Kak,
ecnn 6bl OHO U ObINO JOKA3aHO, OHO HNYErO HE M3MEHWO Obl B MPeSbsB-
NEeHHOM 0BBUHEHUN.

Mo 3TUM OCHOBaHMSM Mbl MPUXOAMM K BbIBOAY, YTO B COBETCKOM
YrofloBHOM npouecce Gpems [OKasblBaHWs BCe BPEMS JIEXMT Ha 06BU-
HUTENe, MPUYEM OHO COYETAeTCs C 0BS3aHHOCTLIO Cyaa aKTWBHO UC-
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cnefoBaTb 0GCTOSTENbCTBA flena M BOCMOMHATbL NPoGenbl B flOKasa-
TeNbCTBAX, MPeACTaBNEHHbIX CTOPOHAMK, HO HWMKOrJa He NepexoauT Ha
0GBVHSIEMOIO 1 €50 3alMTHUKA.
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M. C. CTPOIroBi4y
Kypc cOBETCKOro yrosoBHoOro npotwecca, T. 1.
Mocksa, M3gaTenbcTBo "Hayka™, 1968, c. 353-358

06513aHHOCTb A0Ka3blBaHUS

M3 npesymnumy HEBUHOBHOCTW BbITEKAET CriefytoLlee MpUHLN-
NnabHOe NOMIOXKEHME.

0O653aHHOCT b AOKAa3bIBAHUS BUHOBHOCTU OOBUHSEMOrO NIEXKUT Ha
00BMHUTENE, HA OOBMHAEMOM He NEXXUT 0653aHHOCTbL [OoKasbiBaTb
CBOK HEBUHOBHOCTb.

O06s3aHHOCTb [OKa3bIBaHMA MMEET creumanbHoe 0603HaYeHne —
«bpems fokasbiBaHMs» (onus probandi). CornacHo npesymnuuy HeBu-
HOBHOCTU, 0BGBUHSIEMbIA CUATAETCH HEBMHOBHLIM, MOKa €ro BUHOBHOCTb
He OyfeT AoKasaHa; a U3 3TOro cregyeT, YTo 006s13aHHOCTL (6pemst) foKa-
3bIBaTb BUHOBHOCTb 0GBMHSEMOrO NIEXUT Ha TEX OpraHax, KOTopble yiun-
yaloT 0OBMHAEMOrO, BefLyT B OTHOLUEHWM HEro YrofioBHOe npecnefosa-
Hye. CaMm ke 0OBUHSIEMbI He 0653aH [0Ka3blBaTb CBOK) HEBUHOBHOCTb.
O6BMHSAEMOMY NPUHASNEXMT NPaBO OCNapuBaTb 0OBUHEHME, [OKA3bIBATb
CBOO HEBMHOBHOCTb, HO 3TO UMEHHO ero rnpa.o, a He 0653aHHOCTb. [1o-
3TOMY, ec/in 00BMHAEMbI He MpescTaBUN [40Ka3aTeNbCTB B CBOE OMNpas-
[JaHve, TO 3TO 06CTOATENLCTBO HE MOXKET CYXXMUTb [OKA3aTe/IbCTBOM €ro
BWHOBHOCTM: BbIBO4 O BMHOBHOCTWM OOBMHSIEMOTO JO/DKEH BbITEKATb M3
NoATBEPXKAAOLWMX 0OBUHEHME [0Ka3aTeNbCTB, & HE U3 TOro, YT0 06BU-
HSIEMbIIi He CMOT 06BMHEHWE ONPOBEPrHYTh.

Takum 06pa3om, HenpeAcTasneHne 06BUHAEMbIM JOKa3aTeNbCTB,
CBOEJ HEBMHOBHOCTM He MO>KET paccMaTpuBaTbCA KakK [OKasaTeNb-
CTBO €ro BUHOBHOCTMW.

MonoXeHwe 0 TOM, YTO HA OOBMHSEMOM HE NEXUT 0653aHHOCTb
[0Ka3bIBaTb CBOK HEBMHOBHOCTb, BbITEKAOLLIEE U3 COAEPXKaHMUS, CMbICa
COBETCKOr0 YrofioBHO-MPOLLECCYalbHOTO 3aKOHa, B HacTOsLLee Bpems
NONYYWO 3aKOHOLATENbHOE BbIPXKEHNE.

B cT. 4 OcHos, yronosHoro cygonpoussogctsa Cotoza CCP u co-
FO3HbIX pecrny6nunk cogepXxutcs Hopma: «Cyg, NpoKypop, cneaoBaTens W
NNL0, NPOM3BOAALLEE [O3HaHWe, He BnpaBe nepenaratb 0683aHHOCTb 40-
KasblBaHWS Ha 0OBMHSIEMOro». 3Ta HOpMa BOCMPOM3BEeHa B YrONOBHO-
npoLeccyanbHbIX KOAEKCaX BCEX COH3HbIX pecnybnmk (cT. 20 YIMK
PC®CP wn cootsercTBYtoWMe cTaTbl YTIK ApYyrux COHO3HbIX pecny6-
NVK).

MepenaraTb 0653aHHOCTb [10KA3blBaHWSI Ha OOBMHSEMOrO — 3Ha-
uuT BO3/araTb Ha Hero 0653aHHOCTb J0KasblBaTb CBOK HEBUHOBHOCTb, @

1022



3TO HEAOMYCTUMO: He 06BUHSIEMbIIi 0653aH [J0Ka3bIBaTh, UTO OH He BUHO-
BEH, a Te, KTO ero 06BWHSAET, JO/MKHbI MOMOXMTENBHO A0Ka3aTb €ro BU-
HOBHOCTb.

UT0GbI NPaBW/ILHO MOHSTL CMbIC U 3HAYeHVe MOMOXEHNA 06 06S-
3aHHOCTY [J0Ka3bIBaHWS 1 CAeNaThb U3 HErO MPaBuU/ibHbIE BbIBOAbI, HYXHO
MMETb B BUAY, 4TO NPY NOCTaHOBKe BOMPOCa 06 0653aHHOCTY [J0Ka3blBa-
HUS MOApPa3yMeBaeTCsl [OKasblBaHWe OMpPeAeneHHOro Tesuca, 3apaHee
BbIBMHYTOrO M CHOPMY/IMPOBAHHOTO MONOXKEHWS. [M03TOMY Henb3s co-
rNacuTbCsl C MHEHWEM, YTO B (DOPMYSIMPOBKE MpaBuia 06 06s3aHHOCTM
[0Ka3blBaHUS MOHATME [0Ka3blBaHWE GEpeTcs B LUMPOKOM 3HAYEHUU —
KaK uccnefioBaHue, BbisiCHEHME, YCTaHOBNeHWe 06CToSTeNLCTB Aena. Ec-
NN CTaTb Ha 3Ty TOYKY 3PEHUS, TO CamMo MOHSATVE 0653aHHOCTM [0Ka3bl-
BaHUs TepsieT CBOe CreLuduUecKoe 3HaueH e, Tak Kak Ka/blil yUacTHUK
YTOMIOBHO-NpPOLIECCYanbHOM AeSTENLHOCTM BOOGLLE [eNaeT TO, K YeMY €ro
06s3bIBAET 3aKOH, U/IN TO, YTO OH BMPaBe fie/1aTb COTNacHO 3aKOHY.

MoHsATME 0653aHHOCTM [JOKa3bIBAHWUS MMEET UMEHHO TOT CMbICH,
UTO 06513aHHOCTb [I0KA3bIBaHWS BUHOBHOCTY OBBUHSEMONO NEXUT Ha
TOM, KTO BblBUHY/, CHOPMYNMPOBAN YTBEPXAEHME, TE3NUC O BUHOBHOCTM
0GBMHSIEMOrO, M 3Ty 0653aHHOCTb OpraHa YrofloBHOrO MPec/iefoBaHus,
0BBMHWTENA HEMb3A MOAMEHSTb BO3NIOXKEHWEM Ha OGBMHAEMOr0 006513aH-
HOCTY [J0Ka3bIBaTb CBOK HEBUHOBHOCTb.

Tak, 0653aHHOCTb [I0Ka3biBaHWs BWUHOBHOCTM OBGBUHSEMOTO Ha
NpefiBapuUTENbHOM CMEACTBUM NIEXMWT Ha CfiefjoBaTenie, MNOTOMY YTO OH
BbIHEC MOCTAHOB/IEHWE O MPUB/IEYEHUN [JaHHOTO NMLIA B Ka4YecTBe 06BU-
HAEMOro 1 NpeabsBua emy 06BUHeHNe. O653aHHOCTb [0Ka3bIBaHUS BU-
HOBHOCTY 06BMHsiEMOro (MOACYAMMOr0) Ha Cyfle NEXMUT Ha MPOKYpope,
MOTOMY YTO OH YTBEPAUN OBBUHWTENLHOE 3aK/OUEHWE 1 Mepefan [eno
Ha pacCMOTpPEHWe CyAa, FAe OH NOoAAePKMNBAET 06BUHEHNE.

3T0 1 UMeeT B BUAY 3aKOH, KOr/Jja roBOPUT O HeAOMNYCTUMOCTY Me-
penaratb 0653aHHOCTb [JOKa3bIBaHWS Ha 0BBUHSEMOrO. JI&XWT N 06s-
3aHHOCTb /10Ka3blBaHUS Ha 3alUTHUKe? CreflyeT Npu3HaTh, YTO 06s3aH-
HOCTb [JOKa3bIBaHWS He NIEXUT Ha 3alUTHMKE: OH 0653aH 3alimLiaTh 06-
BMUHSIEMOrO, U3BNEKaTb M3 [iela U NMPeACTaBnATb BCE JaHHble, Cryxalle
K OMpaBAaHW0 0BBUHSIEMONO U K CMSITYEHUIO €ro OTBETCTBEHHOCTU, HO
3TO He ecTb 06s3aHHOCTb (MW Gpems) [OKa3biBaHKWS B TOM MPOLECCY-
bHOM CMbIC/Ie, KaKoli BKNaAblBaeTC B 3TO MOHsSTWE. ECAN 3alMTHUK
He MpefCTaBWUN [0Ka3aTeNbCTB HEBMHOBHOCTM OBBMHSEMOrO, 3TO He MO-
XKET CNYXWTb U306/IMUYEHNI0 0BBUHSEMOTO; 3alLUTHUK BrpaBe W 06si3aH
Aenatb 151 06BUHSEMOrO BCE BbIBObI 113 NPE3yMMLMU HEBUHOBHOCTU, 1
HU CnefloBaTeNb, HU Cy[ He BNpaBe Tpe6oBaTh OT 3aLUMTHMKA COBEpLLE-
HUS TEX UM UHBIX AEICTBUIA, YKa3blBaTb eMY, UTO M KaK OH [O/DKEH Je-
naTb A5 3aLLMThI, 06BMHSEMOTO.
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[eiicTBre npaBuna o 6peMeHn AoKasbiBaHWS Havbonee OTYETIMBO
MPOSIBNAETCA B CTagun cyfebHOro pa3bupatenscTsa, rae B COOTBETCTBUM
C MPUHLMMOM COCTA3aTENbHOCTW (DYHKLMS 06BUHEHUS BO3/OXeEHA Ha 06-
BUHWTENA KakK CTOPOHY. HO 1 Ha npeaBapuTenbHOM CNEACTBUM COXPaHs-
eTCA MPUHLMM, COrNacHO KOTOpOMy Opemsi AOKasblBaHWS BUHOBHOCTU
06BUHAEMOr0 NIEXWT Ha TOM, KTO 0BBMHSET; Ha TOM XKe, KTO 06BMHSETCS,
He NeXMUT bpemMs [0Ka3biBaHWA CBOe HEBMHOBHOCTM. M0o3TOMy Ha npej-
BapuUTeNIbHOM CeACTBUM 06A3aHHOCTb [0Ka3blBaHUA BUHOBHOCTW 06BM-
HSEMOTO NIeXXMT Ha CrefoBaTene 1 NpoKypope, W 3Ta MX 0653aHHOCTb He
MOXET BbITb 3aMeHeHa BO3/IOKEHMEM Ha 0OBUHAEMOro 06s3aHHOCTW [0-
Ka3blBaTb CBOK) HEBMHOBHOCTb.

NexnT nn 6pems [oKasbiBaHKS Ha Cyfe? Ha 3ToT BONpoc AO/MKeH
ObITb AaH OTPULATE/NbHbLIA OTBET: HET, HE NEXUT W NEXaTb He MOXET.
Bpems [OKa3blBaHWS BMHOBHOCTW OOBMHSIEMOTO IEXMUT Ha TOM Y4acT-
HWKe Mpouecca, KOTOPbIA YyTBEPXKAAET, YTO 0O6BUHSAEMbIi BUHOBEH, 1 KO-
TOpbIV NO3TOMY 0653aH CBOE YTBEPXKAeHWe foKasaTb. Cyj e A0 nocTa-
HOB/IEHMS MPUrOBOPA HUKaKMX YTBEPXKAEHWI O BUHOBHOCTU 0BBUHSIEMO-
ro BbiCKasaTb He MOXeT. Ecim 6bl cyA [0 NOCTaHOB/EHUS MPUIOBOpa
YXKe BbIpa3un CBOE MHEHWE O BMHOBHOCTWM OGBMHAEMOr0, 3TO O3HaYalo0
Obl MPeaB3ATOCTb CyAa, 06BUHWUTENbHBIN NOAXOA CyAa K Aeny.

Takum 06pa3oM, Ha BCeEM MPOTSHKEHWUM YrO/I0BHOMO npovecca 6pe-
Ms [10Ka3blBaHWS BUHOBHOCTY OGBUHSIEMOTO /IEXXMT Ha TEX Y4acCTHMKax
nmpoLiecca, KOTOpble OCYLLECTBASOT YronoBHoe npecnefoBaHue (068u-
HEHKeE).

Bo3MOXHO N, YTO6LI Bpems AOKa3biBaHWA B NPOLECCe MPOM3BOL-
CTBa MO AeNy B Kakoii-nmbo mepe Uim B Kakoii-nmbo MOMEHT NepeLuno Ha
06BMHAEMOro? Ha 3TOoT BONpoC OTBET A0/KEH ObiThb AaH TONLKO OTpULa-
TenbHbIA. OGBMHSAEMbIA MMEET NPaBO A0Ka3biBaTb T€ WM WHble 6Giaro-
MPUATHbIE ANA HEro 06CTOATeNbCTBA, HO 3TO He ero 06A3aHHOCTb; BCe
06CTOATENbCTBA, MMEIOLLMe 3HaYeHWe AN Aena, OT KOTOPbIX 3aBUCWT
peLLeHne BONpoca O BUHOBHOCTM M CTEMEHWN OTBETCTBEHHOCTW 06BMHSE-
MOTO0, JOMKHbI 6bITb MO A€y UCCNe[0BaHbl U YCTaHOB/EHbI HE3aBUCKMO
OT TOrO, CMOT WM He CMOT OBGBMHSEMbIA NPEeACTaBUTbL A0Ka3aTeNbCTBa
TeX WM MHbIX (hakToB. B cuny npuHUMNa ny6/M4yHOCTU COBETCKOMO Yro-
NOBHOrO MpoLiecca CyjoM He MOXET 6bITb OCTaB/eHO 6e3 BHUMaHWS TO
UM HOE BaXKHOE ANS AeNia 06CTOATENbCTBO TO/IbKO HA TOM OCHOBaHWM,
4TO 3aMHTEpPecoBaHHble LA Ha 3TO 06CTOATENbCTBO He YKasaan W He
npesCcTaBuAn NOATBEPXKAAIOLLMX Er0 [OKa3aTe/NbCTB.

Ecnu 06BMHSIEMBIVA, OCYLLECTBNAS CBOE MPaBO Ha 3aliUTy, yKasan
Ha Kakoe-M6o 06CTOSTENLCTBO, OMPaBAbIBAOLLEE €70 UM CMSryatoLLee
ero OTBETCTBEHHOCTb, 9TO 06CTOSTENLCTBO 06513aTEbHO [O/HKHO GbITh
VCCNefioBaHoO, M Ha 0GBMHSIEMOTO He BO3MaraeTcsl 0653aHHOCTb [J0Ka3aTh
ero. YTBep/aeHne 06B1HAEMOr0 0 KakoM-1M6o 61aronpuaTHOM Ans He-

1024



ro hakTe MOXET OblTb OTBEPrHYTO NMLWWb B PE3yNbTaTe NMPOBEPKM 3TOr0
thakTa, HO HM B KOEM C/lyyae He MOTOMY, YTO OOBMHSIEMbIA He [JOKa3as
CBOEr0 YTBEPXK/AEHNS.

WTaK, 0653aHHOCTb [0Ka3biBaTb Kakue-nMbo (hakTbl N0 Aeny Ha
06BMHSIEMOr0 BO3/IOXKEHA ObITb HE MOXET — OpeMsi [JOKa3blBaHWS HU B
KaKoi Mepe, HW B KaKOil MOMEHT Ha 00BMHSEMOrO He NepexoauT.

Ha npefBapuTenbHOM CleACTBAM 0653aHHOCTb fIOKasblBaHWUS BW-
HOBHOCTV OGBMHSIEMOrO NIEXWT Ha CMieaoBaTesnie, NOCKO/bKY UMEHHO OH
NPUBEKAET NNLO B KayeCcTBe OOGBMHSEMOrO W NPEAbSBNSET eMy 00BYU-
HEHWe, ¥ Ha NPOKYPOpPe, MOCKO/MbKY OH OCYLLECTBSET Haa30p 3a Befe-
HUEM NpeABapUTENIbHOTO CNEeACTBUS, [AeT yKasaHUs CnefoBatento o
MPON3BOACTBE CMEACTBEHHbIX AEACTBUI U yTBEPXKAAET 0BBUHUTE/BHOE
3aK/toYeHME.

B cype6Hom pa3bupaTtenbCcTBe 0683aHHOCTb A0Ka3blBaHWS NEXMWT
Ha MPOKypope — rOCYfJapCTBEHHOM O0OBWMHWTENE, MOCKO/IbKY OH Ha-
npaBun B CyA 4eN0 C YTBEPKAEHHBIM UM OOBUHWUTENbHLIM 3aK/HOUEHVEM
1 BbICTYMaeT B Cy/e C MOAAEPKaHWEM OBBMHEHMS B OTHOLLEHUM NOACY-
AMMOro.

CnopHbIM MOXET MOKa3aTbCsi BOMPOC O TOM, JIEXMWT /M 06513aH-
HOCTb [J0Ka3blBaHWsS Ha OOLLECTBEHHOM 06BMHWTENE. Mbl pellaem 3ToT
BOMPOC B YTBEPAUTENbHOM CMbIC/E, MOCKO/bKY 0OLLECTBEHHbIA 06BUHN-
Tenb NPUXOANT B CYyf, YTOObI 0OBUHSATb, Y UMEHHO ANS 3TOW LeNn OH Bbl-
[leNleH 1 Hanpa./ieH B Cy/, YNO/HOMOUMBLLUEN ero 06LLECTBEHHON opraHu-
3aumein. Ho, pasymeetcs, 3Ta 06513aHHOCTb O6LLECTBEHHOIO 0GBUHUTENS
MMEET MHOI BUA, BLIMOHSAETCA MHAYe, YeM MPOKYPOPOM — rocyaapcT-
BEHHbIM 0BBUHWTENEM, AN KOTOPOro nogaepXKaHne 06BMHEHNS eCTb Fo-
CyJapcTBeHHast 0053aHHOCTb M KOTOPbIA OTBEYaeT 3a 3aKOHHOCTb M
0060CHOBaHHOCTb 00BMHEHWSA. Ha moTepneBllero 06513aHHOCTb [0Ka3bl-
BaHWSI NOXWUTCA B TOW Mepe, B KaKO OH NoaaepKuBaeT 06B1HeHMe. ITO
MMeeT MEeCTO MO Aenam YacTHOro 06BMHEHMS, a No Aenam ny6anyHoro (1
YacTHO-NY6/IMYHOr0) 06BMHEHNS — TOrAa, KOrja NoTeprneBLUMA Ha cye
3aHMMaeT 0OBUHUTE/NbHYHO NO3ULMK), BLICTYMAET C YTBEPXKAEHNEM O BU-
HOBHOCTMW 06BKHSIEMOrO, C TPeGOBAHMEM €r0 OCYXAeHwWs. PasymeeTcs,
3Ta 00513aHHOCTb MOTEPNEBLUEr0 OT/MYaeTCa OT 0053aHHOCTU rocygap-
CTBEHHOr0 OOBUMHWTENS, HECYLLEro MOMHOCTbI0 OTBETCTBEHHOCTH 3a MO-
CTaHOBKY OOBMHEHMS.

TO nonoXxeHve, 4To B CyaebHOM pa3bupaTenbCTBe 0653aHHOCTb
[l0Ka3blBaHMs BUHOBHOCTU MOACYAMMOrO NEXWUT Ha 00BUHWTENE, He 03-
HayaeT, YTo Cyf, peLlaeT Aeno TOMbKO Ha OCHOBAHWW JaHHbIX, NpeacTas-
NEHHbIX 06BUHWTENEM B MOATBEPXAEHUE OBGBMHEHUS W OGBMHSIEMbIM B
CBOK 3awmTy. Cyfy NpUHALIEXMT NPaBO U Ha HEM NIEXUT 00513aHHOCTb
aKTMBHO MPWHMMAaTb BCE Mepbl, HEOOXOAMMbIE /1S MOHOIO UccneaoBa-
HUS fiena n NpaBW/IbHOCTM Ero paspeLLeHus.
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Bce, UTO MMeeT 3HaueHMe ANs MPaBWUNbHOTO paspelleHust aena,
[IOMKHO ObITb BbIICHEHO Ha MpeaBapuUTeNbHOM CNeACTBUM W B Cy1e6HOM
pa3bupaTenbCTBe, B TOM UMCNe U BCe 06CTOATENbCTBA, OMNpaB/blBatoLLye
06BVHSIEMOrO ¥ CMSArYatoLLe ero OTBETCTBEHHOCTb. O6BUHSEMbIA MEET
npaBo ocnapvBaTb 0OGBUHEHWE, NPeACTaBNATh A0BO/bl U [0Ka3aTeNbCTBA
B CBOe OMnpaBAaHWe W [N CMSArYeHust CBOeli OTBETCTBEHHOCTMW, HO 3TO
MMEHHO €ro npaeo, a He 0653aHHOCTb, NO3TOMY HenpeacTaBneHne 06BU-
HSieMbIM [1OKA3aTeNbCTB B CBOE ONpaBfaHie Hi B KOEM Clydae He Mo-
YKeT CNY>KUTb K ero N306M1UYeHmnto, He MOXKET 6blThb UCTONKOBAHO Kak
NOATBEP>K/EHNe BUHOBHOCTW 06BMHSIEMOro. TakuM 06pa3oM, OCHOBa-
HMEM [Ns1 BbIBOIA O BUHOBHOCTW OGBMHSIEMOIO MOTYT BbITh TOMbKO KOH-
KpeTHble [0Ka3aTeNbCTBa, YCTaHABNMBAtOLLIME COBEPLLEHNE 0BBUHAEMbIM
MPECTYNNEHNs,, HO He TO, YTO OOBMHSIEMbIA HE CMOF OMPOBEPrHYTb Te
UNN UHble 0BBMHUTENbHbIE 10KA3aTeNbCTBa, He CMOr MPeACTaBUThb A0Ka-
3aTeNnbCTBa, OnpasAblBatoLive ero. MoBTOpseM, 3TO TBepAOe MpPaBWno
YrofioBHOr0 Mpouecca: He OGBMHSIEMbIA [O/MKEH [0Ka3aTb CBOK HEBU-
HOBHOCTb, a OpraHbl YroflOBHOr0 MpecnefloBaHns A0MKHbI NMONOXUTENb-
HO [0Ka3aTb BUHOBHOCTb OOBMHAEMOr0, 06513aHHOCTb [10Ka3blBaHUS HU-
KOra He NepexoamnT Ha 06BMHAEMOrO0, He BO3/araeTcst Ha Hero.
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M. M. Kas
CybbeKTbl JOKa3blBaHWA B COBETCKOM
YyronoBHOM npouecce
(rocypapcTBeHHbIe OpraHbl)
CapaTtoB, 1968, c. 26-34

NMOHATUE CYBbEKTOB JOKA3bIBAHUA, X
KJTACCNDOUNKALNA

Y4aCTHVMKM MpoLecca, OCYLLECTBAAIOLIME [OKasblBaHWe B Yro-
NOBHOM npoLiecce, ABNAIOTCA CyObeKTaMU AOKa3bIBaHUS.

BbisiBneHne Kpyra CyObeKTOB [OKa3blBaHWs HEBOSMOXHO 6e3 pac-
CMOTPEHMA BOMPOCa O /INLAX, YYaCTBYIOLWWMX B AeNe B KA4eCTBe CyObek-
TOB MPOLECCYaNibHON AeATeNbHOCTU, W XapakTepa BbINOAHSEMbIX UMM
(hyHKUMIA. Mo3TOMy He06X0AMMO, MPEXAE BCEro, OCTAHOBUTLCS Ha 3TOM
BOMpoce.

B npoueccyanbHoi nuTepatype CAOXWAUCL pasiinyHble B3rNsAfbl
no atum Bonpocam. Tak, M. C. CTporosmy OTHOCUT K CyOGbekTam yro-
NOBHO-NPOLIECCYasIbHON AeATeNIbHOCTM TO/IbKO TeX YYaCTHUKOB MpoLec-
Ca, KOTOpble BbIMOMHSAIOT KaKyto-nnbo npoueccyanbHyo gyHKUmo (06-
BVHEHWe, 3alWWTy WM paspelleHve fena). TakoBbIMW ABNAKOTCS: CYA,
MPOKYypop, OpraH [03HaHWs,, OOBMHSIEMbINA, 3alUMTHMK, NOTEPMEBLUNIA.
OcTanbHble NnUa, y4acTBylOWWe B Aene, ABNAKOTCA y4aCTHUKaMU Mpo-
Liecca, HO He ero cyobekTamu.

ViHoe MHeHVe no 3ToMy Bonpocy 6bi10 BbickazaHo H. H. IMonsiH-
CKMM, KOTOpbI NPpULLEN K BbIBOZY, YTO MOCKOJ/IbKY BCE Y4acTBYHOLLME B
Jene nvua (B TOM Yncne CBUAETENN, IKCNEPTbI W T. [.) BCTYNaloT B onpe-
[eneHHble NPaBOOTHOLLEHWS, BCe OHW ABNAIOTCA YYaCTHUKaMM npoLecca,
ero cyobekTamu.

Moapo6HO paccmaTpmBas BONPOC 06 yyacTHMKax npouecca, P. A.
PaxyHOB TaKkxe NMPUXOAMT K BbIBOAY, YTO BCE NNLA, Y4acTBYIOLLME B YrO-
NOBHOM MpoLecce, ABNAIOTCA CyObeKTamMu MpoLecca, XOTA He BCe OHU
OCYLLECTBNAIOT npoueccyanbHble (yHKUMKU. o MHeHuto P. [l. PaxyHoBa,
HET OCHOBaHWN MPOBOAWTL Pa3numnsa MeXxay cybbekTamu npoLeccyans-
HOI JeATENbHOCTM M Yy4aCTHUKaMW NPOLECCYaNibHON AeATeNbHOCTH.

Toro ke MHeHust npugepxusaetca M. C. InbKUHL, 04HAKO, OHa
CUMTaET, YTO BCE NINLA, yYacTByHoLMe B aene (Cy6beKTbl npouecca), Bbl-
MOJHAKOT TY UM UHYIO (DYHKLMIO. B TOM Yncne onpegeneHHble (hyHKLmM
(No6oYHbIE 1M BCMOMOraTe/bHbIE) BbINOMHAT Takne Y4aCTHUKU npouec-
Ca, KaK CBUAETeN, 3KCMepTbl, NePeBOAUMKI, MOHATLIE U Ap.

Henb3s He OTMETUTb, YTO AENCTBYIOLLEE 3aKOHOAATENLCTBO He CO-
JEPXUT YETKMX YKasaHUii O Kpyre CyObeKTOB Yrosi0BHOrO npoLecca.
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Tak, pasgen 2 OcHos yronosHoro cygonpowussoacrsa Cotoza CCP u co-
F03HbIX pecry6iuk 1958 roga, MMeHyeMmblidi «Y4YacTHUKM npoLecca, UX
npasa 1 0683aHHOCTU», NePeUnCNAeT TOMbKO TakUX NnL, Kak 06BUHSse-
MblIiA, 3aLUMTHUK, MOTEPMEBLUWIA, FPaXAaHCKUIA UCTeL, U OTBETUMK W UX
npegctasuTeny. OAHaKO W3 Lienoro paga apyrmx crateii OCHOB, Kacato-
LLLMXCA pa3INYHbIX BOMPOCOB (CT. CT. 18,27), MOXHO cAenath BbIBOL, UTO
3aKoHogate/b 6oniee LIMPOKO OnpenensieT Kpyr y4aCTHUKOB MNpoLecca,
OTHOCH K HWMM KaK roCyfapCTBeHHble OpraHbl, Tak W NpeacTaBuUTeneld
06LLECTBEHHOCTY W OTAENbHbIX MPaXAaH, HafleNneHHbIX TeMWU WU MHbIMM
npasamu B npouecce. bonee feTanbHO OMNpeseneH Kpyr y4acTBYHOLWMX B
[ene NnL B 3aKOHOATeNbCTBE COHO3HBIX Pecry6/mK.

Bonpoc 06 yuyacTHMKax npouecca Hyxzaaetcs B 6onee cuctema-
TU3MPOBAHHOM  U3M0XKEHUM B 3aKOHOAaTenbCTBe. YeTKas 3aKoHO-
JaTefibHas pernaMeHTaums aTMX BOMPOCOB YCTpaHWna Obl Psj CNOPHbIX
nosnoxeHuid. MNpu onpegeneHnn CyOGbeKTOB NPOLECca Hefb3s He YUnTbl-
BaTb TOrO, YTO /IMLA W OpraHbl, y4acTBYIOLLME B YrOMIOBHOM CyZAO0MpOu3-
BOLCTBE, 3HAYMTENbHO PasHATCA Mexay coboii Mo CBOeEMY NpaBOBOMY
MOMOXEHMIO, MO XapakTepy NOMHOMOUMIA, MO LEeNsm 1 3ajadam.

Ham npeactaBnseTcs, 4TO NPaBUbHbIA NOAXOA K PELLEHUIO 3TOro
Bonpoca gaH M. C. CTporoBuyem, KOTOPbIA CYMTAET OCHOBHbLIM OT/INYU-
Te/bHbIM MPU3HAKOM CY6beKTa NpoLecca BbINOSHEHWE MM MpoLeccyasb-
HOM (hyHKUMKW. Ecnn obLumm Ans BCeX Nin, y4acTBYIOLLMX B CYA0NPOn3-
BOACTBE, SBNAETCA OCYLLECTB/IEHWE UMW TOW WMAN WHOW [eATenbHOCTMH,
pernameHTUpyeMoi  yrofloBHO-NPOLECCYalbHbIM  3aKOHOAATENbCTBOM,
Hannume onpefeneHHbIX 3aKOHOM NpaB 1 0643aHHOCTEN, U CrefoBaTelb-
HO, Ha/IMuMe OnpeaeneHHbIX NPaBOBbIX OTHOLUEHUI C APYTUMU YYaCTHM-
Kamun npoLiecca, T0 AN CyGbeKTOB npouecca, Hapagy € 3TUMMU NpU3Ha-
Kamu, XapakTepHbIM SBNISETCA TO, YTO KaXKAbIA U3 HUX BbINOAHAET TY UM
VIHYI0 npoLeccyanbHyto yHKLUWIO. MoHATHe «Cy6beKT npoLiecca» B CBS-
31 C 3TWM CrleflyeT paccmMaTpuBaTh Kak 6onee y3Koe, YeM NOHATUE «yYa-
CTByIOLUME B fefie nmua». MOXHO N cuMTaTb, YTO KKAbIA Y4aCTHUK
rnpoLecca BbINOMHAET Ty WM MHYIO (DYHKLMIO, Kak yTBepxgaeT IM. C.
OnbknHA? Mo Halemy MHEeHUIO, Takoe YTBepXAeHWe Hefb3d npusHaTb
y6eanTeNbHbIM.

He Bcsikas npoueccyanbHas [esTeNbHOCTb COMPsKeHa C  Bbl-
MOSIHEHVEM MPOLLECCYaNIbHONM (yHKUMU. Bpsig M MOXHO COrNacuThes C
TEM, YTO TaKMe YYacTHWKM MPOLEcca, Kak CBUAETENb, MOHSATOM, neparor
1 HEKOTOpbIe APYTUne SBASHOTCH HOCUTENSMU MPOLECCYarbHON (hyHKLWS.

OcylLUecTB/IEHME MPOLIECCYabHOM (hYHKLWW, HA Hall B3rfsg, co-
CTOMT He TOMbKO B TOM, YTO TOT MAW WMHOW Y4aCTHUK MpoLecca UMeeT
npaBa W 06s3aHHOCTW. CyLLUECTBEHHOE 3HAYEHWE MpW OMpeaeneHNN
(PYHKUMM MMEET YCTAHOB/IEHHBI 3aKOHOM XapakTep MOMHOMOYMIA TOro
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WM MHOMO YYacTHMKA NPOLLECCa, 3HAUYEHWE ero y4acTus B fiefie U NpUHU-
MaeMbIX UM PeLLeHNI ANs ABMKEHNS fena U pag ApYrMX MOMEHTOB.

Kak 13BecTHO, M0 BOMPOCY O MOHATUM NPOLECCYaNbHbIX (DYHKLMNA
B /IUTepaType BbICKa3blBalOTCA pa3nuyHble B3rnagsl. M. C. CTporosumy
nof, npoLeccyanbHOi (hyHKUMEN NOHUMAET «OTAeMbHbIE BUAbI, OTAe/b-
Hble HanpaB/eHNs YrofoBHO-NPOLECCYaibHON AeATENbHOCTUY U OTMeYa-
eT TPU (PYHKLMM B NpoLiecce: 06BUHEHWE, 3aLLUTY, paspeLUeHe fena.

Bospaxkas M. C. Crtporosuuy, IN. C. DnbKUHG OTMeYaeT, 4TO
(hYHKLWS — 3TO He BUA W HanpaBfeHne AesTeNbHOCTU, a «BblPaKeHHbIE
B COOTBETCTBYIOLMX HANpPaBeHWAX Yrof0BHO-NpoLeccyanbHol  fes-
TeNIbHOCTWN Ha3HaYeHWe U POsb ero YHaCTHUKOBY.

P. O. PaxyHOB paccmaTpuBaeT NPOLECCYanbHYH (YHKLUMIO Kak
«YaCTb YrOIOBHO-MPOLECCYANbHON LeATENIbHOCTUY W CBA3LIBAET KAXKAYHO
(DYHKLMIO C KOHKPETHbIM YYaCTHUKOM npoLecca. Kak ye oTmevanocs,
no MHeHuo P. [. PaxyHoBa, He BCe YYaCTHWMKWN OCYLLECTBAAOT MpoLec-
CyasibHble PYHKLUMK. OfHaKO crnesyeT OTMETUTb, YTO 3TO MOJIOXKEHWe aB-
TOPOM MO CYLLECTBY He OOBACHSETCA.

P. [l. PaxyHOBbIM 1 ApyrMmu aBTopamMm Obinn NogBeprHyTbl crpa-
Be/IMBOI KpUTMKe BbiCKasbiBaHWst C. A. FonyHckoro v Yenbuosa M. A.,
KOTOpble BOOOLLE OTpULLAIN HanuKe B npoLecce yHKUNIA.

Hawm npegcTasnseTcs, 4To onpefeneHns QyHKUMWIA, KOTopble aHbl
B Halllell iuTepaTtype, OTPaXatoT B OCHOBHOM Hambofee CyLUeCTBEHHbIE
CTOPOHbI 3TOr0 NOHATUS. KaXAbll M3 YNOMSAHYTbIX aBTOPOB 0b6paliaeT
BHVMMaHWE Ha TY WU WHYIO CYLLECTBEHHYIO YepTy, XapakTepusytoLlyto
(hyHKLM0. OfHAKO npoueccyasibHY0 (hYHKLMIO XapakTepusyeT He OfHa
KaKas-To yepTa, a COBOKYMHOCTb NMPU3HAKOB.

K 3Tum npui3Hakam creflyeT, Ha Hawl B3rnsfg, OTHeCTW, Npexae
BCEro OCYLLECTBNEHWE MPOLECCyabHOW AeATeNIbHOCTW B OMNPeAeneHHOM
HanpaBfeHUW, BbITEKaloLlee W3 Ueneli M 3af4ad, KOoTopble npecnegyer
NpeACTaBUTENb OpraHa UM ML B MPOLecce: Tak, Cy[ Kak CyobeKT npo-
Lilecca BO WUCMONHEHUE 3a4a4 U Lefeidl CoLMasMcTYeCKOro npaBocyauns
06513aH [elicTBOBaTb B HampaB/ieHWUW, 06ecrneymBaroLLEM MPaBUIbHOE
pa3speLleHune fienia, yCTaHOBMEHME UCTUHBI NO Jeny, CrnpaBes/IMBoe Haka-
3aHve N, COBEPLUMBLUMX NPECTYM/IEHWE, U PeLleHne ApYruX fexatmx
Ha HeM 3aiay. HanpasneHue [eATeNbHOCTW NPOKYpopa onpeaenseTcs 3a-
[ayaMu OCYLLIECTB/IEHMS HAf30pa 3a 3aKOHHOCTLI0 HA BCEX CTafAuAX Npo-
Liecca n obecneyeHns TeM cambIM 3a4a4y Yro/ioBHOMO Cy40MPOM3BOLCTBA,
YCTaHOBNEHHbIX CT. 3 OCHOB. VIMEHHO B Culy 3TOr0 TpeboBaHWs 3aKoHa
MPOKYPOP BbICTYNaET B CyZe B KA4eCTBE roCyfapCTBEHHOrO 0OBUHUTENS,
[06UBasACh BbIHECEHUS 3aKOHHOIO U 060CHOBAHHOrO MPMroBoOpa, Ccrnpa-
BELJ/IMBOrO HaKasaHWs NnL, COBEPLUMBLUUX MPECTYMeHWe, OCYLLECTBNSAET
Apyrve nonHomouns. Cnefosatefib OCYLLECTBASIET pacc/efoBaHue rnpe-
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CTYN/IeHWA, OeNCTBYS B HanpaBieHWM PacKpbITUA NPEeCTYMNIeHNs U Bbl-
ABMEHNS NULL, ero COBEPLUMBLLMNX.

B onpeaeneHHOM HanpaBneHWW [elicTBYeT 3alMTHUK O6BWHsE-
Moro, obecrneyvBas 3allMTy €ro 3aKOHHbIX MpaB W WHTepecoB. 3a-
LMLIAKT CBOM WHTEPECbl B MpoLecce: 0OBUHSEMbIA, NOLO3PEBAEMbI,
NOTePneBLUWiA, FPaXXAaHCKWIA UCTELL: U OTBETUMK. B 3alUMTy 1 NHTEpecoB
BbICTYNAOT UX NPeACTaBUTENMN, B TOM YNC/E 3aKOHHbIE.

3aKoH onpeaensieT TakkKe OCHOBHble HamnpaBneHUs, B KOTOPbIX
[elCTBYIOT B cyfe O6LIeCTBEHHble 0BGBUHUTENU W OO6LLECTBEHHbIE 3a-
LUMTHIMKMN,

Takum 06pa3oM, KaxAblii U3 YNOMSHYTLIX YYaCTHWKOB mpoLiecca
[efCTBYeT LiefleHanpaB/ieHHO, M HarnpasneHne UX OesTebHOCTU Hepas-
PbIBHO CBAA3aHO C WX 3afjavaMu. 3TO B MepByto oyepedb OTHOCUTCA K ro-
Cy[apCTBEHHbIM OpraHaMm, 3afa4n KOTopbIX CPOPMYIMPOBaHbI B 3aKOHe U
HOCAT XapakTep TpeboBaHWli, NPeabBASEMbIX K 3TUM OpraHaMm.

O6LWHOCTL 3afay YrofioBHOMO Cyf0NPOM3BOACTBA, OCYLLECTB/IEHME
KOTOpPbIX BO3/IOXEHO Ha rOCYAapCTBEHHblE OpraHbl, He WUCK/YaeT pas-
HULbI B NpOLECCYyalbHbIX PYHKLUMSAX, OCYLLECTBEHHbIX MMU. XOTS Ha-
npaB/eHns UX AesTeNIbHOCTM TECHO CBA3aHbl C 3afa4amy U BHELLHe Maso
pasHATCA, HeMb3si CUUTATb, YTO OHU BbIMOMHSAIOT eAuHble PYHKLUUN.

C [Apyroi CTOpOHbI, HYXXHO MMETb B BUAY, YTO psij CyObLEKTOB
npouecca, [AeliCTBYS B OMpefeNeHHOM HanpaefeHuu, He WUMeKT Yc-
TAHOB/IEHHbIX 3aKOHOM 3aad. Tak, HanpuMep, Ha 06BMHAEMOro, noTep-
MeBLUEro, rpaXxaaHCKOro MCTLA 3aKOH He BO3faraeT HUKakux 3afdady. Ho
3TO He YCTpaHSeT TOro, YTO KaXAbI U3 HUX NpU peLleHMn Bcex BOmnpo-
COB, BO3HMKAIOLLMX B MpoLecce, AeNCTBYeT B CBOMX UHTepecax, 4To on-
pefensieT LeneHanpaBneHHbI XapakTep WX yvactus B fene. Cneposa-
TeNbHO, Hanpa./ieHVe [eATeNlbHOCTU MOXET ONpefensThCs Kak yCTaHOB-
NEHHbIMW 3aKOHOM 3afjayaMu, TakK M HernocpefcTBEHHbIMK (UK Mpea-
CTaBMsieMbIMM) MHTEpecamm y4acTHUKa npoLiecca.

OfHako ornpefeneHHas HanpasieHHOCTb AEATENIbHOCTU CYyObLEKTOB
npouecca He ABNAETCA €AMHCTBEHHbLIM MPU3HAKOM, XapaKTepusyoLwym
npoLeccyanbHyro hyHKUMIO.

XapaKTepHOi 0CO6EHHOCTLIO MPOLECCYaNbHOR  (PYHKUMM  SBNS-
HOTCA TaKXe, TO, YTO NINLA U OpraHbl, OCYLECTBAAOLWME TY UAN UHYIO
(DYHKUMIO, MOTYT Bblpa>KaTb CBOE CY>XX/eHWe N0 OCHOBHbLIM BOMpOCaM,
COCTaBNAOLLMM CYLLHOCTb fefla. 3akKoH BO3/araeT Ha Cy[, NpoKypopa,
cnefoBatens v ULO, NPOV3BOAsLLee AO3HAHWE, YCTaHOB/IEHNE BCEX 06-
CTOATENLCTB, UMEIOLLMX CYLLECTBEHHOe 3HadeHve no geny (ct. 15 Oc-
HOB), 00A3bIBa€T MX MOMHO, OO6BLEKTUBHO W BCECTOPOHHE MCCNefoBaTb
matepuansl gena (cT. 14 OCHOB).

MHeHWe, KOTOPOe OHW BbIPXKAOT MO BOMPOCaM, COCTaB/SHOLLMM
npeaMeT uccnefoBaHus, 06nafaeT pasnMyHoOl NPaBoOBOW CUON, OfHAKO
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0COBEHHOCTb 3TUX OPraHOB COCTOMT B TOM, UYTO OHW, Kak MpaBunio, no
3TUM BOMPOCaM NPUHMMAtOT Te UM MHble peLleHns (B (hopme MocTaHOB-
NEHWNIA, onpefeneHnii, NPUroBopoB). BbipaXXeHHOE B 3TUX PELLUEHNSX CY-
XAeHWe YNOMSAHYTbIX OpraHoB OMNpefenseT fabHelillee AB/KEHUE fena,
COZEPXKMT OTBETbI HA BOMPOChHI, COCTaB/ISHOLLME CYLLECTBO fena.

Mo Bcem BOMpOCaM, COCTaBASAOLWMM NPeAMET UCCNef0BaHMs, MO-
XKET BblpaXaTb CBOE MHEHWE OOBMHSAEMbIN, €ro 3alMTHUK, NOTEPMNEBLLNIA
N Ux NpeacTaBuTenn. HeCKOMbKO OrpaHnyeHbl B 3TOM OTHOLLEHWM NpaBa
rPaXAaHCKOr0 UCTLA M OTBETYMKA, KOTOPble MpecnedytoT B npouecce
NNLWb 3alMTY TPaXKAAHCKO-NPaBOBbIX MHTEPECOB, OAHAKO W Te BOMPOCHI,
KOTOpbIX OHM KacatoTcsi (FpaXAaHCKO-NpaBoBble MOCMEACTBMS MPEeCTy-
NeHns), BXOAAT B NpeaMeT pa3bmpaTenscTsa YronoBHOrO fena, 0THOCAT-
Cs K €ro CyLLecTBy.

CneayeT OTMETWTb, YTO /LA, He BbINO/HAOLME NPOLECCyalbHble
(hYHKUMK, YKa3aHHbIMK NpaBaMi He 06nadatoT: Tak, 3KCMepT, AaroLwuii
3aK/oUeHNe Mo TeM WK MHbIM BOMpOCaM, TPeGYLWMM cneuyanbHbIX
MO3HaHWiA, He BrpaBe BblpaXaTb CBOE CYXXAEHWE MO TaKMM BOMpoOcam,
KaK BMHOBHOCTb OOBWHSIEMOrO, KBa/JIMPMKALIMS AEACTBUIA 0OBMHSEMOTO,
a TaKke MO MHbIM BOMpOCcaM, MOAMEXalMM paspeLleHnto no geny. He
06/1aa0T NoA06HLIM NpaBaMu U CBUAETENb, NEPEBOAUMK, CEKPETaph Cy-
Ja U fipyrue yyacTHIKM npouecca.

HakoHel, TpeTbMM MPU3HAKOM, XapaKTepu3yHOLMM Yrof0BHO-
npoueccyanbHble (YHKLMW, HA Hall B3rNsg, SBASETCA TO, UTO nua, WX
OCYLLECTBAAIOLLME, HafeNeHbl Bonee LWMPOKMMM NpoLeccyanbHbIMK Npa-
BaMu, YeM MHbIEe YYaCTHUKM npouecca. YTo6bl MMEeTb BO3MOXHOCTb YC-
TaHaBNMBaTb 0BCTOATENLCTBA, COCTABMSAMOLLME CYLIECTBO Aefa, W Bblpa-
aTb CBOE MHEHMWE MO 3TUM BOMPOCaM, HY>KHO 06nafaTb OnpefeneHHbI-
MW NpaBaMW ANs BbISICHEHWS 3TUX 0GCTOSTENLCTB, /11 OTCTaMBaHMUs CBO-
el TOUKM 3peHnsi. OfHUM M3 CPEACTB, UCMOMb3YEMbIX C 3TOW Lie/bio, SB-
nseTcs AokKasbiBaHue. MyTem cobupaHus, UCCNef0BaHMS 1 OLEHKM [OKa-
3aTeNbCTB ML, OCYLLECTBASAOWME NpoLeccyanbHble YHKLMM, BbINOA-
HSIOT BO3/IOXKEHHbIE Ha HIX 3afauu, 3aliMLLA0T CBOM NpaBa 1 MHTEPECHI.

Cy06beKTbl 40Ka3blBaHWS B Pa3NNYHOI CTENEHM Y4YacTBYIOT B AOKa-
3bIBaHUN.

OfHN — rocyfapcTBeHHble OpraHbl — OCYLLECTBASOT — 0653aH-
HOCTb A0Ka3blBaHWs, COCTOSALLYI0 B 06513aHHOCTW cOBupaTb, Mccneao-
BaTb M OLEHMBATb AO0KAa3aTeNbCTBa, MOJHO, BCECTOPOHHE U OGBHEKTMBHO
(cT. 14 OcHoB). [pyrne —06BMHSEMBI, NOA03PEBAEMbIIA, MOTEPMEBLLINIA,
rPaXAaHCKMA UCTeL,, OTBETUMK W UX NPeAcTaBUTeNN — TaKol 06513aHHO-
CTU He HECYT, HO MMEHT MPaBO aKTVBHO Y4acTBOBaTb B [0Ka3blBaHWN,
NpeaCcTaBNSTb MMEKOLLMECS Y HUX A0Ka3aTe/bCTBa, XOA4ATaiiCTBOBaTb 06
MX MCTpebGoBaHMM, UCCNefoBaTb AOKa3aTenbCTBa M OLEHMBATL WX MO-
CBOEMY BHYTPEHHEMY YOEXAEHMIO.
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CnepoBatenbHO, BCe /MLA, OCYLUECTBAAIOLLME NpOLeccyasbHble
(hyHKLMK, Y4acTBYIOT B JOKa3blBaHWMN. ITO CYLLIECTBEHHO OT/INYAET MX OT
JPYrUX y4aCTHUKOB MpPOLEecca, KOTOpbIE WK CYXKAT MCTOYHMKaMK No-
NyYeHWsi [oKasaTenbcTB (CBUAETENWN, 3KCMEPThI), WM CMOCOBCTBYHOT
MpaBubHOMY MOJTYYEHMIO 1 3aKPEMIEHNI0 OKa3aTeNbCTB (MOHATLIE, Ne-
PEBOAYMKM, CMELMNATUCTBI, Meaarorm).

Takum 06pa3om, OTMEYEHHbIE HaMM OCOOEHHOCTU MO3BO/AKOT Bbl-
[enMTb U3 BCEX Y4YaCTHMKOB Mpouecca Fpynmny fnL, KOTOpblE Ocy-
LLECTB/SIOT MpOLecCyasibHble PYHKUMM U XapaKTepu3yloTca Tem, 4TO
Ka>KAblii 13 HWX [eiACTBYeT LeNeHanpaBneHHO B COOTBETCTBUM CO
CTOAWWMMN NEPES HUM 3aJa4amMu UM CBOMMU MHTeEepecami B MpoLecce,
y4yacTBYeT B OOCY>KAEHUM WK PELLEHNM BOMPOCOB, COCTAaBNSOLMX Cy-
LLeCTBO fena, 061agaeT WMPOKUMI NPOLECCyabHbIMK NpaBaMu, B TOM
yuncne npasoM (UM 0653aHHOCTbIO) JOKA3bIBAHUS.

Hanmume OTMEYEHHbIX MPWU3HAKOB, B3ATHIX B COBOKYMHOCTW, OT-
NnyaeT cy6beKTOB NpoLiecca OT MHbIX YYacTBYHOWMX B Aene nuy,. OfHa-
KO 3TO He 03HayaeT, YTO MPMBEAEHHbIE MPU3HAKM CTUPAIOT rpaHn Mexmy
OTAeNbHbIMU CybGbeKTaMM mpouecca. HanpoTve, Kagblid Cy6beKT npo-
Lecca, 06/1agas OTMEYEHHBIMW MpU3HAKaMK, MMEET CBOK) CMEeLMpuKy,
KOTOpasi COCTOWUT B TOM, YTO HanpaBneHne AesTenbHOCTM Ka4oro cyob-
eKTa MpoLecca pasnnMyHo, pas/iMyHbl KX MO/HOMOUYMS, 06beM NpoLeccy-
a/TbHbIX MPaB, y4acTue B JOKa3bIBaHWN.

Kak Mbl y)ke OTMeyanu, pasuyHble CyObeKTbl Mpouecca BbINos-
HAKOT pa3nMyYHble MnpoueccyanbHble  (yHKUMW. CogepxkaHue npo-
LecCyanbHbIX (DYHKUMIA CMOXHO W OEACTBUS, COBEPLUAEMble TEM WM
MHbIM Cy6bEKTOM, Pa3HOPOAHbI MO CBOEMY XapakTepy. OAHaKo, Kak y>e
OTMeYanochb, Bce CyObEKTbI MpoLecca, Hapsgy C ApYruMu Le/CTBUAMM,
YYaCTBYHOT B AOKa3blBaHMW. ITO JaeT OCHOBaHME YTBEPXKAaATb, UTO Cy6b-
eKTaMmy JoKasblBaHWS B COBETCKOM YroOBHOM MPOLiECCE ABNAKOTCA yya-
CTHUKM NpoLiecca, OCyLLECTBASIOLLME MPOLECCYalbHbIE (DYHKLMM.

K Takum cybbekTam [OKasblBaHUs OTHOCATCS: CyAd, MPOKYypop,
CnefoBaTeNb, /L0, MPOU3BOASALLEE [O03HAaHWe, MOA03PeBaemblii, 06-
BMHSIEMbINA, 3aLLMTHUK, NOTEPMEBLUNIA, TPaXXAAHCKUI UCTEL, FPpaXKaaHCKMiA
OTBETUMK, MX MPEACTaBUTENN, B TOM YMC/ME 3aKOHHbIE, OOLLECTBEHHbIE
OOBMHUTENN U 3aLMTHUKN . KaKabliA M3 HWUX BBIMOMHAET Ty UAN WHYIO
tyHkumo. Cya ocyLlecTBASET (PYHKLUMIO COLMAIMCTUYECKOTO MPaBoCy-
Ons, COCTOALLYH0 B pa3bupaTenbCTBe W paspelleHVy YronoBHLbIX Aen.
CnepoBatenb M ML, NPOM3BOAALLEE A03HAHWe, OCYLLECTBASIOT (PyHK-
Um0 paccnegoBaHns. CoaepxaHue 3TOM (PYHKLMM COCTOUT B PacKpbITU
MPEeCTyNeHNsi, YCTaHOBMEHWW UL, COBEPLUMBLUMX MNPECTYM/EHNe, W
MPUHATAN MepP K NPECEYEHNIO U NPeAYNPEeXAEHNI0 NPECTYM/IEHNS.

MpOKypop OCYLLECTBASET (PYHKLMIO HaA3opa 3a TOYHbIM WCMON-
HeHMeM 3aKOHOB B YrO/I0BHOM CY/0NPOW3BOACTBE, B COOTBETCTBUN C KO-
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TOPOI1 OH 06513aH BO BCEX CTaAWAX npoLecca NpUHUMATh NpeayCcMOTPeH-
Hble 3aKOHOM Mepbl K YCTPaHEHMIO BCAKWX HapyLUEHWI 3aKOHa, OT KOro
6bl 3TV HapyLleHus HU ucxogunum (ct. 20 OcHoB).

B cyne6HOM pa3bupatesibCTBe 3Ta (PYHKLUUSA NPoSBNSeTca B hopme
06BUHeHUA. MpoKypop B COOTBETCTBMM €O CT. 40 OCHOB B CyAe6HOM 3a-
cefaHun NoAgepXvBaeT 06BUHeHNe. PYHKLUMIO 00BMHEHNS B CyLe6HOM
3acefjaHnM BbINOHAET O6LLECTBEHHbIV 06BUHUTEND.

O6BMHSAEMbIA, NOA03PEBAEMbIN, 3aLUMTHUK WU OOLLECTBEHHbIA 3a-
LUATHWK BbINOJHAIT (PYHKLMIO 3aLLMThI? COCTOALLYIO B 3aLiuTe OT 06BU-
HEHUS WM NOJO3PeHUs. TIpy 3TOM Ha 3aWWTHUKE NEXWUT 0653aHHOCTb
3alMLLIaTh 3aKOHHble npasa WM WHTepecbl 06BMHAeMoro (cT. 51 YTIK
PCOCP).

MoTepneBLMiA, TpaXAaHCKUIA UCTEL, 1 OTBETYMK B MPOLLECCE Bbl-
MOMHAET (DYHKUMIO 3alLMTbl CBOMX WUHTEPeCOB. 3alimTa MHTEPECOB 3TUX
NVL, OCYLLIECTBASETCA TaKXe UX NpeicTasutenaMu. B page cnyyaes no-
TepnesLMA BbINO/HAET PYHKUMIO 06BUHEHMS (MO Aenam 4YacTHOro 06-
BUHEHMA).

Hav npefcraBnseTcs, 4T0 BCe CYObEKTbl [OKa3blBaHWUA MOryT
ObITb pa3feneHbl Ha crefytoLye Tpy rpynnb:

1) rocyfapcTBeHHble opraHbl: Cyf, NPOKYpop, CrefoBaTesb, MU0,
npou3BoAsLLEee JO3HAHMe, KOTopble B cuny CT. 14 OCHOB HecyT 0613aH-
HOCTb [0Ka3bIBaHWS;

2) nofo3peBaeMblil, 06BUHAEMbIN, 3aLUTHUK, NOTEPMEBLUMIA, rpa-
XOAHCKWIA 1CTew, rpaxaaHCKunin OTBETUMK U UX NPeACcTaBUTENN, KOTOPbIe
MMEIOT MpaBo y4yacTBOBaTb B [OKa3blBaHWW, 3alLULLATL CBOWM WU Mpes-
cTaB/nseMble MHTepecbl. OCOBEHHOCTLIO 3TOM FpynMbl Cy6bLEKTOB AOKa-
3bIBaHVA ABMSETCA TAKXKe TO, YTO rOCYAAPCTBEHHbIE OPraHbl MPUHUMAIOT
peLleHus, Kacarolwyecs UHTEPeCcoB 3TUX NuL, (peLlatoT BONpoC O BUMHOB-
HOCTW W/ HEBMHOBHOCTN OOBUHSEMbIX, O CyAb0e rpaXkAaHCKOro ucka u
T. 4.). B ykasaHHOi rpynne 0co60e MecTo 3aHWMaeT 3alUTHUK, KOTOPbIi
HeceT 0653aHHOCTb [0Ka3blBaHWUSA B CMbIC/ie 0683aHHOCTU WCMO/Mb30BaTb
BCE YKa3aHHble B 3aKOHE CPefCcTBa W CrocoObl 3awWwuThl B LENAX BbIC-
HEHUA 0BCTOATENLCTB, ONPaBAbIBAIOLLMX 0OBUHAEMOIO UM CMArYatoLLmX
€ro OTBETCTBEHHOCTbL (CT. 51 YTIK PCHCP);

3) 06LLECTBEHHbIi 06BUHUTENb W OBLLECTBEHHbIN 3aLLMTHUK, y4a-
CTWe KOTOpbIX B NPOLeCce, U B TOM YKC/e B LOKa3bIBaHWUW, ONpeaenseTcs
nopyyYeHnemM OOLLECTBEHHON OpraHW3aunm, KOMNEKTMBa TPYAALUMXCS,
[enernpoBaBLLUMX UX AN1s ydacTnsa B cyaebHoM pasbupaTensctae. Ob6Lue-
CTBEHHbIe OOBMHUTENN W OBLLECTBEHHbIE 3ALUUTHUKN UMEIOT NPaBo yya-
CTBOBATb B [JOKa3blBaHUW, HO 06513aHHOCTM TaKOM He HecyT.

B HacTosLen paboTe HaMK paccMaTpuBaeTCs BOMPOC MLLb O Mep-
BOW rpynmne Cy6LeKTOB J0Ka3blBaHUA — rocyaapCTBEHHbIX, OpraHax.
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C.B.KYPbIJIEB
OCHOBbI TeopuY [0Ka3bIiBaHUA B COBETCKOM MpPaBoCyAnM.
MwuHck, N3gatenscTBo BIY, 1969, c. 99-136

FOpuanueckas nNpmpoga «6PeMeHN JOKasbIBaHUA»

CoBeTCKOe MpaBocyfmne CTPOUTCA Ha MPUHLMNE 06BLEKTUBHOW UC-
TUHbI. M03TOMY B OT/IMUME OT OypPXKYa3HOro MpoLecca HeoCyLLEeCTBEHNE
YUYACTHNKOM [1eNa NEXALlero Ha Hem «BpeMeH [0Ka3blBaHWS» He BrieyeT
aBTOMaTMYeCKn Heb6MaronpuaTHbIX ANs Hero nocnefctsuin. OfHako Ta-
Kvie NOCMeACTBUS MOTYT HacTymnuTb, €CNW, HECMOTPS Ha BCE MPUHATbIE
Mepbl, Cyfy He yAacTcs YCTaHOBWUTb abCOMOTHYK WCTUHHOCTb ObITWA
WN HebbITUA MCKOMOTO (haKTa, B CBA3U C YeM NPUAETCA yCTaHaBIMBATb
ObITVE UK HEObITUE AAHHOTO (aKTa Ha OCHOBE BEPOSTHOCTW.

Mpy onpasgaHnM NOACYAMMOrO Mo MOTMBaM HeAOKa3aHHOCTW 00-
BWHEHWS1 COXPaHSAETCA BEPOATHOCTb, YTO OMpaBLaHHbLIM BCe XXe Oblo co-
BEpPLUEHO NpecTyn/eHve. FocyaapcTBO B 3TOM Cyyae HeceT yluepb, Bbl-
paxarowuincs B yTpate npaBa Ha HakasaHue npecTynHuka. IMpu paspe-
LIEHWN TPaKOAHCKOTO [efla Ha OCHOBE BEPOSTHOCTM Takke He Wuc-
K/KOYEHO, YTO CTOPOHA, MPOTUB KOTOPOI BbIN0 paspeLLeHo 4eio 1 3a KO-
TOPO/ He Obl/I0 MPWU3HAHO CMOPHOe NPaBo, B AECTBUTENbHOCTY TaKuM
npasom o06/afana, HO MOC/Me peLleHns cyda 3TO MPaBo Y)XKe CTaHOBMUTCA
yTPayeHHbIM.

B cuny TOro, 4To BO3MOXHbIe HEGNAronpuATHbIE MOCNEACTBUS He-
[0Ka3aHHOCTM BbIpaXKatTCs B yTpaTe npasa, WX CriefyeT paccmaTpuBath
B Ka4ecTBe HOpUANYECKUX MOCNEeACTBUIA, COCTaBMAIOWMX CAHKLMIO Mpa-
BOBO HOPMbl, a «6pemMsi [JOKa3blBaHMS» — B KauyecTBe HPUAMYECKON,
npoLieccyanbHoOl 06513aHHOCTMW.

MoryT cka3aTb, YTO «Opemsi [OKa3bIBaHWS» MO MOCNEACTBUSM €ro
HEOCYLLECTBNEHNSI HUYEM HE OTAMYAeTCA OT NGO «(aKTUUECKOl He-
06XOAMMOCTM» YTO-TO CfenaTb A1 JOCTVDKEHWS| MOCTaBNEHHON Lenw.
Ho 3T0 He Tak.

YTtobbl [OCTWYb, Hanpumep, Lenu BO3OYXAEHWS TPaXAaHCKOoro
[ena, B uncne Apyrux ycnoBuii He06X04MMO YNNaTuThb roCyLapCTBEHHYIO
noLNnHY. B npoTvBHOM cnyyae Lenb He BygeT JOCTUIHYTa, NPOLEece He
BO3HMKHET. OJHAaKO M B MPaBOBOM MOMOXEHWN UCTLA HUKAKNX POBHO
M3MEHEHWIA He MPOW30NAET, UMEIOLLLEECS Y HEro MpaBo Ha NpeabsB/eHne
NCKa He ncyesHeT. Mo3aToMy U OTKa3 B MpMEMe MCKOBOrO 3asBfiEHNS
HeNb3s paccMaTpmBaTb Kak CaHKLUMIO, a He0OXOAMMOCTb yniaTbl rocy-
[lApCTBEHHOW MOLLINIMHBI — KaK tOpUANYECKYH 06513aHHOCTb.

OfHaKo HeoCyLLeCcTBNeHe 0653aHHOCTU [OKa3blBaHWA MPUBOAUT
HE TOMbKO K He JOCTMXKEHUIO LieNn, HO U K WHbIM NOCNEACTBUAM HOpPUAK-
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YECKOro XapakTepa — K HEBO3MOXHOCTM BTOPUYHOIO 06palLeHns B Cyf,
C TEM )€ MCKOM, K HEBO3MOXXHOCTW BTOPWUYHOIO BbIABVKEHWS MpOBe-
PEHHbIX paHee Cy[OM BO3paKeHMIA OTBETUMKA, JaXKe K HEBO3MOXHOCTM
Tpe6oBaTb NepecmMoTpa Aena No BHOBb OTKPbIBLUMMCS 0OCTOSTENLCTBAM,
CCbl/lasACb Ha HOBbIE, He PAaCCMOTPEHHbIE paHee AoKasaTenbcTa. CyObek-
TUBHOE MaTepuasibHOE NMPaBO CTOPOHbI, ECIM OHO CYLLECTBOBASIO, B 3TOM
CNyYae YTpaumBaeTCs MPU BCTYMNIEHWI NOCTAHOBEHMSA Cyfa B 3aKOHHYHO
cuny.

MoryT cKa3aTb, 4YTO Takas yTpaTa MaTepuasibHOro CyObeKTUBHOIO
npasa Mo HpUANYECKO NPUPOAE HUYEM He OT/IMYAETCA OT YTpaTbl Nto-
60oro Apyroro cyGbeKTUBHOrO Npasa, HanpuMmep, B pesynbTaTe roralle-
HUS €ro NCTeUYEHNEM CPOKa MCKOBOW faBHOCTW. HO ¢ 3TUM Takxe corna-
CUTbCS HeMb3s.

YTpata CyObeKTMBHOIO MpaBa MOXKET MPOM30OATM NGO Mo Bone
obnagatens npaea, M60 B pe3ynbTaTe HEMPaBOMEPHbIX AENCTBUIA TPETb-
UX 1L, 60 Mo cnyyaliHbiM 06CTOATENBCTBAM. HO HM B OAHOM U3 3TUX
CNy4aeB yTpaTy CyObeKTUBHOIO MpaBa He/b3si pacCMaTpyBaTh B KauecT-
Be pe3ynbTaTa NPUMEHEHWS1 CaHKLMKU, M6O ANs NocneaHelt XapakTepHo,
4TOo, BO-MEPBbIX, OTPULATE/bHbIE HOPUANYECKME NOCNEACTBUSA HACTyNatoT
MOMMMO BOAM N1LA, MOABEPTatOLLErocs AeCTBMIO CaHKLMW; BO-BTOPBIX,
OHW HacTynaroT B CWMTY 3aKOoHa.

Mexay Tem yTpaTa Cy6beKTUBHOrO MaTepuanbHOro npaea Kak pe-
3yNbTaT HeOCYLUECTBNEHUS «OPEMEHM [0KasblBaHMS» OTBEYaeT 060UM
YKa3aHHbIM YC/OBMSIM: HAcTynaeT NOMMMO BOAM CTOPOHbI, HE OCYLLECT-
BMBLUE «OpeMeHN oKa3blBaHMS», NPOUCXOANT HA OCHOBE 3aKOHa, a He B
pe3ynbTate ciyyas A HeMpaBOMEPHbIX AeACTBWIA TPETbUX UL,

3alyiaemas KOHUENUMs Npupoibl «6peMeHN 10Ka3blBaHWUS» Bbi-
3blBaeT U Ccredytollee Bo3paeHue. Ecnm paccmatpuBath «bpemst foKa-
3bIBaHMS» B Ka4yeCTBe HOPUANYECKO 0653aHHOCTU, TO 3TO ByAeT 06s3aH-
HOCTb CTOPOHbI B NPOLeCCyanbHOM OTHOLLEHWN C CyAOM. A Befp yTpaTa
mMaTepuasibHOr0 MNpaBa, Kak CaHKuUusi, 06ecneymBatollast BbIMOHEHWE
[lAaHHOW 006513aHHOCTWN, OTHOCUTCS COBEPLLEHHO K APYroi obnactm — K
maTeprasibHOMY MPaBOOTHOLUEHMIO MEXY CTOPOHaMMK.

OCHOBOI TaKOro BO3PaXKEHUS CAYXUT TPaAULMOHHLIA B3rnsg Ha
CTPYKTYPY HOPUANYECKOI HOPMbI, COrNacHO KOTOPOMY CaHKLMS 06pasyeT
TPEeTWin 0653aTENbHbIN ee aneMeHT. C 3TUM TaKXKe COrNacuTbCA Hefb3s.

CoBepLLeHHO He 006s13aTeNlbHO, UTOObI 00513aHHOCTU HO FpadkaaH-
CKOMY  MpaBOOTHOLLEHWIO  0O6GecreuMBa/IMCb  TOMbKO — FPaXKAaHCKo-
MPaBOBbIMW CaHKLMSAMW, MPOLECCyasibHble 00S3aHHOCTY — MPOLECCy-
anbHbIMX CaHKUMSMK U T. . Bbi6op crnocoba obecneyeHns 0653aHHOCTM
3aBMCMT OT 3aKOHOaTens, OT TOro, Kakas M3 caHKUuin OyaeT 6onee ag-
(heKTVMBHOM; M COBETCKOe MpaBO 3HAET Ciy4yau, Korda rpaxaaHCKo-
npaBoBas UM Jaxe npoueccyanbHas 0653aHHOCTb 0BecneynBaeTcs yro-

1035



NIOBHO-MPaBOBbIMW CaHKLMAMM (HanpuMep, YronoBHas OTBETCTBEHHOCTb
CBMAETENS 3a Aady N0XKHbIX MOKa3aHWiA).

MpoTuB B3rNAga Ha «6pems [OKa3blBaHUA» Kak Ha Mpo-
LileccyanbHyto 06s3aHHOCTL [ CunsHoBckuin 1 XK. CTaneB BO3paatoT
CCbINKOI Ha TO, YTO y «OpemMeHU [0Ka3biBaHWS» HET KoppensTa B Buge
COOTBETCTBYIOLLErO eMy Mnpasa B Mosb3y ApYroro nnua. 370 HeBepHo. B
COOTBETCTBUM €O CT. 16 OCHOB rpadkAaHCKoro cyfLonpou3BOACTBA yCTa-
HOBJIEHNEe OOBLEKTVMBHOM MCTWHbLI ABASETCA 06A3aHHOCTLIO cyfa. B cuny
3TOro Ccyf 0653aH M UMeeT NpaBo UCTpeboBaTb HEO6XOAUMbIE ANS YCTa-
HOB/IEHWSI UCTWHbI [0Ka3aTeNbCTBa OT YUPEXAEHWIA, OpraHvsauuii um
rpaxzaH, B TOM YWAC/IE 1 OT /UL, YYaCTBYIOLMX B fiene.

MpaBaa, B cT, 50 MK (cT. 30 MK BECCP) No 0THOLWEHUIO K y4a-
CTHMKaM [lef1a rOBOPUTCS He 0 «TPeboBaHWUM», a 0 «MPeAnoXeHUN» cyaa
NpPeLCcTaBUTL AOMNOMHUTENbHbIE foKasatesnbeTea. CT. ¢T. 65 n 70 T'TIK
(ct. cT. 45,48 MK BCCP) ycTaHaBMBatoT 0653aHHOCTb NpeACcTaBneHus
MUCbMEHHBIX W BELLECTBEHHbIX J0KAa3aTe/bCTB, CHaOXEHHYHO CaHKLyeli B
BUfe wTpada, NUWb AN UL, He YYacTBYIOLWMX B fene. Ho 3To BOBCe
He O3HayaeT, YTo MpaBo Cyja Ha UCTpeboBaHWe foKas3aTeNbCcTB He pac-
MPOCTPaHSAETCA HAa YYACTHUKOB Jena.

3aKOH He ycTaHaB/IMBaeT A1 YYaCTHWKOB [ena CaHKUMW B BUAE
LTpaa 3a HemnpefAcTaBneHue [oKa3aTebCTB He NOTOMY, YTO He cuuTaeT
NpescTaBNeHne UMM J0Ka3aTeNbCTB 06513aHHOCTLIO, & IMLb NOTOMY, YTO
TaKoe HemnpeAcTaB/ieHWe CHaOXeHO 60/ee Cepbe3Hol A1 HUX CaHKLWel
— BO3MOXHOCTbIO  HACTYM/eHUs HebnaronpuATHbIX — MaTepuasibHoO-
npaBoBbIX nocneacTauit. Kctatn, MK HEKOTOpbIX CTpaH HapoAHol Ae-
MOKpPAaTWUW YCTaHABNMBAKOT W UHbIE CaHKLMW 33 HEBBIMNO/IHEHWE CTOPOHA-
MW 0653aHHOCTW NO NPeACTaBNeHU0 UCTPeOOBaHHbLIX CYAOM [J0Kasa-
TenbcTB. Hanpumep, cornacHo n. 2 8113 MK Yexocnosaukoit Couma-
NNCTUYECKOIN Pecny6nKn HeBbINO/HEHWE CTOPOHON faHHOM, 06A3aHHO-
CTW BfIEYET Te XKe NPaBoBble MOCNEACTBUSA, YTO M HEO6OCHOBAHHbIA OTKa3
OT [ayn CBMAETENbCKUX MOKas3aHWiA, T. €. BO3MELLEHME pacxoios, CBS-
3aHHbIX C 0TKa3oM ¥ WwTpad Ao 5000 kpoH 103 MK YCCP).

CornacHo 4. 2 cT. 128 ITIK HapogHoii Pecny6nukn Bonrapum
«CY[, MOXET CUMTaThb [0Ka3aHHLIMU (PaKTbl, B OTHOLLEHUN KOTOPbIX CTO-
pOHa co3fana MpenaTcTBMA K COBMPaHMIO JONYLIEHHbIX CYLOM [0Ka3a-
TENbCTB WK MO KOTOPbIM OTKa3a/1ach faTh OTBET, Aafia YKNOHUMBbIE UK
HEACHbIE OTBETLI WU HE ABWIACh B CY[ A1 fayn oTBeTay. CrefoBaTeslb-
HO, 3[eCb HEBbLIMOSHEHNE CTOPOHON 06S3aHHOCTW MO [A0Ka3blBaHUIO
0bGecneyeHo MaTepuanbHO-NPOoLEeCCyanbHOM CaHKLMel: CMOpPHble (aKThl
CUATAIOTCA YCTAHOBNEHHLIMU MPOTUB WUHTEPECOB CTOPOHbI, HE BbLIMO/-
HUBLLIE 0653aHHOCTM NO [OKa3blBaHWUI. AHaNOMMYHLIM 06pa3oM MOCTY-
NatoT 1N HEKOTOpble GYpXKyasHble HOPUCTbI, KOHCTPYMPYIOLLME Mpesymn-
LIMKO, COrMacCHO KOTOPOi M3 (haKTa COKPbITUSL UM YHUUTOXEHUA OfHUM
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13 TSKYLLMXCA KaKOro-nnbo JoKasaTenbCcTBa A0/MKHO CefoBaTh, YTO Ta-
KOe [0Ka3aTeNbCTBO SBMSMIOCH HEBbIFOAHLIM /11 €r0 MHTEPECOB B Mpo-
Liecce.

UTo e KacaeTca YnoTpeGnsieMOro B COBETCKOM TpaXKAaHCKO-
npoLeccya/lbHOM 3aKOHOAATENbCTBE TEPMUHA «Cy[, MpesiaraeT» BMECTO
«Cyq TpebyeT», TO Takoe CNOBOYNOTPEOEHNE, Ha Hall B3r/sg, 00bACHS-
eTCs CreuudmKoi NpoLeccyanbHOro MOOXEHWS CTOPOH U APYrMX yuya-
CTHMKOB f[ieNa N0 CPaBHEHMIO C He Y4acTBYHOLWWMMW B fene NnLamm.
«TpeboBaTb» NPeACTaBEHUs [OKA3aTENbCTB MOXHO MNLLb C TOT0, Y KO0
OHW [OMKHbI BbITb. OfHAKO B rpaXKaaHCKOM Crope OfiHa W3 [0Ka3blBato-
LLMX CTOPOH MOJSIHOCTBIO MM YaCTMYHO OKa3blBaeTCs Henpagoid. U ¢ Ta-
KOV CTOPOHbI HeMb3st TPEBOBATL HECYLLECTBYHOLMX Y Hee [0Ka3aTeNbCTB;
[0 paspeLUeHuns Xe fiena cya He MOXET 3HaTb, KOTOpasi M3 CTOPOH SIBNS-
eTcsl HenpaBoii. BcneacTBve 3TOr0 3aKOH W MOMb3YETCA TEPMUHOM
«MnpefnaraeT», 4YTo Cyf BrpaBe afpecoBaTb K 0GeNM CTOpOHam, B TOM
yncne 1 K TOR, KoTopast B pesy/ibTaTe Cyae6HOro pas3dupatenscTBa OKa-
3bIBAETCS HEMpaBoi B cnope. [ns Tex e Cny4aes, Korgay cyfa MoryT
ObITb OCHOBaHWS CUMTaTb, YTO B PACMOPSKEHUN CTOPOHbI MMEKTCS On-
pefeneHHble A0Ka3aTeNbCTBa, 3aKOH MHOrAa NPSIMO FOBOPUT — HE «CYA
npegnaraeT», a «Cyd TPebyeT», U YKa3blBaeT YXKe Ha 0653aHHOCTb CTO-
POHbI NPeACTaBUTL [J0OKa3aTe/bCTBa.

Tak, B 4. 3eT. 54 YTK (4. 3 cT. 55 YK BCCP) ckasaHo: «I pax-
[AHCKWUIA 1CTel, 06s3aH Mo TPeboBaHMIO Cyaa NPeACTaBNATh MMEHOLLMECS
B €ro PacropsbkeHUN AOKYMEHTbI, CBA3aHHbIE C NMPeAbABIEHHBIM UCKOM.
OueBWAHO, YTO 3Ta 0653aHHOCTb FPAXAAHCKOTO WCTLA He MepecTaeT
ObITb 0683aHHOCTbIO B C/lyYasiX, eCAN rPaXaaHCKuUiA UCK B LIENOM WK B
OTHOLUEHMM pa3mMepa OyAeT paccMaTpvBaTbCs B MOPSAKE FPaXAaHCKOro
CY[0NpOn3BOACTBA.

MpaBo cyfa «npegfiaraTb» CTOPOHaM W APYTrMM y4YacTHMKaM fdena
npeacTaBuTb A0OKasaTeNnbCTBa M OYAEeT KOppensiToM 06513aHHOCTel CTo-
POH MO AoKasbiBaHWI. Ecnu Bbl y cyaa He 6bi0 3TOro Npaga, Kak 1 npae
Ha UCTpebOoBaHMe A0Ka3aTeNbCTB OT /L, HE YYacTBYHOLIMX B Aene, ay
obnagarteneii JOKa3aTeNbCTB — 0653aHHOCTEN NPeACTaBNeHMA UX B CYA,
TO Cyj He CMOr Obl BbIMONHWTL CBOEW 06A3aHHOCTY YCTaHOBMEHNS 06b-
eKTVBHOM UCTWHbI, OH BbIHY>XAEH Obln Obl pewlaTb Aena 1Ll Ha OCHOBE
MaTepuasioB, NpeacTaBNeHHbIX CaMUMK CTOPOHaMMU, T. €. yCTaHaBAMBa
6bl hopmarnbHY0 NCTUHY.

B3rnsg Ha «6pemsi I0KasbIBaHWSA» Kak Ha HOpPUANYECKYHD 06s13aH-
HOCTb HaxoAWT M MOSIOXKWUTENbHOE MOATBEPXK/AEHME B MPOLECCYa/lbHOM
3aKOHOAATEeNbCTBE. [N8 [0KasblBaHWS OBCTOATENLCTB fena Hepeako
HY>XHbl COOTBETCTBYHOLLME [EHEXHblE 3aTpaThbl, HanpuMep, Ha onnaty
BO3HArpaXaeHus CBMAETeNsaM U skcrnepTam. OnnaTy aTMX pacXofoB 3a-
KOH BO3/1araeT Ha 3aMHTEPecOBaHHbIX B UCXOAE fena Anu, T. e. Ha Tex
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YYaCTHUKOB fefa, Ha KOTOPbIX BO3/M0XEHa 0053aHHOCTb A0Ka3blBaHMS.
Ecnu 6bl «6pems JOKa3blBaHMS» HE HOCW/IO HOPUAMYECKOTO XapaKTepa u
B 00611aCTL [JOKa3bIBaHMA CyLLECTBOBaIa Of4HA 00513aHHOCTL Cyfa No ycTa-
HOB/IEHNIO OOBLEKTUBHOM MCTWHBI, TO U BCE PacXOfbl, CBA3aHHbIE C OCY-
LLECTB/IEHNEM 3TOI 00SI3aHHOCTM Cyfa, AO/MKHbI BbINM Bbl MPUHUMATLCS
3a CYeT rocyfapcTea M MOXHO 6b110 6bl AULWbL AyMaTb O YaCTUYHOM BO3-
NOXXEHUM WX Ha Y4aCTHMKOB fefla B COCTaBe FOCYAapCTBEHHOM MOLLM-
Hbl.

[anee. He MOXeT CnyXuTb BO3PaKEHWEM MNPOTMB TPaKTOBKM
«OpEMEHN [JOKa3blBaHMS» Kak FHpPUANYECKON 00513aHHOCTM CCbifiKa Ha To,
YTO HebMaronpuATHbIE HOPUANYECKME MOCMEACTBUS HEOCYLLECTB/IEHUS
«OpPEMEHN [0Ka3blBaHUA» He SBASIOTCS HOPUANYECKN 00s3aTe/bHbIMM,
OHW MOFYT W He HacTynWuTb, €CW Cyfy YAAcTcA MO CBOEl MHMUMATVBE
nofyuntb HegocTawowme pokasatensctsa. J1. 1. Cmbilwnges nNuLLeT:
«Cnyyas peLleHunst aena npy HefoKa3aHHOCTU TOr0 WMAM MHOTO (hakTa B
COBETCKOM FpaXKAaHCKOM MPOLEcce He MOryT MOMY4YWTb LUMPOKOro pac-
MPOCTPaHEHNsA, TaK KaK MPUYMHON UX MOXET ObiTb NNLLIb 0ObEKTUBHAS
HEBO3MOXXHOCTb M3bICKaHUs [0Ka3aTe/lbCTB B MOATBEPKAEHME KaKOro-
nnbo hakTa, a He MpoLeccyanbHbIA NOPAJOK A0Ka3bIBAHUS».

C 3Tum cornacutbes Henb3sl. MpUYMHOIA pelueHnsa gena no Hepo-
Ka3aHHOCTV MOXKET ObITb HE TOMbKO OGBEKTUBHAS HEBO3MOXHOCTb W3bl-
CKaHMs JOKa3aTe/NbCTB, HO M MPOLEeCCyasibHbll MOPSAOK LOKa3blBaHWS,
Harnpvmep, HenpeacTaB/ieHNE MWUCbMEHHBIX [0Ka3aTeNlbCTB B Clyyasx,
Korfa He AOMYCKalOTCS CBMAETENIbCKME MOKa3aHWs, XOTS MOCNefHue W
BO3MOXXHO MOAY4YUTb. MbIC/IMM 1 TakoI CyYaid, KOrja CTOpOHa He npej-
CTaB/sIET UMEHOLLIEECS Y HEE MICbMEHHOE [0Ka3aTe/lbCTBO B CBOKO MO/b3Y
N3-3a HEXenaHWs NpefaTb OrfackKe OMpeAesieHHble COAePXKalMecs Tam
CBeAEeHMS.

W rnaBHoe. CaHKLMM HOPM COBETCKOIO MpaBa MOFYT HOCWUTb Kak
6e3ycnoBHO 0653aTe/bHbINA, TaK 1 YCMOBHO 00s3aTeNbHbIN XapakTep. Yc-
NOBHas 0053aTe/IbHOCTb CaHKLMKW, 00ECMeYMBatOLLEN BbINOHEHWE «6pe-
MEHMN [0Ka3blBaHWS», MO3TOMY He SMLIAeT NociefHee KavyecTsa Hopuamn-
YECKOI 00653aHHOCTUN. YC/TOBHO 0653aTeNbHbIiA XapakTep CaHKUmK, obec-
MeynBatoLLeli BbIMOMHEHNE 06S13aHHOCTU [O0Ka3blBaHWUS, ABISETCSA Cheg-
CTBVEM MPUHLMNA 0OLEKTUBHOM MCTUHBI COBETCKOrO MPaBOCYAUs U He
npucyLy 6ypXyasHOMy MpOLecCy, B 0COGEHHOCTY FpaXXAaHCKOMY, B KO-
TOPOM HeOCYLLECTB/IEHNE «OpPeMeHN A0Ka3blBaHWsS» aBTOMATUYeCKN Bre-
YET HEBbIFOAHbIE 471 CTOPOHbI NOC/EACTBUS.

Cy6beKTMBHbIE 00653aHHOCTW HOCSAT JIMYHbIA XapakTep, eC/in OHW
MOryT ObITb OCYLLECTB/IEHbI TO/IBKO CaMMM CYOLEKTOM MpPaBOOTHOLLIE-
HWS, KaK Hanpumep, 06513aHHOCTU paboTHMKA B TPYAOBOM MPaBOOTHO-
WweHun. OBS3aHHOCTW, He HOCALLME NIMYHOTO XapakTepa, MOryT 6biTb
OCYLLECTB/EHbI U TPETbUMU NMUaMK. K KaTeropum TakoBbIX U OTHOCUTCA
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0053aHHOCTb [J0Ka3bIBaHWS: OHA MOXKET ObITb OCYLUECTB/IEHA KaK NIMLIOM,
Ha KOTOpPOe OHa BO3/1I0)KEHA 3aKOHOM, TaK ¥ APYTMMU yYacTHUKamu Aena
WM camMnM CyAoM. BO3MOXHOCTb OCYLLIECTBNEHNS 06S3aHHOCTY A0Ka3bl-
BaHWA He ee HOCMTENEM, a MHBIMM NULAMW He NULLIAET «Opemsi 10Ka3blBa-
HMS» XapaKTepa HopUANYecKoin 06s3aHHOCTN. OCOBGEHHOCTb 0653aHHOCTM
[0Ka3sblBaHUs, 06YCNOBNEHHas ee LiefleBbiM HasHaueHeM (YCTaHOBNEHM-
€M 0ObEKTVUBHOI UCTUHbI), COCTOUT B TOM, YTO OCYLLECTBNEHNE 00S3aH-
HOCTW [10Ka3blBaHUsS He ee HOCWUTENEM, a UHbIM YYaCTHMKOM Aefa 0CBO-
60XaaeT CybbeKTa OT 006513aHHOCTM, B TO BPeMs, Kak, Hanpumep, Ocy-
LLECTBNEHME TPaXKAAHCKO-NPaBOBOro 0053aTeNbCTBa He AO/HKHUKOM, a
TPETbUM NINLOM He OCBOOOXAeT A0/MKHMKA OT 0653aHHOCTW, a /NLLb

MepeHoCUT TaKyto B afipec Apyroro KpeamTopa.

CT. 24 OCHOB rpaxaaHCKOro CyAonpon3BoACTBa B YKCe npoLec-
CyaJlbHbIX MPaB CTOPOH, a TakXXe U APYrnX YHaCTHUKOB [ieNa, YKa3blBaeT
W Ha cnegyloLLyve: npaBo 3HAKOMUTLCA C MaTtepuanaMun fena, npeacras-
NnaTb [l0Ka3aTeNbCTBa, YYacTBOBaTL B MCCNEA0BaHWM [10Ka3aTeNbCTB, 3a-
ABNATb XOAATalCTBa, 4aBaTb YCTHbIE M MUCbMEHHbIE 0OBACHEHMS Cyay.

MpaBo Ha nepevncieHHble AeACTBUA 0XBaTbIBAET MOMHOCTLIO Mpa-
BO Ha [oKa3blBaHuWe. CriefjoBaTe/lbHO, COBOKYMHOCTb AeiCTBUIA, 06beau-
HAEMbIX MOHATMEM [j0Ka3blBaHWE, COCTaBNsAeT OAHOBPEMEHHO COAep>Ka-
HWe 1 0653aHHOCTM U MpaBa NnL, 3aMHTEPECOBAHHBIX B UCXOJe fena.

HeBepHO BO3paXaTb MPOTMB TPAKTOBKM «BpemMeHU A0Ka3blBaHWs»
KaK MpoLieccyasbHOro npasa CCbIIKOW Ha TO, YTO 3TOMY MpaBy He KOp-
pecnoHampyeT Kakas-nnbo 0053aHHOCTb. Takoe BO3paXKeHue, Ha Hall
B3rNiAf, OCHOBaHO Ha LIMBWIMCTUMYECKOM MNOAXOAe K MpoLeccyasbHbIM
NpaBoOTHOLLEHMAM. OfHako nocnegHne 06/1afaloT BaXKHOW CyLLECTBEH-
HOWi 0COBEHHOCTBIO, KoTOpast, Kak fokasaHo M. A. l'ypBuuyeMm, COCTOMUT B
TOM, YTO NpoLeccyasbHble MpaBa — 3TO MpaBa Ha OfHOCTOPOHHWE Aeii-
CTBUA, & NO3TOMY COOTBETCTBYHOLLAA UM 06513aHHOCTb PYroro cy6wekra
npoLeccyasbHOro NPaBoOTHOLLIEHWSA BO3HWKAET NULLL MOCNe U B pesy/b-
TaTe Haj/1eXXalllero oCyLLEeCcTBNeHNA npasa.

370 cnpasefnnBO M B OTHOLLEHWM MpaBa yYaCTHUKOB fefia Ha fo-
Ka3blBaHMe. COOTBETCTBYIOLLLAA 3TOMY NpaBy 06513aHHOCTb Y Cyfa BO3HU-
KaeT nocne u B pesy/bTaTe 3asaBNeHNs YYaCTHUKOM [iena 060CHOBaHHOI 0
X0/aTaliicTBa 0 COBEPLLUEHUM TOFO UK UHOMO MPOLECCYalbHOrO AECTBUS
Mo [J0Ka3bIBaHWIO.

Ho MOXHO v OJHOBPEMEHHO paccMaTpuBath «bpems  [o-
KasbIBaHWS» U KaK I0pUANYECKYH0 0653aHHOCTb U Kak HopUAMYECKoe npa-
B0? A. . BbilMHCKMIA, pe3ko KpuTukys Tesuc M. U. CTyykm 06 0TMK-
paHuM B COBETCKOM roCyfapCTBe MPOTUBONOCTaB/IEHUA NpaBa U 0053aH-
HocTu, nucan: «Hosas KoHcTuTyums CCCP npamo pasrpaHWyMBaeT npa-
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Ba W 06s3aHHOCTW. Mbl HakasblBaeM MO BCeli CNpaBeAIMBOCTY 1 CTPOro-
CTN COBETCKMX 3aKOHOB 3a HapylleHue 06s3aHHOCTell. HO HMKoMy He
MpWAET B FOM0BY HaKa3sblBaTb KOrO-NMG0 3a He 1CMO/b30BaHUE TOMO WK
[pyroro cBoero npasa!».

Takoin B3rnsif HaM NpeacTaBnseTca HenpaBubHbIM. Mof. Cy6bek-
TUBHbIM NPaBOM B HOPUAMYECKOM NUTepaType MOHMMAKOT [OMYCKaeMyto
N rapaHTUPyeMyt0 3aKOHOM BO3MOXHOCTb CyGbeKTa MpaBOOTHOLLIEHUS
TpeboBaTb OMpefeneHHOro NOBEAEHMS OT ApYroii CTOPOHbI WK BO3-
MOXHOCTb COBEPLLIEHWSI ONpeaeneHHbIX AeACTBUIA CaMUM CyObEKTOM.

Moa tOpWANYECKO 06S13aHHOCTbHO MOHMMAETCS HEo6X0AMMOCTb
(noMmKeHCTBOBaHME) ONpeaeneHHOro NOBeAEHUS CO CTOPOHbI 0653aHHOIO
nua.

YnoTpebnsemble B fAaHHbIX OMPeAeneHUsX NPU3HaKN «BO3MOX-
HOCTb» W «J0/MKEHCTBOBAHME» HYXK/AOTCA B OAHOM CYLUECTBEHHOM
YTOUHEHUN. «BO3MOXHOCTb» W «LO/MKEHCTBOBaHWE» CleayeT NOHUMAaTb
He B (haKTUYECKOM, a B HOPUAMYECKOM MnaHe. Hanpumep, cOGCTBEHHUK
BELLM 06MafaeT «pUANYECKO BO3MOXHOCTLIO» MpofaTh e, OAHAKO Y
HEro M3-3a OTCYTCTBMS MOKYMNaTeNs MOXET M He ObITb (haKTUYEeCKO BO3-
MOXXHOCTU 3TO caenaTb. KaxXablii rpaXaaHWH HOPUANYECKN AO/MKEH He
COBepLLaTb MPECTYNNEHUIA, XOTA COBepLUEHWE MPECTYMNEHUS U MOXKET
6bITb B Mpefenax ero «akTuyecknx BO3MOXHOCTeN». HaobopoT, 3aem-
LMK HOPUANYECKN AOMKEH BEPHYTb AONT, XOTS Obl Y HEro U OTCYTCT-
BOBasla (haKTMYECKas BO3MOXKHOCTb BO3BpaTa AeHer.

Cy6beKTVBHOE MPaBO KakK «topuanyeckasi BO3MOXHOCTb» U 06si-
3aHHOCTb KaK «HOpPUANYECKOE AO/HKEHCTBOBAHME» HE 3aBUCAT He TOMbKO
OT (DaKTUYECKMX BO3MOXHOCTEN, HO M OT MCUXMYECKOrO OTHOLLIEHUS,
CO3HaHUs CyObeKTa; topuanYeckas BO3MOXHOCTb CO3AaeTCs TONbKO 3a-
KOHOM. B nepBOObITHOOGLLMHHOM CTpOe He 6bino MpaBa. MMoaTomy, nu-
LweT ®. SHrenbe, «And UHAella He CyLIECTBYET BONpoca, SIBASETCA N
yyacTue B OGLLECTBEHHBIX fiefax, KPOBHAsA MECTb WK ee BbIKyM MpaBoM
nas 06s3aHHOCTbIO; TaKOWi BOMPOC MoKasancst Gbl eMy CTOfb XXE Hene-
MbIM, KaK 1 BOMPOC, YTO TaKOe efa, COH, 0X0Ta — MpaBo MK 06s3aH-
HOCTb?».

TpakToBKa CyOLEKTMBHOIO MpaBa M 0053aHHOCTW Kak topuanye-
CKMX, a He (haKTUYECKMX BOSMOXHOCTU W [JO/DKEHCTBOBaHMA AaeT OCHO-
BaHWE [/19 CYLUIECTBOBaHWS TaKuX CYObEKTMBHBLIX MpaB, KOTOPble OAHO-
BPEMEHHO SBNAKTCA U IOPUANYECKUMMN 06S3aHHOCTAMM.

Cy6beKTMBHOE NPaBO YCTaHABNMBAETCA 3aKOHOM ANS Y/0B/IETBO-
peHust COBCTBEHHOMO MHTepeca, MO3TOMYy CYObLEKTMBHOMY MpaBy Mnpu-
CylLie CBOWCTBO pacropsXXaeMoCTy, a 0TCHja — ero He3aBMUCUMOCTb OT
BO/IN KOHTpareHTa B NPaBOOTHOLLIEHUN.
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HanpoTtuB, 06513aHHOCTb YCTaHaB/IMBAETCA pagu UHTepeca Apyro-
ro, NO3TOMy A/ 06513aHHOCTW XapaKTepHa CBSI3aHHOCTb BOJEN KOHTp-
areHTa MpaBOOTHOLLEHNS (YNOJHOMOYEHHOTO).

Ho moryT 6bITb C/ly4an, Korfa B BbINOJHEHWUN 00513aHHOCTM 3aMH-
TEpPecoBaH He TO/bKO YMO/IHOMOYEHHbIN, HO U «camo 06513aHHOe NNLO;
AN19 3aLMUTbI MHTEpeca NoCefHEro 3aKOH MOXKET 06513aHHOCTU NpUAATh 1
Ka4yecTBO npasa. OJHO M TO K& NOBeAEHME CyObeKTa NPaBOOTHOLLEHMS
OydeT COCTaBMsATb COAEpXKaHWe ero npaea, eciv 3aKOH MpWAaeT 3ToMy
MOBEZIEHMIO CBOICTBO PacropshkaeMocTy (3aBUCUMOCTU OT CBOEl BOMM),
N cogepXkaHve 0653aHHOCTYU, CNM 3aKOH MpsJaeT emMy CBONCTBO CBS3aH-
HOCTM (3aBUCMMOCTU OT BOJIM KOHTPareHTa npaBoOOTHOLLEHNS).

Ho ogHo 1 TO XXe noBeAeHue, JOMYCTUM, r-Ha A., B 3aBUCHMOCTU
OT PasfIMYHbIX 06CTOATENBLCTB MOXET COOTBETCTBOBATL /IM60 €r0 UHTEpe-
cam, m60o, HaobopOT, MHTepecaM KOHTpareHTa. B mepBom cnydae A.
3aMHTEpPeCOBaH B TOM, YTO6bI AaHHOE MOBeAEHNE MO 3aKOHY COCTaB/ISANIO
COfepXXaHve ero npaea; BO BTOPOM — B COOTBETCTBUM C MHTepecamu
KOHTpareHTa laHHOe MOBEAEHNE JOMKHO BbITb 06513aHHOCTHIO A.

Ecnu 3akoHogaTeNnb OTAAeT MpearoyTeHne uHTepecam A., TO pac-
CMaTpMBaeMoe MOBefeHNe CTAHOBUTCA COAEPXKaHWEM ero CyObeKTMBHOIO
npaBa, eC/iM Takoe MPeAnoYTEHNE OTHAETCSH MHTEpecaM KOHTPareHTa, Ha
A. GyfeT BO3M0XeHa topuanyeckas 06s3aHHOCTb. Ho ecnm ¢ ToUKM 3pe-
HWA 3aKOHOAATENN 3aCMY)XKMBAKOT BHUMaHUS B OAVMHAKOBO Mepe U NHTe-
pecbl A. U UHTEPECHI Er0 KOHTpareHTa, TO pacCMaTp1BaeMoe NOBeAEHNEe
A. MOXEeT 6bITb CKOHCTPYVMPOBAHO M KakK ero MpaBO W Kak ero 06s3aH-
HOCTb. B 3TOM cniyyae topuanyveckas XxapakTepucTuKa noBeaeHus byaet
3aBNCETb OT TOrO, MO YbeMy TpebGOBaHWMIO COBEPLUAETCA COOTBETCT-
BYHOLLIeE MOBEAEHME.

VIMEHHO Takoi XxapakTep M HOCWUT «Opems AOKasbiBaHWs». Ecnn,
Harnpumep, MpPeACTaBMeHVe [oKasaTeNbCTBa COBEpLUAeTCs Mo Tpebosa-
HWIO Cyfa Mog Yrpo30ii HeBbIFOAHLIX HOPUAMYECKMX NOCNeACTBUiA (CTO-
POHa MOXET BbITb 1 He X0Tena Obl MCNO/b30BaTh faHHOE [OKa3aTe/bCT-
BO), TO AECTBME MO MPEACTaB/IEHUIO [OKa3aTenbCTBa OyAeT OCyLUecT-
B/IEHMEM 0653aHHOCTYM [OKa3blBaHWA. Ecnn npeacTaBneHne gokasaTesb-
CTBa MPOMCXOAUT MO TPeboBaHWIO CTOPOHbLI (Cyd, He ByAb 3asiBNEHHOI0
TpeboBaHWs, BOSMOXHO U oboLuencs 6bl 6e3 fJaHHOro [oKa3aTenbCTBa),
TO MpeACTaB/eHNe CTOPOHON [0Ka3aTe/lbCTBa BbICTYMaeT yXKe B PO/
OCYLLECTB/IEHUS MpaBa A0Ka3bIBaHWS.

CnuBasicb B «bpemMeHn [0Ka3blBaHWS», MPOLEccyanbHOe NpaBo U
006513aHHOCTb CTOPOHbI, OHAKO0, He COBMaAaloT MOHOCTLI0 HU MO OCHO-
BaHVSIM BO3HWKHOBEHWS!, HY MO COAEPXKAHMIO.

«bpemMs [oKa3blBaHMS» KakK MpPaB0 Y4YaCTHWUKA [ena BO3HMKAeT B
MOMEHT BO36Y)XA€EHWS1 npoLecca B pe3ynbTaTe OCYLLECTBNEHNS CyObek-
TOM CBOEro npasa Ha obpalLleHve B CyA (npaBa Ha UCK B MooLeceyab-
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HOM CMbIC/Ie B MCKOBbIX MPOU3BOACTBAX). DTO NPaBo He 3aBUCUT OT TOro,
COOTBETCTBYET /1N AEWCTBUTENbHOCTY YTBEPXKAEHME CYObEKTA O CMIOPHOM
(hakTe. M03TOMy NPaBO [OKa3blBaHWA NPUHALNEXUT 06eUM CTOPOHaM W,
B COOTBETCTBMM C 3aKOHOM, PYrMM y4YacTHUKaM fena.

«bpems [0Ka3bIBaHUA» KakK 0683aHHOCTb CyObeKTa CyLIeCcTByeT
He Y M060i CTOPOHbI B rpaXAaHCKOM Npouecce, a ulb Y TOW, yTBep-
XAEHUS KOTOPOIA O (hakTax crpaBed/MBbl MO CyLLecTBY. T0BOPUTL O Ha-
ANYnM 06513aHHOCTY [OKa3blBaHWA (JaKTOB, KOTOPbIX B AEWCTBUTENbHO-
CTU He CYLLEeCTBOBa/10, 3TO BCe PaBHO, YTO YTBepXAaTb 06 0643aHHOCTM
BBefleHMa cya B 3a6nyxaeHve. Ecnm 6bl 0653aHHOCTL J0Ka3bIBaHWSA fe-
)Kana He Ha OfHOM, a Ha 0Bemx CTOpOHaX, TO 6bl10 Gbl CNpaBesINBO 3a-
meyaHve J1. Po3eH6epra, KOTOpbIA, BO3paXkas NPOTUB TPaKTOBKU «6pe-
MEHW [0Ka3blBaHWsA» KaK opuanyeckoii 0653aHHOCTW, NULLET, YTO CUW-
TaTb «BpemMs [oKa3blBaHWUs» 0053aHHOCTbIO, 3TO PABHOCW/ILHO 3asBlie-
HUWIO, UTO KaXJas cropsLas CTopoHa 06s3aHa nobeauTsb.

MpaBfAa, aHanOMM4YHOE COOOpaXKEHME MOXET ObiTb BblABUHYTON
MPOTVB TPAKTOBKWN «OPEMEHMN [OKa3bIBAHUS» KaK HOPUANYECKOro npasa
CTOPOHbI: €C/IM MPaBO Ha J0KasblBaHWe MPUHALIEXWT 06erM CTOPOHaM,
TO, MOA, NONYyYaeTcs, YTO Yy OHOI N3 CTOPOH eCcTb NPaBo BBOAWTL CYA B
3abnyxgeHvie. Ho aTo coobpaxeHne Henpasu/ibHO. MNpaBo Ha [oKa3blBa-
HWe NpejocTaBseTcqd 06enM CTOPOHaM He /19 TOro, YTO6bl 0fjHa U3 HUX
BBOAWNA CY/L B 3abnyaeHune, a Ans noMoLy cyay B YCTAHOB/IEHUN UC-
TWHbI. [efiCTBUMTENBHO, OAHa U3 CTOPOH, OCYLLECTBAAA 3TO MPaBo, MOXET
[,06pOCOBECTHO 3aby)aaThcs B CBOEI NpaBoTe. bonee Toro, aaxe BO3-
MO>HbI OTfEfIbHbIE ClyYan CO3HATENIbHOrO MCMO/b30BaHWA Npasa Ha [fo-
KasblBaHVe 4Na BBeAeHWA cyda B 3abnyxaeHne. Ho ato 6yaeT o3Havathb
He OCYLLeCTB/IEHNE NpaBa BBOAUTL Cy[, B 3a6/yX/eHWe, He NpaBoMepHOe
[eicTBme, a 3n10ynoTpebneHre NpaBoOM Ha AoKasbiBaHue. OfHako ¢ Ta-
KUMKW CNyYyasiMu MOHeBOJie NPUXOAUTCA MUPUTLCH, TaK Kak [0 pas-
peLleHns crnopa CyAoM, Kak npasuno, OblBaeT HEBO3MOXHO YCTaHOBUTb,
KOTOpas M3 CTOPOH, UCMOMb3ys MPaBo Ha [oKasblBaHWe, J06POCOBECTHO
3a6nyaaeTcs B CBOel NpaBOTe, a KOTOpas 310ynoTpe6seT CBOMM npa-
BOM. Cy[, BbIHYXXJEH MHOrfa fake MUPUTLCA C OYEeBWAHLIMU 3M10YMOT-
pebneHsaMM NpaBamMn Ha fokasbiBaHue. Tak, A. X. [0nbMCTeH BOCMpO-
M3BOAWT NHOBOMBITHLIA Cyyali TaKoro 310ynoTpebaeHns, pacckasaHHbIA
A. H. Tegnoii. OanH 6pat yTBEpAUCS B NpaBax HacneAcTBa, ApYroi He
ycnen. Mo ucky BLOBbI U AeTeil nocneaHero 06 NcTpe6oBaHNM HaceacT-
BEHHOI JONW MMYLLECTBA OTBETUMK 3a5BW/1, YTO OH HE MOMHWUT, 6bli ANy
HEero Takoi 6pat, Yem 3acTaBMn MCTULY NPUBErHYTb K CNI0XKHOIW mpoLie-
[ype OTbICKaHWS [0Ka3aTe/lbCTB POACTBEHHLIX OTHOLLEHWIA 6paTbeB U
HaZloNro 3aTaHyn npouecc. 3noynoTpebneHne NpaBoM Ha [OKa3blBaHWe
30€eCb BbIPa3N/IOCh B Aa4e 0YEBUAHO IOXKHBIX 06BACHEHWIA.
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Mo cywecTBy, eAUHCTBEHHBLIM CPEeACTBOM, HanpaBneHHbIM Ha npe-
[OTBpALLEHNE 1CMO/Mb30BaHMSA MpaBa [oKa3blBaHWS HeMpaBoli CTOPOHONA,
CMY>XUT NPaBW/I0 0 HEBO3MELLIEHUM TaKoli CTOPOHe Cye6HbIX PacXoAoB,
KOTOpble e/l NPULLNOCL MOHECTM MPW OCYLLECTB/IEHNM MpaBa A0Ka3blBa-
HUS. [ononHUTENbHBIM NpoLecCyabHbIM CPeacTBOM 6OpLObI C 3/10yMo-
TpebneHnaMU NpoLeccyanbHbIMM NMpaBamMu, B UX YACAE U NMPaBOM Ha [o-
Ka3blBaHWe, CMy>aT TpaBu/ia O HEBO3MELLIEHWN He06pPOCOBECTHON CTO-
pOHe pacxofoB Mo onjaTte NOMOLLM afBOKAaTa, B3bICKaHWSI C Hee BO3Ha-
rpaxaeHns 3a NoTepro BpeMeHu. Bce aTo — caHKUMK, obecrneunBaroLme
yCTaHOBNEHHYO Y. 2 ¢T. 30 I'MK (4. 3 c1. 86 "MK BCCP) 0653aHHOCTb
[06POCOBECTHO NOMb30BaTLCA MpoLecCyabHbIMU NpaBaMun. U oTCyTCT-
BMe MOA06HbLIX CaHKLMIA, HanpaBeHHbIX Ha 60pbOY C 3/10yNoTPe6IeHeEM
npaBoM MOACYAUMOrO AaBaTb CyAy 0O0BbSCHEHWS, BOBCE HE 03HAYaeT, UTo
[laya NaXKHbIX 0ObSCHEHUIA B YrONOBHOM MPOLIECCE — 3TO He 3/10ynoT-
pebneHne NpaBoM, a NPaBOMEPHOE [e/CTBME, OCYLLECTB/IEHWE NpaBa Ha
3alunTy, Kak nonaraet . MeTpyxuH.

OcyulecTBneHne 0643aHHOCTU A0Ka3blBaHUA CBSI3aHO He C MPaBoM
Ha o6palleHne B cyd, a ¢ NpaBoOM Ha MosyyeHne 61aronpusaTHOro cyaet-
HOro peLueHuns. MoCcKoNbKY OCYLEeCTBNEHNE WU HEOCYLLECTBIEHNE NPO-
LieccyasibHON 06513aHHOCTU [10Ka3blBaHUS OKa3bIBAET BAVSIHUE HE TOMbKO
Ha npoueccyaibHble OTHOLUEHUS, HO MOXET MOB/eYb U MaTepuaibHo-
npaBoBble MOCNEACTBUSA, CneayeT NpusHaTb crpaBefmebiM BbiBog K. C.
KOgenbcoHa O TOM, YTO WHCTUTYT «OPeMEHW AO0Ka3blBaHWs» SABMSETCH
0JHOBPEMEHHO MHCTUTYTOM W NPOLECCYaslbHOMO U MaTepuanbHOro npa.a

HakoHeL, ecnn OCyLLEeCTB/EHME NpaBa Ha 0Ka3biBaHKe OrpaHuye-
HO UL YCNOBUEM, YTOObI AoKa3aTenbCTBa 6blIM OTHOCAWMMMUCA K fe-
Ny N AONYCTUMbIMU C TOYKWM 3PEHWSI 3aKOHa, TO ANA OCYLECTB/IEHMUS
006513aHHOCTU [l0Ka3blBaHUA TpebyeTcs AOMONHWUTENbHO, 4YTOObLI npea-
CTaB/eHHble Cydy AOKas3aTenbCTBa 6blivM AOCTAaTOYHbIMU ANS1 YCTaHOB-
NeHns ObITUS UK HEOLITUA MCKOMOTO (haKTa.

B cuny pacCMOTPEHHbIX pasiuuMii Mexay npaBoM U 06s-
3aHHOCTbIO [l0Ka3blBaHUS OCYLLECTB/IEHME «GPEMEHU [0Ka3blBaHUs» He
BCEr/ja BbICTYNaeT B KaYeCTBE OJHOBPEMEHHOTO OCYLLECTB/IEHWS W NpaBa
1 06s13aHHOCTM. [JOKasblBaHWE Y4YacTHWKOM fena (akTa, KOTOporo He
CYLLIECTBOBA/IO B [AEWCTBUTENLHOCTM, ABMSETCS OCYLUECTBIEHWEM MNpPaBa,
HO He 0653aHHOCTM [10Ka3bIBaHWSI.

MocKONbKY Y4YaCTHUKW Aena BrpaBe MPeAcTaBNATh [0Ka3aTesbCT-
Ba, XOTS U B OrpaHNYeHHbIX Npeaenax, Takke B Cy/ BTOPOI MHCTaHLuK,
TO [0 BCTYN/EHUs NOCTAHOB/EHMUS Cy/ja B 3aKOHHYH CUNY HEPEAKO Hefb-
39 CKasaTb — OCYLLECTBAISIA /M Ta UAW [ipyrasi CTOPOHA NIMLLbL NPaBo Ha
[l0Ka3blBaHe UK BMECTE C TEM M 06513aHHOCTb. [103TOMY MpaKTUYecKU B

npouecce pacCMOTPEHUA Aena npaBo U 06513aHHOCTb [0Ka3blBaHNA CNn-
BaloTCA.
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Ho 3To He 0CBOGOXAAeT Hac OT Heob6XOAMMOCTM pa3NnyaTh [JaH-
Hble NOHATUS. OTCYTCTBME YETKOTO pasrpaHUYeHus Mexay npaBoM U
0653aHHOCTLI0 [OKa3blBaHWUA SBNSETCA, Ha Hall B3r/sjd, OCHOBHOM Mmpu-
YMHOI TOrO, YTO B YrOMOBHO-MPOLIECCYaNIbHOM MTEpaType K CyObeKTam
0653aHHOCTEN N0 [OKa3bIBaHWIO, KPOME MPOKYPOpa HEKOTOPbIE aBTOPbI
OTHOCAT M TaKMX Y4aCTHWKOB MpoLecca, KOTopble 06/1a4aloT Nnib npa-
BOM Ha [OKasblBaHMWe: Cyf, afBokaTta WU ApYrx y4yacTHUKOB npoLecca,
60nee TOro — MepeBOAUMKa, CeKpeTaps cyaebHoro 3acefaHus. A. B. Ap-
CEHLEB MPUYMCINA Cofa faxe IHOBLIX MOCTOPOHHMX AN npoLecca rpa-
XOaH, YUPEXAeHWa 1 opraHmsaumn. Takoe 6ecnpefenbHoe paclunpeHue
Kpyra cy6bekToB 06513aHHOCTEl MO [0Ka3blBaHWMKO OGe3HaAeXXHO 3amyThbl-
BaeT Npobemy pacnpeaeneHns 0653aHHOCTEN MO [OKa3bIBaHUHO.

3almilaemas e KOHCTPYKUMS «BPeMeHM [0KasblBaHWS», MO
KpaiiHeli mepe, CBOGOAHA OT TaKOM HESICHOCTWM W Nerko AOCTyMnHa Ans
KPUTUYECKOrO 0BCYXKAEHUA: MPaBO Ha [OKa3blBaHWE MMEKOT BCe Te y4a-
CTHMKW MpoLecca, KOTOPbIM 3aKOH MPefoCTaBseT NpaBo Ha cobupaHwe,
NpescTaBNeHe U UCCNeA0BaHWE A0KasaTeNbCTB; 0683aHHOCTb [[OKasbl-
BaHWS NEXMT /MWL Ha TOM Y4YaCTHWMKE MpoLecca, Ha KOTOpPOro moryT
6bITb BO3N10XKEHbI MaTepUabHO-MPaBOBbIe NOCNEACTBUS HeL0KAa3aHHOCTU
nckoMoro (hakta. [laHHOe NonoXKeHMe MOXKET ObITb U3BPaHO B KayecTBe
MCXOLHOTO U NS peLleHnst Bonpoca O pacnpeseneHnn 06s3aHHoCTel Mo
[0Ka3bIBaHWH0.

Byp>KyasHble HOPUCTBI, a TaKXKe HEKOTOpble COBETCKME aBTOpbl CO-
BMECTHO C BOMPOCOM O «OpeMeHN [0Ka3bIBaHWS» PacCMaTpUBatOT Takke
BOMPOC O Tak Ha3blBaEMOM «OPEMEHN YTBEPXKAEHUS».

Mopa «6peMeHeM YTBEPXKAEHUS» MOHMMAETCS HEOBXOAMMOCTb A1
CTOPOHbI 3asBUTb CyAy O (hakTax, yCTaHOB/IEHME KOTOPbIX HEOOX0AMMO C
TOYKMN 3PEHUS MHTEPECOB AaHHOW CTOPOHLI. [py OTCYTCTBMM Takoro 3a-
SBNEHMA CyA MO CBOEA MHMLMATMBE 3TU (hakTbl (Hanpumep, Te, Ha KOTO-
PbIX MO/ 6bl GbITb OCHOBaHbI BO3PAXKEHWSI OTBETUMKA) WUCCNEA0BaThb U
yCTaHaBnMBaTb He OYfeT, UTO, OYEBMAHO, MOXET TaKXKe OTpvLATEe/IbHO
0TPasnTbCS Ha MHTEepPecax CTOPOHbI, KaK W HEOCYLLECTBNEHNE «OpeMeHU
[0Ka3biBaHMA». M03TOMy B OYpXKyasHO nuTepaType Hepesko roBOpUT-
CA, UTO «BpemMs YTBePXKAEHMS» U «BpeMst [10Ka3blBaHWS» HepaspbIiBHO
CBs3aHbl.

HeobxoanMoCTb e pasrpaHuyeHUss «OpeMeHN YTBEPKAEHNS» K
«OpeMeHN [0KasblBaHWUS» O0OOCHOBbLIBAETCA TEM, UTO HEKOTOpble «U3
NPUBOAMMBIX TSHXKYLLMMUCA 0O6CTOATENLCTB HE HY)XKAAKOTCA B [0Ka3blBa-
HUK, HanpuMep, 06CTOATENbCTBA O6LLEN3BECTHBIE WU MPU3HAHHBIE MPO-
TUBHOI CTOPOHOI.
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OcCHOBaHVieM /19 TaKOW TPaKTOBKU CBA3M «BpemMs YTBEpXKAEHNS»
N «Bpems LOKa3bIBAHUA» CMYXaT NPUHLMUNLI AUCNO3UTUBHOCTA U COCTS-
3aTefIbHOCTM BYPXKYa3HOr0 rPadkAaHCKOro npoecca. B ycnosmax coset-
CKOTO MPaXKAaHCKOro NpoLiecca OHa SMLLIEHa BCAKOM MOYBbI.

Ecnv  HeocyluecTBneHne «OpemMeHW [0KasblBaHWSA», MpPU  He-
BO3MOXHOCTY COBMPaHUsA HeJOCTalOLLIMX AOKAa3aTeNbCTB CYA0M MO CBOEN
WNHULMATWBE, BMIEYeT ANA CTOPOHbLI HebnaronpuaTHbIE NOCNeACTBMA, MO-
yeMy Mbl U cUATaeM «Bpemsi [OKa3blBaHWS» HOPUAUYECKON 06A3aHHO-
CTblO, TO HEOCYLLECTB/IEHNE «OPEMEHN YTBEPXKAEHWA» B CUMY MPUHLK-
MoB AMCMO3UTUBHOCTM W COCTA3aTE/IbHOCTW COBETCKOrO rpaX4aHCKoro
npoLecca HUKaKnx oTpuLaTe/ibHbIX MOCNeACTBUIA ANS CTOPOHbLI MOBEYL
He MOXeT.

CTOpoHa Jo/KHa NLLb BbIPas3uTb CyAy CBOK BOMKO OTHOCUTENLHO
cofiepXXaHust cBomx TpeboBaHuid (M. 4 n'5 ¢T. 126 MK, n. 4 n 5 cT. 125
MK BCCP) n nx o60cHoBaHMe. Kak npaBubHas OKOHYaTe/IbHas npaso-
BaA KBaMdMKauus TpeboBaHWA, TaK U OKOHYaTeNbHOE OnpeseneHue
Kpyra (hakToB, C KOTOPbIMU C TOUKU 3PEHNS 3aKOHa, a He TO/IbKO Corac-
HO YTBEPX[EHUIO CTOPOHbI, CBA3AHO 3asBfieHHOe TpeboBaHWe, NpPoun3Bo-
autesa cygom. Ecnmn, Hanpumep, 0AvH Cynpyr nMpocuT B3bICKaTb a/lMMEH-
Tbl C APYroro cynpyra, CCbliasiCb Ha CBOK HYXJaemoCTb, Cyf, Kpome
HYXX[,@eMOCT, BK/IOYAET B MpeAMeT [OKasblBaHWSA W (DaKTbl: HeTpyno-
CMOCOBHOCTb MCTLA, HaNMYMe [OCTATOYHbIX CPEACTB Yy OTBETUMKA, XOTA
Obl 06 3TUX (haKTax UCTeL, HUYETO W He yTBepXaan.

CrepfoBatensHO, BOMPOC 0 «BpeMeHn YTBEPXKIEHNA» B COBETCKOM
rpaXkfaHCKOM MpoOLiecce fIMLLIEH BCAKOrO CamMOCTOATE/IbHOrO0 3HayeHus.
OH LeNMKOM 0XBaTbIBAETCA UHCTUTYTaMK AUCMNO3UTUBHOCTM U UCKa, a K
06513aHHOCTW JOKA3blBaHWS HUKAKOTO OTHOLLIEHUS HE UMeeT.

§ 2. PacnpegeneHune 0683aHHOCTE MO AOKa3bIBaAHMIO

Kak 6bl10 0TMEYEHO, HeOoCyLLEeCTB/IEHNE CYOLEKTOM 0053aHHOCTH
[0Ka3blBaHUs B OYp>Kya3sHOM MpPOLIECCE aBTOMATUYECKN BNEYET ANS HEro
npourpbIL npolecca, B cuny aToro, a Takke NOTOMY, YTO B GO/bLUMHCT-
Be C/ly4YaeB NpeaMeTOM Cropa CMy>XKaT He BOMPOChI MpaBa, a (pakTbl, Mpo-
6nema pacnpefeneHus 0683aHHOCTEl MO [0Ka3blBaHWIO MMEET BaXKHOe
KaK TeOpeTMYECKOE, TaK 1 NPaKTUYECKOE 3HAYEHNE.

B cBA3M C 3TUM He cflyyailHo, 4TO B OYyp)KyasHO nmTepaType,
0CO6GEHHO B IPaXKAaHCKO-NPOLeCcCyaibHOM, NPeanpUHATO HEMa/O MOMbl-
TOK OTbICKaHWS OOLLEro A1 BCEX FPadKAaHCKMX Aen NpuHumMnia pacnpe-
[JeneHns 06513aHHOCTE NO 0Ka3blBaHWUIO MeXAy CTOpoHamu. Hanpumep,
no knaccudmkaumm ®. JleoHrapfa, y KOTOpPOro AaH, NOXanyi, camblii
006LLIMPHBIA 0630p pa3NYHbLIX B3rNSA0B MO paccMaTpMBaeMOMY BOMPOCY,
K Havany XX Beka B nMTepaType MMeNock No KpaiiHeil Mepe 5 OCHOBHBbIX
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C Pa3NYHbIMK NOAPa3AeNEHNAMM PELLEHNIA BOMPOCa O KpUTEpMSX pac-
rnpefeneHns 06s3aHHOCTel MO A0Ka3bIBaHUIO.

B COBETCKOI/ tOpUAMYECKOIA TEOpUM, HapAay C OTPULLAHNEM KaKOii-
NGO TEOPETMYECKON M MPaKTMYeCKoW 3HAYMMOCTM Npo6/embl pacnpe-
[eneHms 06s3aHHOCTel MO [0Ka3blBaHWI, MPEANOXKEHbI U PasfinyHble
00LIMe KpUTEpMUM pacrnpeaeneHns 06s3aHHOCTEN MO A0Ka3biBaHUIO, KO-
TOpble PAKTUYECKU He OT/INYAIOTCS OT U3BECTHBIX OYPXKYasHbIX TEOPUIA 1
0CMapuvBaloTCA B UTepaType Mo CyLLEeCTBY.

OTMETVM, YTO B CUY MPUHLMNA 0O6bEKTUBHOW UCTUHbI COBETCKO-
ro npaeocygus npobnema pacnpefeneHns 06s3aHHOCTel MO AOKasblBa-
HWD BO MHOMUX Cly4yasx [elCTBUTENbHO He WMEET CyLLECTBEHHOro
MPaKTUYeCKOro 3HayeHUs, Tak Kak He3aBMCMMO OT TOFO, Ha Kakoi CTo-
POHe NEeXWUT 0653aHHOCTb MO [0Ka3biBaHWMIO TOFO WM MHOTO WCKOMOIO
(haKTa, COBETCKWIA Cyfl, 0653aHHbIA YCTaHOBUTb UCTWHY, MO CBOEl WHU-
LmaTvBe AO/MKEH MOMYYUTb BCE HEOOXOAMMbIE [/ 3TOFO [0Ka3aTeNbCT-
Ba.

OfHaKo B OTAENbHbIX CMy4asX, Kak Y>Ke O0TMevanoch, y cyga no
0OBLEKTVBHBLIM MPUYMHAM MOXET HE OKa3aTbCs BO3MOXHOCTY AN A0CTO-
BEPHOI0 YCTAHOBMEHWSI Ha/MuMa WU OTCYTCTBMS UCKOMOro thakta. B
MOAOGHBIX CMyYasx cpasy ke MpuobpeTaeT OCTPYH MPaKTUYECKYHD 3Ha-
YMMOCTb BOMPOC O TOM, Ha KOM fiexkana 0643aHHOCTb N0 NpeACTaB/EHNIO
HeobX0AMMbIX AN AOCTOBEPHOrO YCTaHOBMEHUS MCKOMOro (hakTa A0Ka-
3aTeNbCTB; a B CBA3N C 3TUM — MPOTMB KOFO AO/MKHO ObiTb BbIHECEHO
peLUEeHwe.

Bonee Toro, 3HauyeHue Npobnembl pacnpedeneHns 06s3aHHOCTeN
Mo [I0Ka3blBaHWIO AaXe BbIXOAWUT 3a Mpefesbl PeLleHus Bomnpoca o0 Mo-
CNeACTBMAX HeA0Ka3aHHOCTU: TOT WM WHOI NOPSA0K pacrpefeneHus
[0Ka3blBaHWs 06/1ervaeT UM YCAOXKHSET /1 O4HONM 13 CTOPOH NpoBeje-
HWe [0Ka3blBaHWS, a 3TO MOXET OKasaTb B/MSIHME AAXe Ha pelLleHue BO-
npoca 0 CaMOM BO30Y>XXAEeHMM NpoLecca.

B HacTosllee Bpemsl CyLLECTBYHOLMIA NOPSAOK A0KasbiBaHUS MO
[enaM O 3allyTe YeCTWM M AOCTOMHCTBA NPUBOAUT K TOMY, YTO HEpeaKo
KNEBETHUKW YXOAAT OT OTBETCTBEHHOCTM, MO0 MOTEPReBLUME, KaK NpaBu-
N0, He TPeOYHOT NPUBNEYEHMS KNEBETHNKOB K YrOMIOBHOI OTBETCTBEHHO-
CTW, OrpaHW4MBasiChb 3allMTOW CBOEW YecTs M [OCTOMHCTBA B FpaXKaaH-
CKOM ropsjKe, UK BOBCE He obpallatoTcs B cyA. [eiicTBUTENbHO, AN
0060CHOBaHMSA YrofioBHOr0 OGBMHEHWS B KIEBETE MOTEpPreBLUEMY Hafo
[l0Ka3aTb, YTO pacnpocTpaHeHHble O HEM CBE[iEHWS| He COOTBETCTBYHOT
[eCTBUTENbHOCTA. JTO Camo No cebe YHM3NTENbHO, KPOMe TOro, MOg-
CYUMBbIiA, MOMb3ysICb CBOMM MPaBOM Ha 3alLiMTy, MOXET HEMasO MONTb
rps3v Ha NOTepreBLUErO.

A npu 3aWpTe YecTM W [JOCTOMHCTBA B rpaXKAaHCKO-Npo-
LieccyasibHOM MOpsifike NOTepneBLUWiA He 0653aH fOKa3blBaTb CBOK A06-
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ponopsaoYHOCTb. HaobopoT, OTBETUMK, YTOObI 0CBOGOAMTLCSA OT OTBET-
CTBEHHOCTU, 06513aH [J0Ka3aTb COOTBETCTBME [EACTBUTENLHOCTM pacnpo-
CTpaHeHHbIX O MOoTeprneBLUeM CBefeHuWiA. [MpoueccyanbHoe MOMOXKeHe
MOTEpreBLUEro B CWMy 3TOFO 3HAYMTENLHO flerye, NoyeMy noTepneBLUMe
¥ NPeanoYMTaloT, Kak npasunio, TpeboBaThb 3alluThl CBOEW YeCTu 1 Aoc-
TOWMHCTBA He B YTO/IOBHOM, a B FPaXJaHCKOM MOpsLKe.

B cuny ykasaHHOI 3Ha4MMOCTM MPO6MeMbl pacnpegeneHms 06s-
3aHHOCTE MO A0Ka3blBaHUKO HeMb3sl NPU3HATb CMPaBef/MBLIM, YTO OHa

Mo/b3yeTCs He3HAUNTENbHBIM BHUMAHWEM CO CTOPOHbI YUeHbIX MPOLEC-
CYyaNInCToB.

CambIM [peBHVMM MPUHLMMIOM pacrpejeneHns 0683aHHOCTeN no
[0Ka3bIBaHWIO, BEyLLIMM CBOIKO UCTOPUIO CO BPeMeH PuMa, ClyXuT npa-
BUNO: «Jl0Ka3blBaTb AO/KEH TOT, KTO AB/IAETCA aBTOPOM MOJIOXKe-
HUsl, TPEOYIOLWEro A0Ka3aTeNbCTB». ATOT NPUHLMN HalLen OTpaXKeHWe
JaXe B HalEM HblHe AeCTBYIOLLEM MPaXXAaHCKO-NPOLLECCYailbHOM 3aKO0-
HopgatenbcTBe. B cT. 18 OCHOB rpaX4aHCKOro Cy4onpon3BOACTBa CKasa-
HO: «Kaxpaas CTOpOHa J0/MKHA [0Kas3aTb 06CTOATENbCTBa, Ha KOTOpble
OHa CCbI/TAeTCA KaK Ha OCHOBaHMe CBOMX TPEBOBaHUIA 1 BO3PKEHMIA».

A. f. BbllMHCKUIA nonara, 4yTo 3TOT NPUHLMM ABASETCA 06LLMM
ONA TPKAAHCKOro M YrofioBHOro npoLecca, U Ha 3TOl OCHOBe YTBep-
XJan, YTo MOACYAMMbINA Takke 0683aH [40Ka3blBaTb MONOXEHWS, BblBU-
raemble UM B CBOK 3awuTy. IMockonbKy e A. . BbILWWHCKWIA fonroe
BPEMS CUMTA/ICA HEMOrPeLLMbIM B HOPUANYECKON HayKe, ero MofoxXeHwue
Jano ocHoBaHue E. Mognosckomy v B. Cegneukomy, aBTopam yyebHmKa
rpaxgaHckoro npouecca lMonbckoit HapogHoii Pecny6niukun, 3asBuUTb,
4TO Npob6nema pacnpegeneHns 0653aHHOCTEN [OKa3blBaHNS B COBETCKOM
rpaX4aHCKOM NpoLeccyasibHOM MpaBe peLLlaeTcs Tak Xe, Kak U B Yrosos-
HOM mpoLiecce.

[JaHHOe MOoMoXeHMe He MOXET ObITb  MCMOMb30BAHO B KauyecTBe
UETKOro KpuTepus pacrpefeneHus 06s3aHHOCTER No [O0KasbiBaHUKO HU
ON19 YrOIOBHOTO, HW [/ TPaXKJaHCKOro MpoLeccoB B CUMY ero 3aBucw-
MOCTM OT CyObEeKTVBHOIO (hakTopa. Hanpumep, cyj paccmaTpuBaeT UCK O
BbICE/IEHMMN MO MOTWBAM HeMnaTeXxKa KBapTUPHOW NnaTbl B TeYeHWe 6onee
Tpex MecsleB. VcTew yTBepXK4aeT, YTo Heyniata 6bi1a 06ycnoBneHa He-
YB&OXUTENbHLIMU NpUunHaMu. C TOUYKW 3peHns MpUHLMNa — «JoKasblBa-
eT aBTOp MOMIOXKEeHUs» — WCTel, 0653aH [0Ka3aTb HeYBaKMTENbHOCTb
npuunH. Ho ecnn ucTel, HUYero He BygeT yTBePXAaTb O NpUUMHAX He-
ynnaTbl, a OTBETUMK 3aBUT, YTO MPUYUHBI ObININ YBKUTENBHLIMUY, TO
06513aHHOCTb [1OKa3bIBaHWS XapakTepa NPUUMH YXKe NepemMecTUTCa Ha OT-
BeTuMKa. Bonpoc, o4eBMAHO, 3aK/IHOYAETCA HE B TOM, KTO U 4TO YTBep-
X[aeT, a KTo 06513aH 4TO-TO YTBEPXAATb.
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Mo3aTomy BTOPbIM, MOXanyl, CaMblM PacMpPOCTPaHEHHbIM B UTe-
patype 06LyM MPUHLMIOM pacrpefenieHns 0653aHHOCTel Mo foKasbIBa-
HUIO CMY>XXWT MONOXEHMWE: WCTeL, foKa3biBaeT npaBoobpasytoLime gak-
Tbl, OTBETUMK — MNPaBOMPENATCTBYIOLWME M NpaBonorawawmoune; B
HeraTMBHbIX YCTaHOBUTENbHbIX UCKax — Hao060poT.

Mpexpae Bcero, Kak 6bl10 Y)Xe 0TMEUeHO, TaK HasblBaeMble «mpa-
BOMPENATCTBYIOLLME (haKTbl» HeMb3f paccMaTpuBaTb B KayecTBe Camo-
CTOATE/NbHOIO BMAA HOPUANYECKUX (DAKTOB W NpW UX NOMOLLM B NpuBe-
[EHHOM TO/IbKO YTO NPYMEpe COBEPLLEHHO HEBO3MOXHO PeLlnTb BOMPOC:
[OMKEH N UCTeL, JOKa3bIBaTb HEYBXKUTENbHOCTb MPUYUNH 3a[0/MKEHHO-
CTU MO KBapTWPHOI nate (Ans ucTua 3To — (hakT NpaBoo6pasyoLLmii),
60 OTBETUMK — YBAXKWUTENLHOCTL (MPaBONPENSTCTBYHOWMIA PaKT).

CnepoBatenbHO, paccmaTpuBaeMas KOHLENUUs 4O/MKHA ObiTb CBe-
[eHa K npaswiy: UCTeL, fOKa3blBaeT npasoobpasytolme (akTbl, OTBET-
UMK — npasonorawatowme. Ho, BO-NepsbIX, Cpasy >ke 3amMeTHa HeyHW-
BEPCa/ibHOCTb [AHHON KOHLENUMW, HENpPUMEHUMOCTb ee K Cy4yasM, Ko-
rfa OTBETUMK CTPOWUT CBOHO 3aLLMTY He Ha Ha/IMuMK NPaBonorallaroLLImx
(haKTOB, a Ha yTBepXAeHU 06 OTCYTCTBMM NPaBoo6pasytoLWmMX Un Yac-
TV WX, HaNpUMep, OTPULIAET CBOKO BUHY MO UCKY W3 MPUYMHEHUS Bpeaa.

Bo-BTOpbIX, Te3uC npaBonorawlaroLime (akTbl [OKa3bIBAET, YTO
OTBETUMK ONATb-TaKM HUKOMM 00pa3oM He O6BACHAET, MoueMy, Hampu-
Mep, OTbICKMBAIOLLMIA JONT 0653aH A0Ka3aTh TObKO €ro BO3HUKHOBEHNE,
HO He 0653aH [JO0Ka3bIBaTb, YTO 3TOT AONT HE BO3BPALLEH.

Cnegylowmii 4OBOMbHO PacnpoCTPaHEHHbIA B NUTepaType MpuH-
umMn pacnpegeneHns 0653aHHOCTEA NO [0KAa3bIBAHUKO MOXHO YC/OBHO
Ha3BaTb «TEOpPWei MHTepeca», COrMacHO KOTOPO/ MCKOMbIA (hakT Aos-
XeH 6bITb [JOKa3aH TOl CTOPOHOM, KOTOpas 3anmHTepecoBaHa B ero ycra-
HOBMIEHNW. [JaHHbIA NPUHLMN U3BECTEH HE TOMBKO NIMTEpaType, HO 1 Ha-
LUen onpejeneHHoe OTPaXeHWe B 3aKOHOAATENbCTBeE.

B § 269 Benrepckoro 'K 1911 r. 66110 cka3aHo: «bpems goka-
3bIBaHUS HECET Ta CTOPOHA, B MHTEpecax KOTOPOW Heob6X0AuMO, YTOObI
3T (haKTbl GbINM MPU3HAHBLI CYAOM» STOT MPUHLMMN MO CYLIECTBY CO-
XpaHeH 1 B HblHe felicteyrowem MK BeHrepckoii HapogHoli Pecny6-
nvkn, B 8§ 164 koToporo (B pepakummn 1957 r.) rosoputca: «Heobxo-
OVMble (aKTbl JO/KHA 40Ka3aTb CTOPOHA, MHTEPEChl KOTOPOW TpebytoT,
4T06bI Cy NMPUHAN MX KaK COOTBETCTBYHOLLMMU LelACTBUTENBHOCT»

Ha Haw B3rnsg, «Teopust MHTepeca», Kak W Npefblayline, He pe-
LaeT nNpobnembl pacnpefeneHns 06s3aHHOCTEA NO LOKasbiBaHMIO. Kax-
Oblli ICKOMBIN B cyfe (DakT [0Ka3blBaeTCAA CO CTOPOHbI CBOErO ObITWA UK
HebbITUA. ECn 3TOT (haKT ABNSETCA CMOPHbIM, TO BCErAa OfHa U3 CTOPOH
3a/HTepecoBaHa B YCTaHOB/IEHUW €0 Hannuus, apyras — OTCYTCTBUS.
Mo3ToMy «Teopusi MIHTepeca» He MOMOraeT B OTBETE Ha BONPOC — Kakas
XK€ 13 NPOTMBOMNOJIOXKHO 3a1HTEPECOBaHHbIX CTOPOH 06s13aHa 0Ka3blBaTb

1048



6bITME NNK HeObITUE CNOpHOro thakTa. Ha 0CHOBe JaHHON Teopuu, B Ya-
CTHOCTW, HEBO3MOXHO PELLMTb B NPUBELEHHOM BbilLle NpUMepe BOMpOC:
[OMKEH NN UCTEL, J0Ka3bIBaTb HEYBXKWNTENbHOCTb MPUYMNH 3340/KEHHO-
CTW N0 KBapTUpHOI nnate (3TO B ero MHTepecax), UM OTBETUNK — YBa-
XXWUTENbHOCTb (3TO — B MHTepecax OTBETUMKA).

UeTBepTasd nNOMbITKa OTbICKAHWA  00WeEro npuHuuna pac-
npegeneHns 06s13aHHOCTEVi NO [AO0Ka3blBaHWMIO Oblia cAenaHa Teopueit
«MaTepuanbHOro 1 NpoueccyanbHOro OCHoBaHWA uckaw». K matepuaib-
HOMY OCHOBaHMIO ncka T. M. S165104KoB, a Bcneg 3a Hum u K. C. KOgens-
COH, OTHOCUT: 1) Ha/Mume BCeX NPaBOPOXAAOLLMX (haKTOB MtOC 2) OT-
CYTCTBME BCEX MPABOMPENATCTBYIOLMX UK MpaBonorawaowmx. Mepsoe
— 3TO cneunguyeckme NPeanonoXeHUs BO3HWKHOBEHWS npaBa (Moso-
XUTENbHbIE U OTpULATENbHbIE MPaBOPOXJaloWMe (akTbl); BTOpoe —
obLimMe npesnonoXxeHns npasa. MpoueccyasbHOE OCHOBaHWe WCKa A0-
Ka3blBaeT WCTeL, OTCYTCTBME OAHOr0 M3 OOLMX MPeanonoXeHUn npasa
— OTBETYMK,

B npeabigylueii rnase Mbl NOMbITIMCL MOKA3aTh KPaiHIOW Heor-
peLeneHHOCTb FpaHuLbl Mexay OOWMMU NPeLnonoKeHnsmMM npasa u
thakTamy cneundmyecky NnpaBoobpasyoLLMMI, B CUNY YEro 1 3Ta TEOpUs
He [JaeT YeTKOro 06bEKTMBHOIO KPUTEpMs pacrpeaeneHns 0bs3aHHOCTEN
no [JoKasblBaHWI0. He cniyyaliHo, yto n T. M. fA6noukos u K. C. KOgensb-
COH ONATb-Takn rOBOPAT O TEX XX& NpaBoobpasytoLmx hakTax ¢ Aobas-
NEHNEM anuTeTa «cneuuduyeckne» 1, ¢ Apyroil CTOPOHbI, O MpaBonpe-
NATCTBYHOLUMX U NPaBONpeKpaLlatoLLyXx.

3 COBETCKMX MPOLECCYANNCTOB aHaNOTMYHYHO MO CyLLEeCTBY Mo-
31umio 3aHan J1. M. CMbIWwnseB, 3a8BASIOLWMIA, UTO «06SA3aHHOCTU NO A0-
Ka3bIBaHWMIO pacnpegenstoTcs 3aKOHOM WM YTO BO3MOXHOCTb BO3/IOXKEHUSA
0653aHHOCTW [OKa3blBaHWS Ha Ty WU APYTYHO CTOPOHY YCMOTPEHUEM
Cyfa UCKKYaeTCs», 1, Kak CnegyeT U3 AasibHEeLWero U3noXeHns, aBTop
VIMEET B BUAY MaTepuasibHbIA 3aKOH.

OfHako ecnin 6bl 3aKOH CoAepyan npsiMble yKasaHus 0 pacnpeje-
NeHnn 0653aHHOCTel [0Ka3blBaHUA OTHOCUTENbHO BCEX BO3MOXHbIX
CNydaeB, Toraa, 04eBMAHO, U Camoli NPO6IEMbI He CyLLECTBOBaO 6bl. Ho
B 3aKOHe VMEIOTCA NNLWb eANHWNYHBIE MPAMbIE YKa3aHWsi OTHOCUTE/IbHO
pacnpefeneHns 0653aHHOCTEN J0Ka3bIBaHUSA B TEX UM UHBIX Aenax, fa u
TO He BCerfja npasuibHO MOHMMaeMble cyebHbIMU opraHaMu. Tak, B CT.
7 OCHOB IpaXkfaHCKOro 3aKoHOAaTe/IbCTBa MPSAMO YKa3bIBAETCH, YTO MO
fenam 0 3alimTe 4YecTu M [OCTOMHCTBA UCTel, He 00s3aH [OKa3blBaTb
NOXHOCTb PAacnpoCTPaHeHHbIX O HEM MO30PALLMX CBefeHWI; HaobopoT,
OTBETUMK 0653aH [0Ka3aTb, YTO [aHHble CBEAEHMS COOTBETCTBYIOT Aeli-
CTBUTENbHOCTW. OpHako, CyaebHas Konnerns no rpaxgaHcKuM fenam
BepxosHoro Cyga CCCP B cBoeM 0630pe Cye6HO NpaKTUKKM Mo Aenam
0 3alluTe 4YeCTW M [JOCTOMHCTBA MCTO/IKOBAsa 3TO yKasaHue 3akoHa B
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NPAMO MPOTVBOMNOSIOXKHOM CMbIC/E W YKa3aa — «UCTeL, He 0cBO6OXa-
eTCcA OT [0Ka3blBaHWs HECOOTBETCTBMA AENCTBUTENbHOCTW pacnpocTpa-
HEHHbIX B HEM CBefieHWi». B KauecTBe 060CHOBaHMS 3TOro BbiBoga Kon-
nerwsa cocnanacb Ha T0, 4TO UcTel, 0653aH J0OKa3aTb OCHOBaHWE CBOEro
UckKa.

W, rnaBHOe, AaTb B 3aKOHE MpsMble YKa3aHWA O pacnpegfenieHnm
06513aHHOCTEN N0 JOKa3bIBAHNIO OTHOCUTENBHO BCEX MbICIMMBIX Cly4aeB
6b110 Obl NPAKTUYECKMN HEBO3MOXHbIM, TaK Kak 370, BO-MEPBbIX, MPUBESO
6bl MO KpaiiHel Mepe K YABOEHWO BCEX HOPM MaTepuanbHOro npaea, BO-
BTOPbIX, HE UCK/OYaN0o Obl HEOOXOAMMOCTY TOMIKOBAHUA 3TUX HOPM AN
OC/IOXXHEHHBIX C/Ty4aeB.

MpesymMnumm Mornu 6bl paccMaTpMBaTLCH B KAYeCTBE 0OLLEro Kpu-
Tepus pacrpeaeneHnsi 06513aHHOCTeN MO [OKa3blBaHWI, €Cnn Obl COBET-
CKOe npoLeccyaibHOe NpaBO 3HA0 YCTAHOBMEHHYHO B 3aKOHE 3aMKHY-
TYIO CUCTEMY [OKa3aTe/IbCTBEHHbIX Npe3yMnuuii. Mexay TeM ¢ NofHow
OYEBUAHOCTHIO MOXKHO FOBOPUTL O TOM MW MHOM NPE3yMMLMK B CPaBHU-
TeNbHO PefKUX CAy4yasx, Korga oHa npsmo (hopMynmMpyeTcs 3aKOHOM.
bonee TOro, B aTUX Cyyasax He BOMNPOC O pacrpeseneHnn o6s3aHHOCTeN
Mo [OKa3blBaHWIO PELLAeTCs Ha OCHOBE Npe3yMmnuuun, a HaobopoT, cama
NPesymnuma BbIBOLUTCA M3 YCTAHOB/IEHHOIO B 3aKOHE MpaBw/ia 0 pac-
npegfeneHnn 06a3aHHOCTEN A0KasbiBaHWSA, HaNpUMep, NPe3yMnuus BUHbI
NpUUUHNUTENS Bpeda. UTo ke KacaeTcs OCTa/lbHbIX: KOHCTPYWpPYEMbIX B
Teopuu NpesymnumiA, KOTopble, Hanpumep, N0 MHeHuto . J1. LUTyTuHa,
«BbITEKAKOT eCTECTBEHHO W3 ...CMbIC/Ia» 3aKOHAa TO KPYr TaKOBbIX BbITe-
KaeT «eCTECTBEHHO» W3 CMbIC/IA 3aKOHA YyTb /I He AN K&XA0ro aBTopa
Mo-CBOEMY.

HeynoBNeTBOPUTENBHOCTL  PACCMOTPEHHBIX  OBLLMX  MPUHLMNOB
pacnpefeneHns 00s3aHHOCTEN N0 [OKa3blBaHWMKO NOCAYXWAA MPUYUHON
MOMbITOK CKOMOMHMPOBATb 3TU MPUHUMMLI Mexay coboi. Tak, A. 4.
BbILWMHCKMI NbITaNcs 06beAMHNTL MOJSIOXKEHWE «[0Ka3blBaeT aBTop YT-
BePXKAEHMA» C «Teopuein nHTepeca»; K, C. KOgenbcoH Bcneg 3a T. M.
A6N0YKOBbIM COEAVHSET KOHLEMLMIO «MaTepuanbHOro 1 npoLeccyanb-
HOr0 OCHOBaHMA MUCKa» C KOHLEMNUuein npaBoobpasyoLmx 1 npasornora-
Wwarowmx thaktopos»; T. A. JlunyaluBuam CoeAnMHSET NPUHLMMbI «/1erKo-
CTU» [OKa3blBaHWUSi C «BEPOSTHOCTbIO». HO MpOTUB BCEX 3TUX KOM-
OMHMPOBAHHBIX PELLEHWI BOMPOCa COXPAHAKT CWUYy BCe MPUBEAEHHbIE
paHee KpuTMueckue coobpakeHns. HeT HeO06X0AMMOCTH pacCcMaTpuBaTh
WHblE, BbIABUHYTbIE B OYpPXKYa3HON nuTepatype o6Lime NpuHUMNGLI pac-
npeseneHns 06s13aHHOCTEN NO [OKa3blBaHWIO, Kak-TO: MPUHLMMN COCTA3a-
TeNbHOCTW, AeNeHune (haKTOB Ha NONOXKUTENbHbIE U OTPULLATENbHbIE W Ap.
YKa3aHHble TeOpUN NONYUUNN OBCTOSATENbHYIO KPUTUKY B OYpXKyasHOi
NMTepaType 1 He NOMyYnIN OTPEKEHUS B COBETCKOW N1TepaType.
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TLWETHOCTb OTbICKaHWS 06LUEro MpUHUMNA pacnpefeneHus o6s-
3aHHOCTE MO [0Ka3blBaHWMIO 3acTaBW/a OTAENbHbLIX GYpXKyasHbIX Hpu-
CTOB NPUXOANTb K BbIBOAY O HEBO3MOXHOCTMW PELLEHNSI MPo6G/embl 6pe-
MEHW [0Ka3blBaHUS Ha OCHOBE eAMHOI0 KPUTEPUS U O TOM, YTO 3Ta Npo-
6nema (haKTWYECKM PEeLLaeTCcs Ha OCHOBE CrpaBea/IMBOCTHU.

* *

Ha Haw B3rnsg, HeBepHO OTpWUATb HasMuMe O6LLEro npuHuMna
pacnpegeneHus 06513aHHOCTE NO A0Ka3blBaHUKO LWL Ha TOM OCHOBa-
HUW, YTO 3aKOH MHOTAa YCTaHaBMBAET MPaBua, He OTBEYAOLLME 3TOMY
npuHUMny. Hanmume m3bATUIA M3 Kakoro-nmbo npuHUMna (rnacHocTw,
HEeMOCPeLCTBEHHOCTW W AP.) He OTPMULAEeT CaMoro mpuHUmMna. Vickioue-
HUE 13 NpaBuaa NLWb NOATBEPXKAAET HaNMUME NpaBua.

OcHoBoli pacnpefaeneHnsi 06s3aHHOCTE NO A0Ka3blBaHUIO B CO-
BETCKOM TpaXKaHCKOM MPOLIECCE CMYXXWUT He KPUTEPUIA crpaBes/IMBOCTY,
3a KOTOpbIM B Oyp)Kya3HOM MpOLECcCe HepeaKo CKPbIBAOTCS KNacCoBble
WHTEPECHI, a NPUHLMN 0ObEKTNBHON UCTUHBI B Npegenax, He06XoanMbIX
AN OCYLLECTBMIEHNS 3ada4 COBETCKOro mpasocyams. MpuHUuMn o6bek-
TWBHO UCTUHLI — NpPaBWo, 3afayn NPaBoCyAUs MOTYT faTb OCHOBaHWe
AN ONpeAeNeHHbIX OrpaHNYeHnin feliCTBMS 3TOr0 NpaBua.

Mpexge BCero, NPUHLUMN 06BHEKTUBHONM UCTUHBI SBASIETCS PYKOBO-
OAWMM  Haya/loM [An1s 3aKoHogatens. 3akoHoAaTeNlb, PYKOBOACTBYSICh
JaHHbIM NPUHLMNOM, pacnpegensieT 0653aHHOCTM MO [0Ka3blBaHWIO Ta-
KM 06pa3om, 4TOGbl OblN0 06ecrnevyeHO AOCTOBEPHOE YCTaHOBMEHME
BCEX CYLLECTBEHHbIX An5 Aena (hakToB, a NPy HEBO3SMOXHOCTW TaKoro
[IOCTOBEPHOr0 YCTaHOBMEHWS, YTOObI BbIBOA Cyfda O (hakTax Obln Kak
MOXXHO 6/1MKe K UCTUHE.

TpeboBaHMe — 06ecneunTb [JOCTOBEPHOCTb, a Mpu  He-
BO3MOXHOCTW [JOCTOBEPHOCTW — BEPOSITHOCTb BbIBOAOB CyAa, — OAVHa-
KOBO MpUCYLLe KakK YronoBHOMY, TakK M rpaXgaHCKOMy MpoLeccy, HO
MposB/SETCA 3TO TpeboBaHWe B HUX MO-pPasHOMY. 3afaum COBETCKOro
MpaBoCy Vs MO YrofloBHbIM AeflaM He MO3BO/SKT YCTaHaB/MBaTb Ha OC-
HOBE BEPOSITHOCTM KakoW-nnb0 (hakT NpOTUB MHTEPECOB MOACYAMMOrO.
Ha ocHOBe BEPOSTHOCTM MOFYT OblTb YCTaHOBNEHbI (aKTbl TOMbKO B
nonb3y Mmoacyaumoro. CTeneHb BEpPOSTHOCTM B 3TOM Crlydae He MMeeT
3HaueHus. Camasl He3HauuTe/bHas BEPOSITHOCTb MOXKET C/YXKWTb OCHO-
BaHMEM ANs peLleHns Bompoca B Nosb3y Nogcyaumoro. Mostomy B yro-
NOBHO-MpOLeCCya/ibHOM NInTepaType B KayecTBe NMpUHLUMNA pacnpegene-
HUs1 06513aHHOCTE N0 JOKAa3blBaHWIO CKOHCTPYWMPOBaHa TaK HasblBaemas
Mpe3yMnuus HEBUHOBHOCTM, B CUY KOTOPOIA 00S13aHHOCTb A0Ka3blBaHMS
BCEX (haKTOB, 0GOCHOBLIBAIOLMX OOBMHEHWE, NIEXWT Ha roCyAapCTBEH-
HOM 06BMHUTENE. [OACYANMBIA He HECEeT Kakoh-nMbo npoueccyanbHON
06513aHHOCTV MO [AOKa3bIBaHMIO.
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[Jloka3sblBaHne 06BUMHEHMA [OMKHO OCYLLECTBNATLCA Kak C Moso-
XXUTENbHOI CTOPOHbI (HanMuMe BCEX 3M1EMEHTOB COCTaBa NPeCTYN/EHNS),
TaK 1 C OTpULaTebHON (OTCYTCTBUE COCTOSAHUS HEO6XO0AMMOIE 0BOPOHBI,
KpaiiHei Heo6X0oAMMOCTM 1 T.M.). B cuny aToro B COBETCKOM YrO/IOBHOM
rnpotecce, no crnpaseanvsomy yreepxaeHnto M. C. Ctporosunya, Hefo-
MyCTUM Kakoi-nnmbo nepexof 0653aHHOCTU [OKa3biBaHWA OT 06BUHUTENSA
K nogcyavmomy.

B oTavuve OT npesymnuuy HEBMHOBHOCTM, OXBaTblBalOLLEl BCe
CaMble pa3/INyHbIe CTEMEHN BEPOATHOCTU HEBUHOBHOCTM, B OCHOBE A0Ka-
3aTeNIbCTBEHHbIX, NMPE3YMMLWIA COBETCKOIO FPaXKAaHCKOro npoLeccyaib-
HOro Mpa.a /IeXUT MakCUMaibHas BepoATHOCTb. CO0BpaXKeHWs NonuTu-
UECKOI W XO3ANCTBEHHON LieNecoobpasHOCTM B OMpefeneHHbIX Cyyasx
MOrYT BbIHYAUTb 3aKOHOAaTens OTOWTU OT TpeboBaHWS MakCUMasbHOW
BEPOSATHOCTM M NpU pacnpegeneHnn 0653aHHOCTEN MO [0Ka3bIBaHUIO OT-
JaTb NpegnoyTeHne TPebOBaHWMIO 3alUUTbl OMPeAeNieHHbIX BaXHbIX C
TOYKM 3PEHNS roCyAapcTBa MHTEPECOB.

Tak, B lMocTaHoBneHun OTgena Tpyga U MPOMbILLJIEHHOCTM NpU
kommuTeTe COBETCKMX OpraHusauuii BoctouHoin Crbmpm 6bI10 CKasaHo:
«B cnyyae HeBblgauM paboyemMy pacHeTHON KHUKKW, BCE HEACHOCTH, Bbl-
TeKatoLLye 13 [OroBopa HaiMma... Cyfe6bHbIMU YUPeXAEHUAMU Y KOMWC-
capuaToM Tpyga 6yayT TONKOBaTLCA B MoMb3y paboyero». [aHHoe mpa-
BMIO 03HAYano, YTO HE3aBMCKMMO OT TOro, BbICTyMaa Av pabounii B ponu
MCTLA UN B PO OTBETYMKA MO CMOPY, OCHOBaHHOMY Ha JOr0OBOpe Hall-
Ma, He3aBMCUMO OT CTeneHW BEPOATHOCTU HANMUMA WAW OTCYTCTBUSA
CMOPHbIX 00653aTeNbCTB TPYAOBOr0 HailMa, cyp 06s3aH 6bin (Mpy oOT-
CYTCTBMM PacUeTHON KHWKKWM) KOHCTAaTMpOBaTb CMOPHble (DakTbl Tak,
4TO6bI 3TO COOTBETCTBOBANIO MHTEpecam pabouero. Ha apyroii cTopoHe B
rPXKAAHCKOM MpOLecce, B Ka4eCcTBe KOTOPOI B TO BPEMS, Kak Mpasuso,
BbICTYMaNM KanuTaIUCTUYECKUE 3NEMEHThI, ieXana 0683aHHOCTL Onpo-
BEPXKEHWS YCTAHOB/IEHHOM MPe3yMnumMy B Nonb3y paboyero.

HeBepHO yTBepXaeHUe 6ypXKyasHbIX FOPUCTOB O TOM, YTO 3aKOHO-
Jatenb, pacnpesenas 065A3aHHOCTY N0 [OKa3blBaHWUI0 MeX[Y CTOPOHAMMK,
PYKOBOACTBYETCA AKOObI MPUHLMMOM «CMpPaBeAsIMBOIO YpPaBHEHUS» MO-
NIOXKEHUS CTOPOH. 3a «CnpaBeAnMBbIM YPaBHEHUEM» B AeCTBUTENLHOCTY
HepeaKo CKPbIBAETCA 3aLiMTa MHTEPECOB FOCMOACTBYIOLLEro Kacca.

HeBepHO TakXe M abCTpakTHOE MNOMOXEHWe, OYATO COBETCKOE
rpaX4aHCcKoe npoLeccyanbHoe NpaBo 3alyLLaeT 60/bLle UHTepPeCh! UCT-
La, YeM OTBETUMKA, UM — HaobopoT. B 20-x rr., Korjay Hac cyLlecTBo-
B/  KanUTaIUCTUYECKNE 3MEMEHTBI, TPaXAaHCKOe MpoLeccyanbHoe
npaBso, Kak OblfI0 OTMeYEHO, 3alyLLano B NepByt0 04epedb WHTEPECH
TPYZAALLMXCS, HE3aBMCMMO OT TOr0, BbICTYNa TPYAALLMIACA B NMpoLecce B
pO/M MCTLA UK OTBETYMKA.
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TakvM 06pa3oMm, 3aKOHOLaTe/lb, OCHOBbLIBasACh Ha NPUHLMNE 06b-
EKTWBHOI MCTVHbI 1 NPUHUMas BO BHMMaHWEe HEo6X0AMMOCTb Mpenmy-
LLECTBEHHOW 3alUThl OMPeAENIEHHbIX MOMUTUYECKMX W XO3SICTBEHHbIX
MHTEPECOB, YCTaHaB/IMBAET A1 T€X UM UHbIX KaTeropuii fen KOHKpeT-
Hble MpaBw/a pacnpefeneHns o0bs3aHHOCTel Mo AoKasbiBaHUIO. OTnpas-
NAACb OT 3TUX MpaBuf, HPUAMYECKAs Teopusi KOHCTPYWpYeT COoOoT-
BETCTBYHOLLME [OKa3aTeNbCTBEHHbIe Npe3ymMnuun. B nofobHbIX ciyyasx
peLLeHne BOMPOCa O pacnpegeneHnn 0643aHHOCTEN NO [OKa3biBaHUIO B
CyfebHOIN NMpaKTMKe He Bbi3bIBaeT 0COBbLIX COMHEHWI U CBOANTCS B HEOO-
XOAUMbIX Cny4yasx K TO/IKOBaHWIO COOTBETCTBYHOLLUMX MPaBOBbIX HOPM.
MoaToMy O06LWMIA KpuTepuiA pacnpeaeneHms 06si3aHHOCTE MO A0Kasbl-
BaHMIO HYXXEH NPAKTUYECKW NULLL NS CNyYaeB, B OTHOLUEHUM KOTOPbIX
HET MPSIMbIX U KOHKPETHbIX YKa3aHWiA 3aKoHa.

OcHoBOVi Ans onpeaeneHns aTOro KpUTepusi, Kak 1 4nis 3aKoHoda-
Tens, TPWU PeryinpoBaHWM 006s3aHHOCTEN MO [OKa3blBAHWIO CAYXWT
MPVHLMN 0OBLEKTUBHOMA UCTWHBI. B cuny 3TOro NpuHUMNa Npexge BCero
npo6ema pacnpegeneHns 0643aHHOCTEN MO [OKa3biBaHWUIO B COBETCKOM
rpaXgaHCKOM MpoLecce, B OT/IMUME OT BYpXKyas3HOro, Ao/MKHa ObITb pac-
uneHeHa Ha [jBa Borpoca: 1) ¢ Koro cyg Brpase notpe6osaTb Heobxoau-
Mble [0Ka3aTenbCTBa? 2) Ha KOro MoryT ObiTb BO3/IOXEHbI Hebnaronpu-
ATHbIE FOPUANYECKNE MOCNELCTBUA OTCYTCTBUA [0Ka3aTeIbCTB?

COBETCKWIA Cyq yCTaHaBMBAET He MOGeANTENS B CMOPE, a UCTUHY.
[na aToro oH fo/mkeH TpeboBaTb [OKa3aTeNbCTBA OT TOrO, Y KOro Tako-
Bble eCTb, C/1Iel0BaTeNbHO, HE TOMbKO CO CTOPOHbI, 06513aHHON K [OKa3bl-
BaHWIO, HO W C MPOTUBOMOMIOXHON CTOPOHLI, ECIM TaKOBOW MO 06CTOSA-
TeNbCTBaM fienia MOXeT 0Ka3aTbCa flerye NpefcTaBuTb Te UAN UHble [0-
KasaTenbCTBa. Hanpumep, CorfacHo CyLIeCcTBYHOLLEMY NMOPALKY pacyeToB
Uf1eHOB Kacc B3aMMOMOMOLLM, BO3BpaT fo/ra B Kaccy oqopmiseTcs Be-
[OMOCTbIO, XpaHsILLEencs B fenax Kaccbl. ['paXaaHWH, BO3BpaTVBLLWIA
[ONT, HUKaKMX J0Ka3aTeNbCTB BO3BpaTa Ha PyKu He nosnyyaet. Mostomy
€C/IM BO3HWKAET Crnop 0 (akTe BO3BpaTa 4o/ra, T0 Cyq LOKeH noTpebo-
BaTb [OKa3aTeNbCTBa B MOATBEPXKAEHWE 3TOr0 MPaBonoraLlatoLero gak-
Ta He OT OTBETUMKA, 0653aHHOr0 J0Ka3aTh Ynnary, a 0T Kacchl.

OcC06eHHO OTYeTIMBO [aHHOE MOMIOXEHME OblO BbIPAXEHO, Ha-
npumep, B onpegeneHun CyaebHOW KOMernm Mo rpakgaHCcKiM fenam
BepxosHoro Cyga CCCP no feny vcka Fpy3vMHCKO KOHTOpPbI «3aroT-
3epHO» K YMpaBneHuto 3aKaBKa3CKOM >KeNe3HON A0poru O B3bICKaHWK
510 py6. wrpacha 3a HeCBOEBPEMEHHYIO OCTaBKY rpy3a.

HapogHblii cyf OTkasan B MCKe MO MOTWBaM HEMpencTaB/eHns
NCTLOM JOKYMeHTOB. OTMeHsS 3TO pelleHune, Konnerus, ccbinasch Ha n.
2 MocTtaHoBneHus MNnenyma BepxosHoro Cyga CCCP ot 29.1.42 r., yKa-
3a/1a, UTO «B CNy4ae HEBO3MOXHOCTW ANS UCTLA NPeSCcTaBUTb AOKYMEH-
Tbl B MOATBEPXKAEHME MCKa, BBMAY HEBO3BPALLEHWS UX [OPOroii mocne
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PacCMOTPEHUSI NPETEH3UN, CYA... AO/MKEH UCTPe6oBaTh OT OTBETUMKA Ma-
Tepwas, NpeabsABEHHbI UCTLLOM NpY 3a8B/IEHUN MPETEH3NU»,

Takum 06pa3oM, Npu peLLeHnn Bonpoca 06 NcTpeboBaHUM J0Ka3a-
TeNbCTB COBETCKWIA Cyf, B OT/IMYME OT OYpXKyasHOro, PyKOBOACTBYETCS
He MpaBWiaMmn pacrpefenieHns 06s3aHHOCTEN MO [J0Kas3blBaHWIO, a BbITe-
KatoLyMM M3 NPUHLMNOB 06BEKTUBHON UCTWHBI 1 NPOLIECCYaNbHOM 3KO-
HOMUM COOBPaKEHNSIMW HaMBONbLUEA NErkocT MoMyyYeHns [oKasa-
TenbcTB. MNpaBuna e 0 pacnpegeneHn 0653aHHOCTe NO [OKa3bIBaHNIO
nprobpeTaloT NPaKTUYECKOe 3HaYeHWe N1LLbL B C/lyYae Hef0CTaTOYHOCTH
[0Ka3aTeNlbCTB AN1S1 YCTAHOBMEHNS HanMuMsi UKW OTCYTCTBMSL TOr0 WUm
MHOI0 MCKOMOTO (haKTa.

KakoB >ke 0OLUMIA KpUTEPWIA peLLieHnst BOMPOCa O BO3/IOXKEHNMN He-
61aronpusTHLIX PUANYECKNX MOCNEACTBUIA He0Ka3aHHOCTY Ha Ty Wu
WHYH CTOPOHY? Kak y>ke 6blno 0TMeueHo, HeGMaronpusTHbIE opuanye-
CKVe NMocnefCcTBMS HeJOKa3aHHOCTMW SBMSKOTCA CaHKUMeR. MOCKONbKY e
HeobXxoAMMbIM  YC/IOBMEM  NPeAyCMOTPEHHOW B cCaHKUuM  OT-
BETCTBEHHOCTM MO COBETCKOMY MpaBy (3a UCK/TOYEHWEM CNy4aeB MPsSIMO
yKasaHHbIX B 3aKOHE), CY>WT B/HA CyObeKTa OTBETCTBEHHOCTU, TO U
HebMaronpuATHbIE HOPUANYECKME MOCNEACTBMS  HeOKa3aHHOCTK BO3-
NaratoTCs Ha Ty CTOPOHY, KOTOpas Moria 1 fo/mkHa 6bina 06ecnevmnTb
cebsi HeOOX0AMMbIMM 1OKA3aTeIbCTBAMMW B COOTBETCTBUM C YKa3aHUEM
3aKoHa /mbo, Mpy OTCYTCTBMU TaKMX yKaszaHWiA, B COOTBETCTBMM CO
CBOMMU MHTEPECAMM.

HasHauyeHue 060l caHKUMM — NobyAnTb CyObekTa K yrogHomy
rocyaapcTBy rMoBeAeHWI0. HasHauyeHue caHKUMM, KOTOPO CHabXeHa
0053aHHOCTb MO [0Ka3blBaHUO — MOBYAMTb CTOPOHbI TPaXKAAHCKUX
MPaBOOTHOLLIEHW 06ecneunBaTh Cebs Ha Cydail CyfebHOro criopa He-
00X0AVMbIMU [0Ka3aTe/IbCTBAMU, XPaHUTb WX, MPEeACTaBAsATb B CYA U TEM
cambIM 06/1eryaTth BbIMOMHEHWE 3afa4yn N0 YCTaHOBNEHWIO UCTUHBI.

dopmynnpys 06WMIA NPUHLMN BO3/IOXKEHUS OTBETCTBEHHOCTM 3a
Hef0Ka3aHHOCTb, a OTCloda WM KpUTepuin pacnpefeneHus ob6s3aHHOCTeN
no A0KasblBaHMIO, Mbl MO/b3yeMCS MPU3HAKOM «MHTEpeca». B cBA3n ¢
3TUM BO3HMKAET BOMPOC, YeM KE NMPeAsIOKEHHbIA MPUHLMMN OT/IMYaeTCA
OT MOABEPrHYTON paHee KPUTUKE «TEOPUM UHTEpeCa»?

OTnnume — CyLLIeCTBEHHOE, M COCTOUT OHO B TOM, YTO COflacHO
TEOpUM «MHTEpeca» MpU pacnpegeneHnn 06s3aHHOCTEN MO [oKasblBa-
HMI0 NPUHMMAETCSA BO BHUMaHMe «MHTEPEC» CTOPOHbI B Y>Ke BOSHUKLLIEM
npouecce. A B 3TOM C/ly4yae CTOPOHbI 061afat0T MPOTUBOMOMOXKHbBIMM
MHTepecamun. BcneacTeme 3Toro M HEBO3MOXKHO Ha OCHOBE [aHHON Teo-
pUK oNpeaeniThb, Kak, Hanpumep, A0/MKHO OCYLLECTBAATLCA [OKa3blBaHe
Mo MCKy O B3bICKaHUM A0/Mra U3 AOroBopa 3alimMa, ecn OTBETUMK YTBEP-
XJaeT 0 BO3BpaTe fonra. VcTew 3avHTepecoBaH [oOKasaTb (hakT HeBO3-
BpaTa, OTBETUMK — (hakT Bo3Bparta. J1tobas npe3ymMnuus B 3TOM C/y4ae
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6blna 661 NPoOV3BO/bLHON. C paBHbIM YCMEXOM MOXHO WUCXOAWUTb Kak U3
NPEANONIOXKEHNSA, YTO BO3HMKLLEE MPABOOTHOLLEHME MPOAO/KAET Cyllle-
CTBOBaTb, Tak M U3 MPOTUBOMOMOXHOIO — 6OMBLUMHCTBO AO/MKHUKOB
[06pOBONLHO BO3BpALLaeT foAru. MoaToMy, Kak 6blI0 yXKe OTMEYeHo,
CTOPOHHWKW «TEOpUW WHTepeca» MpW MOMbITKE ero KOHKPeTM3auuu u
nonajatoT B IOHO TEOPUM «MPaBOOBPa3yOLWMX M MPaBOMOraLlatoLLmX
(haKTOB».

3awiaemasn e KOHUENUMA VMEET B BUAY, NPeX[ie BCero, 40 u
BHe NPOLLECCYasbHbIV MHTEPEC; He TOT MHTEPEC, KOTOPLIA MMeeTCs Y CTO-
POH B MpoLecce, a MHTEPEC, KOTOPbIA Obll MPU BO3HUKHOBEHUW TPaX-
[aHCKMX MPaBOOTHOLLEHWIA, UX U3MEHEHWM, NPeKpaLLeHnK, COBEPLLEHNM
OTAEeNbHbIX AENCTBMIA. Mpu 3aknoyYeHnM [OroBopa 3aiima, Hamnpumep,
3aMMofaBeL, a He 3aeMLUMK 3avHTEpPecOBaH B MOYYeHUW pacnucku. W,
Hao60poT, NpW BO3BpaTE 40/ra He 3aMMOojaBeL, a 3aeMLUMK 3auHTepeco-
BaH B MO/yYeHUN [OKa3aTeNbCTB BO3BPaTa JEHer.

WNTaK, oTpuuatenbHble MNOCNECTBMA HELOKa3aHHOCTU MCKOMOrO
(bakTa MafaloT Ha Ty CTOPOHY, KOTOpas BMHOBATAa B HEMpeACTaBneHWU
Cyny HeobXoauMbIX LOKa3aTeNbCTB. HO KpuTepuii «BUHbLI» B CUY MPUH-
LMna 06bEKTMBHOM UCTWHbI BCTYNaeT B AEVCTBME NWLWb NPWU HEBO3MOX-
HOCTW JOCTOBEPHOIO YCTAHOB/IEHWA HA/IMUUA UK OTCYTCTBMS MCKOMOTO
(bakTa. B €BA3M C 3TUM BO3HWMKAET BOMPOC: B KAKOM COOTHOLLUEHWUMN KpW-
TEPUIA «BMHbI» HAXOAUTCA C BEPOSTHOCTHIO?

J1. T1. CwmbllWwnseB cnpaBeg/MBO yTBepXKAaeT: «HefoKa3aHHOCTb
(haKTa He WCKIOYaeT BEPOATHOCTW €ro CyLLeCTBOBaHMA U 06bABNATL Ha
OCHOBaHWM HefOKa3aHHOCTM ObITWS (hakTa [OKa3aHHOCTb ero HebbITus,
3HAUNT NPUHKMMATL BEPOSTHOCTb 3a UCTUHY». OAHAKO OTCYTCTBME Y CTO-
POHbI [0Ka3aTeNbCTB, KOTOpble OHAa 00si3aHa Oblia MMETb, CBUAe-
TeNbCTBYET B NO/Mb3Y 60/bLUEN BEPOSTHOCTM TOr0, YTO B AENCTBUTENLHO-
CTW He CYLUECTBOBa/1I0 M camoro pakta, KOTOPbIA AOMKEH Obln 6biTh
NoATBEPXKAEHHBIM foKa3aTeNbcTBaMu. [03TOMyY 3alMLLaeMbIiA NPUHLMM
He MPOTVBOPEUNT «BEPOSTHOCTW», a SIBNSETCS BCETO /ML €8 KOHKPeTU-
3aumeli, obneryaet ee NpPUMeHeHWe NMpPU HEBO3MOXHOCTW [LOCTOBEPHOIO
YCTaHOB/EHMS (DaKTOB.

Mpy onpefeneHnn PUANYECKUX MNOCNEACTBUIA HeLOKa3aHHOCTU
Nno KpUTEPUIO «BUHbI» BO3HMKAET W APYroli BOMPOC: Kak ObITb, ecnu oy-
[€eT YCTaHOBJ/IEHO, YTO OTCYTCTBME [0Ka3aTe/NbCTB HW B KakoW Mepe He
MOXET ObITb MOCTABNEHO B BWMHY CTOPOHe, 06s13aHHOW MX UMETb? Ha-
npvMep, 3aMMojaBeL, NPy 3aK/IoYeHUN JOroBopa B COOTBETCTBUM C Tpe-
60BaHMAMK 3aKOHa MOMYyUMT PacnucKy, HO NocnefHss Obinay Hero no-
XWLLEeHa, Cropesia Bo Bpems noxapa v . .

Ha Haw B3rnsg, noctaBieHHbI BOMPOC AO/MKEH peLlaTbes B COOT-
BETCTBUM C OCHOBHbIM MPUHLMMIOM OTBETCTBEHHOCTW MO COBETCKOMY
npaBy: HeT BUHbI, He JO/MKHO ObITb M OTBETCTBEHHOCTU. 3aMMofaBeL, B
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3TOM C/y4ae LOMKEH MUMETb NPaBO Ha [OKa3blBaHWe 0OCTOATENbCTB, CBU-
[eTe/NbCTBYIOWMX 06 OTCYTCTBUW €ro BWHbI B HeNpescTaBneHun ycra-
HOBJ/IEHHbIX 32KOHOM MUCbMEHHbIX [OKA3aTeNbCTB, U NPU 4O0Ka3aHHOCTY
3TUX 06CTOATENLCTB OH BrpaBe BOCMO/b30BaTLCA BCEMU MHLIMU [OKa3a-
TeNbCTBaMU, B TOM YMCNE U CBUAETENLCKUMU NMOKa3aHUAMM.

B 37O CcBA3M 3acny>XuMBaAeT BHUMaHWA MpPaBu/o, Cofepxalleecs B
cT. 134 I'MK. HapogHoin Pecny6nuku bonrapun: «B Tex cny4yasx, B Ko-
TOPbIX 3aKOH TPebyeT MpeLcTaBeHNs MUCbMEHHOTO [OKYMEHTa, CBuAe-
TeNbCKVE NMOKasaHUs JOMycKatoTes, ecnu 6yaeT [0Ka3aHo, YTO JOKYMEHT
YTEPSH UM YHUUTOXEH He MO BUHE CTOPOHbI».

B MK PC®CP 1923 r. He 6bIn0 NOAOGHOr0 npaBwia, XoTs, Kak
y)Xe 0TMeyanochb, NpPakTUKa OTCTynana OT 3anpeTa WCMo/b30BaHUs CBU-
[eTenbCKNX nokasaHuit. MpegnoxeHne o BHeceHun B MK BECCP no-
[06HOI HOPMbI 6bIN0 OTBEPrHYTO, B AeicTBytoWmMX MK COO3HbIX pec-
ny6/MK Takoro npasuna He cofepxuTcs. OfHAaKO B NMTepaType BbICKa-
3bIBAKOTCA B3rNsAAbl, YTO NPUMEHEHWE NPaBWA JOMYCTUMOCTU He LOMKHO
HOCUTb «(hOPMasIbHOrO XapakTepa». Takue B3rfsgbl TEOPeTUYECKM 060c-
HOBLIBAKOT NPOM3BO/ B PELLEHWI BONPOCa O MPUMEHEHUM MPaBWA fONYyC-
TUMOCTN [0Ka3aTenbCTB, HapyLUeHWe MPOLECcCyanbHOro 3akoHa, W60
rpaHuLbl «He(hopMasbHOTO MPUMEHEHMS 3aKOHa» HAXOLATCA TOMbKO B
npaBoco3HaHuu cyaeii. B TTIK coto3HbIX pecrny6nnk fo/mkHa ObiTb BHe-
CeHa HOpMa, aHanornyHas cogepxkalelica B ¢T. 134 MK HPB. W Torga
oTnageT HeobXoaMMOCTb 0BOCHOBLIBATL «HE(DOPMalbHOE» MPUMEHEHME
npasua 0 4OMYCTUMOCTM LOKA3aTeNbCTB.

HeBepHO 6bIN0 Obl ONacaTbCs, YTO Ha/MuMe TaKoi HOpMbl ByaeT
YrpoXarb NpUHLMNY OObEKTMBHON MCTUHLI. OCHOBA NpaBus LOMYCTW-
MOCTW [0Ka3aTe/lbCTB B COBETCKOM TIPaXKaHCKOM MpoLecce sBASeTCH
NPUHUMNMANBLHO MHOM, YeM B BypXKya3HOM MpoLecce.

«BbypXyasus... He 0CTaBWna MeXZAy NOAbMW HUKAKOWA apyroi cBs-
31, KpOMe ronoro uHTepeca, 6eccepieqHoro «4ymctoraHar»... OHa npespa-
TWMA NINYHOE AOCTOMHCTBO YenoBeka B MEHOBYH) CTOMMOCTb..» B 6yp-
XKyasHOM 06LLECTBe BCe, YTO MOXET MMETb KaKyo-iMbo MEHOBYHO CTOW-
MOCTb, BbICTYMaeT B KauecTse ToBapa. [103ToMy faxe Npu yCTaHOBNEHUN
npaswa JoNyCTUMOCTY J0Ka3aTeNlbCTB B IPaXAaHCKOM npouecce 6ypxy-
a3Hblil 3aKOHOAATENb MOAXOAWT K CBUAETENbCKUM MOKasaHusM (hakTu-
YeCKM Kak K ToBapy. Hanpumep, BO (hpaHLy3CKOI tOpnanYecKon nute-
paType OTMeYaeTcs, Y4TO MpY WU3LaHUW TPaXAAHCKOro Kogekca 060CHO-
BaHHO PYKOBOACTBOBA/INCH COOBPAXKEHNAMM O TOM, YTO MO AeflaM C He-
60/bLLON CYMMOIN MCKa NOAKYNbl CBUAETENel 6yayT peaknmMmn, néo pac-
X0[bl Ha 3TO ByAyT NpeBbIWaTh pasMep CyMMbl UCKa.

B ocHoBe npaBw/ A0MYCTUMOCTY COBETCKOIO FPaXK[aHCKOro npo-
LlecCyanbHOTO MpaBa fleXaT He COOBPaKEHWS O BO3MOXHOM MOAKYTe
CBUfETENEl, He ONaceHus BCMEACTBME 3TOMO 3a UCTUHHOCTb CYAe6HbIX
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MOCTaHOB/EHWIA, a HEOBXOAMMOCTb AVUCLMNAMHMPOBAHUSA CTOPOH TpaX-
[@aHCKMX NPaBOOTHOLUEHWIA. [103TOMY W MPUMEHEHME CYLLECTBYHOLMX
3anpeToB MCMOb30BaHWA CBUAETENbCKMX MOKasaHWUIA onpaBgaHo nLLUb B
TOI Mepe, B KOTOPOI MOXHO MOCTaBUTb B BUHY CTOPOHE B rPaXKAaHCKOM
MPOLIECCe HEBbINOMHEHUE €0 TPebOoBaHWUIA 3aKOHa.

[oKasblBaHne OTCYTCTBMS BWHbl B HEMPeACTaBMEHUM  He-
00XOAMMBIX [OKa3aTeNIbCTB LOMKHO NOAUMHATLCS YCTaHOB/EHHOW B CO-
BETCKOM rpaXkaaHCKOM Mpase Mpe3ymrLy BUHOBHOCTM.

B 3agayy gaHHON paboTbl He BXOAMT PACCMOTPEHME MPeANOXeH-
HOrO KpUTepWs pacnpegeneHns o6s3aHHOCTEN NO LOKa3bIBAHWIO OTHOCK-
Te/lbHO BCEX KaTeropuin fesn, paccMaTprBaeMbIX B NOPSLKE MPaXaaHCKo-
ro CygonpovsBoAcTBa. [103TOMy Mbl OFpaHUYMMCA NPUMEHEHVEM Npes-
NOXEHHOrO NPUHLMNA K Hambosee CropHbIM Cy4YasM.

BocnpoussegeM oguvH U3 Takmx cnydvaes, npusefeHHbIXx K. C.
KOpgenbcoHoM. OBOCHOBbIBas MCK K KpoxmHOA 06 M3bATUM KO3bl, MSIH-
[WH 3asBun, 4To B 1941 rofgy, yeaxas B CBS3M C 3BaKyauuein u3 MeTtposa-
BOZCKa, OH nepesan Kosy Ha XpaHeHue MyXy oTBeTuMupbl. OTBETUMLA YT-
BEpPXAaia, UTO Ko3a Oblna He OCTaB/leHa MCTLOM Ha XpaHeHue, a npo-
[faHa. VIck 6bln yL0BNETBOPEH MO TeM MOTMBaM, YTO OTBETUMLIA HE [OKa-
3a/1a HanMume 4OroBopa Kyrnam-npoaaxu.

CypaebHas Konnernsi Mo rpaxgaHckum fgenam BepxosHoro Cypa
CCCP, Kyjha B KOHEYHOM UTOre MOCTYNWIO Aefi0 Ha PaCCMOTPEHWE, Bbl-
[BWHYNa Te3unc: B cooTBeTCTBUM €O CT. 118 ITIK PCOCP 1923 r. ncrey,
[OMKEH [oKa3aTb OCHOBAHME CBOErO WCKa, T. €. B JaHHOM Ciyyae nepe-
[a4vy Ko3bl» MO A0roBopy XpaHeHws. Moka ucTel, 3Toro He cgenan, oT-
BeTUMLa He 006s3aHa [10Ka3blBaTb NPUOOPETEHNE KO3bl B COOCTBEHHOCTD.
A NOCKOMbKY HUKaKMX WHbIX [OKA3aTeNnbCTB N0 ey, 3a UCK/IIOYeHUEM
OOBACHEHWIA CTOPOH, CyAy He yAanocb, nofiyyuTb, TO, OYEBMAHO, UCK
MsHAMHA NOANEXaN OTK/IOHEHHIO.

Ho cpa3sy e BO3HMKaeT BONPOC — a Kak JO/MKHO peLuaTbes 4eno,
ecnm 6bl MAHAMH M3MEHWNT OCHOBAHME CBOEMO MCKa U npeabsBun Tpe6o-
BaHVe 0 BUHAMKaLMU KO3bl? OCHOBaHWEM Takoro ucka 6bii1o 6bl Npaso
COBCTBEHHOCTU Ha CMOPHOE MMYLLECTBO, YTO He OTPMLANIOCh OTBETYMW-
ueit. CnefoBaTesibHO, B 3TOM C/ly4ae yXke 0TBeTumua 6bina 6bl 06s3aHa
[l0Ka3aTb, YTO NpaBO COGCTBEHHOCTW UCTLA MPEKPaTWioCh BCMeACcTBme
NpoAaXmM Ko3bl?! A NOCKOMbKY TaKUMM [OKa3aTe/lbCTBaMN OTBETUMLA He
pacnonarana, To uck MsaHAnHa noganeXxan obl ya0BNETBOPEHNIO?!

Taknm 06pa3om, TO WM MHOE paspeLLeHne gena 3aBuceno 6bl He
OT KaKux-1nbo 06bEKTUBHBLIX 0OCTOATENLCTB, & OT MOBeLEHNs UCTLa, OT
TOro, Kakum 06pa3om OH 060CHOBas Gbl CBOW WCK, C YEM, KOHEYHO, CO-
rNacuUTLCA Heb3s.
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HeTpyaHo TakXke NpocneauTb, YTO HU OAWH U3 paHee pacCMOTPEH-
HbIX KPUTEPUEB pacnpejeneHns 0683aHHOCTEN MO [OKa3bIBAHWIO TaKXKe
He Mor 6bl faTb y6eAnTeNbHOro paspeLLeHys Bonpoca.

MprMeHeHe 3aLLMLLAEMOTO KPUTEPHS «BUHbI» K JAHHOMY C/ly4ato
He BbI3blBAET 0COObIX 3aTPYAHEHWA U He CTaBUT peLleHWe BOMpoca B 3a-
BMCUMOCTb OT CYOBbEKTUBHOIO (hakTopa — MoBeAeHUs UCTLA.

MokynaTenb Npu Kynne-npojaxe UMyLLECTBa 3a Ha/IMUHbIA pacyeT
Mo 3aKOHY, Kak npaBwio, He 06s3aH obecreumBaTb cebs f[oKasaTenbCT-
BaMM 3aK/IFOYEHHOr0 [OroBopa. YCTaHOB/IEHME MOJOOHOW 065S3aHHOCTM
nocTaBuio Obl MO COMHEHWe npasa MOAABNANOLEro 60MbLIMHCTBA CO6-
CTBEHHUKOB. [103TOMY ecnu cnopHas Kosa 6bina B [eiCTBUTENbHOCTU
npogaHa My>xy KpoxXuHOi, TO OH He 06513aH 6bl MMETb U COXPaHATb f0-
KasaTenbCTBa AOroBopa Kynnu-npogaxu, orcioga u oteetumua KpoxmHa
He 06513aHa 6blna NPeACTaBNATb TAKOBble CyAy, COBEPLUEHHO HE3aBMCUMO
OT TOr0, 6bi1 6bl MCK MAHAWMHA OCHOBaH Ha AOr0BOPE XPaHEHUs UK, Kak
BYHAMKALMOHHBIW, Ha MpaBe COBCTBEHHOCTM.

C [pyroil CTOPOHbI, eCM KO3a OCTaBMANaCh UCTLOM Ha XpaHeHue
(a He npofaBanack), TO AOrOBOP XpaHeHUs Obli B MHTepecax MaHAuHa, a
He xpaHuTens. Moatomy MsAHAWH 0653aH 6bin 06ecreunTb cebs JoKasa-
TeNbCTBaMM [J0r0BOPa XPaHeHWs, a MOCKOMbKY TaKuX [0Ka3aTenbCTB Y
HEro He OKa3asloChb, UCK ero nog/exxan OTKIOHeHW0. CrneosaTenbHo, No
CyLLECTBY fieno 6b110 peLLeHo NpasuibHO, NWLLb HeYAauYHO MOTMBMPOBA-
HO.

CypfebHas npakTuKa UCTbITbIBAET 3aTPYAHEHNA B PELLEHNM BOMPO-
ca 0 [0Ka3blBaHWM (haKTa BHECEHWS KBAPTWMPHOI MAaThl MO XUAWLLHbLIM
JenaM. KTo [o/mKeH AoKa3blBaTb 3TOT (PaKT: KBAPTUPOCHEMLUMK (YnnaTy)
WK Haiimogatenb (Heynnaty)?

Mo ncky CopokumHa K MoHOMapeBoit 0 BbiCeneHN (O4HUM U3 OC-
HOBaHWIA 1CKa OblNa CCbINKa Ha HEMIaTeX KBapTUPHOI NnaTbl) CyaebHble
MHCTaHLWK, paccMaTpyBaBLUVe e, NPULLAW K BbIBOLY, YTO OTBETUMLA
06s3aHa Oblna fokasaTb (PakT mnarexa KeapTupHoi mnatbl. Cype6Has
Konnerns no rpaxgaHckum genam BepxosHoro Cyaa CCCP, ccbinasch
Ha TO, YTO MCTeL, 00si3aH JOKa3aTb OCHOBaHWe CBOMX TPe6OBaHWiA, Npu-
3Haa, 4TO, HaobopoT, COpOKUH 06s3aH BbIN fOKas3aTb HEMAaTeXx Keap-
TUPHOIA NNaThbl.

Ho, onpawwmBaeTcs, Kak fO/MKeH Bbl1 6bl peLUMTLCA BOMPOC O fO-
KasblBaHUM [aHHOr0 (hakTa, ecim 6bl COPOKVH MpesbsaBMa UCK HE O Bbl-
CefleHNK MO MOTVBAaM HensaTexa KBapTUPHOW Mnathl, a WLb O ee B3bl-
CKaHun?! OCHOBaHVeM TaKoro ucka 6yaeT 4OroBOp XXMAULLHOIO Halima.
CnepoBatenbHO, NPU TaKOM UCKe (DaKT HennaTexa ucTew, yxe He 0653aH
Obln Gbl OKa3bIBaTb. V1 €civ 0TBETUMLA He NPeACTaBUT 40Ka3aTeNbCTB B
NOATBEPXKAEHVE YNNATbl, UCK Takol ByAeT NoANexaTb YA0BNeTBOPEHMIO;
(hakT HEBHECEHUA KBapTWMPHON MAaTbl CTAHET NPelMLMaibHO YCTaHOB-
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NeHHbIM, 1 COPOKUH CMOXKET MOC/e 3TOro yKe 06paLlaThCs U ¢ UCKOM O
BbIcenieHMn MoHOMapeBoii 13 3aH1MMaemoit eto kBapTupbI!!?

W coBepLueHHO oKasasncs 6bl HepaspeLlMMbIM BOMPOC 06 06s3aH-
HOCTU [0Ka3sblBaHUsl (haKTa BHECEHWS (HeynnaTbl) KBapTWPHON MAaThbl,
ecnu 6bin 6bl NpeabaBeH UCK O4HOBPEMEHHO MO [BYM OCHOBaHWAM: C
Tpe6oBaHNEM O B3bICKaHUW KBapTWPHOW NnaTbl U O BbiceneHuun. Mpu oT-
CYTCTBMM [OKa3aTeNbCTB ynnaTbl (Heynnatbl) cys 06s3aH 6611 6bl BblHe-
CTV B3aMMOMCK/THOUAIOLLME PELLEHMSA: MO MUCKY O B3bICKAHUW KBapTUPHON
M1aTbl KOHCTATUPOBATL €€ HEMATeX; N0 UCKY O BbICENIEHNM, Haob0poT,
ynnarty?!

Hanee, B KoHue Benukoii OTeYeCTBEHHOW BOMHbI M HEKOTOPOE
BpeMsl MOC/e ee OKOHYaHWA cyfaM NPUXoAMIoCh paspeLlaTb UCKK peaBa-
KyMPOBaHHBIX O BCENIEHUM Ha NPEXHIoW nowaib. Takue Ucku 060cHo-
BbIB&/IMCb CCbINIKOA Ha MCMpPaBHOE BbIMOJIHEHWE 0053aHHOCTEN KBapTu-
POCLEMLLMKA, B TOM YMC/E HA KBapPTUPHYHO NNaTy BO BPeEMs OTCYTCTBUS.
B aTom cnyyae, oueBUAHO, 06583aHHOCTL [OKa3blBaHUA yniaTbl (0CHOBa-
HUE 1CKA) YXXE Nexana Ha KBapTupockeMmLLmke. HaobopoT, ecnn bl fo-
MOYnpaB/ieHne MPeSbaBUNIO UCK O PacTOPXKEHUW [0roBopa >XXUINULLHOTO
Halima No MOTMBaM HenjaTeXka KBapTWPHOIA MaaTkl (OCHOBaHWe MCKa), TO
UCTeL, oMmKeH Obln Bbl oKa3aTb Heynnaty?!

Takum 06pa3om, NoayyvaeTcs, YTO YCTaHOBNEHWE (haKTa BHECEHWS
KBapTUPHOIA NNaTbl 3aBMCUT He OT OGBEKTUBHbIX MPU3HAKOB, a OT CO-
[epxaHua TpeboBaHMA UCTLA U OCHOBaHWS MUCKa WK OT Toro, OyaeT
KBapTMPOCHEMLLMK BbICTYNaTb B POAM UCTLA WM OTBETUMKA. Takoe pe-
LLIeHWe BOMPOCa HEBO3MOXHO MpPU3HaTb COOTBETCTBYHOLLMM MNPUHLMMY
06BEKTVBHOW NCTUHBI. O6S3aHHOCTL AOKa3blBaHMA, Kak 1 ntobas gpyras
0653aHHOCTb, JO/MKHA MOKOUTLCA Ha 0OBEKTUBHbLIX OCHOBaHUSX, a He Ha
06CTOATENbCTBAX, HOCALLMX CYOBEKTUBHBIA MW CAYYaiiHbI/ XapaKTep.

WHaye [oMmKeH pellaTbes BOMPOC Ha OCHOBE 3alMLLaeMOro Hamu
npuHUMna. W aTo pelleHve onsaTb-Takn He 6YAeT 3aBUCETb OT (DOPMY/N-
POBKW OCHOBaHWA UCKa WX OT TOr0, Kakas M3 CTOPOH CTaHeT BbICTynaTb
B PO/ UCTLQA, & Kakas — B ponn oTBeTumka. OHO 6YyAeT 3aBUCETb OT
CNO>KMBLUErOCs MOpsifKa B3aMMOOTHOLLEHMIA CTOPOH MO pacueTam 3a
KBapTUPHYIO N1aTy 1 OT BbITEKAIOWMWX 0TCloAa 06s3aHHOCTEl no Ao-
Ka3blBaHWI0.

Ecnn nnatexu oopmAsIMch MOAyYeHMeM Pacnmncok KeapTupo-
CbEMLLUMKOM, TO mociefHuii 6yaeT 06d3aH [OKasblBaTb (hakT nnarexa.
Ecnu e pacyeTbl CTOPOH NPOUCXOAWN 6e3 MUCbMEHHOTO OPOPMIIEHNS,
06513aHHOCTb [J0Ka3blBaHWsA HeYNAaTbl NEXUT Ha HalimogaTene.

BonbLune TPYAHOCTY MHOTAA BO3HUKAKOT NPK peLleHnn Bonpoca o
pacrpefeneHn 06513aHHOCTEli MO [OKas3blBaHUHD B MMYLLECTBEHHbIX
cropax cynpyros. B cootsetcTaum co cT. 10 K3OBCO (cT. 21 K3OBCO
BCCP) umyLLecTBo, NpUHagexasLUee cynpyram 4o 6paka, cUMTaeTcs nx
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pasgenbHbIM MMYLLECTBOM, NprobpeTeHHoe B Gpake — 06LwmmM. Ho Ha
KOM NEXMT 00513aHHOCTb [OKa3biBaHWS BpPeEMeHN NPUOGPETEHNs UMyLLe-
cTBa?

I-H [., BepHyBWWCb C KypopTa B MUWHCK, 06Hapy>Xwun, 4To ero
XeHa yexana K Matepu B VpKyTCK W Tyfa e oTnpasiia KOHTeHepom
BCE MX COBMECTHO HaXXMTOe MMyLLecTBO. M. 06paTuncs B Cy4 C MCKOM O
pasgene UMyLLECTBa, YTBEPXAas, YTO OHO 6bl0 HaXXMTO B 6pake. OTBeT-
uunua, BO3paXKas MPOTUB MCKa, 3aiBW/a, YTO CMOPHOE WMYLLECTBO Obi0
nprobpeTeHo eto o0 b6paka. KTo 0653aH [0KasaTb BpeMs NpuobpeTeHus
MMYLLECTBA: WCTeL, MOCKO/bKY YKa3aHHbIA (hakT CAyXXWUT OCHOBaHWEM
ero ucKa, Wi OTBETYMLA, OOOCHOBbLIBAOLLAA MPOTMBOMOMOXKHBLIM O
3HauYeHNI0 )aKTOM CBOW BO3PaKEHNN?

B npuBoamBLieMcs paHee npumepe ucka B. kK H. 06 un3batum
CMa/IbHOr0 rapHWTYpa Kaxpgas W3 CTOPOH YTBepXXdana, YTo CropHoe
MMYLLECTBO ABNSETCA pasfenbHbIM, TakK Kak 6bl10 MpUOBPETEHO B AeHb
cBafbObl UCK/IUMTENBHO Ha NIMYHbIE CpeacTBa. HO MCTLOM MpuMLIoCh
BbICTYNaTh eHe b., Tak Kak npy ee oTbe3ge M3 MuHcka B Tomancy ot-
BETUMK He Aas el B3ATb C CO60M rapHUTYp.

Ecan pewatb Bonpoc 06 0643aHHOCTM [0Ka3blBaHWS COFMacHO
TPaAMLMOHHOMY MpaBuay: MepBbIM HauMHaeT [OKasblBaHWE MUCTel, TO
cyapba fena (Npy HeJoOCTaTOYHOCTU [0Ka3aTenbCTB) OyfeT 3aBUCETb OT
TOro, KOMy M3 CynpyroB yAanocb yAepXaTb B CBOEM BafeHWn nMyLLe-
CTBO, @ NO3TOMY CTaTb B MOJIOXKEHWE OTBETUMKA. Takoe peLLeHne BOMpo-
ca He/b3s MpW3HaTh MPaBWbHLIM, 60 OHO ByAET NMLbL TOMKAaTb Ha ca-
MOYNpaBCTBO M (paKTUUeCKM 6paTb MOA 3alyTy UL, CaMOYMpaBHO 3a-
BNajeBLLUee UMYLLECTBOM.

3awmuiaemblii Hamy MPUHUMN pacnpefeneHns 06s3aHHOCTER Mo
[0Ka3bIBaHMIO B CMOpax Cynpyros 06 MMyLLECTBe, HaM KaXXeTcs, Nomo-
raeT NpaBWIbHO PeELUMTb BOMPOC, MPWUTOM ONATb HE3aBMCMMO OT TOrO,
KOTOPO/A M3 CTOPOH MPUAETCA BbLICTYNaTb WCTLOM, @ KOTOPO OTBETYM-
KoM. Ecnn ogHa 13 CTOPOH YTBEPXKAAeT, YTO CMOPHOE MMYLLECTBO Mpu-
Hag/iexano eli 4o 6paka, TO, 04eBMAHO, 3Ta CTOPOHA 1 06513aHa UMETb 1
XpaHUTb [0KasaTenbCTBa NPUHALMeXHOCTU eli uMyllecTBa. B npoTus-
HOM CflyYae MMYLLECTBO AO/MKHO ObITb MPW3HAHO 06LMM. Mo3ToMy U B
Jene no ncky b. K H. kaxpaas 13 cTopoH o6s3aHa 6bina NpeacTaBuTb A0-
KasaTenbCTBa (pakTa, YTO CMOPHOE MMYLLECTBO MPUOBPETEHO WCKIIO-
UMTENbHO Ha SIYHble CPeAcTBa. HO MOCKO/bKY HU OfHa M3 CTOPOH foC-
TaTOYHbIX [OKa3aTeNbCTB B MOATBEPXKAEHWE CBOMX YTBEPXAEHWI He
npefcTasuna (06e CTOPOHbI BUHOBATbI B OTCYTCTBUM [0Ka3aTeNnbCTB), TO
CMOPHOe MMYLLECTBO C/efoBaio 6bl MpU3HaTb 06WMM, ecin 6bl B AaH-
HOM C/lyyae [ief10 He 3aKOHYM/IOCh 3aKNHOUYEHVEM MUPOBOTO COralLEeHMS.
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B03MOXeH I Npu paccMOTPeHUK Aena nepexog 06513aHHOCTM f0-
Ka3blBaHWsi OT OAHOI CTOPOHbI K ApYyroi? OwnMbo4HOCTb MHEHUA A. f.
BbILWMHCKOrO 0 Mepexofe 0653aHHOCTY [OKa3blBaHWSI OT OOBUHWUTENS K
MoACYAMMOMY CeilbyaC MOXHO CuMTaTb 0O6Lenpu3HaHHOW  Ha Hauw
B3NS4, HET HMKAKMX OCHOBaHWIA BblAENATbL BOMPOC O Nepexode 06s3aH-
HOCTW [O0KasblBaHUS Hapsigy C BOMPOCOM O pacrpefeneHun 06s3aHHO-
CTeil M0 JOKa3bIBaHWIO W AN COBETCKOrO MPaXKAaHCKOro npouecca.

Kak y>xe oTmeyanoch, 0653aHHOCTU CTOPOH, Kak MCTUa, Tak U OT-
BETUMKa, MO [OKa3blBaHUIO MOPOXAAKTCA BO3HMKHOBEHMEM MpoLiecca U1
B MOMEHT €ro BO3HMKHOBEHMWS, a MO3TOMY M He MOryT MepexoauTb oT
OJHOV CTOPOHbI K APYrovi Bo Bpems npolecca. MopsaoK e ocyLlecTs-
NeHnst 0653aHHOCTEN MO [0Ka3blBaHMO B COOTBETCTBMM €O CT. 167 MK
(cT. 160 I'MK BCCP) onpegenseT cyf Ha OCHOBE NMpUHUMMA 06BLEKTMB-
HOI WCTUHbI 1 NPOLIeCcCyabHON 3KOHOMMWU. B cuny 3Toro v npasmio
«UCTEL, HAYMHAET [l0Ka3blBaHKe NePBbIM» [/ COBETCKOIO rpaXJaHCKoro
MpoLecca He MOXET 03HauaTb HWUYEr0 MHOTO, KaKk — MepBbIM AaeT 06b-
AcHeHns uctey, (cT. 166 MK, c1. 159 MK BCCP). Bonpoc »xe 0 ToMm,
KOTOpasi 13 CTOPOH He CMOr/ia OCyLLEeCTBUTb CBOEI 06513aHHOCTK MO A0-
KasblBaHWIO, peLLaeTcs B pe3ynbTaTe BCEro cyaebHOro pasbuparenscrea
MO COBOKYMHOCTMW MCC/IEA0BaHHBIX AOKAa3aTeNbCTB, a He Mo NPUHLMNY —
KTO 00513aH 6bIN JOKa3blBaTb NEPBbIM.
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Fopckuin . ®., Kokopes /1. ., 3nbkuHg M. C.
Mpo6iembl J0Ka3aTe/IbCTB B COBETCKOM Yr0/I0BHOM NpoLiecce
BopoHex, 1978, c. 221-226

Cy6BbeKTbI J0Ka3bIBaHUS.

Cy6beKTbl JOKa3blBaHWNS — 3TO JO/DKHOCTHbIE LA U OpraHbl, Ha
KOTOpble BO3/IOXKEHO COOMpaHWe, MPOBEPKa, OLEHKa [0Kas3aTenbCTB U
060CHOBaHWEe PeLLEHWIA, BbIBOAOB, K KOTOPbIM OHM MPUXOAAT B X04e Yro-
NOBHO-MPOLECCYaIbHOMO AOKa3blBaHWSA, a TakKe WHble Anua, NpPUHK-
MatoLLyie yyacTve B 3TOI feATensHOCcTU. O NOHATUMM A Knaccudukaumm
Cy6BLEKTOB YroMI0BHO-NPOLLECCYa/TbHOTO  [OKasblBaHUA BbICKa3aHbl pas-
JYHbIE CY)XXAEHWS. VIX MPUYMHbI B Pa3MYHOM TOSIKOBaHUW CYLLHOCTY
YrO/IOBHO-NPOLIECCYa/IbHOT0  JOKa3blBaHWSA, POSM U Ha3HA4YeHWst B HEM
YYaCTHUKOB Cy[ONPOV3BOACTBA, B Pa3fIMYHOM MOAXOAE K OMpefeneHunto
OCHOBaHMIA KNaccnunkaumm CyoLEKTOB JOKa3bIBaHMS.

Bce y4aCTHWKM YronoBHOrO CyAOMPOM3BOACTBA MPUHKMMAKOT TO
WM MHOE y4yacTve U B YrO/0BHO-MPOLECCYa/TbHOM [OKa3blBaHUMW, HO Xa-
pakTep 1 hopma 3Toi UX AeATENbHOCTU PasnnyHbIE, B CBSA3U C YeM He BCe
OHW ABNAKOTCA CybbeKTaMu foKa3biBaHUA. Tak, Hanpymep, fOKa3blBaHWH
COLENCTBYET MpoueccyanbHas [eATeNbHOCTb CBWAETENEN, 3KCMepTOoB,
MOHATHLIX, CNELMANNCTOB U APYTWX /UL, HO OHW HEe OCYLLECTBASAIOT AOKa-
3bIBaHMA B CMbIC/e COOMPaHMsA, MPOBEPKN U OLEHKW JOKa3aTenbCTs, Mo-
3TOMY U He OTHOCATCH K CyObeKTaM [OKasbIBaHMS.

Mcxogs m3 TOro, 4TO 3aKOH AOMYCKaeT NpefcTaB/leHWe [OoKa-
3aTe/IbCTB IFOOLIMW FpaXKAaHaMU, YUPEXAEHNAMU, NPeSNpUATUAMA 1 Op-
raH13aumamMm, Mx MHOrga OTHOCAT K CyObekTam [oKasbiBaHuA. Jluua v
opraHusauun, NpeAcTaBMBLUME [OKa3aTe/bCTBa, ABASKOTCA Kak 6bl uUC-
TOYHMKOM MOMYyYEHNST (PaKTUYECKMX AaHHBIX, CaMM OHW He Y4acTBYIOT B
[0Ka3bIBaHMMW: COBMPaHNK, NMPOBEPKE M OLEHKe [0Ka3aTe/bCTB, NO3TOMY
N He CTaHOBATCS CyObeKTaMU JOKa3bIBaHUS.

C y4yeTOM MpOLECCYasIbHOrO MOMOXKEHNS M Ha3Ha4eHuss B [0-
Ka3blBaHUM OTAE/bHbIX YYaCTHWKOB CyAOMPOM3BOACTBA MOXHO Bblfe-
NNTb CRegytoLLme rpynnbl CyObeKTOB AOKasbiBaHWA. 3TO MPEeXAe BCEro
rpynna fiuL, 1 OpraHoB, Ha KOTOpPblE BO3/IOXEHA 06513aHHOCTb BCECTOPOH-
Hero, NOJIHOrO N O6BEKTMBHOIO MCCMEeA0BaHNA 06CTOATENLCTB Aena (CT.
20 YTIK). K ux umncny oTHocATCA: cyf, CyAbs, MPOKYpop, Cnefosatefb,
Haya/lbHWK CNeACTBEHHONO OTAENa, OpraHbl JO3HaHWA, MWL, NPOW3BO-
Jdllee po3HaHve. Bceil cBoeil mpoueccyasibHOW [eATebHOCTbH OHU
JO/MKHbI 06ECMEYNTb YCTAHOB/EHNE O6BLEKTUBHOM UCTUHbI, BbISCHEHME
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BCEX 06CTOATENLCTB, MOAMEXKALLMX JOKa3bIBAHUIO MO YrOMIOBHOMY feny,
peLUeHve 3afay CyLomnpon3BoACTBa.

Jpyryto rpynny cy6bLeKTOB [OKa3blBaHWA COCTaBAKT YUYACTHUKM
npouecca, MMYHO 3aMHTEPECOBaHHbIe B UCXode Aena (06BMHAEMbINA, Mo-
TEpneBLUNIA, TPaXXAAHCKWIA UCTeL, FpaXaaHCKWUiA OTBETYMK), N UX Mpea-
cTaBuUTeNn. XapakTepusys OCHOBHble OCOGEHHOCTU MX Y4acTus B [OKa-
3bIBaHWUM, HEOBXOAMMO OTMETUTbL [Ba 06CTOATENbCTBA. BO-mepsbiX, WX
y4yacTve B [0Ka3blBaHWN BO3MOXHO MOCPESCTBOM /ML OMNpeAeneHHbIX
MpoLecCya/ibHbIX AECTBUIA, MPeAyCMOTPEHHbIX 3aKOHOM (TaK, Hamnpu-
Mep, OHW MOTYT MpPeACTaBNATb [OKA3aTeNbCTBa, HO He Bnpase cobupaTb
1X), U, BO-BTOPbIX, y4acTWe B fOKa3blBaHNN — 3TO UX NPaBo, KOTOPOE HK
MPW KakMxX YCNOBMAX HE MOXET MPeBPaTuUTbCA ANf HUX B 06S3aHHOCTb.
YyacTBysl B [0Ka3blBaHWW, OHW MOTYT MPeACTaBNATb [OKa3aTe/bCTBa,
y4yacTBOBaTb B CMEACTBEHHbIX W Cyfe6HbIX AEACTBUSAX, B MPOBEpPKE,
OLiEHKe [0Ka3aTe/bCTB U TakMM 06pa3om He TO/bKO B/INATL HA YCTaHOB-
NEHVE UCTWHbI, HO ¥ 3aLLMLLATL CBOW NpaBa W 3aKOHHbIE MHTEPECHI.

MHorga HekoTopble MpoueccyasibHble 0683aHHOCTU 3TUX NN, Ha-
npumep, 0653aHHOCTb MPEeACTaBNATL NPEAMETHI U JOKYMEHTbI MO Tpebo-
BaHWIO OpraHoB paccnegoBaHusi u cyga (cT. 70 YTIK), 0653aHHOCTb
060CHOBbIBaTb 3asB/IEHHbIE XoaaTalicTBa (CT. 276 YTK) paccmaTpuBaroT
KaK 00513aHHOCTb foKa3biBaHUs. Tak, C. B. Kypbines yTBepxxaan, uto ec-
N NpefcTaBneHne [0KasaTeNbCTB COBEPLUAETCS MO TPeboBaHMIO Cyaa,
«TO [eliCTBME MO MPELCTaBNEHNI0 fOKa3aTeNbCTB OYyAeT OCYLLECTB/IEHU-
eM 00513aHHOCTM [l0Ka3blBaHWs». ECNM opraHbl paccnefoBaHus unu cyg
TpebyroT OT 06BMHAEMOro, MOTEPMEBLUEro W APYrvMX UL, NPeacTaBuTh
VIMEIOLLMECS Y HUX NPeaMeTbl U LOKYMEHTbI WKW, Hanpumep, faTb 06-
pasibl Moyepka A1 CPaBHUTENbHOIO WCCef0BaHMsA, TO TEM CambIM Ha
HUX He BO3/araeTca 0653aHHOCTb YTO-TO A0Ka3biBaTb. BO BCex aTux cny-
yasx OHW HECYT MLUb KOHKPETHbIe MpOLecCyaibHble 0653aHHOCTMW, 06-
LMIA CMbIC/T KOTOPbIX — He MpPensTCcTBOBaTb 3aKOHHbIM AENCTBMAM Cyaa
no cobupaHnio 1 NPOBEPKE JOKA3aTeNbCTB.

Ocobyto rpynny Cy6beKTOB [A0KasblBaHUA 00pasytoT aaBoKaTbl,
BbIMOJHAOLLME B YrO/I0BHOM NpoLecce 06513aHHOCTM 3aLMTHUKOB 06BU-
HAEMbIX WU NPeACTaBUTENE NOTEPNEBLUNX, FPaXKAAHCKMX NCTLOB, rpa-
XOAHCKMX OTBETYMKOB. OHM He HECyT TOW 0653aHHOCTW [0Ka3biBaHMs,
KOTOpasi BO3/IOXKeHa Ha nunL, ykasaHHbIX B cT. 20 YT1K. MNMposepka, nog-
TBEPXKAEHME NI ONPOBEPXKEHNE 0BCTOATENLCTB, YKa3aHHbIX 8ABOKaTOM-
3alMTHUKOM MW MPeACTaBUTENEM MOTEPMEBLUEr0 OCYLLECTBNSAETCS Op-
raHamu paccnefoBaHus 1 cyaoM. Ho 3TO He MCK/OYaeT onpeseneHHbIX
00653aHHOCTeli afBOKaTa-3allMTHMKA W MPeLCTaBUTENS MOTEPNEBLUErO Mo
y4aCTMO B [OKasbiBaHUW. Takue 00653aHHOCTM 3alUTHMKA Mpe-
[lyCMOTPEHbI, B 4YaCTHOCTW, CcT. 51 YTIK, yCcTaHaB/MBAIOLLENA, UTO «3a-
LUMTHUK 00513aH MCNOMb30BaTh BCE YKa3aHHbIe B 3aKOHE CpeacTsa 1 cno-
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COObl 3aLMTbI B LENAX BbIACHEHWA 06CTOATENLCTB, ONPaBAbIBaOLLMX 06-
BWHAEMOTO W/IN CMAMYatoLLMX ero OTBETCTBEHHOCTbY. O653aHHOCTL Yya-
CTBOBATb B [0Ka3blBaHUM 3aKNOYaeTCs /19 afjBoKara B He06X04MMOCTM
NPUHUMATL aKTUBHOE y4yacTWe B WUCCNef0BaHWM [0Ka3aTeNbCTB, B WX
OLieHKe, aKTUBHO WCMO/b30BaTh B MHTepecax 06BMHAEMOro, noTepnes-
LLero Bce NpefyCcMOTPEHHbIE 3aKOHaM Cnocobbl U CPeACcTBa s BCECTO-
POHHErO, NOJIHOrO Y 06BLEKTVBHOIO BbIACHEHUS 06CTOATENLCTB Aena. He-
BbINO/IHEHME 3TO 0643aHHOCTU MOXET MOBMEYb 3a CO60I B OTHOLLEHWM
afjBoKaTa ornpefieneHHble Mepbl Bo3geincTeus (CT. cT. 13, 40, 41 Monoxe-
HWA 06 agBokatype PCHCP).

Ewe ogHy rpynny cyObeKTOB AOKa3blBaHWsA 00pasytoT obLe-
CTBEHHbIe 06BUHUTENN W OBLUECTBEHHbIE 3alWMTHUKK (cT. 250 YTIK).
Bblpaxas MHeHWe O6LLEeCTBEHHOCTU U y4acTBys B cyfe6HOM pasbupa-
TeNbCTBE, OHW MOTYT COZEACTBOBATb WMCCNEA0BAHUIO AOKA3aTe/bCTB, YC-
TAHOB/IEHUIO UCTWHBI NO feny.

MpUHUMIMaNbHOE OT/IMYME CYOBEKTOB [OKa3blBaHWS MepBoi
rpynmnbl OT BCEX OCTa/lbHbIX COCTOWUT B TOM, YTO TO/IbKO HA HUX BO3/O-
»KeHa 00513aHHOCTb AoKa3blBaHus (CT. €T. 3, 20, 70 YMK un gp.). Obs3aH-
HOCTb [l0Ka3blBaHUs — 3TO, MPeXfe BCero, 0653aHHOCTb [OKa3blBaHWA
3apaHee BbIABMHYTOr0 U CHOPMYIUPOBAHHOIO Te3Mca 0 BUHOBHOCTU. B
cyfiebHOM pa3bmpaTenbCTBe OHa BO3/IOXEHA HA Mpokypopa. Ho 06s3aH-
HOCTb [J0Ka3bIBaHUSA 3TO He TO/IbKO 06513aHHOCTL [JOKa3blBAHWA BUHBI, & U
BCEX MHbIX 06CTOATENLCTB, MPeLYCMOTPEHHbIX CT. 68 YTIK. 310 0653aH-
HOCTb CO6MpaThb, NPOBEPATL, OLEHMBATL J0OKas3aTe/bCcTBa, 060CHOBLIBATDL
BbIBOAbI MO YronoBHOMY feny. IMEHHO B TakOM MOHWMaHWW 0653aH-
HOCTb [JOKa3blBaHWUS BO3/IOXEHA Ha Cyf, NMPOKypopa, crefosaTtens u nu-
Lo, Mpou3BOAsALLee [03HaHWe, KOTopble, Kak MnpedycmaTpuBaeT 3aKoH,
«He BrpaBe nepenaraTb 063aHHOCTb [0Ka3blBaHWA Ha OOGBMHAEMOro»
(ct. 20 YTK). B 3akoHe Ha3BaH OOBMHSIEMbI/i C YYEeTOM €ro 0co6oro
MpoLeccyabHOro NoJIOKEHUSA, HO, HECOMHEHHO, YTO 06513aHHOCTb [0Ka-
3bIBAHUS HE MOXKET NepeniaraTbCa U Ha Apyrux fu.
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[IOKA3bIBAHVE

Te/lb, JIMLLO, MPOM3BOASALLIEE 0~

[ I I |
CybbeKTb YpoBHM CpenctBa nemeHTb!
L0Ka3bIBaHMS [0Ka3bIBaHUS [0Ka3bIBaHMS [0Ka3bIBaHMs!
Cy4, cyabs, POKypop, CesoBa OT60p CBEAEHMNIA U3 PasnnYHbIX TMoKasaHws.. VX BibI TocTpoeHue Bepcuii

3HaHue

VICTOUHVIKOB MHOPMAL ANt
MOC/eAYIOLLEro NpoL.3aKpene-
His! B KAUECTBE JOKa3aTeNbCTB

OBBIHSEMbIN, M0A03PEBAEMBI,

Cobvparie, MPoBEPKa, OLieHKa

CreCTBEHHbIe, CyAe6HbIe

Cobupatve (06HapyeHme,

06I.|.|ECTB€HHbIE 3ALLUUTHUKN

MOTEPMEBLUMA, FPaX, ucTed, [I0Ka3aTenbCTB JeiicTauna 3aKper/eHye) JOKa3aTeNbCTs
Tpaxg, OTBETUMK, UX MPeACTa-
BUTENN
AJBOKAT-3aLLUTHIK, 3BOKAT- O60cHoBaHME BbIBOJOB, IMpoBepka foKasaTenbCTB
-Mpe;CTaBITeNb MOTEPMEBLLEr0 33BEPLLIAIOLLYX 0Ka3bIBaHME
ObLLiecTBeHHbIE 06BUHUTENN, OLieHKa 0Ka3aTensCcTB

OB0cHOBaHME MPOMEXYTOYHbIX
BbIBOJOB B X0A€ J0Ka3bIBaHNS




Cxema CTPYKTYpbl nosHaBaTeNbHOM AEeATENbHOCTN B YroN0BHOM CyA0NpPON3BOACTBE

l Mo3HaBaTe/bHasA EeATENbHOCTb YTO/I0BHOM Cy,Cl,OI'IpOVIE)BO,U,CT;!

1 1
IMpoLieccyanbHble VIHble cpe/icTBa,COAeNCTBYOLLIME
CpeacTBa AoKasbIBaHs MO3HAHWIO B YrOIOBHOM
CY[OMNPOM3BO/ACTBE
I
. 1
JlokasatenbCcTBa. CnepCTBeHHble, CyebHble O6Hapy>KeHvie 1 0TOOP WH--
WX Buap! [LevicTBuA thopmaumm ans nocnesyto-

T

LLIEro UCMo/b30BaHWst Mpo-
LieccyasbHbIM MyTem

MokasaHus cBMaeTena

] [onpoc ceuaetens

MokasaHus noTepnesLLero

[lonpoc noTepriesLUero

L_ IMoKa3saHWs NOA03PEBAEMOT0

|| [lonpoc nogo3pesaemMoro

MokasaHus 06BMHAEMOTO

[onpoc 06B1HsieMOro

3ak/oyeHne aKcnepTa

| | Mpon3BoacTBO 3KCMepTH3b

B BeLuecTBeHHbIe
[l0Ka3aTenLCTBa

OuHas cTaBka

TpOTOKObI CYAEOHBIX 1
CNEACTBEHHbIX [eViCTBUI

|| MpepbsBneHve fns

OMno3HaHUA

VHble IOKyMeHTbI

O6bICK, IMYHBbII 06bICK,
BblEMKA

| Ocwmotp

1

OcBuWaeTeNbCTBOBaHME

B CrIefCTBEHHbIN

IKCNEPUMEHT

OnepaTyBHO-PO3bICKHbIE
[LeiicTBus

WHble cpefcTBa (Bepcum

Ha OCHOBE OrMepaTUBHbIX

[aHHbIX, CefcTBEHHas
VHTYMLIA 11 MPOYee)
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B. . ApceHbes, B. I'. 3abnoykuii
NCMOMb3OBAHVE CMELMABHBIX 3HAHUIA
MpW YCTaHOB/IEHWUMN 0BCTOATE/ILCTB YIO0BHOIO Aefa
KpacHoapck, 1986, c. 51-76

[cyb6bekTbl fOoKa3bIBaHWA]

OcTaHoBMMCA Tenepb Ha 06LLeM MOHATUM U Kpyre Cy6bLeKTOB fo-
KasblBaHus. B nuTepaType 3TV BOMPOCHI TakXKe He MMEKT eaMHo06pas-
HOro peLleHusi. OgHN aBTOPbI OTHOCAT K Cy6beKTam [40KasblBaHUs TOMb-
KO OpraHbl, BegyLLme yrofoBHbIA NpoLecc, ApYrMe—OoTHOCAT K UX uncay
M Y4acTHUKOB Mnpouecca. B nocnefHem cryyae B Ka4ecTBe Kputepus s
OTHECEHMS y4YaCTHMKa MmpoLecca K uuciy CyObeKToB [OKa3blBaHWS pac-
CMaTpVBaeTCA OCYLLECTB/IEHVE UM MPOLIECCYaSIbHOW (PYHKLMM UK ke
BbINO/IHEHME B MPOLECCe [0KasblBaHUs «HE Pa30BOA WM 3NWU30AMYe-
CKOIA, a MOCTOSIHHOW, AMTEeNbHOW ponny». Mogo6HbIe OrpaHUyeHns Kpyra
Cy6bLEKTOB [OKa3blBaHMA He MOTYT ObITb NpW3HaHblI 060CHOBaHHbIMU. K
uncny cy6bekTOB [OKa3blBaHWA CredyeT OTHECTM, Ha Hall B3rfsg, BCex
Cy6BLEKTOB Yro/10BHO-MPOLIECCYa/lbHbIX OTHOLUEHWIA, AuddepeHLMpoBas
NX B COOTBETCTBUW C UX POSbIO U 3HAYEHWEM.

CorfacHO Takol No3vuUMK, K Cy6bekTaM [O0KasblBaHUS [OMKHbI
ObITb OTHECEHBI:

a) opraHbl W inLa, OTBETCTBEHHbIE 33 MPOM3BOACTBO MO Aeny,—
cyfn, NPOKypop, CNnefoBaTesb, /L0, NPOM3BOASALLEE [O3HAHWE; K HUM
NPUMBIKAET TakXKe HauyaNbHUK CNeAcTBEHHOro oTaena (cT. 127 YTK);

6) y4aCTHVKM Yro/I0BHOFO MPOLIECCa, UMEIOLLME B HEM HOpUAMYe-
CKMWIA MHTEpEeC WM NpeLCTaBMAOLLMEe NHTEPEC APYITUX YYaCTHWKOB Mpo-
Liecca, a TaKKe OOLLECTBEHHbIX OpraHu3aLmii,—noL0o3peBaeMblii, 06BY-
HAEeMbIiA, NOTEPNEBLUNIA, TPaXKAAHCKWUA UCTeL, FPaXAaHCKUIA OTBETUMK,
NpeaCcTaBUTENN YKa3aHHbIX NNL, 3aLUUTHUK; OBLLECTBEHHbI 06BUHUTENb
1 06LLECTBEHHbIN 3aLUUTHUK (B cye);

B) NnLa, SBNAIOLLMECA UCTOYHUKAMKU CBEAEHUI O (hakTax, MMeto-
LMX 3HaYeHWe 419 fena, — CBUAETENb U 3KCMEPT K HUM XKe OTHOCATCA
13 uncna Cy6LeKTOB MpeALIecTBYHOLLEHA Tpynmbl — MOAO3PeBaeMbIid, 06-
BUHSIEMbIIA 11 MOTEPMEBLUMIA);

r) Mua, NpvBneKaemble K y4acTuio B COGMpaHMM 1 NpoBepke A0-
KasaTe/lbCTB ANS BbIMOMHEHUS Pa3/IMYHbLIX BCMOMOraTe/bHbIX AelicT-
BUiIl,— CeKpeTapb CyAe6HOro 3acefaHns, NepeBogymK, NOHATON, cneuma-
JINCT, NeAaror, pyKOBOAMTE b 3KCMEPTHOMO YUPEXAEHNS W Ap.;
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[) Nvua, He 3aHMMaloLLMe OnpedeneHHoro npoLeccyanbHoro no-
NOXEHWs NPU NPOM3BOLCTBE NO [Aefly, HO UMEoLLMe MPaBo IN60 Hecy-
Lye 0653aHHOCTb NO NPeACTaBNeHNIo NPeaMeToB U JOKYMeHTOB (CT. 70
YMK). 3 nepeuncneHHbIX CyObEKTOB OCHOBHAs pofib B [0Ka3blBaHWN
NPUHaANEXUT opraHam Uau nLamM, OTBETCTBEHHbLIM 3a BefieH1e Yro/oB-
HOro npoLecca B OTAENbHbIX ero CTaguax (Cnegosarensm, Cyabam v np.).
B npegenax CBOWX MOSHOMOYMIA OHW UMEIOT Npasa ¥ 0683aHHOCTU MO
MPOBELEHNIO 10KAa3blBaHWSA B NMOHOM 06bEME, T. €. MO BbINOJHEHUIO BCEX
[JecTBIiA No coBbMpaHMIo 1 NMPOBEPKE 0Ka3aTe/NbCTB, MO OLEHKe A0Ka3a-
TEeNbCTB U pa3peLLleHnio Ha UX OCHOBE Bonpoca 06 06CToATeNbCTBAX fe-
na. pn 3TOM OHW HenocpeAcTBEHHO WCMO/Mb3YKOT CBOM ChneLuasibHble
(ropugnyeckmne) 3HaHUs, a B page CNy4vaeB M HayUYHO-TEXHUYECKUE cpef-
CTBa paccnefoBaHus.

Bce octanbHble CyObeKTbl TaK UM MHAYe YYacTBYHOT B MpoLecce
[lOKa3blBaHMA, T. €. UMEIT MOSHOMOYMA NULb Ha y4acTue B OCYLLEeCTB-
NIEHUN OTAeNbHbIX ero 3/IEMEHTOB Cy6bekTamMu nepeoli rpynnbl. Cpeau
HVX BECOMOE MECTO 3aHMMaloT CBefylLlMe /inLia, UCMosb3yIoLive cneLu-
aNibHble 3HaHMA 1 HTC paccrefioBaHUa NO MOPYYEHUIO OpraHoB 1 L,
OTBETCTBEHHbIX 3a BefjleHMe npoLiecca.

Mpu3HaBas OCHOBHYIO U HanpaBAAOLLYH po/b B JOKa3blBaHUN Op-
raHoOB, OTBETCTBEHHbIX 3a YrO/IOBHbIA MPOLECC B LIEIOM, @ TaKKe BaX-
HYIO POJlb er0 YYaCTHUKOB, HET HUKAKMX OCHOBAaHWIA MTHOPUPOBATh B Ka-
yecTBe CYOBLEKTOB [0KAa3blBaHWUSA BCEX OCTaSIbHbIX MEPEUNC/IEHHBIX BbILLE
Nny,. VIrHOPMPOBaHMe He UMEET CKOJbKO-HUBY b Cepbe3HbIX TEOPEeTMYe-
CKMX OCHOBaHWiA. Henb3s cuMtaTh KpUTEPMEM OTHECEHWS uLa K umciy
CyOBLEKTOB [j0Ka3blBaHWA BbIMOSHEHVE MM He PasOBOI WAM 3NWU30AMYe-
CKOWA, a MOCTOSAHHOM, ANTeNbHOR ponu. Mpn KpaiiHei, HeonpeaeneHHo-
cv (B npoLeccyanbHOM OTHOLLEHMM) Takoi KpUTepWii He faeT OCHOBa-
HUA UCKNKOYaTb U3 YKcna CyObeKTOB [0Ka3blBaHWS, HaNpuUmMep, PyKoBo-
OWTeNs 3KCNepTHOro yupexaeHus, npoueccyaibHble PYHKLUN KOTOPOro
npu NPOV3BOACTBE 3KCMEPTU3bl B IKCMEPTHOM YUPEXAEHUN OTHIOfb HE
ABNAOTCA Pa30BbIMU U 3NN30ANYECKUMW. TO XKE Camoe OTHOCUTCA K CeK-
peTapto cyfiebHOro 3acefjaHus, NepesofuuKy, negarory (No fenam Heco-
BePLUEHHOMETHUX). Mexay TeM 3TU CyObeKTbl OKa3blBaKOTCA UCK/HOYEH-
HbIMW U3 YKCcna CyObeKTOB [l0Ka3blBaHUS.

UTO KacaeTcsi Takoro KpUTEpUs A1 OTHECEHUS NMUA K 4ucny
CyObEKTOB [0Ka3blBaHUS, Kak BbIMOMHEHWE UM «MpoLecCcyabHON (yHK-
LMM», TO OH BECbMA HEOMPEAENEHEH, YUUTLIBAS OTCYTCTBUE B IMTEpaTy-
pe eanHOO6Pa3Ns B3T/ISA0B HA MOHATVE U KPYT MPOLECCYabHbIX (YHK-
L{MiA, @ 32KOH HE MOMb3YETCS 3TUM MOHSATUEM.

Henb3s Npu3HaTh 060CHOBaHHBLIM UCK/HOUYEHWNE MHOTUX CYGHEKTOB
YrO/IOBHO-MPOLIECCYasbHbIX OTHOLLEHMIA U3 unc/a CYGheKTOB A0Ka3blBa-
HUS MO TOMY OCHOBAHWIO, YTO UX «TpaBa... B [0Ka3blBaHUM OrpaHuYe-
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Hbl». OrpaHMYeHHOCTb NpaB MO YYacTMHO B [OKa3blBaHWW He O3Ha4aeT
OTCYTCTBUS TaKOBbIX, & Ha/lM4me npas XoTa Obl U B OFpaHNYeHHOM 06be-
Me [aeT JOCTaTOYHO OCHOBaHWIA A1 OTHECEHWS| X HOCWUTENe K umcny
CyObEKTOB [0Ka3bIBaHUS.

HeobXxoAMMO CKa3aTb, HAKOHEL, YTO WCK/HUYEHWE 3HAYMTENbHOW
4acTu Cy6bLEKTOB YrO/IOBHO-MPOLECCYa/IbHbIX OTHOLLUEHWA M3 4ncna
CyObEKTOB [j0Ka3bIBaHWSA BEfET K ABHOW HeJOOLEHKE X PO B npoLiecce
[0Ka3bIBaHWS.

OfHo Bpemsi BOMPOC 06 00513aHHOCTW [0KasbiBaHMA peLLancs B
HayKe COBETCKOrO Yro/i0BHOIO MpoLecca Ha OCHOBE K1acCUYeCcKoin puM-
CKOM hopmynbl: KaXKapliA AOKa3bIBAeT CBOE YTBEpX/AeHMe. B cOOTBETCT-
BUM C Heli JOKasbiBaHWE O6BMHEHMSI OTHOCWUTCS K 06513aHHOCTU TOMBKO
06BMHUTENS, a 06BUHSIEMbIN JO/MKEH [OKa3blBaTb CBOW BO3PAXKEHWS MPO-
TVB 06BMHEHMS. W XOTS BTOpas 4aCTb 3TOr0 MOMOXEHMA OTBEpranachb
HEKOTOPbIMK aBTOpaMu, BCe ke MnpobsiemMa 06513aHHOCTU [0Ka3bIBaHWS
CBOAWMACh MMM K 00513aHHOCTU JOKa3biBaHUA 0OBUHWUTENLHOMO Te3uca, a
BCA MHOroo6pasHas fAesaTeNlbHOCTb Pas/INyHbIX CyObEKTOB B TOM YMCAE U
Cyfa) no cobupaHuio, NPOBEPKE M OLEHKe [A0KAa3aTeNbCTB OCTaBajiach 3a
npegenamu AaHHoW NPo6embl.

MpaBwibHOE OMpefeneHne CoLePXKaHWs MOHATUA  [OKas3blBaHMA
[an0 OCHOBaHME MHaYe pellaTb BOMpPOC 1 06 0053aHHOCTM LOKa3blBaHNS,
HE CBOLA €ro /Wb K B3aVMOOTHOLLEHWUKO OOBMHSEMOrO U O06BUHUTENS
MO NOBOAY BbIABUIAeMbIX UMW 0OBMHUTENBHLIX U OMpaBaaTe/bHbIX Te3u-
COB (KaK 3TO MMEET MEeCTO B FpaXK[aHCKOM NpoLecce NPUMEHUTENbHO K
NCTLY W OTBETYMKY). CoBpeMeHHasi KOHUenuus 0613aHHOCTY [0Ka3sblBa-
HMS| YYNTBIBAET MpaBa U 0653aHHOCTM BOMbLLIONO Kpyra Cy6beKToB B 06-
NacTW OCYLLECTB/IEHNS [OKA3aTe/IbCTBEHHOW AeATeNbHOCTU MPUMEHK-
TeNbHO KO BCEMY KpYyry 0OCTOSITE/NbCTB, NMPeayCMOTPEHHbIX cT. 15 OcHoB
. OfHako He BCe aBTOPbl Pa3fenstoT 3TOT B3rNA4. HekoTopble M3 HUX
MPOLOMKAKOT NPUAEPIKMBATLCS KNaCCUYECKOW PUMCKON (hopMynbl 06s-
3aHHOCTW [10Ka3blBaHNS, NeXallein IKobbl TONbKO Ha 06BUHUTENE.

M C. Crtporosuy BblguHYN B 1968 r KOHUENLMIO ABOAKOr0 MOHK-
MaHMs [0Ka3blBaHWS: a) KaK «rpoLecca Mo3HaHus (hakToB, 06CTOS-
TeNbCTB YrO/IOBHOMO fieNa» M 6) KaK «/10KasblBaHWSI OMNpefie/leHHOro Te-
31ca, 060CHOBaHWUSA ONPeSeneHHOro YTBEPXKAEHMSA».

Takas no3vuma aBTopa HeJOCTaTOYHO nocnefoBatenbHa. Mpuas K
NpaBubHOMY BbIBOLY O COAEPXKaHWU MOHATUS AO0Ka3blBaHUA Kak COBO-
KYNHOCTW MbICAIMTENbHON N BHELLHE 00bEKTUBUPOBAHHOM MPaKTUYeCKON
[eATensHOCTW CnegoBatens, cyfa U ApYrux opraHoBs, aBTop TeM He Me-
HEee CUMTaeT BO3MOXHbIM YNOTPEONATL 3TO XKe NOHATME B APYrom, 6onee
Y3KOM CMbIC/I€ U TO/IbKO MPUMEHWTENIBHO K MOCMEAHEMY CTPOUTL KOH-
Lenumio 0653aHHOCTY A0KasbiBaHUA. [py TakoM MOHUMaHWKM M3 Npo-
6neMbl 00513aHHOCTU [10Ka3blBaHWS! BbiMagatdT MHOr000pa3Hble MOSHO-
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MOuMst Mo cobupaHnio, NPOBEPKe W OLEHKE [0Ka3aTeNbCTB, OCYLLECTB-
NsieMble KaK OCHOBHbIMW CyGbeKTamMu YrofioBHOro npouecca (cyq, cne-
[0BaTeNb 1 [ip.), TaK U UHbIMM CYGbEKTaMM, BK/KOUAs CBEAYLLIMX ML,

CBEAYLWVUE TMUA KAK CYBBEKTbI JOKA3bIBAHNA, X
NMPABA 1 OBASAHHOCTI

CaegyLve nmua Kak CyObeKTbl [0Ka3blBaHUS B YrOMIOBHOM MNpo-
Lilecce MOryT 6bITb MOAPA3AeNEHbI Ha CReLyHOLLMe TPY TPymnbl:

a) nnua (opraHsl), BeayLye YronoBHbIA npouecc (1o, Npom3Bo-
Jslliee fO3HaHWe, CefoBaTe/lb, NPOKYPOp, CYL);

6) ceeayLMe N1La, UMEKLLME NPOLECCYyanbHOE MOMOXEHWE, onpe-
JensemMoe HalMumem y HuX CreunaibHbIX NMOo3HaHuii (3KCMepT, PyKOBO-
OWTeNb 3KCMEPTHOTO YUYPEeXAeHUs , CMeLuanucT, nepeBojUvK, negaror,
Bpau);

B) CBefyLLUMe Mua, NpoLeccyasbHoe MOMOXKEHNE KOTOPbIX He On-
pesensieTca Ux cneumaibHbIMUA MO3HaHUAMM (PEBM30P, TEXHUYECKUIA UH-
CMEKTOP U1 4p.); MO ANy OHW BbICTYNAOT B KA4eCTBe CBUAETENEN.

OcTaHOBMMCSA Npex[e BCero Ha muax (opraHax), OTBETCTBEHHbIX
3a BeJeHVe YronoBHOro npouecca Bbile y)Ke roBopuiocb 0 HUX Kak O
CyObeKkTax, HeMnoCpPeACTBEHHO MPUMEHSIOLMX CBOM CreumasibHble (Kpu-
MWHA/IMCTUYECKME W MHbIE NPaBOBbIE) 3HAHWA NPW MPOW3BOACTBE MO fe-
ny. OfHaKO Takas AesTeNbHOCTb HECOBMECTMMA C TEM, YTOObI yKa3aHHbIe
NMLA MOAMEHANM MPW 3TOM CBEAYLLMX /L, YYaCTBYIOLLMX B YTO/0BHOM
npouecce (3KcnepTa, cneyuanucTa n 4p.), YTo NPAMO 3amnpeLLeHo 3aKo-
Hom (CT. 66, cT. 67 YTIK 1 ap.). Peub naeT o HenocpeaCcTBEHHOM NpUMe-
HEHWW CneLyanbHbIX 3HAHWIA NULOM, MPOM3BOLALLMM [LO3HaHWe (B TOM
yucne uHcnektopom FAN), cnegoBatenem v Cyaom Mpv NPUBAEYEHNN K
Jeny Hafnexawmx CcBegyLimx nuu (crnewuanncTos, 3KCMepToB U Ap.),
OCYLLECTBNIEHUM MPOLECCYANIbHOrO KOHTPONS 338 WX -AeATeNbHOCTbLHO,
OLEHKe pe3ynbTaToB 3TOW [eATeNbHOCTW MpW YCTAHOB/IEHWN (DaKTuue-
CKUX 06CTOATENLCTB Aena.

HenocpefcTBEHHOE MCMOMb30BaHWE CreuuanbHbIX MO3HaHUiA op-
raHamy (nMuamu), OTBETCTBEHHLIMM 32 BefieHMe mpouecca («yHKUmMo-
Hepamun npoueccyanbHOR aeaTenbHOCTW»), B . LLInkaHOB paccmatpuBa-
eT U KaK «(opMy», N KaK «npoLeccyasibHblii yPOBEHb» TaKOro 1CMo/b30-
BaHWSA, BK/OUAs B AaHHbI «yPOBEHb» TAKXKE U AeATeNbHOCTb CreLuani-
cta. C ero TpaKTOBKO/ WCMO/Mb30BaHUA CheuuanbHbIX 3HaHub cre-
JoBaTesieM, CyflOM U Ap. COrMacuTbCA Henb3d. HemocpegcTBeHHOE wc-
Nonb30BaHUE NMuamu (opraHamu), OTBETCTBEHHbIMM 3a BeeHMe npoLec-
ca, CBOMX CneuuanbHbIX NO3HaHWUIA 06pa3yeT He hopMy, a TO/IbKO BblC-
WUMA NpoLeccyasibHbIi YPOBEHb WCMO/b30BaHNSA 3TMX MO3HAHWIA,
MpUYeM B YKasaHHbI/i YpOBEHb He BXOAUT AEATeNbHOCTb KaKuMxX-n6o
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WHbIX CBEAYLLMX MWL, B TOM YMc/e crneuuannicTos. MNocnegHue aeicTey-
10T Ha 60nee HW3KOM MpoLiecCyaibHOM YPOBHe, MOCKOMIbKY UX [fed-
TeNbHOCTb NPOBOAUTCA HE MHaye Kak Mo NopyyeHuto CyObekToB, OTBET-
CTBEHHbIX 33 BefleHMe MNPOLEecca, U UMK XKe OLEHUBAIOTCA pe3ynbTarhl
3TON AeATenbHOCTW, U B 3aBUCMMOCTU OT MX OLEHKM OHW MpW3HAKOTCA
W He MPU3HAIOTCA foKa3aTeNnsCTBaMu No feny. [edTenbHOCTb AnL, oT-
BETCTBEHHbIX 33 BefleHNe MpoLecca, Kak CBefyLUmX NnL, OTHIOAb He or-
PaHNYMBAETCA TONLKO NPUB/IEYEHNEM K CEACTBEHHBIM W UHbLIM MPOLLEC-
Cya/lbHbIM AeACTBUAM UHbIX CBEAYLUMX NnL. OHa BblpaXaeTcs B NAaHM-
POBaHUW paccnefoBaHns, B NPUMEHEHUN UMW PA3/INYHBIX TaKTUYECKUX
NPUEMOB N Hay4YHO-TEXHUYECKUX CPeAcTB (MoapobHee 0 HUX CM. § 2
rn. 1), B MCnonb3oBaHUM B HEOBXOAUMbIX CAyYasX pas/iMuHbIX Ccreum-
anbHbIX Npasun (TEXHUKU 6e30MacHOCTM, JOPOXKHOrO ABUMXKEHUS U Ap.)
ONA aHanuMsa NpaBOMEPHOCTM AENCTBWIA TeX WM WMHbIX nuul. Takoe wc-
No/b30BaHMe CreuuanbHbIX 3HaHWIA, XOTS U OCYLLECTBISEMOE Ha BbIC-
LUeM NpOoLeCcCyanbHOM YPOBHE, LOMKHO MMEeTb W OMpefesieHHble rpa-
HULbI. Bbllle y)e roBopunock, 4To mua (opraHbl), OTBETCTBEHHbIE 3a
BeJeHWe npouecca, He LO/MKHbI NOAMEHATb UHbIX CBEAYLLMX NnL, BTOp-
ratbCs B chepy UX KOMMeTeHUuW. Tak, crnefosaTe/b He Brpase cam
MPOBOAUTL PEBU3NIO, & TAKXe JefaTb B NMPOTOKO/IE OCMOTPA BELLECTBEH-
HOro [j0Ka3atenbCcTBa ([OKYMEHTa), MPOBEAEHHOT0 C WCMO/b30BaHNEM
HTC (mukpockona, 30N u T.M.), KaK1x-11mbo BbIBOLOB (4TO OTHOCUTCS
K WCK/OUNTENbHON KOMNEeTeHLMN akenepTa). OH BMpase NiNLib OrpaHu-
UMTLCA KOHCTaTalumel onpefeneHHbIX AaHHbIX (Hanpumep, MPOSBAEH-
HOro TeKcTa), KOTopble MOTyT MOATBEPAUTL U MOHATLIE (6onee Noapoo-
HbI aHaIM3 3TOr0 BOMPOCA BbIXOAWT 3a paMKM HacTosLeli paboTsl). To
e CaMOe OTHOCUTCH K AeATeNbHOCTM Cy/a.

Crepfosatenb W cy[, He BCErfa B COCTOSAHUM KOMMETEHTHO peLlnTb
BOMPOC O COOTBETCTBUM TeX WM WHbIX AeACTBUIA 0OBMHSEMbIX Crie-
UnanbHbIM npasunam (TEXHUKM 6e30MacHOCTU, LOPOXHOro LBVXKEHUS
1 Ap.), B CBSA3M C YEM OH CTaBUTCA Ha paspeLLeHne IKCNepToB, No TEXHU-
Ke 6e30MacHOCTY, 3KCNepTOB-aBTOTEXHUKOB W Ap. BmecTe ¢ TeM npume-
HeHWe YronoBHOro W MpOLEeCCyalbHOro npasa OTHOCUTCA K UCK/OYM-
TeNIbHON KOMMETEHUMW CnefoBaTens, MpOKypopa M Cyda; HOpPMbl 3TUX
oTpacneil npasa He WMEOT CreuuanbHOro Xapaktepa (Tak, HesHaHuve
HOPM YrO/0BHOMO Mpasa He O0CBOOOXAAET /L0 OT OTBETCTBEHHOCTM 32
nX HapylleHune). OfHaKO Takoe NMOHWUMaHWe YKasaHHbIX HOpPM, KOTOpoe
HeobxoauMo AN UX NPUMeEHeHUs, TpebyeT cneymnanbHbIX (lopugnye-
CKMX) MO3HaHWA. MOXHO C M3BECTHbIM OCHOBAaHMEM PacCMaTpuBaTh Kak
CcBefyLLee L0 B Yro/IOBHOM MPOLECce 1 afiBoKaTta.

Mepeiigem Tenepb K paCCMOTPEHMIO ABYX APYrUX FPpynM CBeAyLLMX
nuy,
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Kak y>xe oTMeuanocb, 3T CBeAyLume nuua MoryT 6biTb Cy6bekTa-
MU (YYaCTHMKaMW) Kak CnefCTBEHHbIX (3KCnepTu3a, OCBUAETENbCTBOBA-
HWe 1 Ap.), TaK 1 WHbIX MPOLEeCcCyasbHbIX AECTBWIA (TpeboBaHKe npoBe-
[EeHVA peBu3uW, MpefcTaBfeHWe CNefoBaTentd WAW Cydy Chpaskv vnw
KOHCY/bTauun creupannctos). OCTaHOBUMCS Ha CBefyLUMX nmuax, siB-
NAIOLWMXCS yyacTHUKaMK cyfebHol akenepTmsbl. K umcny mx oTHocaTes:
3KCMEPT; PYKOBOAWTENb 3KCMEPTHOrO YyupexaeHus (npyu npoBefeHWM
3KCMepTU3bl B HEM); BCMOMOTaTe/bHbIl COCTaB CBEAYLLMX UL, Npy Mpo-
M3BOLCTBE OTAE/bHLIX 3KCMEPTU3 (Hanpumep, aKcrepTusbl Ha IBM —
nepopaTopLLmMK, MHXeHep ABM n 1. n.).

JKCNepT — OCHOBHOM ¥ HEMPEMEHHbIA Y4aCTHUK CyaebHOR aKc-
nepTusbl. Jelicteytowme YTK, ycTaHaBnBas npasa, 0653aHHOCTM U OT-
BETCTBEHHOCTb 3KCMepTa, He ONPeAenstoT B Lie/IOM ero NpoLeccyanbHoro
MOMOXEHWS, KaK 3TO OHW [eNaroT B OTHOLLEHWUW psfa APYrux cy6bekToB
— CM. CT. 34 YTIK).

3KcnepT — cBefyllee nuuo, T. €. obnagatollee creumanbHbIMKU
MO3HaHUAMM B HayKe, TEXHWKE, UCKYCCTBE WK peMecsie, He06X0o4MbIMU
ONA fayun 3aKiioyeHus no Bonpocam, TPebyroWmMM Takmx No3HaHuii (CT.
78 YTIK). Kak asctByeT 13 cT. 78 ¥TIK, 0b6nagaHve cneypanbHbIMA No-
3HaHWAMU — [OCTATOYHOE OCHOBaHWe /15 Bbl30Ba /LA B Ka4ecTBe 3KC-
nepta. OHW >Xe ABNAIOTCA COLEPXKAHWEM Hay4HOM KOMMETEHUMU 3KC-
nepTa, koTopas, Kak oTmedaeT . J1. MeTpyxuH, «npeacTaBniseT coboii
onpeaeneHHblii 06beM HayUHbIX 3HaHWIA CNeLUaNCTa, JOCTAaTOUHbIA 4ns
TOro, YToObl OH BGblN Ha3HAYeH 3KCMNepPTOM». B 3TOM CMbICNE O NOHATUM
«KOMMETEHLMA 3KCrepTa» roBopuT cT. 288 YTIK.

OT KOMMETEHLMWN 3KCMepTa OTINYAOT ero KOMMETEHTHOCTb, T. €.
(hakTUYeCKOe BnafieHne UM CreumanbHbIMUA MO3HaHUAMM (B TOM umchne
HaBblkaMW), a He TO/bKO JOPMasIbHOe, CBSA3aHHOE C HaIMUMEM Y Hero co-
OTBETCTBYIOLLErO [OKYMeHTa (aunnoma, arrectata um T. n.). OTcioga
VIMEHHO HEKOMMETEHTHOCTb 3KCMepTa ABMSETCA 0OCTOATENbCTBOM, BIe-
KyLmum ero oteof (n. 4 c1. 67 YTIK).

Y 3KCMepToB — COTPYAHWKOB 3KCMEPTHLIX YUPEXAeHUA — B CO-
Jep>XaHve Hay4YHOW KOMMETEHLMN BXOAWT eLLe BNafieH e UMy TeopUen un
METOAMKOI 3KCMEePTU3bl, YTO ABNAETCH BOKHLIM YCOB/EM BbICOKOIO Ka-
4ecTBa IKCMEPTHbIX UCCef0BaHWIA B YUpeXAeHWAX cyaebHOl akcnepTu-
3bl (3KCMepPT, He OTHOCALLWIACA K COTPYAHUKAM Takoro yupexaeHus, 06-
nafjas Heo6XOAMMbIMU CneLMabHbIMU MO3HAHUAMU U HABbIKaMU, MOXET
W He BNageTb METOLUKONA).

MoMMMO Hay4HOl KOMMETEHLMW, B NNTEpaType PasinyatoT Takke
MpoLieccyanbHy0 KOMMETEHLMIO 3KCMepTa, T. €. COBOKYMHOCTb ero npas
1 0653aHHOCTEN, Ee UMEHYIOT elLle «MOTHOMOYNSMU 3KCnepTax». B nute-
paType OHa paccMOTpPeHa [0CTaTO4HO MOAPO6GHO, M Mbl OCTaHOBMMCS
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TO/bKO Ha TeX MOMEHTAX, KOTOpble XapaKTepu3ytoT SKCrepTa Kak Cybb-
eKTa [0Ka3blBaHUs.

CaeflyLllee L0 CTAHOBUTCS 3KCMNEPTOM (CyAeOHbIM 3KCMEePTOM) C
MOMEHTA BbIHECEHUS MOCTAHOB/IEHMA CflefoBaTe/leM WX OnpefeneHus
CYZIOM O Ha3HauyeHUW 3KCMepPTM3bl, B KOTOPOM YKa3bIBaeTCs, KOMY (Kako-
My finLly) oHa nopydaetcs (cT. 184 YTIK). Ecnu akcnepTusa npoBoguTcs
B 3KCMEPTHOM YUPEXAEHUM, 3KCMEPT B 6OMbLUMHCTBE C/y4aeB He yKasbl-
BaeTCA B MOCTaHOB/IEHUW (OMpeseneHnmn), XoTa Takoe Npaso Y ClefoBsa-
Tena (cyda) cywecTByeT. B aTuX cnyyasx COTPYAHWK yUpexaeHus (IKc-
nepT N0 JO/MKHOCTU) CTAaHOBUTCA CyAeOHbIM 3KCMepTOM Moc/ne nopyuye-
HWS eMy [aHHOI 3KCMEepPTM3bl PYKOBOAWTENEM YUpexaeHus (ero CTpyk-
TypHOro noppasgeneHus) — ct. 187 YTK. CnegosatenibHO, CyLeOHbIM
9KCMEPTOM B MPOLIECCYaANIbHOM CMbIC/E CTAHOBUTCS TOMbKO Takoe CBefy-
Lee MU0, KOTOPOMY B YCTaHOBNEHHOM 3aKOHOM MOPSAKE MOPYYEHO
MPOV3BOACTBO 3KCMEPTU3bI.

3TO YeTKOe MOMOXEHWe MpoLecCyaibHOro 3aKoHa He BCerja pea-
NIN3YeTCA B CNEACTBEHHON W cyaebHoOl mnpakTuke. Tak, 3HauuTe/bHas
4acTb CyAe6HO-MeANLMHCKMX 3KCNepPTM3 TPYMOB W XXMBbIX AL, HEPEAKO
MpoBoAW/ach paHee COTPYAHUKaMW CyLe6GHO-MegULMHCKUX Yyupexne-
Huii (3KcnepTamm No AO/HKHOCTY) HE HA OCHOBaHMM NOCTaHOBAEHWiA (On-
pejeneHnil) 0 Ha3HaYeHUK 3KCNepTU3bl, a N0 MOPYYEHUAM CMEeACTBEHHbIX
N cyaebHbIX OpraHoB, npoueccyasbHO He O0(OPMIEHHBIM (M3/TOXKEHHbLIM
B «HanpaBNeHNsX» W T. M. HernpoueccyasbHbIX JOKYMeHTax). B cyneb-
HbIX 3acefaHuaxX CBefyllMe Ua, BbI3BaHHbIE A5 MPOM3BOACTBA IKC-
nepTW3bl (paHee He NPOBOAMBLLENCA Ma MpeABapuUTENbHOM CNeACTBUN)
CTAHOBATCA 3KCMepTaMy LWL MOC/Ee BbIHECEHUSA OMpeferneHns O HasHa-
yeHUM akcneptusbl (M. 8 noctaHoeneHus MneHyma BepxosHoro Cypga
CCOP ot 16 mapta 1971 r.). OgHako onpegeneHue 06 3TOM, Mo AEACT-
Bytowmm YTIK, BblHOCMTCA B cyfebHoM, cnegctsum (cT. 288 YTIK), B
CBfA3M C YeM yKa3aHHble CBedyLlue nvua [0 BbIHECEHWS TAKOro onpege-
NeHUs y4yacTBYKOT B cydebHOM pa3bupartenbcTBe 6e3 Haf/iexallero
0(hOpM/IEHNs, T. €. HE MMes (POPMasbHbIX MOAHOMOYMIA Ha y4acTke B
HeM.

Mo geny B., ocyxxaeHHoro mo 4. 2 cT. 108 YK, BepxoBHbiii Cy4
PC®CP onpegeneHvem ot 26 mas 1971 r, OTMeHW/ BCE COCTOSBLUMECH
Mo Hemy peLLeHWs, BKNOYasA NpUroBop, W Hanpasw Aeno Ha HOBOe pac-
CMOTPEHUE, B YaCTHOCTK, MO TOMY OCHOBaHMWIO, YTO 3aK/IHoUeHue cyaeb-
HO-MefIMLIMHCKOrO 3KcnepTa ObIfI0 COCTaB/IEHO paHee, YeM CNnedoBaTesib
BbIHEC MOCTAHOB/EHWE O Ha3HAYeHWM 3IKCNepTusbl. ITO 03HAYano, 4To
JKcnepTu3a Obina NpoBesieHa He3aKOHHO.

WTaK, TONbKO NOMyyMB B YCTaHOB/IEHHOM 3aKOHOM MOPSAKe CBOU
MO/IHOMOYKS U pacnofiaras Kak Hay4Hoi, TaK 1 NpoLieccyanbHOR KoMMe-
TEHLMeN, 3KCnepT MOXET MPUCTYNUTL K OCYLLECTB/IEHNIO CBOEl [0Ka3a-
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TeNbCTBEHHOW feATenbHOCTU. Mpexae BCEro, OH 3HAKOMWUTCA C 3ajaHu-
€M, W3/IOKEHHbIM B MOCTAHOB/IEHUW (OMpPefeNieHn) O HasHaYeHUN 3KcC-
NepTu3bl, . NPeACTaBNEHHLIMY Ha 3KCMEPTU3Y MaTepuanamu. 3akoH (CT.
CT. 82 1 184 ¥TIK), rosops 0 Matepuanax aKCnepTusbl, He pacLungpoBbI-
BAeT 3TO MoHATME. OHO BK/KOYAET B Ce6A: 0OBLEKTLI IKCTIEPTHOrO MCChe-
[0BaHVs (BELLECTBEHHbIE [OKA3aTeNbCTBA U JOKYMEHTHI); 06pasubl 4
CPaBHUTE/NLHOTO McCnefoBaHKs (06pasubl NovepKa, OTMeYaTKU MasbLeB
W T. N.); UHble MaTepuanbl (MPOTOKO/bI OCMOTPOB, JONPOCoB U Ap.). Cne-
[0BaTeNbHO, 3KCNepT MOoMy4YaeT B CBOE PACMOPSKEHUE OMpefeneHHYo
COBOKYMHOCTb CYfe6HbIX [0Ka3aTensCTB (B TOM: yucfe o6pasuoB Ans
CPaBHWTE/NLHOTO UCCNe0BaHNs), C KOTOPLIMU OH LO/XEeH paboTarts, T. €.
MPOBECTU WX UCCNefoBaHWe W JaTb 3ak/MOYeHWe Mo ero pesynbraTam.
Ortciofa 3KCnepT BbICTYMAeT U KaK CYOBEKT uccrefoBaHUA [oKasa-
TenbCcTB. OCYLLECTBNAA €ro Mo MopyyeHWo CYObLEKTOB [0KasbiBaHUS
MepBoi rpynnbl U MOA UX MPOLECCyabHbIM KOHTPOEM, 3KCMEPT B Mpe-
[enax ero Hay4Hoi KOMMETEHLUMM CamMOCTOATE/IbHO OCYLLECTBASET CBOM
npoueccyasbHble NMOHOMOYMA, MOCKO/bKY UMEHHO OH «HECET 3a [aHHOe
MM 3aKNOYEHWE IMYHYI0 OTBETCTBEHHOCTb» (CT. 80 YTIK).

30ecb Heo6XOA4MMO MOAYEPKHYTL, YTO pesy/ibTaTbl CBOMX WCChe-
[OBaHUiA aKcnepT ohOPM/ISIET HE3aBUCMMO OT SiMua (opraHa), HasHa-
UMBLLEr0 3KCMEepTU3y, COCTaBNAA MUCbMEHHOE 3aknoyeHWe Nnnbo co-
00LLeHNe 0 HEBO3MOXXHOCTW fiaTb ero. TakMm o6pa3oM, ero uccrefosa-
TenbCKas LeATeNbHOCTb OCYLLECTBAETCA XOTA U MOf MpoLeccyaibHbIM
KOHTpoO/nieM cnefoBatens (Cyfa), HO B Lie/IoM CaMOCTOATENBHO.

B noctaHosneHnn MNneHyma BepxosHoro Cyaa CCCP ot 16 mapTa
1971 r. «O cypne6HoOli 3KcnepTU3e NO YronoBHbIM genam» (M. 7) mog-
UepKHYTO MpaBO 3KCMepTa Ha caMOCTOATENbHbIV BbIGOP crnocoba npose-
[eHNA 3KCMepTu3bl . 3TO He UCKIOUAeT 0053aTeNIbHOCTM YKasaHuii cre-
JoBaTens U cyda no JaHHOMY BOMPOCY — Hanpumep, B YacTu ambyna-
TOPHOro 06cnefoBaHWa uua.

MpeacTaBnas 3aknodeHve nuuy (opraHy), HazHaumBLLEMY 3KCMep-
T3y, 3KCMepT BbICTYMaeT M Kak Cy6beKT, y4acTBYyOLWMA B cobupa-
HUM (MpefcTaBeHnn) LOKa3aTeNbCTB. 3Ta (yHKUMA COBMELLAETCA Y
Hero ¢ (yHKUMeli UCTOUHMKA [O0Ka3aTenbCTB (MCTOUHMKA CBefeHUid O
NOANeXaLMX YCTaHOBMEHWNIO OBCTOATENLCTB Aefla UK O [OoKa3aTeNbCT-
BEHHbIX (hakTax). B KayecTBe TakMX Xe WCTOYHWKOB BbICTYMAOT CBUAE-
Tenu, NOTepneBLUMiA, NOA03PEBaEMbI 1 0OBMHSAEMBINM, NOKa3aHUA KOTO-
PbIX ABNAKOTCA [OKAa3aTeNbCTBAMM (CPefcTBamMu LOKasbiBaHWs) Mo Aeny u
KOTOpble TaKXe Y4YaCTBYIOT B WX MPOLEcCcyasbHOM O(OpMIeHUN («3a-
KpenseHun»), — MoAnucbIBas NPOTOKOM AOMpoca, a B psje Cryvaes U
COCTaBNsAs ero co6CTBEHHOPYYHO. OfHAKO 3TUX /UL, B OTHOLIEHWUMN AaH-
HbIX UMW MOKa3aHWi HeMb3d CuMTaTb Y4acTBYKOLWWMMK B COBMpaHn
(NpepcTaBeHnn) [OKA3aTeNsCTB — POMb UX B 3TOM fefie B rpoueccy-
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a/lbHOM OTHOLLEHWUW «NacCuUBHaf». JKCMePT e, NoMyyuB 3afaHue cre-
poBatens (cyga), AeCTBYeT aKTUBHO U CaMOCTOATENbHO 1 MO3TOMY MO-
XET paccMaTpuBaThbCs Kak CyObeKT npefcTaBieHus [LoKasaTenbcrsa (3a-
KNIOYEHNS).

Byoyun 0653aHHbIM «aTb 06BEKTUBHOE 3aK/HOYEHWE MO MocTas-
NeHHbIM nepef HUM Bonpocam» (cT. 82 YTIK), a 3HauuT, NpoBecTu BCe-
CTOPOHHee, MO/IHOE U 06BLEKTUBHOE WCCefOBaHNE NPeSCTaBIEHHbIX eMy
MaTepuanioB, 3KCMEpPT HafeNseTcs OAHOBPEMEHHO LefbiM PAAoOM Mpas,
JatoLwyx emy BO3MOXHOCTb BbIMO/IHUTL CBOK 0053aHHOCTb. 3TO — npa-
Ba Ha O3HAKOM/eHWe C Marepuanamy fena, OTHOCALLUMUCS K MpeaMeTy
3KCMepTM3bl, Ha 3asBfiEHNEe XOfaTaiicTBa O MpefOCTaBfiEHUN AOMOMHU-
TeNbHbIX MaTepPUanoB, HEOBXOAUMbBIX 41 fayn 3aK/oYeHns, Ha yyacTue
(NpucyTCTBUE) B AONPOCaxX U APYrnxX CNeACTBEHHbIX AENCTBUSX, FAE 3KC-
MepT C paspeLleHns CnefoBaTens U Cyfja MOXET BbIACHATL OTHOCALLMECA
K MpeaMeTy ero uccneaoBaHus Bonpockl (4. 2 ¢T. 82 YT1K). Mepeuncnen-
Hble MOSIHOMOYMA 3JKCNepTa TakkKe XapaKTepusyloT ero Kak cyObekTa
(yyacTHMKa) cobupaHMa [OKA3aTeNbCTB, OTHOCALLMXCS K NPeaMeTy 3KC-
neptusbl. Mpasfa, B OTHOLUEHWWN [aHHOrO 3/1IEMEHTa MnpoLecca A0Ka3bl-
BaHWA NMONHOMOUMSA 3KCNepTa 3HaYUTeNIbHO Gonee y3Kue, YemM B OTHOLLe-
HUM MCCNefOBaHWA [OKa3aTe/IbCTB — OH /MWL BMpaBe X04aTaliCTBOBaTh
0 MpefocTaBNeHUN eMy LOMONHUTENBbHBIX MaTepuasioB ([0KasaTeNbCTs),
HO He Bnpase cobupaTb MX.

OrpaHuyeHrie NONHOMOUMIA 3KcnepTa B 061aCTM cobupaHns foKa-
3aTe/IbCTB MOAYEPKUBAETCS B OOMbLUMHCTBE HOPMATMBHbLIX akToB MIO
CCCP (cM., HanpuMep, TUNOBYHO MHCTPYKUMIO O MPOM3BOACTBE Cyaed-
HO-OyXranTepckux akcneptus ot 15 Hosbpa 1973 r.). WcknoueHue co-
CTaB/seT VIHCTPYKLMSA O NPOM3BOACTBE CYAeOHO-MCUXMATPUYECKON 3KC-
nepTnsbl B CCCP 0T 27 okTA6pa 1970 r., koTopas AaeT NpaBo 3KcnepTy-
MCUXMaTpy 3aTpeboBaTb M3 MEAMLIMHCKUX YUPEXAEHWIA AOKYMEHTALIMIO,
€C/IN OHa He Bblia NPUIOXKEHA K YronoBHoMY feny (n. 7). Takoe BefoM-
CTBEHHOE MPaBW/o He BbITEKAET U3 NPOLECCYaibHOMO 3aKoHa U AaeT no-
BOL CyLe6HO-MCUXNaTPUYECKUM YUPEXAEHWUAM HE3AKOHHO MPOBOAUTD,
CyebHble 3KCMepTU3bI.

Ponb 3akcnepTa Kak OAHOro U3 Cy6beKToB Cco6MpaHus  [o-
KasaTeNnbCTB OCOOEHHO penbeHO NPOSBASETCA B WCCMEfOBaHUAX, K
Bcromorate/ibHbIM 06beKTaM KOTOPbIX OTHOCATCS MUKPOYacTMUbl. 3afa-
ueli TakMX UccnefoBaHWA 0BbIYHO ABNSETCS YCTAHOB/EHWE (DAKTOB KOH-
TaKTHOIO B3aMMOAENCTBMA Pa3NNYHbIX 0ObEKTOB (Hampumep, ofex[ipl
06BMHAEMbIX U OAEX[bl NOTEPMEBLUMX N0 Aenam 06 M3HACWUIOBAHUSX,
OpPYAUIA NPecTynieHns 1 FON0BHbIX Y60POB Mo Aenam 06 y6uiicTBax u
TeNecHbIX NOBPeXAeHUaX U T. n.). [loKasaTeNnsCTBOM TakKoro KOHTaKTa
CNY)XWUT BbIIBNIEHNE MWUKPOYaCTUL, OLHOI0 06beKTa Ha APYroM. YKasaH-
Hble MMKPOYaCTULbl — CaMOCTOATE/IbHbIE BELLECTBEHHbIE A0Ka3aTeNbCT-
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Ba, 60 OHW He ABNAKTCA YaCTbi0 TOro 06beKTa (BELLECTBEHHOMO [0Ka3a-
Te/NbCTBa), Ha KOTOPOM HaxofaTcs. [leaTenbHOCTb 3KCMepToB B paccmar-
PUBAEMbIX CMy4asX BbIPAKAETCA: «a) B 0OHAPYXKEHUN MUKPOYacTuL, 1 6)
onpeseneHUn MX NPUHAANEXHOCTW Apyromy 06bekTy. Tak 4TO B 3TWX
1ccnesoBaHNsAX 3KCMePTN3a BbICTYNAET U Kak crnocob cobupaHus foKasa-
TeNbCTB (MUKPOYaCcTUL), a IKCNepT — Kak CyObeKT Takoro cobupaHus.

OcTaHOBMMCA Tenepb Ha Pou 3KCnepTa B OLEHKe [0Ka3aTe/bCTB.
C1. 17 OcHoB (CcT. 71 ¥YTIK) OTHOCWT OLEHKY [0Ka3aTe/lbCTB K KOMIe-
TeHUMM CYy6BEKTOB [OKa3biBaHWA NepBoi rpynnbl. OAHaKo B 3TOM CAy-
Yae peyb MAET O TAKOW OLEHKE, Ha OCHOBE KOTOPO/ NMPOMCXOAWT pas-
pelleHVie fena B COOTBETCTBYHOLLEN CTavMu YrofioBHOIO MpoLecca.
CyObeKTamu Xxe OLLeHKV [0Ka3aTeNbCTB, He CO3AatoLLeli TaKyt OCHOBY,
a TO/IbKO YUnTbIBaeMyto Cy6beKTamm nepBoi Fpynnbl, ABAAKOTCA BCe
OCTa/lbHble (NepeuncnieHHble Bbille) CyObeKTbl AoKasbiBaHNS. Mpexae
BCEro, 3T0 OTHOCWTCS K YYaCTHWKaM CyAe6HbIX MPeHNA — 0BBUHUTENIO,
3alUNTHUKY, O06BMHAEMOMY, MOTEPreBLUEMY, TPaXAAHCKOMY WCTLY U
rpaxgaHckomy oTBeTuMKy (4. 1 cT. 295 ¥YTIK), NOCKONbKY BaXKHEMLLNIA
3NEMEHT CyAebHbIX peyeli — oOueHKa fokasaTenbcTB. 3akoH (cT. 295
YTK), 3anpeLyas y4acTHUKaM CyAebHbIX MPEHNIA «CCbINaTbCA Ha AOKa3a-
TenbCTBa, He OblBLUME MPEeAMETOM PacCMOTPEHUS Ha CyfAe6HOM Cneact-
BUW», MOAPa3yMeBaeT, TakuM 06pa3oM, MX MpaBO CCbLIATbCA Ha pac-
CMOTPEHHble B Cyfe6HOM CNeAcTBUM [OKa3aTenbCTBa, T. €. AaBaTb
UM OueHKY. OLeHKa J0Ka3aTeNbCTB BO3MOXHA TakKe B 3asABMEHMSX,
XofaTaiicTBax, KaccauMOHHbIX Xanobax, anobax B Nopsigke Hag3o-
pa yKasaHHbIX CyObEKTOB.

MpaBo akcrepTa Ha OLEHKY PesynbTaToB MPOBEAEHHOro UM
uccnefoBaHna npegycmoTpeHo psgom YTK corosHbix pecny6iuk (CT.
181 YK Kuprusckoii CCP, cT. 160 YK 3ctoHckoii CCP, cT. 76 YTK
benopycckoin COP, cT. 64 ¥T1K Mongasckoii CCP, cT. 66 YK ApmsH-
ckoii CCP); YTK [pyrux coto3HbIX pecnyb/nK XoTs 1 He roBOpsAT Mps-
MO 06 OLIeHKe 3TMX Pe3ynbTaToB, HO MO CYLLECTBY UMELOT ee B Bugy (CT.
80 YNKPCHCP un ap.).

MockonbKy 3KCNepT uccnefyeT AOKas3aTeNbCTBa (BELLECTBEHHbIE
[0Ka3aTe/bCTBa, AOKYMEHTbI), TO OLEHKa UM pe3yNbTaToB CBOMX MCChe-
[0BaHUI ABNAETCA B KOHEUHOM CYETe OLEHKOW COOTBETCTBYHILLMX
pokasaTenbcTB. OfHaKO Takas OLUeHKa OrpaHuWyeHa npegenaMu ero
Hay4HON KOMMeTeHUMW. SKChepT He BripaBe [aBaTb OGLLYHO OLEHKY
1CCNefoBaHHbIX UM [0Ka3aTeNbCTB NyTeM ONpefeneHus Ux OTHOCKMO-
CTW, JOMYCTUMOCTU W AOCTOBEPHOCTM. Tak, yCTaHOBWMB, YTO UCCnefyeMas
nyns BbiNylleHa W3 [LaHHOro opyxus (CTBOMA), 3KCMepT-6annnucT He
BrpaBe 06CyXAaTb OTHOCUMOCTb K [efy 3TMX 060MX 06BEKTOB (OPYXKUS
M Nynu), a paBHO MX JOMYCTUMOCTb (NPaBUIbHOCTb U3bATMA U NPUOGLLE-
HUsA K geny). TOUHO Tak XKe, aHann3npys NoKasaHWs HecoBepLUEHHONET-
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Hero (C TOYKMN 3pPEHUst ero MHTENNIEKTYa/IbHO-BOMIEBLIX KAYeCcTB U T. M.),
3KCMEPT-NCMXO/IOr He BrpaBe peLaTb BONPOC O JOCTOBEPHOCTM 3TUX NO-
KasaHwii .

3KcnepTHas OLEHKa ABMSETCA OCHOBaHWEM /11 PELLEHMS 3Kenep-
TOM CBOWX 33fay — faymn 3aK/IKYEHUS UK COOBLLEHNS O HEBO3MOXXHO-
CTW JaTb ero. MOCKOMbKY 3aK/oyeHWe aKcnepta He 06s3aTenbHO A/1s
cy6bekToB nepeoit rpynnbl (cT. 80 YTIK), NOCTONbKY Ans HUX He 00s3a-
Te/bHa U ero OLeHKa.

JKcnepTHas OLEHKa [OKa3aTeNbCTB HEMOCPECTBEHHO CBS3aHa U C
MpaBoM 3KCMepTa «3HaKOMUTLCS C MaTepuanami fena, OTHOCALMMUCA K
npeaMeTy akcneptusbl» (cT. 82 YTK). OuyeBMAHO, YTO OCHOBHbIM CO-
JEepXKaHUeM TaKOr0 «03HAKOMIEHUSI» ABNSETCA MMEHHO OL|EHKa 3TUX Ma-
TepuanoB — CyfebHbIX [0Ka3aTeNbCTB C LEe/bl0 NOAYYEeHWUs LOMOSHU-
Te/bHbIX JaHHbIX ANA ayW 3aK1OYeHWs. 3Ta OLEHKa OMsATb-Taku He
JO/MKHA BbIXOAUTL 33 Npefenbl Hay4YHON KOMMETEHLUMM 3KCMepTa: OH
BMpaBe MCNo/b30BaTb MOMYYEHHYIO WH(OPMaLMIO L1 PeLUeHns CBOMX
(3KcnepTHbIX) 3aa4 B pamMKax npeameTa AaHHOro svaa (poga) cyaebHoi
3KCNepTusbl.

B npakTuke OblBaeT M TaK, 4TO 3KCMepT, WCMO/b3ys [O-
NONHUTENbHbIE MaTepuasibl NPU PELLEHNN IKCMEPTHOW 3afayn, BbIXOAWT
3a pamKu MpeaMeTa 3KcnepTusbl. Takas owwmbka 6bina AonyLieHa 3Kc-
nepToM-noyepkoBegoM Mo geny LL., korga toH (3KCnepT) chenan BbIBOA
06 UCNONHEHUW JONUCOK B AOKYMEHTe pyKoto LLI. He CTONbKO Ha OcHOBE
pe3ynbTaToB UCCNEA0BaHUSA NOYepKa, CKOMbKO Ha OCHOBAHUW «MUCCefo-
BaHMs BCEX 0OCTOSATENbCTB flena», B CBA3W C YeM, Kak OTMeTun Bep-
X0BHbIli Cya CCCP, 3KCMepT «BblLLEN 3a Npefesnbl CBOeli KOMNETEHUMUN 1
npuceonn cebe yHKLMM OpraHoB CneacTBus 1 cyga». Nogo6Hble oLwmnG-
KV HepeaKo BCTpeyatoTcs Npy NMPOU3BOACTBE CyAeOHO-aBTOTEXHUYECKMX
3KCNepTW3, rae aKcnepTam MOCTOSAHHO MPUXOAWTCA UCMOMb30BaTb B Ka-
4eCTBE MCXOAHbIX AaHHbIX MOKa3aHWA O4eBUALEB MPOUCLLIECTBUS U UHbIE
[0Ka3aTeNbCTBa.

Tak, no geny A. 3KCNepT-aBTOTEXHMK, MES NPOTMBOPEUMBLIE MO-
KaszaHusa CBuaeTeneli 0 CKOPOCTU LBVKEHWS aBTOOYCa, CTO/IKHYBLUErocs
C aBTOMALLMHOM, B35/ B KQ4YECTBE MCXOAHbIX AaHHbIX A4/15 CBOEr0 3aK/to-
YeHMs NOKasaHUs TPeX CBUAETenel, paboTaBLIMX Luodepamu, U OTKNO-
HW/ NOKasaHusa oCTaslbHbIX. CneaoBaTeNib B CBOKO OYepefb OTKIOHMI 3TO
3aK/II0YEHNE KaK JaHHOe C MPeBbILUEHNEM KOMMETEHLMM 3KchepTa, no-
CKO/IbKY eMy CaMOMy Haf/eXal0 pewnTb BONPOC O TOM, Kakue U3 no-
Ka3aHWin CBMAETENel O CKOPOCTM ABWXKEHUSI 3KCMEPT AO/MKEH Obl UC-
Mo/b30BaTh A/11 CBOEr0 3aK/UEHNS.

Ponb aKcrepTa Kak aKTMBHOIO Cy6bekTa mpoliecca [oKasblBaHUs
SIPKO MPOSIBNSIETCA B €r0 Npase NpeacTaBisTh CeACTBUA W CYAY BbIBOAbI
no «o6CTOATENbCTBAM, UMEIOLLMM 3HauUeHWe Anst Aena, no noBofdy KOTo-
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pbIX eMy He 6blny nocTaBneHbl Bonpockl» (cT. ¢T. 101 n 288 YTIK). B
YKasaHHbIX C/lyyasx 3KCMepT caMOCTOATEIbHO PacLLUMpsieT Kpyr CBOMX
3afja4y, NocTaB/eHHbIX CNeA0BaTeNIEM UM CYLOM, U, OCTaBasCh B pam-
Kax pogoBoro (BMLOBOro) npeameTa 3KCMepTusbl, OnpesenseT 3HaueHue
4Na [ena COOTBETCTBYHOLLMX OOCTOATENbCTB, KOTOPble OH WMEET BO3-
MOXHOCTb YCTaHOBWTb B pe3y/ibTaTe NpPoBeAEHHOro uccnefosaHns. He-
MPEMEHHbIM YC/OBUEM A5 MPOSBNEHNA UM «3KCMEPTHON MHULMATUBBI»
[O/MKHO ObITb 3HAHWE OCHOBHbIX OGCTOATENLCTB AeNa, T. €. peanmsauus
ero npasa, NpesycMOTPeHHOro cT. 82 YTIK.

Oco60e MeCTo B AeATe/IbHOCTU 3KCMepTa Kak OCHOBHOMO Y4aCcTHW-
Ka CyaebHOI 3KCrepTu3bl 3aHMMaEeT OLEHKa UM 3aKnoueHnii (BbIBOAOB)
APYrnX 3KCNepPTOB — MO CBOEMN MM MHOM cneupanbHOCTU. C UX OLEHKOM
no CBOeli CrneLyanbHOCTW IKCMEePT CTa/IKMBAeTCH Npy NPOM3BOACTBE MO-
BTOPHbIX 3KCMEPTU3, HA3HAYEHHbIX BBUAY Hecornacus cnefosatens v
Cyfja C 3aK/o4eHneM, JaHHbIM Mo pesynbTaTtaM MpeaLecTsyrowmx (nep-
BUYHbIX) 3KcnepTu3 (CT. 81 YTIK). B aTux cnyyasax akcnepT (KOMuccus
9KCMEPTOB) 3aHOBO peLUaeT BOMPOChI, paHe paspelleHHble APYruMun 3KC-
nepTamu, U MOXET MPUATWM K WHbIM BbIBOLAM. IKCNEpTHas npakTuka
NAeT Mo NyTy 0643aTeNbHOr0 ONpefeNieHns OTHOLLIEHUS KCNEPTOB K Bbl-
BOZaM MX NpejLIecTBEHHNKOB. B npoueccyanbHOM 3aKOHe Mo 3TOMY BO-
MpOCY HeT KakKux-nnmbo ykasaHWid, 04HAKO, BELOMCTBEHHbIE akTbl MO u
MB/, CCCP 06 opraHusauuy Npov3BOACTBA SKCMEPTU3 B UX yupex[ae-
HUAX cofepxaTr Takue ykasaHusa. CornacHo cT. 25 TMonoxeHus MIHEO
CCCP 1972 r. 3KcnepT 0653aH YKa3aTb «MPUYMHbI PACXOXAEHNS Pe3yib-
TaTOB MCCMEA0BaHWA C pe3ynbTaTaMy MepBUYHOM 3KCMepTusbl». B To-
NOXEHWN O MPOW3BOACTBE IKCMEPTU3 B KPUMUHANUCTUHECKMX NOApa3se-
neHunsx opraHoB MB/J, ot 6 mapta 1970 r. roBoputcs 06 06s3aHHOCTU
JKCnepTa yKasaTb «MOTMBbI HECOT/IacKs C BbIBOAAMU NEPBUYHON 3KCMep-
TU3bI». U XOTS B TaKMX MPELNMUCaHNAX He rOBOPUTCA 00 OLEHKe pe3yfib-
TAaTOB MEPBUYHON 3KCNEPTU3bI, MO CYLLECTBY, peyb UAET MMEHHO O HEM.

Tak, Npn NPoBeLeHNN NOBTOPHOW MOYEPKOBEAYECKON IKCNEPTMU3bI
0 MOA/IMHHOCTW MOAMMUCK Ha HAKNaAHOW 3KCMEePT MpULLEN K BbIBOAY O
HEBO3MOXXHOCTU pa3peLLleHns MOCTaBMEHHOro BOMpoca. B OTHOLEHWUK
BbIBOJOB MpPefblAYLLMX SKCMEPTOB OH yKasas, YTO OHW HeLOCTAaTO4HO Ha-
YYHO 0BOCHOBaHbI, NOCKO/bKY 3KCNepTaMmy He Oblfn MPUHATLI BO BHU-
MaHWe HEKOTOpble pasnyaloyecs MNpU3Haky MNOANWUCK; KPOMe TOro,
3KCMNepTbl fONYCTUNM OWIMOKY B OLEHKE COBMaAaloLLIMX NPU3HAKOB, KBa-
NNPULMPOBAB X KaK «pasnmuatolmecs». HeTpygHo BMAETb, UTO Takoe
YKa3aHue «MpUYrH PacXoXAeHWs B BbIBOAAX» OblfI0 HEPa3pbIBHO CBfi3a-
HO C OLIEHKO npefblaywyx BbIBOAOB. o MHeHuto A. P. LLnsxosa,
«3KCMepTbl MpY NPOBEAEHWN MOBTOPHOM 3KCMEPTU3bl MOTYT MOMOUYb
CNeJoBaTesNto 1 Cyfy B BbIACHEHWM MPUYMH HEAOCTOBEPHOCTH, HETOUHO-
CTL NepBOI 3KCMEPTU3bl MYTEM HAYYHOrO aHa/m3a OOBLEKTMBHbLIX AaH-
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HbIX, MOJIOKEHHbIX B OCHOBY €€ BbIBOLOB». TaKOro poja Hay4Hblli aHa-
/N3 eCTb He YTO MHOE, KaK OLeHKa 3aK/MtoUYeHUs 3KCnepTa ApyruM aKc-
MepToM, MPOBOAMMAS, KOHEYHO, B paMKax ero MpaBOBOW U CreLuaibHOM
Hay4HOW KOMMETEHLMN.

3KcnepTHas OLEeHKa BbIBOAOB MO pe3y/ibTaTaM MepBUYHON 3KCMep-
TU3bI JOMKHA MPOMCXOAUTL CTPOro B Mpefenax crneumanbHbIX NoO3HaHW
akcnepTa. OHa He MOXeT OCHOBbLIBATLCA (MO/IHOCTLIO UM YAaCTUYHO) Ha
[0Ka3aTeNibCTBaX, XOTA U OTHOCALUMXCS K NMPeAMETY AaHHOI 3KCMepTu3bl,
HO OLleHKa KOTOPbIX BbIXOAWUT 3a MNpejesbl KOMMETEeHUMN akcnepTa (Ha-
npumvep, B NpuBeLeHHOM npumepe no geny L. — Ha nokasaHuax ceuge-
Teneit N 0BBUHAEMOrO OTHOCWUTE/BHO YUMHEHWS JOMMCOK B AOKYMEHTaX
pykoii LLI.). Mo3nums BepxoeHoro Cyga CCCP o mosHoMounsx noBTop-
HOV 3KCMEepPTW3bl B OTHOLLUEHWW Pe3yNbTaToB MEPBUYHONA MPOSBAAETCS B
ero onpegeneHuu no geny K., rge ykasaHo, 4to HoBas (MOBTOPHas) 3KC-
nepT1sa «MoMMMO fadu Cyay 3aK/yeHus no CyLLEeCTBY BOMPOCa MOXET
NnpeacTaBUTb eMy PasbsCHEHWS, KacaroLmecs NpeablayLwmx 3KCnepTus».

MpeaMeTOM 3KCMEPTHOWM OLEHKM MOTYT ObiTb TAKKE 3aKMHOUEHNS
3KCMEPTOB APYroi cneuuanbHOCTW. Tak, aKcnepTamu-6yxrastepamMu Mo
[lenaM O NpUMUcKax B CTPOUTENbCTBE OLEHUBAKOTCA M YUUTbIBAKOTCA 3a-
K/THOYEHNS1 3KCMEPTOB-CTPOUTENEA N 3KCMEPTOB-3KOHOMUCTOB. OfHaKo
OJHW 3KCMepTbl He OLEHMBAKOT 06OCHOBAHHOCTM BbIBOLOB APYrUX 3KC-
nepToB (Kak Npy MOBTOPHOI 3KCMEepTM3e) — 3TOT BOMPOC AO/MKEH pe-
laTb OpraH, HasHauuMBLUMIA 3KCNepTwu3y (cnegosaTenb, Cyf) W npeg-
CTaBMBLUWIA, 3KCNEPTY HEOOX0AuMble MaTepuasibl. JKCMEPT >Ke [JaeT
OLeHKY BbIBOJjaM APYruX 3KCMEPTOB TOMbKO C TOUYKWU 3peHUs UX 3Hade-
HUS A1 peLleHnst UM CBOMX 3ajad.

OueHKa [oKasaTeNbCTB Kak mpoLeccyanbHas Kateropus [omkHa
NUMeTb 06BLEKTUBMPOBAHHOE BHELLIHEE BbIpaXKeHue, YToObl CTaTb npeame-
TOM MPOLECCYaNlbHOro perynmposaHns. MNpUMeHNUTENBHO K 3KCNepTy 3a-
KOH (cT. 191 YTK) TpebyeT, 4To6bl B €ro NUCbMEHHOM 3aK/THO4EHUM CO-
LepXXanucb MOTUBUPOBAHHbIE OTBETbI, B KOTOPbIX 1 HAXOAUT CBOE Bblpa-
YXeHue 3Ta npoLeccyaibHas 06beKTUBUPOBAHHOCTb.

OueHouHas [esTeNlbHOCTb 3KCMepTa MPU3HAeTCd MHOrMMW aBTO-
pamn. C [pyroii CTOPOHbI, BbICKa3bIBAOTCA U BO3PAKEHUS MPOTUB Hee.
Hanpumep, b. J1. 30T0B yTBEpXJaeT, YTO SIMYHOE YOeXeHe aKcrnepTa
[OMKHO (hOPMUPOBATLCA «HE B Pe3y/ibTaTe OLEHKU A0Ka3aTe/lbCTB, a Ha
cneumanbHbIX Mo3HaHuAx». A. M. TnekaH nuweT. «OueHKa [JoKa3a-
TeNbCTB MO BHYTPEHHEMY YOEXIEHWNIO ABNSETCA WCKMOUUTENLHON MNpe-
poraTvBOi CneacTBusa u cyga». C aTUMK YTBEPXKAEHUSIMW HeMb3si Corna-
cutbes (B YaCTHOCTKM, C NPOTUBOMOCTaB/EHEM B» J1. 30TOBbIM OLEHKM
[0Ka3aTe/lbCTB CrelyabHbIM NMO3HaHUAM 3KCrepTa, B npefenax KoTo-
PbIX 3Ta OLeHKa MPOUCXOAMT).
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WTaK, 3KCnepT B OMpedefieHHbIX Npefenax y4yacTByeT B cobupa-
HUW, NpoBepKe (MCCnefoBaHWM) U OLEHKe AOKasaTenbcTB. B cBA3M ¢
3TUM B Halleld iuTepaType CrnpaBef/MBO FOBOPUTCA O COOTHOLLEHUN Cy-
[e6HOro 1 3KcnepTHOro fokasbiBaHuA. lMocnefHee — cocTaBHas 4vacTb
MepBoro, Kak 6bl ero nepsblid, HU3WMWIA (B MPOLECCya/lbHOM OTHOLLEHMM)
ypoBeHb. Bonpoc 06 MX COOTHOLLEHUM MPUOBPETAeT OCOOEHHO BaXKHOE
3HaueHVe NPUMEHNUTENbHO K NpobnieMe cyaebHoOl naeHTU(MKaLmMK.

B KpUMWUHaNNCTUYECKON NMTepaType K MOHATUIO MAEHTU(MKALMM
(YCTaHOB/MIEHUIO TOXAECTBa) OTHOCAT BeCbMa LUMPOKWIA WM pasHOoobpas-
HbIA KpPYT [0Ka3aTe/lbCTBEHHON AeATe/IbHOCTU: YCTaHOBNEHWE TOXAECTBa
aKkcnepTom (Npy NPOM3BOACTBE 3KCMEpPTM3bl), CBMAETENEM W APYrMMU
Avuamn (Mpy ono3HaHWK) W, HaKOHeL, camuMm crefosartenem (Cyaom) —
Ha OCHOBE OLIEHKM COOTBETCTBYIOLLMX AO0Ka3aTenbCcTB (M0 LOKYMEHTaMm,
YA0CTOBEPAOLLMM IMYHOCTb MYTEM UCK/HOUEHUS BEPCUIA O BCEX WHbIX
o6bekTax 1 T. n.). Vicxoasa us atoi nosuumm, B. C. MUTpUYeB OTHOCUT K
cybbekTam MaeHTUdMKaumMu cnegosatens, cyf, 06BMHAEMOro, MoAo3pe-
BaeMoro, NoTepneBLUEro, CBMAETENS, 3KcnepTa. B To e Bpems OH nog-
pasgensieT nx Ha CyObeKToB, pe3y/bTaTbl MAEHTUDNKALMOHHOW AedTeb-
HOCTU KOTOpPbIX He WMEOT AO0Ka3aTeNlbCTBEHHOr0 3HauveHus (nepsble
[Ba), N CyObEKTOB, pe3yNbTaTbl COOTBETCTBYIOLLENA AeATeNbHOCTU KOTO-
PbIX MMEIOT Takoe 3HaueHue (BCe OCTa/IbHbIE).

MpuBeaeHHas XapakKTepucTMKa CyO6bLEKTOB WAEHTU(MKaLMKM He-
[0CTaTo4HO ToYHa. OHa UrHOPWPYET MPeX/e BCEro pas/inyHble YPOBHU
ee. Tak, naeHTUMKaLMA, OCYLLECTBASEMAsA 3KCMepPTOM NPy NMPOM3BOACT-
BE 9KCMepTM3bl (a Takke CBUAETENEM W APYTMMW fMLaMy NpyU OMNO3Ha-
HUW), ABNSETCA MepBbIM (HW3LIMM) YPOBHEM YCTaHOB/EHUS TOXAECTBA.
JKCMepT JaeT 3aknoueHe 0 TOXAECTBe, UMEIOLLIEe 3HaYeHre cyaebHoro
fokasatenbctBa. OHO OLEHMBAeTCs cregosaTesieM WM CyAOM, KOTOpble
OKOHYaTe/IbHO PeLLatoT BOMPOC O Ha/IMUMK MW OTCYTCTBUM YCTaHOB/EH-
HOrO 3KCNEPTOM TOXZECTBA. ITO Y>Ke BTOPON (BbICLLMIA) YPOBEHb UAEH-
TUgrKayum. Ecnm e naeHTUMKaLMA NPOBOAMTCA CyObeKTaMy nepBoii
rpynnbl 63 NOMOLLY 3KCMepPTM3bl (MM ONO3HAHWSA), @ Ha OCHOBE APYTMX
[0Ka3aTe/bCTB (LOKYMEHTOB 1 T. MN.), OHa Cpa3y OCYLLECTB/SETCS Ha BTO-
poM (BbICLLIEM) YPOBHE.

VIrHoprpoBaHvie ABYX YPOBHEN B yCTaHOB/EHUW TOXAECTBa, B Ya-
CTHOCTW, paccMOTpeHWe CrefoBaTens (Cyfa) M aKcmepTa B O4HOM psgy
CyObEKTOB MAEHTM(MKALMM (faXKe C YY4ETOM pas3/inumid B [OKa3aTe/bCT-
BEHHOM 3HAYeHWUW Pe3ynbTaToB UX UAEHTU(PMKALIMOHHON AeATeNbHOCTK)
BEZET K UrHOPMPOBAHMIO 3HAYEHMS OLEHOYHON [esTeNnbHOCTY CyOLEKTOB
MepBoii rpynnbl B OTHOLUEHWW MAEHTU(MKALMOHHBIX BbIBOLOB 3KCMepTa.
Mexay Tem Hemao C/lyyaeB, KOrja 3TV BbIBOAbI OKa3bIBalOTCA HEAOCTa-
TOYHO 0OGOCHOBAHHLIMW W TOMbKO KPUTUYECKOE OTHOLLEHWE K HWUM Che-
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posatens (Cyda) LaeT BO3MOXHOCTb MPaBWbHO PELUUTL Ha BTOPOM,
BbICLLIEM YPOBHE) BOMPOC O TOXAECTBe.

Mo peny L., obBuHsABLLErOCA B YoumiicTee K., akcnepT-6anmct
Jan 3aKNI0YeHue, YTO NyNs, U3BneveHHas u3 Tpyna K., BbICTpensHa He u3
o6pesa, n3baToro y LL. OaHako 06BMHSAEMbIIi MpU3HaN ce6s1 BUHOBHLIM W
yTBEpPXAa/, 4TO MMEHHO W3 JaHHOro obpesa youn K. MpoaHanusmposas
3aK/t0YeHWe aKCnepTa M JaHHbIe, OTHOCALLMECS K NPeAMETY 3KCMEPTU3bI,
CNefoBateNlb NPULLEN K BbIBOAY, YTO 3KCMEPT MpU ade 3aKMoYeHUs He
MPUHAN BO BHUMaHWe psj 06CcToATeNbCTB (4Y/bHBIA CPe3 uccnefyeMoro
ob6pe3a nocre BbICTPesa NofAseprasica 06paboTke u ap.), B CBA3N C YEM OH
Ha3HauWM NOBTOPHYHO 3KCMEPTU3Y. PesynbTaThl ee MOATBEPAWUIN MOKasa-
HWA 06BMHSAEMOTO.

PyKoBOAUTENb 3KCMEPTHOrO YUPEXAeHUA MNonyuun Ccratyc
Cy6beKTa yrosoBHO-NpoLecCyanbHOl feATeNbHOCTY TOMbKO B HblHe feli-
creytowmx YMNK — ct. 187 YTIK PC®CP # cOOTBETCTBYIOLLMX CTaTbAX
YMNK 6onbluMHCTBa APYTMX COH3HBbIX pecnybnuk. [poueccyabHble
MO/ITHOMOUUS PYKOBOAWTENS 3KCMEPTHOIO YUPEXAEHNS OYepyeHbl 3aKo-
HOM BecbMa KpaTko. Ha ocHOBaHUW MOCTaHOB/IEHUA CnefoBatens (onpe-
[eneHunsa cyfa) OH NopyyaeT NPOM3BOACTBO 3KCMEPTU3bl OAHOMY WU/W He-
CKO/IbKUM COTPYAHUKAM YUPEeXAeHUA, PasbACHSAET rpasa U 0653aHHOCTY
CyAebHbIX 3KCMepTOoB, MpesynpeXxaaeT 06 ycTaHOBMEHHON 3aKOHOM OT-
BETCTBEHHOCTU, a NOC/e OKOHYaHWA 3KCMepTU3bl HAMpaBnseT 3ak/oye-
Hve (COooOLLEeHMe O HEBO3MOXHOCTU €ro Aayu) NnLy Wam opraHy, HasHa-
umBLUEMY 3KCMepTu3y. Mpy TakoM XapakTepe MOSHOMOYMIA PYKOBOAW-
Te/lb YUPeXAEHWS BbICTYNaeT NWLb Kak MpoLeccyasibHbIi NOCPefHNK
MEXY 3KCNepTOM YupexKaeHus v NMLoM (OpraHom), HasHauMBLUMM 3KC-
NepTu3y, KOTOPbI He OKa3blBaeT HUKAKOM0 BAWUSHUS Ha XOA W pe3y/bTa-
Thl 3KCMEPTHONW AeATeNbHOCTW. Mexay Tem MpakTuKa 3KCMepTHbIX Yu-
PeX/AeHUi nowia No NyTU 3HAYUTENbHOIO PaCLUVPEHNs MOAHOMOYWIA
PYKOBOAMTENSA B OTHOLLEHWUW NPOBOAUMbIX B HUX 3KCMEPTW3. 3TO Bblpa-
3MN0Cb B YCTAHOB/IEHWUW BELOMCTBEHHbLIMU HOPMaTWUBHbLIMW aKTaMu npas
1 006513aHHOCTEl PYKOBOAWTENS YUPEXAEHNS:

a) No npefABapuTenbHOM (40 Mepefayn 3KCMepTy) NpoBepke Mo-
CTYNUBLUMX HA 3KCMEPTU3Y MaTepuasioB U MPUHATUMIO Mep K BOCMOJIHe-
HUIO HeJOCTaTKOB B HUX, a B COOTBETCTBYIOLLMX CNy4asx — Mo BO3Bpa-
LEHWIO 3TUX MaTepuasioB 6e3 MCMOoMHeHWs (eCni Ha3HaYeHHas 3Kcnep-
Tn3a BOOOLLE HE MOXET MPOBOAUTLCA B JaHHOM YUpeX[ieHuu unu npe-
NATCTBYIOLLME MPOBELEHUNIO IKCNEPTU3bl HEAOCTATKN NMPUCNaHHbIX MaTe-
pUasioB He MOTYT BbITb YCTPAHEHbI);

6) No HabnoAeHWIO 3a XOAOM NPOU3BOACTBA SKCMEPTU3bI, OKa3a-
HUIO 3KCMepTy Hay4YHO-METOAMUECKON MOMOLLM, NPoBepKe 060CHOBaH-
HOCTY 3asB/IEHHbIX XOJaTaiCTB O MPesoCTaBneHNN LONO/HATENbHbIX Ma-
Tepuanos Ha UCCefOBaHUE;
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B) MO KOHTPO/IKO 33 KAYeCTBOM MPOBEAEHHLIX MCCMefoBaHUIA Npu
O3HAKOM/IEHUW C UX UTOramu.

O KOHTpO/e HeobXOAMMO CKa3aTb HECKOMbKO MoApo6Hee, 160
WMEHHO B 3TOM BOMPOCE POJib PYKOBOAWTENS YUPEXAEHNS KaK CyObekTa
[0Ka3bIBaHWA MPOSBAAETCA 0COBEHHO 3aMeTHO. Ecnu pykoBoguTenb yu-
peXxxaeHus (noapasgeneHns) cam LOCTaTOYHO OMbITHbIA 3KcnepT (Meguk,
KPUMUHaIMCT U 4p.), OH, NPEX[e YeM HanpaBuTb pesyNbTaTbl KCNepTu-
3bl MUY (OpraHy), HasHa4vBLLEMY €e, VMEET BO3MOXKHOCTb TLUATE/bHO
NpoaHa/IM3NPOBaTh 3T Pesy/bTaThbl, T. €. AaTb UM OLEeHKY. MNpu Hecorna-
CVM C BbIBOJAaMW 3KCNepTa, OH BrpaBe yKas3aTb emy Ha LOMNyLleHHbIe
OLWMBKM UK HegocTaTKu. Yalle BCero aKcnepThl COrnallatoTcs ¢ 3ame-
YaHUSMW PYKOBOAWTENS W YCTPaHAT MX. JIMWb B CPaBHUTENBLHO He-
60/bLLIOM YKCNe CNyYaeB IKCNePT OCTAeTCA NPy CBOEM MHEHWM, U TOrga
BO3HUKAET «KOHMINKTHAS CUTyaLysi», paspeLleHne KOTOPOW, K coxare-
HWI0, He MOMyYMIo MOKa MPoLEecCyanbHON pernameHTauun. B Begomct-
BEHHOIO MNOPSAKE ee pa3peLleHue perynmpyetcs no-pasHomy. Tak, co-
rnacHo felicTeytoulemy B opraHax MB/J, MonoxeHno 0 Npon3BOACTBE
akcnepTn3 (1970 r.), pykoBOAMTENb BrpaBe «BO3BPATUTHL IKCMEPTY He-
NpaBUIbHO COCTaBMIEHHOE UM HEOHOCHOBAHHOE 3aK/lOYeHWe 415 yCTpa-
HeHWst HeoCTaTKoB» (M. 26). BO3MOXHOCTb 3KCMepTa OTCTamBaTb CBOHO
no3vuuto MonoxxeHneM He NpeaycMoTpPeHa.

CornacHo VIHCTPYKUMM O MPOM3BOACTBE CyAeOHO-MeAMLIMHCKON
akcnepTusbl 1978 1. (MpunoxeHwe Ne 3, n. 6.3) pyKoBOAMTENb YUpexae-
HWA HanpasnseT nuuy (OpraHy), HasHauMBLUEMY 3KCMEPTU3Y, 3aK/toue-
HWe 3KCnepTa U OLHOBPEMEHHO COOOLLAET eMy O CBOEM Hecorfiacuu ¢
HWM, YTO BfieYeT HEMEANEHHOE Ha3HAYeHVe MOBTOPHOM 3KCNepTU3bI.

VimeeTca W TpeTWin BapuaHT peLleHMs BoOnpoca — OH npe-
JycMOTpeH VIHCTpyKLumein 0 Npon3BoAcTBe CyAebHbIX aBTOTEXHUYECKUX
3KCMepTn3 B 3KCMEPTHbIX yupexkaeHusx MKO CCCP (n. 26), yTBepXaeH-
HOW 26 ceHTA6ps 1981 r. Ecnun pyKoBOAWTENb 3KCMEPTHOMO YUPEXAEHWS
He COrfaceH C BbIBOLAMU 3KCMepTa, a 3KCMepT HacTavMBaeT Ha npaBuib-
HOCTW €ero, TO PyKOBOAMTENb BNpase MOPYyYMTb MPOU3BOACTBO TOW ke
3KCNEPTU3bl KOMUCCUM 3KCMEPTOB, B KOTOPYIO BK/IHOYAETCH U 3KCMeEpT,
paHee aBLUWiA 3aknodeHne. Komucens gelicTeyeT no npasuiam 4. 2 CT.
80 YTIK, T. e. IM60 AaeT KOMUCCUOHHOE 3aKoUeHMe, NM60 Kaxkablil U3
ee Y/IeHOB NMULLET OTAENbHOE 3aK/oyeHne. Takum 06pa3oM, co3gatoTes
YCMIOBMA UCMOMb30BaHWS BCEX BO3MOXHOCTEN 3KCMNEPTHOMO yupexaeHus
ONA faun 060CHOBAHHOIO 3aK/HOYEHWs, He YLLEeMAAA NpoLeccyaibHbIX
WHTEPECOoB 3KCMepTa. 34eCb HET PeYn 0 Ha3HaYeHUU PyKoBOAMTENIEM MO-
BTOPHOW 3KCNepTW3bl B MPOLIECCYalbHOM CMbICie 3Toro cnosa (cT. 81
YTMK). 3kcnepTr3a B yupexaeHun, cornacHo ct. 187 YTIK, 3akaHuuBa-
eTCA Hanpas/ieHWeM Pe3yNbTaToB ee PYKOBOAMTENEM nnLy (OpraHy), Ha-
3HaumBLUEMY 3KcnepTu3y. [10 3TOro MOMeHTa 3KCNepTn3a He OKOHYEHa, 1
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MoTOMY PYKOBOAMTE/b BMpaBe Mepenopyynts ee Npou3BoACTBO APYroMy
JKCNepTy (ApYrvMm aKcnepTam) — Aae He3aBUCUMO OT Hecorsiacus C pe-
3y/nbTaTaMy 3KCMEepPTM3bl, a N0 APYyruM npuyvHam (60nesHb akcrepTa u
T.M.). VicKnoueHnem MOryT 6biTb CPaBHUTENBHO pefKue crydan, Korga
9KCMepT yKasaH B MOCTaHOBMieHUW (OMpefeneHnn) 0 Ha3HaYeHUW 3KC-
nepTU3bl — TOrAa JO/KEH [eiCTBOBaTb BTOPOM BapuaHT peLleHUs KOH-
(hMKTHOI cuTyaumu.

HepeLueHHbIM  MPeACTaBNAeTCA  BOMPOC O  MPOLECcCcyasbHOM
O(hOPM/IEHWM YHaCTUS PYKOBOAWTENS B MPOBELEHNM 3KCrepTusbl. CTporo
NpoLeccyasibHbI XapakTep UMEET NIKLLb Jaya UM NOpyYeHUs KCMepTy W
pasbsCHEHWE ero MOSHOMOYMIA U oTBeTCTBEHHOCTM (CcT. 187 YTIK). INo-
CfleHee OTMeYaeTCs B NUCbMEHHOM 3aK/TIOYeHUW 3KcnepTa, nepsoe (fa-
ya ropyyeHus) MMeeT NnokKa 4To TONbKO afMWHUCTPATMBHYIO (BEAOMCT-
BEHHYI0) MUCbMEHHYIO POPMY — Pe30/IoLUM Ha NOCTaHOBNeHUK (orpe-
[EeNeHnn) 0 HasHaYeHUW 3KCNePTM3bl UAKM 3anonHeHre ocoboro 6naHka-
nopyyeHus. Takoi >Ke xapakTep UMeeT ODOPM/IEHNE B3aUMOOTHOLLEHW
PYKOBOAMTENA C NnuaMu (opraHamu), HasHauMBLUMMM 3KCNepTusy: npe-
MPOBOAUTENbHOE MUCBMO C 3aK/oueHreM (COOBLLEHEeM) IKCnepTa, yBe-
[OM/IEHME O BO3BpALLEHWU MaTepuanoB 6e3 UCMONHEHMS, COOOLLEHNe
CBOMX 3amMeyaHuii Ha BbIBOAbl 3KCMepTa B OMpPeAeNeHHbIX Cayyasx 1 T. .
YuuTblBas npoLeccyabHblii XapakTep (MO CYLLECTBY) yKa3aHHbIX AeiicT-
BUI PYKOBOAUTENS, He06X0AMMO pa3pabatbiBaTb A1S HUX U Hadnexa-
LLLYHO npoLeccyasibHy0 hopmy.

CkasaHHOe [jaeT 0CHOBaHWe NpuU3HaTb PYKOBOAUTENS 3KCMEPTHOIO
YUpeXaeHns Cy6bekTOM YronoBHO-MPOLECCYaIbHOr0 [J0KasblBaHUA —
Kak nuuo, aKTMBHO Y4acCTBYIOLLEe B MOArOTOBKE MaTepUasioB [/l 3KC-
nepTu3bl, ee MPOU3BOACTBE W NPeBapuTEeNbHON OLEHKE ee Pe3y/bTaToB.

B aT0li CBA3W NpeLCTaBnseTCA NPUHLMNNAIBHO HENPaBW/IbHOW No-
3uuma N. J1. TeTpyxmHa B OTHOLLEHMU MPaBOBOro CTatyca PyKoBOAUTENS
3KCMEPTHOTIO0 yupeXxaeHns. OH NuLeT: «bbio Bbl OLUMOBOYHLIM NonaraTh,
YTO BbIMO/IHEHMWE 3TOrO MPABOBOrO NOPYYEHWA MpeBpaLLaeT pyKOBOAWTE-
NS 3KCNEPTHOIO YUPEXAeHWs U3 NMua, HaLeNeHHOro TONbKO aAMUHACT-
paTUBHLIMW YHKLMAMMW, B CAMOCTOATENbHYIO «MPOLECCYaNbHYIO (unry-
py». MocnegHwin Tonbko Torga npuobpeTaeT MpoLeccyaibHble npasa U
0043aHHOCTL, KOr4a OH CaM Ha3Ha4yaeTcs JKCMepToM Mo Aeny». Takas
TPaKTOBKa MPaBOBOT0O MOJIOXKEHUA PYKOBOAUTENS 3KCMEPTHOrO YUpex-
[EHNS HaXoAMTCA B MpoTuBOpeyumnn co cT. 187 YTK, Hagenstoweli pyko-
BOAUTENS MPOLECCYaNbHbIMW, @ HE aAMWHUCTPATVMBHBIMU MpaBamMu Y
0653aHHOCTAMU. VIHTepechbl NPaKTUKX TPeByoT fanbHeliLlero pacumpe-
HUs 3TUX NpaB W 0653aHHOCTEN, & He UTHOPUPOBAHWA TeX U3 HUX, KOTO-
pble CYLIECTBYIOT B HacTosillee Bpems. [oaTomy 60nee MpaBubHON
npeAcTasnseTca nosuuyua B. A. MNpyTy30BOiA, N0 MHEHMIO KOTOPOWA, «py-
KOBOAMTESb ABMIAETCA KaK Obl MOCPeSHUKOM MeXay Cyf[OM W criefosare-
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NeM, C OJJHOV CTOPOHbI, 1 3KCMEPTOM — C APYroii. Takum 06pa3oM, OH siB-
NAETCA HEe TOMbKO afMWHWCTPATOPOM, HO W NO CyTW fJena npo-
LieccyasibHOM purypoi...».

HepooueHka W. J1. TMeTpyxuHbIM MPOLECCyaibHOTO 3HAYeHUs
MO/IHOMOYUI PYKOBOAUTENS 3KCMEPTHOTO YUPEeXAEeHUs MNposiBuiachb, B
4aCTHOCTW, B €ro YTBEPXAEHUM O Npase CriefoBaTens W cyfa nopy4arb
MPOV3BOACTBO 3KCMNEPTU3bI IKCMEPTY KCMEPTHOTO YUPEXAEHWUS, MUHYA
€ro pykoBsoguTens, T. €. He B nopsgke ct. 187 YTIK, a B nopsgke c1. 189
YTK. 3asaBnss 06 3T0OM, aBTOP CCbINAeTCA Ha NpPaBo CnefoBaTens v cyaa
Ha3HauMTb B Ka4yecTBe aKcrepTa Mo6oe ceedyluee nLo, 06nagaroLee
HEeo6X0AMMbIMU MO3HAHMSAMU AN1st faun 3aknoveHmns (cT. 78 YTIK). Oa-
HaKo 06LLee MOMOXKEHNE HE UCKHOYaeT TOro ocoboro nopsigka, KoTo-
pbli NpesyCMOTPEH 3aKOHOM A1 Ha3HAYeHWs 3KCMepTU3bl B yupexae-
HWW, TAe HENOCPeACTBEHHOE MOPYYEHUE 3KCMEPTM3bl COTPYLHMKY yupe-
XOEHWUA MOXET ObITb AaHO TOMbKO €ro pyKoBogutenem. TakoBbl OCHOB-
Hble NpoLeccyasnbHble CYyObEKTbl — YUACTHWUKM CYyAEOHOM 3KCNEepTU3bl.

CsegyLymy nuammn B BONpocax, CBA3aHHbLIX C 3KCMEepPTM30iM, MO-
ryT ObITb W TaKne ee yYaCTHUKW, KaK 0OBUHSEMbI 1N M0A03peBaeMblIii.
370 No6YXAaeT 06paTUTb BHMMaHME Ha 0COB0 BaXKHYHO posb 0becreve-
HWSA UX MPaB 1 3aKOHHbLIX UHTEPECOB, HaNpUMep, BOANTENS — MO Jeny 06
aBTOTPAHCMNOPTHOM MPOUCLUECTBUW, UHXEHEPa — MO Aefly 0 HapyLUEeHUM
npaBun TeXHUKM 6e3onacHocTy, byxrantepa — Mo fLeny 0 pacTpare u T.
n. CBOEBPEMEHHOE O3HAKOMJIEHME UX C MOCTaHOBMeHMeM (onpeseneHu-
€M) O HasHa4YeHWW 3KCMEPTM3bl U C 3aKIOUEHMEM 3KCNepTa cnocobCTBy-
eT 06ecneyeHnto NONHOTLI U BCECTOPOHHOCTU MCCNeaoBaHms. Moatomy
BMOJIHE LieN1ecoobpasHo JoNycKaTb K y4acTUK B MPOBEAEHUN 3KCMepTu-
3bl J@Ke NNL, He MPUBEYEHHbIX ELLe B Ka4ecTBe MOA03PeBaeMbIX U 06-
BMHSIEMbIX, HO B OTHOLLEHMWW KOTOPbIX BELETCS pacc/iefoBaHue.

CneymanucT — «muo, 06/1afatoLLee crelyanbHbIMUA 3HAHWAMI 1
HaBblKamu, BbI3BaHHOE CfiefoBaTeNieM [J1 y4acTWsi B MPOW3BOACTBE
CNeACTBEHHbIX AENCTBUIA MM CyaebHOM pa3bupaTenbCTBe M OKa3aHWs
COLENCTBMA B OBHAPYXXEHWU, 3aKPENIEHNN U U3bATUN [0Ka3aTeNbCTB»
(n. 15a ct. 21 ¥YTK KasCCP, n. 7a ct. 25 ¥TK JintCCP, cT1. 130 ¥TK
TamkCCP).

M3 TekcTa 3aKOHa BMAHO, YTO OH OnNpejensieT cneuuanncra Kak
CyObeKTa, Y4aCTBYHOLLEro B COOMPaHMN 0Ka3aTenbCTB (rnaBHbIM 06pa-
30M — BeLLEeCTBEHHbIX AOKAa3aTeNbCTB U JOKYMEHTOB). Ecnn e cneacT-
BEHHOe [JeCTBME HanpaBneHO Ha MCCNeA0BaHME [OKa3aTenbCTB (Hanpu-
Mep, OCMOTP BELLECTBEHHOIO A0KAa3aTeNbCTBa, CeACTBEHHbIV 3Kcnepu-
MEHT ¥ 4p.), y4acTue B HEM CreLnanncTa Aenaet ero Cy6LeKTom Takoro
nccnefoBaHms. HakoHel, cneumanmcT Bnpase obpalatb BHUMaHWe che-
fosatens (cyaa) Ha 06CTOSATEeNbCTBA, CBSI3aHHbIE C COOMpaHMeM AOKa3a-
TeNbCTB, ¥ feNnaTb NOAMEXALLMe 3aHECEHUIO B MPOTOKO/ 3aAB/IEHUSA O HUX
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(cT. ct. 131, 275 YMK). 3T0 faeT 0CHOBaHWE cuMTaTh crieumanucra u
CyGbEKTOM, YYaCTBYIOLLMM B OLIEHKE [0Ka3aTe/lbCTB CNefioBaTeNeM U Cy-
[OM, OCYLLECTB/IAEMOI B npoLecce cobupaHua (M 1ccnefoBaHWs) AoKa-
3aTeNbCTB.

M3no)KeHHOe MOKa3bIBaeT, YTO CMELMaIMCT BbICTYMAeT KakK Cy6b-
eKT [0Ka3bIBaHWS, y4acTBYIOLLMI BO BCEX TPEX 3/IeMeHTax ero — cobu-
paHuW, NCCNef0BaHUM U OLEHKE [OKa3aTeNbCTB.

MpoueccyanbHOl  OCOBEHHOCTBH  [j0Ka3aTeNlbCTBEHHON  fes-
TENbHOCTU CreLmanncTa ABnseTcs OTCYTCTBME B OGO/bLUMHCTBE Cry4aes
KaKoro-nmbo crneuuguyeckn opopmIeHHOro pesynbTtarta ee. OHa Kak
6bl pacTBOpsieTCA B [0Ka3aTeNlbCTBEHHON AeATeNbHOCTW CrefoBaTens u
Cyfa v ee pe3y/bTaTax; O Heil CBUAETENbCTBYET NINLLb 3anUCh B MPOTOKO-
Nle CNefCTBEHHOIO AeicTaus (CyfebHOro 3acefaHnsi) 06 y4acTMm B HEM
CreuuanuncTa, ero 3asBNeHWs, CAenaHHble Mpu 3TOM, W, HaKOHeL, ero
NOANWCb B MPOTOKOJ/E CNeACTBEHHOrO AeicTaus. [103ToMy Heo6xoaMMo
NPU3HaTb HEJOMYCTUMbIM XOTS Obl YaCTUYHOE MepenopyyeHue cneosa-
TeneMm CreumanucTy npov3BOACTBA CNeLCTBEHHOTO AEWCTBMA M O(hopM-
NeHWs ero pesybTaTos.

YMNK PCOCP 1 601bLIMHCTBA APYTUX COH3HbIX pecnybnnk (Kpo-
Me YCCP) He npefycmaTpuBatoT yuyacTue creuuanucTa B Lonpoce, UTo
HeNb3s MpU3HaThb onpasAaHHbIM. Kak MokasbiBaeT MpaKTuKa, Lonpoc ro-
[03peBaeMbIX 1 0OBUHSAEMbIX MO fenam 0 HapyLLeHUSX NpaBui TEXHUKU
6e30MacHOCTH, [O/MKHOCTHBIX pacTpaTax, CBA3aHHbIX C HapyLUeHVeM
npasun GyxranTepckoro yyera, U Apyrum Aenam, rae Heobxoaumo Bblisic-
HEHVE BONPOCOB, KacaloLLMXCA CrieLyanbHbIX acrnekTos, TpebyeT yyacTus
cneuunanucTa, U oHo, Bonpekn YTK, Hepeako NMpoBOAUTCS, YTO, B CBOO
oyepefp, Herb3A NPU3HATL AOMYCTUMbIM.

B TO ke Bpems B [0MpOCe HEeCOBepLUEHHONETHUX 3aKOH Mpeay-
cmaTpuBaeT ydyactue negarora (ct. cr. 159, 357 YTIK) u Bpavya—YTIK
YCCP (ct. 168), YTIK Ka3CCP (ct. 150) u ¥YTIK KuprCCP (cT. 138).
OfHW aBTOpbI paccMaTpuBatoT MpPOLEeCCyasibHOe MOMOXEHWe rejarora
KaK crieypanmcTa, Apyrme — Kak 0cobyto npoLeccyanbHyto gurypy, oT-
NIMYHYIO0 OT creumanmcta. BTopas Touka 3peHus npefcrasfseTcd npa-
BUMbHOW He TONbKO N0 (hOpManbHbIM COOOPAXKEHWAM, YUWUTbIBAsA, YTO
YTK He oTHOCWT megarora K Yucny CreunanmcTos, HO U MO CYLLECTBY,
MOCKO/IbKY Mefiaror He TO/IbKO OKa3bIBaeT MOMOLLb CriegosaTento (Cyay),
HO 1 MpW3BaH OrpafnTb 3aKOHHble MHTEPechl fonpalivsaemoro. B no-
[06HOM XXe acreKTe CnefyeT paccMaTpuBaTh M yyacTue B fene Bpaya. K
COXaNieHWto, B NInTepaType 3TOT BOMPOC He NOayymn paspaboTky U Mbl
Ha HeM creumanbHO He ocTaHaBnMBaeMcs. Takvm 06pasoM, HW negaror,
HW Bpay He OTHOCATCA K YuC/y CreLuanncToB, UX NpoLeccyanbHoe no-
NOXEHWe HYXJAeTca B AONONHUTENBHON pernameHTauuu.

1085



Oco60 roBopuT 3aKOH O Bpaye-cneumanncTe B 06nactu cyaeo-
HOW MefuUMHBI. Ero yyactue 0653aTe/lbHO B HApY>KHOM OCMOTpe Tpyna
(4. 1 cT. 180 YTIK) — TO/MbKO NpW HEBO3MOXHOCTW €ro y4acTus fomnyc-
KaeTCs «MHOM Bpayu» — 1 npu akerymauum (4. 2 c¢T. 180 YTK). Mpu oc-
BUAETENbCTBOBAHMN yyacTue Bpada (6e3 yKasaHWs Ha Hero Kak creuua-
nncTa B 061acTu CcyAebHON MeAMUMHbI) NpefycMaTpuBaeTcs «B Heoob-
XOAMMbIX Cly4yasx» W 0653aTeNbHO NMWb NP 0GHAKEHUW NLA MHOTO
(4em cneposatenb) nona (ct. 181 YTK). B nocnegHem cnyyae K NpoTo-
KONy OCBMAETENbCTBOBAHMA HepeaKo npuobLuaeTcs ocobas cnpaska Bpa-
ya. YunTblBast cneuntnyecKnii xapakTep OCBMAETENbCTBOBAHMS, 0ObEK-
TOM KOTOPOrO SBMSIETCS TENO YenoBeKa, 6bi1o Obl LenecoobpasHbIM ycC-
TaHOBUTbL NpaBuno 06 0653aTe/lbHOM MPUB/IEYEHUN K HEMY Bpada. JT0
0COBEHHO BaXKHO, KOrfa OCBUAETENbCTBOBaHME, CBA3AHHOE C 0BHaXKeHN-
eM /LA UHOro nosna, NPOUCXOAMUT B OTCYTCTBME C/lefoBaTens, 1 Bpau
MPaKkTUYECKN PYKOBOAWT OCBMAETENbCTBOBaHWEM. [anee Heo6xoaumo
OMNpefennTb NPOLECCYasibHOE MOMOXEHWE «MHOTO Bpada» Mpu OCMOTpe
Tpyna v OCBUAETENbCTBOBAHWU, PACNpPOCTPaHUB Ha HEro MOOXKeHWe CT.
133 YTIK o cneuunanumcre.

CornacHo n. 3-a cT. 67 YT1K, Bpay — crneyuannct B 061acTu cy-
[e6HOI MeauUMHbI — BMpaBe Mocne y4YacTus B OCMOTPe Tpyna BbINOA-
HATb (PYHKUMK 3KcnepTa. OfHaKo 3TO MOMOXEeHWe NpesaCcTaBnseT, K Co-
XaNeHuo, UCK/IYeHre 13 06Lero npaBua, 3anpeLuaroLlero cneyya-
JINCTY BO BCEX MHbIX Cy4asix BbINOMHATL MO TOMY e fefly 0653aHHOCTH
akcnepTa . Mpaktuka YCCP, KasCCP, TagkCCP u JInTCCP, rae Takoi
3anpeT OTCYTCTBYET, CBUAETENLCTBYET O €r0 HEOoMnpaBAaHHOCTU—OHA He
[8eT HUKaKMX LaHHbIX, YKasblBalOWMX Ha TO, YTO BbIMOMHEHWE 0653aH-
HOCTE creLuanmcTa MOXET OTPULATENIbHO CKa3aTbCa B Ja/bHEMLIeM Ha
0OBLEKTVBHOCTU [EATENIbHOCTM 3TOrO0 XXe /LA B KayecTBe akcrepTta no
ToMy >Xe feny. C Lpyroil CTOPOHbI, Kak oTMeyaeT J. b. Me/bHMKOBa,
«paboTa aKcnepTa Mo MPOW3BOLCTBY 3KCNEPTW3bl U CreuuanucTa no ee
NnoAroToBKe (MMeeTca B BUAY NoMyyeHWe 06pasLoB A5 CPaBHUTENbHOIO
NCCNeaoBaHns, OCMOTP MecTa aBTO-MPOMCLUECTBMA U Ap.— ABT.) Ha-
CTO/IbKO TECHO CBA3aHa, YTO OfHA He MOXET OblTb OTAEeNeHa OT APYroii».
Ha uenecoobpa3HOCTb COBMELLEHMSI PYHKUMIA cheupanncTa 1 aKcnepTa
yKasbliBaeT u U. J1. MeTpyxuH.

CyLLeCTBYIOLLMIA 3anpeT Takoro COBMELLEHWNS BNEYET B MpakTuye-
CKOW [eATeNbHOCTM K CePbe3HbIM OC/IOXKHEHUAM B UCMOMb30BaHWN Cre-
LMa/IbHbIX 3HaHWUIA ANS HagneXxallein NoLAroToBKM MaTepuanoB K aKcnep-
TN3e — O0COOEHHO B OTAA/IEHHbIX palioHax, rAe CPaBHUTENbHO Masio CBe-
QyWwyX nuud, Morywmx 6biTh creyuanucTaMmm u akcneptamu. Moatomy
LenecoobpasHo B YMNK PCOCP n paga Apyrnx CO3HbIX pecrnyonnk oT-
KasaTbCs OT 3anpeTa Ha COBMeLLEeHMe (hYHKLMIA CneuyanncTa n aKenepTa.
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K uucny cBefyLumx nnL, UMEOLWMX OMPeAeNieHHbIl CTaTyc B yro-
NOBHOM MpoLecce, OTHOCUTCA NepeBofguuk (cT. 17 YTIK). Yyactue ero
CBf3aHO C ObecrneyeHWeM MpaB W 3aKOHHbLIX WHTEPECOB /UL, He Bna-
JeloLLnX A3bIKOM, Ha KOTOPOM BefieTcsa MpoM3BOACTBO Mo Aeny. lpo-
LieccyaslbHble MO/IHOMOYMA MNepeBoAYMKa PacnpoCTPaHATCA Ha nL,
NMOHVMAIOLLMX 3HAKM TIYXMX, HEMbIX U TNYyXOHeMbIX (CT. 57 YTIK).

WTak, Mbl pacCMOTpenu npasoBble BOMNPOCLI y4acTus B [OKa3blBa-
HUW CBEAYLUMX UL, UMEKOLLMX OMNpeaeneHHbI npoLeccyanbHbIi cTa-
Tyc. Obpatumcs Tenepb K CBEAYLLUM ULAM, HE UMEIOLLMM TaKoro
cTatyca, HO, TeM He MeHee, Y4YyacTBYIOLWM B YrosioBHO-
npoeccyasibHOM foKasblBaHUU. MU MOryT 6bITb PEBU30PbI, TEXHW-
YECKMEe WMHCMEKTOPbI, PYKOBOAWUTENN U COTPYLHWKM 3KCNEPTHbIX (Hecy-
[e6HbIX) yupexaeHwii (Hanpumep, 6GHOPO TOBapHbIX 3KCMEpTM3) U Ap.
MpaBoBOe MONOXEHWE BCEX 3TUX (KaK M UHbIX «He CBELYLMX») WL, B
rpouecce foKasblBaHUA MO YrofioBHbIM fenam onpegenserca cr. 70
YTK: oHW BripaBe NpeacTaBnsTh CyObekTaM foKa3blBaHWA MepBoii rpyn-
Mbl VMEIOLLMECS B MUX PACMOPSHKEHUN [OKYMEHTbI (aKTbl PEBU3UIA, 3KC-
nepTu3 1 T. f.) 1 0653aHbl 3TO cfenarb No TPeboBaHMIO YKa3aHHbIX CyOb-
ekToB. OTCOfa ML C M3BECTHOIN HATSHXKKOW MOXHO FOBOPWUTL O «Mpo-
LiecCya/lbHOM MOMOXKEHUM» 3TUX NWL. YKa3aHHble nuua MOryT, Kpome
TOro, AONPaLLMBaTLCA B KaUYecTBe «CBeAyLUMX cuaeTeneii». OfHaKko He-
MPUEM/IEMO MPeLJIOKEHNe «OnpefennTb XoTs Obl B 06LMX YepTax npo-
LileccyabHO-NPaBoBOl CTaTyC AL, MPOBOAALLMX YKa3aHHble TeXHUYe-
CKWe paccnefoBaHus, B YaCTHOCTM, UX MOTHOMOYMA B YTrO/IOBHOM MpO-
Lecce», M60 HMKaKMX MHbIX «MOTHOMOUMA», KPOME Ha3BaHHbIX BbilUe, Y
3TUX WL, B YrOIOBHOM MPOLLECCE HET U He MOXET 6bITb. Henpuemniemo v
npessioxkeHne o BeegeHMM B YTIK npoueccyanbHoi (nrypbl CBeAYLLEro
CBWAETeNs, KOTOpoe MOTUBMPYETCA TeM, UTO B MOKasaHWUsAX Takux CBUae-
Te/eil BaKHOe MeCTO 3aHUMaeT «MHEHWE OTHOCUTENbHO KakK BOCMPUHS-
ThIX, TaK U HEMNOCPELACTBEHHO HE BOCMPUHATBLIX (hakToB». MHEHUS He MO-
ryT 6bITb COLEPXKAHNEM CBUAETENLCKMX MOoKazaHui (cT. 74 YTIK).

VimetoTcs pasninuHble TOUYKW 3pEHNs Ha MpoLeccyasibHOe MosioKe-
HWe peBM30pa, NPOBOAVBLLETO PEBU3NIO MO TPeOGOBAHWIO CMiefoBaTens B
nopsgke ct. 70 YTIK. A. B. [lynos nonaraet, 4To OHO MPeBPaLLaeT peBu-
30pa B CamOCTOATE/bHYHO YrO/I0BHO-MPOLIECCYasibHY0 (urypy. WHoro
MHeHus npugepxusaeTtcs /1. A. Ceprees, CUATAIOLLMIA, YTO YKasaHHOe
Tpe6oBaHWe CnefoBaTeNsl afpecyetcs OMnpefesieHHOMY [O/KHOCTHOMY
NNLY, KOTOPbIA JOMKEH BbIAENUTb PEBU30PA, U OHO MOPOXAAET MpOLec-
Cya/lbHble OTHOLLEHUA TOMbKO MeXAy HUM W cnepoBateneM. YTo e Ka-
CaeTcA peBu3opa, TO ero [edTeNbHOCTb OCYLLECTB/AETCA B paMKaxX agMu-
HUCTPaTUBHO-NPaBoOBOro perynuposaHus. Cornacutecs ¢ J1. A. Cepree-
BbIM Henb3s, 160, XOTA CrefoBaTenb, [eACTBUTENbHO, afpecyeT CBOe
TpeboBaHWe O MPOBELEHUN PEBU3UN He PEBU3OPY, & AO/MKHOCTHOMY fn-
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Uy, B Ja/lbHeliLleM, nocne BblAeNeHns peBrn3opa, MpoLeccyasibHble OT-
HOLLEHMS BO3HMKAKOT HEMOCPEACTBEHHO MEXAY HUM 1 PEBU3OPOM, KOTO-
pomy crefoBaTe/b Brpase AaBaTb OTAE/bHbIE YaCTHbIE NOPYyYeHMs, a pe-
BU30p, MO TpeboBaHWMO cnefoBaTens, 06s3aH coobLlaTb emy 06 OTAeNb-
HbIX Hambonee cepbesHbIX (PakTax, YCTAHOBMEHHbIX WM, MPEeACTaBNATh
BbISAB/IEHHbIE MOAMOXKHbIE JOKYMEHTbI 1 T. M. YTO Kacaetca nuua, oTBeT-
CTBEHHOrO 3a MPOBEAEHVE PeBM3UM, TO OHO HEPeLKO BbICTYMaeT Kak
CBOE0OpasHbIii NOCPEAHNK MEXAyY CnefoBaTeNieM U PeBU30POM, N yHK-
LMW €ro OrpaHN4MBarOTCA NULWb NPeLOCTaB/IEHMEM PEBM30PA B pacrops-
XKeHuWe cnefoBatens. 3TO 0COGEHHO KacaeTcs Tex ClyyaeB, KOrja peBu-
30p NPUBNEKAETCA M3 APYroro BegomcTsa (Mo OTHOLLUEHMIO K PEBU3YEMON
opraHusaumn). BosHukatowme mMexay cnefosatenieM U peBr30poM Mpo-
LlecCyasibHble OTHOLLEHMSA TaKXKe He MpeBpaLLatoT ero B CaMOCTOATE/bHO-
ro NpoLeccyanbHOro CyobekTa, Kak OHWM He MPeBpaLlatoT B HEro boe
Jpyroe (hU3MYECKOe U KOPUANYECKOE NNLLO, O KOTOPbIX roBOpUT CT. 70
YMK.

WTak, nepeyncneHHble ceegyLiye vua B NpoLeccyaibHOM OTHO-
LIEHMN MPUPaBHMBAKOTCA KO BCEM MPOUMM («He CBeAYyLLMM») nunuam,
yKaszaHHbIM B CT. 70 YTIK («/1106bIM rpaxgaHam, NpeanpusTusaM, y4pex-
JEHVAM, OpraHu3auusm»). Bbino 6bl HenpaBWIBHO WFHOPUPOBATb WX
ponb Kak Cy6beKTOB [OKasblBaHMA (B. COOTBETCTBYHOLLMX MpOLLecCyab-
HbIX paMKkax). OHM aKTUBHO (POPMUPYIOT JOKYMEHTbI (aKTbl PEBU3NIA, aK-
Tbl BEAOMCTBEHHbIX 3KCNEPTU3 M Ap.). POPMMPOBaHME UX OCYLLECTBISA-
eTCsl, Kak MpaBuno, B pesynbTaTe OOMbLLOK MUCCNea0BaTeIbCKON PaboThbl
(peBu3ns, BeAOMCTBEHHAA 3KCMEPTM3a, BEAOMCTBEHHOE pacc/iefjoBaHme u
T. N.). 3TN UCCNELOBAHMA W OLEHKA UX Pe3y/bTaToB, XOTA M HaxXog4saTcs
3a paMKaMu MpoLLecCyanbHON AesTeIbHOCTM, MOAyYatoT CBOe MpsaMoe U
HEeMnocpesCTBEHHOE MUCbMEHHOE BbIPXKEHWE B COOTBETCTBYHOLLUMX LOKY-
MEHTax, KOTOpble CTaHOBATCA 3aTeM CyAebHbIMKU AoKasaTensCcTBamm (CT.
88 YTK), ecnm nocnyar NOBOAOM K BO30Y)KAEHMIO YrofiOBHOIO Aena
unu 6yayT NpUoObLLEHbI K ero MaTepmanam. TakuMm 06pa3oM, BbICTynasi B
npoLeccyanbHOM OTHOLLEHWMW TOMBKO Kak YYacTHWKM cobupaHus (npea-
CTaBNEHWsA) [OKa3aTeNbCTB, MEPeYMCIEHHbIE CBEAYLLME TMLA BHE PaMOK
YrO/IOBHOrO MpOLecca BbICTYMNAalOT TaKKe B KA4ecTBe Y4aCTHWKOB Mpo-
BepKM (MCCnefoBaHMs) M OLEHKM MaTepuanos, NpuobpeTarolmx Bro-
CNefCcTBUM CTaTyC CyAeOHbIX [OKa3aTeNbCTB. ITO 06CTOATENLCTBO HEOO-
XO4MMO Y4WTbIBAaTb C/IEJ0BATENt0 U Cydy MpW OLEHKe TakuMxX [okasa-
TenbCTB.
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B. A. DnnnmMmoHOB
OCHOBbI TeOpUWN AO0Ka3aTeNbCTB B
repMaHcKOM Yro/l0BHOM npouecce
MockBa, "Cnapk', 1994, c. 48-55

O b6pemMeHM JoKa3blBaHUA

Mpo6nema 6peMeHN A0OKa3biBaHWS 3aHMMAET B repMaHCKo Teopum
[0Ka3aTeNlbCTB BeCbMa BaXHOe MeCTO. 3TO CBA3AHO C TEM, YTO B 3TOM
npoLeccyasibHOM WHCTUTYTe Hambosiee OTYET/IMBO MPOSBNAKOTCA 06LLMe
KOHLeNTYyasbHble 1aeun, onpefenstolye npupogy M CyLHOCTb JaHHOro
TUNa yronoBHOro npoLecca.

CyLLeCTBYeT MHEHWE, YTO B HaCTOsILLEE BPeMs B YrOMOBHOM MpoO-
Liecce 3anafHbIX rocyfjapCTB COXPaHsOT CBOe 3HaueHue paspaboTaHHble
eLLe B NPOLLIOM BeKe MOHATUSA (DOpMaibHOro, MaTepuanbHoro, hakTuye-
CKOro 6pemeHn gokasbiBaHWs. OAHaKo B3rnsAfdbl Ha 3Ty Npobnemy MeHs-
nnch. VIMeHHO repMaHcKMe MpoueccyanncTbl NOLLM MO NyTW OTKasa oT
Ha3BaHHbIX MOHATUIA OPeMeHN 4oKa3blBaHWS. Bbiia paspaboTaHa 1 nony-
umna 60/bLLOe NPU3HaHME KOHLENUMS 0653aHHOCTU 10Ka3biBaHUA. Takasl
06513aHHOCTb IEXUT Ha CYJe.

B Teopun repmaHCKoro yrosoBHOro npoLecca BbicKasaH paf co-
00paXeHUiA 0 HEMPUMEHUMOCTY NOHATUIA hopMabHOr0, MaTepuanbHOro
N (haKTUYeCKOro 6peMeHu fokasbiBaHWs. PopmabHOe 6peMs [oKasblBa-
HWS, T.e. 06513aHHOCTb CTOPOH — OOBMHMUTENS U 0BBUHAEMOrO [0Ka3aTb
CBOW npoLeccyasibHble TPeboBaHUA U MX OTK/IOHEHWE CYLOM B Crydae
Hef,0Ka3aHHOCTUN OTBEPralocb Ha TOM OCHOBaHWW, YTO OHO CBOWCTBEHHO
TOMbKO TpaXKAaHCKOMYy cocTa3aTeslbHOMY npoueccy. Ho B repmaHCKoMm
YrofIoBHOM MNPOLeCCe HeT MpuHLMna cocTssateNibHocT, OBBUHUTENL Y
00BMHSIEMBINA, KaK 3ameyaeT . LLIMMUAT, He CroOpsT Nepea Ccy/bei, a, Ha-
npoTuB, [eicTBYeT npeAcefaTeNbCTBYOWMA. 103TOMY B Yron0BHOM
MpoLLecce HN 06BUHUTENb, HN OOBMHSIEMBIA He HecyT hopManbHOro 6pe-
MEHM [JOKa3blBaHWS.

OTBepraeTcs, Kak NpaBuo, U MaTepuanbHoe 6peMs [0Ka3biBaHUS.
TeopeTVKU YTBEPXKAAKOT, YTO OHO NEXWUT Ha 06BUHWUTENE, OOBUHSEMbI
e He 06f3aH A0Ka3blBaTb CBOK HEBMHOBHOCTb. CyTb MaTepuasbHOro
6pemeHu [0Ka3blBaHWA B TOM, YTO B C/ly4yae Hej0Ka3aHHOCTU 0BBUHEHUS
MPOKYPOPOM MOACYAMMbIA onpaBabiBaeTcs. Ecnn, oTmevaeT M. eHKenb,
NOACYAMMbIA U OMpaBAaH 3a HeAOCTATOYHOCTHIO [OKa3aTeNbCTB, TO 3TO0
BOBCE He O3HayaeT '"nopaeHus" 06BUMHWUTENSA. 3afaya MPOKypopa He

1089



MOXET CBOAWTLCA K TOMY, UTOObI BO UTO Obl TO HU CTaNI0 [OKAa3aTb BUHY
NOACYAMMOr0 1 JO6UTLCS ero OCyXeHus.

HakoHel, He Mo/b3yeTcs NPU3HaHWEM M TaK Ha3blBaeMoe (haKTu-
yeckoe 6pemst JOKa3sblBaHWs, CMbIC/T KOTOPOro B TOM, YTO OOBUHSIEMbIIA
(haKTMYEeCKM BbIHY)X/AEH B LENSX 3auTbl CBOMX MHTEPECOB NPUBOAWTH
onpaefplBatoLLie f0OKa3aTeNbCTBa, 3afBNATb Pa3/IMUHON0 poja XopaTaud-
cTBa. Ho B flaHHOM cny4ae, nogyepkmsaet K. lMetepc, peyb naert o pea-
Nn3aLmmn npaB 06BMHAEMOro, 06YCNOBMEHHBLIX ero NpoLeccyabHbIM No-
NOXEeHWEM Kak cybbeKTa npoLecca, a He 0 6peMeHU [oKa3bIBaHUS.

W3 aToro genaetca BbIBOA, YTO B YrO/I0BHOM MPOLIECCE HE MOXEeT
6bITb GPEMEHN A0Ka3bIBAHUS HW B OIHOM W3 YKa3aHHbIX 3HAYeHWIA, a cy-
LLleCTBYeT 0053aHHOCTb [OKasblBaHWs, KOTOpas LENMKOM W MOHOCTLIO
BO3/1araeTcs Ha cyf.

Bo3noxeHne 0053aHHOCTW [0Ka3blBaHUA TOMbKO Ha CyA BefeT K
CYLLECTBEHHOW TpaHcopMauun cyaeickoin qyHKumMn. HecmoTps Ha
pasbsCHeHMe, UTO BpeMsi AoKa3blBaHUSA, KOTOPOE HeCeT Cy[, B NpPaBoBOM
CMbIC/e NpeAcTaBnseT 0653aHHOCTb Cyfa B M3bICKaHUM W UCCNef0BaHNM
BCEX [0Ka3aTeNlbCTB, CMOCOOCTBYIOLMX BbISCHEHUIO 06CTOATENLCTB Yro-
NIOBHOTO fiena B AEeNCTBUTENBHOCTW COAepXKaHWe 3TON 06s3aHHOCTU TO-
pasgo wupe. VI3MeHsAETCA 1 ee XapakTep.

C B03/10XKeHMeM 00613aHHOCTY A0Ka3blBaHWNsA Ha Cyf, (hyHKUMS 06-
BMHEHUS B CTaguu Cyae6HOro pas3dmpatenbcTBa, eCTECTBEHHO, HE UCYe-
3aeT. Kak ycTaHaBnueaeT § 151 YTK cygebHoe pa3dmpatenbCTBO NPOu3-
BOAMTCA NPW HaNM4YMM BO3BYXKAEHHOrO My6/MYHOro 06BMHeHUA. Ho KTo
XXe B TaKOM C/lyyae OCyLLeCTBNSAET ero B cyae?

CunTaeTcs, YTO B YrofioBHoM npouecce ®PIM 0643aHHOCTL [lOKa-
3bIBaHUA NIEXXUT Ha MPOKYPOPE TOMbKO B CTaAMM NpeaBapuTe/ibHOro pac-
cneposaHus. B cyge, no csugetensctey K. POKCMHa, MPOKYpop TO/bKO
"npefcTaBnseT 06BMHEHNE B COOTBETCTBUM C § 243 n § 226 YTIK", T.e.
3a4nTbIBaeT (POPMYNy OOBUHEHMS M3 OOBMHWUTENILHOIO aKTa, Orfallaet
onpegeneHue cyja 06 U3MEHeHU 0OBUHEHUSA, eCIM TAaKOBOE NPOU3BOAY-
Nnocb B CTaguu npegaHns cyay, HenpepbIBHO NPUCYTCTBYET B CYAeOHOM
3aceflaHUM N OCYLLECTB/ISAET HAL30P 3a CO6/MOAEHMEM 3aKOHHOCTU B Ka-
yecTBe ''cTpaka 3akoHa". VHaye roeops, MPOKYpopy OTBOAMTCA POSib
CBOE06pa3HOro f06POBO/LHOrO NOMOLLHUKA cyaa. B KommeHTapun YTIK
. KneitHKHexTa, HamnpuMep, YKasblBaeTCs: 0053aHHOCTb [0Ka3blBaHWS
BO3/10XKEHA Ha Cyf, KOTOpbI NOAAEPKMBAET NPOKYPOP; CYA C MOMOLLbHO
NPOKypopa A0Ka3bIBAET, YUTO HEOOXOAMMO A1 OCYXKAEHUS MNOACYANMOrO.
M. AnbcOepr cuMTaeT, 4To NPOKYPOP AOMKEH NPoSBNATL 3a60Ty 0 c6ope
W nCcnefoBaHUM [oKas3aTeNnbCTs, HO ero Camoro Cyf MOXeT paccmartpu-
BaTb /MWL Kak A0BPOBOSILHOMO MOMOLLHMKA. HO ecnu NpoKypop TONbKO
(hopManbHO MpeacTaBnsieT 06BMHEHME B CyAe W ero AesTeNbHOCTb He
CBfi3aHa C M306/MYeHMeM NOACYAMMOro, TO (DYHKUWS 0BBUHEHUS Hens-
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BEXHO NepexoanT K cyay, T.e. MPONCXOANUT COBMELLIEHNE 0OBMHUTENLHOI
N CyaeiicKom iyHKLUMM.,

BbINonHeHMe Takoro pofa Cyfelickoin 00653aHHOCTM A0Ka3blBaHWs
COOTBETCTBYET OCHOBHOI KOHLEMNTYaNbHOW MAee MOCTPOEHUS repmaH-
CKOro YrofioBHOrO MpoLecca, He NPU3HatoLLeli MOHATUS CTOPOH U OTpU-
LiatoLLIel NPUHLMM cOCTA3aTENbHOCTU. B Teopnmn 06bACHAETCS, UTO NOHS-
TWE CTOPOH He MPUMEHMMO B YrosioBHOM npouecce PPl noTomy, 4To
MPOKYPOP He MOXET HAXOAUTLCS B PABHOM MPOLIECCYa/IbHOM MOMOXEHUN
C MNOACYAMMbIM, MOCKOMbKY HageneH BAaCTHbIMU T[OCYLApPCTBEHHbLIMU
MO/IHOMOUMSIMM, B €r0 PacropsHKEHUN HAXOLUTCA MOLLHbIV annapar no-
UMK 1 cnyxoel 6esonacHocT. OH HageneH NpaBoM NPUMEHSTb Mepbl
npoLeccyanbHOro NpUHYXXaeHus. MoACYAUMBIRA, XOTS WU He JINLLEH onpe-
[leNleHHbIX MpaB, HO Bcerga "HepasHas cTopoHa". OTpuuaHMe NOHATUSA
CTOPOH 3aKOHOMEPHO MOPOXAAET M KaTeropuyeckoe Henpuatue MnpuiH-
LMna cocTa3aTeNlbHOCTH.

3TN naen HaxofAT CBOE MCYEPNbIBAKOLLEe BbIpaXKEHVE B TeOpeTu-
YECKOW WM 3aKOHOZATEeNIbHOM KOHCTPYKUMM Cyae6HOro pasdupaTenbCTBa.
3Ta KOHCTPYKUMA NpeayCcMaTpuBaeT HafeneHne npescefatensCTByoLLe-
ro KOMMernanbHoOro cyfa no CywecTBy WCKIOUMTENbHBIMU NOHOMO-
4MAMK He TONIbKO MO PYKOBOLCTBY pa3bmpatensCTBOM fena, HO U e4nHO-
NNYHOMY BefleHMt0 cyaebHoro cneactsus. Tak, 4.1 § 238 YTIK npsmo
npefycMaTpmBaeT, 4TO PYKOBOACTBO PacCMOTPEHVEM YrofI0BHOrO Aena,
[0Npoc NOACYAUMOr0 W MPOoBefeHve CyaebHOro cnefcTans OCyLLEeCTBAS-
eT NpeAceaaTensCTBYOLWMIA. 10 3aKOHY TO/bKO € ero paspeLLeHns cy b
1 weddeHbl, BXoAsLIMe B COCTaB CyAa, NPOKYpop, NOACYANMbINA, 3aLLuT-
HWK MOTYT 3afjaBaTb BOMPOCHI MNOACYAMMbIM, CBMAETENAM, JKCnepTam (8§
240). YKasaHHble 1MuUa MOryT NWLb 3a4aBaTb BOMPOCHI, HO He BrpaBe
nposoauTb gonpockl. Mpasaa, 8 239 YTK pa3speluaeT NpoKypopy U 3a-
WWTHWUKY MO MX 060KOAHOMY COr/1acMI0 AONpalinBaTh TexX CBUAETENeN U
3KCMEepPTOB, KOTOPbIE MO UX UHULMATMBE ObiNN Bbi3BaHbI B cyf. OfHaKo,
Ha NPakTWKe, KakK 3TO0 6e30roBOPOYHO MPU3HAETCS, TaKOW NMePeKPEeCTHbIN
JONpoc HMKorga He npoBogmTcs. peacesaTenbCTBYIOWMIA Bnpase OT-
KNOHATb BOMPOCbI, KOTOPbIMW, MO €r0 MHEHUIO, 3710yNOTPe6AAIOT yyacT-
HWKW NPOLLeCca, WM BOMPOChI, KOTOPbIE OH COYTET HE OTHOCALLMMUCS K
peny (8241 YTK).

Mpn TakOM NOSIOXKEHUM MPOKYPOP OrPaHUYMBAETCS BbIMO/IHEHVEM
TaK Ha3blBaEMOI HaA30pHOW (DYHKLUMER M N0 CyLECTBY He y4acTBYeT B
cynebHom cneacteun. Kak 3amevaeT . FepmaH, NPOKYPOp 4acTo faxke
He 3HaKOM C MaTepuasiaMmn paccMaTpuMBaeMoro YrofioBHOro fgena. 3a-
LUMTHUK MbITaeTCs y4aCTBOBaTb B UCC/EL0BaHWN [OKA3aTeNbCTB, HO Npu
3TOM WCMbITbIBAET CEPbE3HbIE 3aTPYLHEHNS B BbIMOMHEHUN CBOEl (DYHK-
umn. Ecnu oH, Hanpumep, CTaBWT AOMOMHUTENbHbIE BOMPOCHI CBUAETE-
NAM, TO NpeAcesaTe/bCTBYIOLLMIA MOXET cpasy npepBath 3alUTHUKA U
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CaMOCTOATENIbHO [OMPOCUTb 3TUX CBWAETENEN, HO YXKE B HY>KHOM [AJ1s
cebs Hanpas/eH. "[oMUHMpYloLLee NnonoXxeHue npezce-
JaTenbCTBYHOLLEro, — NuLeT B. Boiinke, — Kak nNpaBuno, HA3BOAMUT 3a-
LUMTHUKA N NPOKYpopa [0 YPOBHS NMPOCTLIX CTATUCTOB MPOUCXOAALLETO.
Ecnn oHM NposBAT XenaHne akTVBHO y4acTBOBaTb B CyAe6HOM pa3bupa-
TeNbCTBE, TO BO3HUKHET ONAaCHOCTb, YTO NPeAceaaTeNbCTBYIOLLMIA UCTON-
KyeT 1X 60s1311BbIE MOMbITKM K AEACTBUIO KaK KPUTUKY TEXHUKW €ro Ao-
npocoB". KpuTnKys 3aKoHOAaTeNlbHOe pPerynupoBaHue cyfebHoro cnep-
CTBMA W aHanm3upys cyfebHyto npakTuky, M. Xupwbepr 3ameuaer:
"OfHUM 13 Ype3BblYaliHO CePbe3HbIX HEOCTATKOB FePMaHCKOro YrosoB-
HOro npougecca ABAAeTCA Mepefaya fonpoca MoACyAMMOro npeacefa-
TeNbCTBYIOLLEMY. YacTo B pesy/ibTaTe O3HAKOM/IEHMA C MaTepuaiamu
npesBapuTeNIbHOrO pacc/iefloBaHNA Y HEero yxXe 3apaHee CKnafjblBaeTcs
ybexeHve B BUHOBHOCTM MOACYAUMOrO, U CyAbsi NpeBpaLLaeTcs B opraH
Yr0OM0BHOTO NpecnegoBaHns. Mo3ToMy HeuenoBeyecKol 3afaqein aBiseT-
Cl COBMELLEHMEe YrofoBHOrO MPecnefoBaHns C CyAeiCKO OLEHKON Co-
BEpLUEHHOro npectynneHns. MHorve cyabu MbITAlOTCA PewnTb 3Ty 3a-
favy. Ho gpyrvie cTpemsTcs TOMbKO K TOMY, Y4T0Obl OCyAMTb NOACYAUMO-
ro U TeM CaMbIM MOPbIBAIOT C BO3MOXHOCTbH) 0OBLEKTUBHO OLIEHWUTL OM-
paBfblBaloLLye 0OCTOATENLCTBA W [OKa3aTeNbCTBa... Kaablil 3aliMTHUK
MepeXXnn MHOTOYMCIEHHbIE ClyYaun, Korfa npeacefaTensCTBYHOLWWA BU-
OWT CBOK INaBHYH 3aflayy B OCYXKAEHMM MOACYAMMOro. ABTOPUTApPHBIN
Xapaktep cyae6Horo pasoupatensCTBa _ CyTb XXMBYYECTU MOCTY/ATOB
repMaHCKoro WHKBU3ULMOHHOIO npouecca. YKasbiBasa Ha Mpou3Bo/
MPYCCKMX YMHOBHMKOB MO/MLIENCKOrO rocyaapcTBa, KOHLEHTPaLWIO B UX
pyKax orpomHoii Bnactu, K. Mapkc nucan: "3ToT KOpeHHOI NOpoK npo-
XOAUT yepes BCe HallK yupexxaeHus. Tak, B YrofnoBHOM MnpoLiecce cyabs,
06BUHUTENb, 3aLMTHUK COEAMHEHbI B OAHOM fUUe. ITO COeAUHEHME
NPOTMBOPEYUUT BCEM 3aKOHaM Mcuxonornn™,

3 cKa3aHHOro cnegyert, YTo OCYLLECTB/IEHVE 0OBUHEHMSA, T.€. U30-
6/MYeHre NOACYAMMOro CTaHOBUTCS NPeobnafatolimM  CoAepKaHneMm
CyfeicKoii 06513aHHOCTW [0KasblBaHUs. 3TO NpegonpefensieT 04HOCTO-
POHHWIA XapaKTep AeATeNbHOCTY Cy/Aa, NPensTCTBYeT 06BEKTUBHOMY Bbi-
FCHEHMIO BCEX 06CTOATENLCTB fAena.

B repmaHckoii npoueccyanbHoli NTepaType NPU3HaeTCs, YTO Ta-
Kasi cyfebHas [esTeNbHOCTb HOCWUT BbIP&XXEHO OGBUHUTENbHBIA YK/IOH.
Bo-nepBbIX, y)Xe Moj BAMSHWEM aKTa NpefjaHus 06BUMHAEMOro cyay
npeAceaaTenbCTBYIOWMIA 3aHUMAET OOBUHUTENBHYO MO3ULMIO, UCXOANT
13 npe3ymnumMn BUHOBHOCTW NOACYANMOro, Y KOTOPOro B CBOK 04epesb
CKNafblBaeTCca BMneyat/ieHWe, YTo OH BPAL /I MOXET paccyMTbIBaTb Ha
06BLEKTVBHOE paccMOTpeHWe fena. Bo-BTopbIX, Npy fonpocax, paccmoT-
PeHUM X0AaTaliicTB NpeAceaaTenbCTBYOLIMIA BbIHYXXAEH CrefoBaTb Bep-
CUM 0BBUHEHWS, YaCTO OCHOBBIBAETCA TOMIbKO Ha MaTepuanax [O3HaHWS;
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JyX 0OGBMHWTENBHON BNACTV OKa3blBaeTCA HACcTOMbKO CWU/bHLIM, YTO He
OCTaeTCs MeCTa /1 KPUTUYECKOW OLEHKW [0Ka3aTeNbCTB MpW NOCTaHOB-
NEHWN NpUroBopa. B-TpeTbux, B cuny 0053aHHOCTW M306/MYaTh MOACY-
OVMOro npefcesaTenbCTBYHOLWMIA NpeBpaLLaeTcs B MPOTMBHMKA MOACY-
OVMOro, CTaBuT eMy pasobiadatoLiime BONPOChl U NPUAEPKUBAETCSA COOT-
BETCTBYIOLLEN CEACTBEHHON TaKTMKW. Becrneacteme aToro y noacyaMmo-
r0 NIErkO0 BO3HWKAET OLLYLLEHWe, YTO OH UMeeT Aefo C Bparom. B-
UeTBEPTbIX, HALEMeHHOCTb MpeAcefaTeNbCTBYHOWEr0 Ha M306/MyeHme
noACyAnMMOro, Heob6Xo4MMOCTb B CBA3M C 3TUM MpeaBapuTeNbHO 064y-
MbIBaTb OYepefHble CNeACTBEHHbIE AENCTBUSA, CTaBUTL BOMPOCHI C 3apa-
Hee NpesyCMOTPEHHLIM U OXMAAEMbIM OTBETOM OrpaHW4YMBAET BO3MOX-
HOCTb HEMNpeAB3ATOr0 BOCTIPUATUA W MepepaboTKyM MH(opMaLmm, B 0Co-
GeHHOCTW TOR, KOTOpas NPOTMBOPEYMT NPeACTaB/eHnaM npeacesaTesb-
CTBYHOLLETO.

B cBeTe Cka3aHHOr0 NOHATHO, NOYEMy Takoe TeOPETMKO-MPaBoBOe
MOCTPOeHME CTaauM Cyae6HOro pasdupaTesnibCTBa, BKIKOYas Npo6remy
OpemeHV AoKa3blBaHUS, ABHO HAXOAMTCS B LiEHTpe AUCKYyCcCuid o pedop-
Me repmMaHCcKOoro yrosoBHOro npoLecca.

OcHoBHast naes petopmMbl Bcerja CBsisbiBanacb ¢ NpeobpasoBaHU-
em CcyfebHOro pasbuparenbcTBa B repMaHCKOM YronoBHOM MpoLecce no
06pasLly aHr10-aMepuKaHCKOro  COCTA3aTe/IbHOro mpouecca, 4To6bI
npeacefaTensCTBYHOLMIA OblT HA3MOXKEH CO CBOEro abCco/THO rocnog-
CTBYIOLLErO MOMOXKEHWS, @ NPOKYPOPY W 3aMTHUKY NpesoCcTaBeHbl
LUMPOKMe NpaBa Ha y4acTue B pacCMOTpeHun fena. Ho ata uaes Hukorga
He Haxogwna JOoCTaTouHOlM NoafepXKu. B HacTosiLee BpeMs 06CyXaaeT-
CA BapMaHT TaK Ha3blBaeMOro "“CMeLlaHHOro tuna" cyaebHoro pasbupa-
TeNbCTBA C HEKOTOPLIMM 3/IEMEHTaMU cocTa3aTelbHocTW. Mocne 06bsB-
NEHWA CNyLIaHWs fena, yCTaHOBAEHWUS SIMYHOCTW NOACYAMMOrO U Npou3-
BOACTBA APYIUX MOArOTOBUTENbHLIX AEVCTBUIA NpeaceaaTenbCTBYOLLWIA
He JO/MKeH cpasy MpeBpaLlaTbCs B €AUHOMNYHLIA OpraH MCCnefoBaHUs
006CTOATENbCTB Aena. BMecTo 3aToro npoBoAWTCA MEPEKPeCcTHbIN fONpoc
MPOKYPOPOM W 3aLLMTHNKOM BbI3BaHHbLIX CBMAETENENA, NOACYANMbIX, JKC-
nepToB. Ho Bce e npu 3TOM NPOKYPOp He AO/MKEH 3aHMMaTb npoLeccy-
aflbHoe MONOXEHMe CTOPOHbI. 3a MPeAceaaTeNibCTBYHOLMM COXPaHSeTCs
006513aHHOCTb PYKOBOACTBA PACCMOTPEHWEM fena W WCCefoBaHUA 06-
CTOATENbCTB A€Na, He OrpaHMYMBasCh pesysibTaTamMmu NPoBeAEHHbLIX Mpo-
KYPOPOM U 3aLLMTHUKOM MepeKpPecTHbIX 4onpocoB. Cyaba fO/MKEH 3aja-
BaTb YTOYHSAIOLME BOMPOChI U NMPOBOAWTL HEOBXOAMMbIE AOMO/HUTENb-
Hble fonpochl. [pegnonaraeTcs, YTO Takas CTPYKTypa cyfe6Horo paséu-
paTenbCTBa 06ecneynT YCTaHOBEHNE KOMMYHUKALMOHHBIX CBA3EA MeX-
[y CyLoM, MPOKYPOPOM, 3alMTHUKOM W NOACYAVMMbIM B LIENSIX BCECTO-
POHHEr0, MOJIHOro, OOLEKTVMBHOIO PacCMOTPEHMS Aena W He AonyCTuT
BbIBVDKEHME Ha NepBbIA MnaH eAWHONMYHON AesTeNbHOCTM Cyfbu Mo
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CCIE[0BaHNIO [1OKA3aTeNbCTB B YLLUEPO BbINOMHEHNS UM (DYHKLWW pa3-
PeLLEeHVa fena no CyLLECTBY U MOCTAHOB/IEHNS NPUroBopa. 31O, Kak Mo-
naraet [. Moiipep N0o3BOMNT M30eXaTb MPEACTaBMEHNS O SIBHON BpaK-
[e6HOCTN CyapW MO OTHOLLEHWIO K MOACYAVIMOMY, MOPOXAAeMOro roc-
MOACTBYIOLLWM TOSIOXKEHVEM NPEeACEAATEbCTBYIOLLErO M0 [eACTBYHO-
LLieMy Yro/noBHO-NpoLeccyanbHoMy npaBy™'. Ho 1 3ToT BapuaHT pedop-
Mbl MOKa He MO/Ty41 CBOEV peanm3auyn.

SAJAHNA K PASLOENY VI

Mocne BbINONHEHUS 0BLLMX METOANYECKIX YKa3aHuii chopmyni-
py/iTe CBOE pPeLLEHNEe CeAyHoLLMX BONPOCOB:

a) MeToanyecKas OCHOBa AN ONpeaeneHns Kpyra cy6bekToB
YroNoBHO-NPOLLECCYaNbHOM0 JOKA3bIBAHNS;

6) MO>KHO 11 B YMCNO CYyObEKTOB BKKOYATb CYA;

B) MO>KHO N BOMPOC O NpaBax 1 06513aHHOC T AIX CyObeK T 0B 0Ka-
3bIBaHWS peLwwaTb, NCX0AsA U3 DYHKLMOHAILHOTO MOHUMaHWS B3aMO-
NefcTBMA CYOLEKT OB B paMKax NMo3HaBaTENbHOM e TENbHOCTMW.
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