MWHWNCTEPCTBO OBLLUEIO 1] NMPOPECCUNOHAIBHOIO
OBPA30BAHNA POCCUNCKOW PEOEPALINI

KPACHOSAPCKUN TOCYAAPCTBEHHbIV
YHUBEPCUTET

Kachegpa yronosHoro npotiecca

NOKASbIBAHVE B

YI'OJTOBHOM IMPOLIECCE
HacTb ||

Y4ebHO-MeTO4MYeCKME MaTepnasbl

KpacHoApck - 1998



Cocrasutens A. C. bapabaw
npu TexHuueckom cogeiicteum A. C. LlarnHsHa

[JokasbiBaHMe B YrofoBHOM  npouecce:  YueBHO-MeToAnuYecKue
matepuanbl / KpacHosp. roc. yH-T; CocT. A. C. bapab6aiu. KpacHosipck,
1997,1094 c.

PaboTa COCTOMT M3 CEMM pa3fenoB, OOBLEAVHEHHbIX B MATb  KHWT
(4acTeid), 1 COAEPXMT TEKCTbI Pa3INYHbIX aBTOPOB MO LUIMPOKOMY KPyry
npo6nemM A0KasbIBaHWS, a TakKe METOAUYECKUE YKa3aHUs U 3afaHus Mo
paccmaTpuBaeMbiM  Bompocam.  [lpefHasHauyeHa Ans  CTyAeHTOB
HOpUANYECKOro (haky/bTeTa, M3y4yalolmxX Kypc YrosioBHOr0 mpoLecca,
acnupaHToB, NpenogasaTesneil.

KpacHosipckuia
rOCyapCTBEHHbI
YHVBEpCUTET
1998



OIrABJIEHUME

PA3OEN 11l.  O6wvekT, npeagMeT W npedefibl  [0KasblBaHUS.
Kpyr 06CcTOATENLCTB,  NOANEXKALUMX  [0KasblBaHWKO N0 yro-
JIOBHOMY [T, . ..o 188

CTporosny M. C. M36paHHble Tpyasl, T. 3. Teopus cygeGHbIX fAo-

KA3ATEMbCTB. .. .. ot 188
YnbsiHosa J1. T. OueHKa foKa3aTenbCTB CYAOoM | UHCTaHUMK ........... 208
Tpycos A. L. OcHOBbI Teopun CyAebHbIX AOKa3aTenbCcTB . . . . . . 228
CTporosuy M. C. Kypc COBETCKOrO yrojioBHoro npotecca . . . . . 236
Kypbines B. C. OCHOBbI TEOpUW JOKA3bIBAHWA. .. ... . ... ... .. ... .. 247

daTkynimH @®. H. O6wme npobnembl NpoLeccyanbHOro okasblBa-
HUS. 292

lFopckuin . ®., Kokopes /1. [., AnbkuHg M. C. Mpobnembl foka-
3aTeNbCTB B COBETCKOM YrO/MIOBHOM MPOLIECCE. . . . .. ... .. ... .. ... 318

BaHuH B. A. lpegmeT [AoKasblBaHWA B COBETCKOM Yroj0BHOM MpoO-

ApceHbes B. M., 3abnoukmii B. T. Vcnonb3oBaHue —cneumanbHbIX
3HaHUA nNpu yCcTaHOBNEHUM (haKTUYeCKNX 06CTOATENbCTB Yronos-
HOTO [BMAL . ..o 370

JasneTos A. A. OCHOBbl Yron0oBHO-MPOLECCYaNlbHOro Mo3HaHua 378

dunmmoHos b. A. OCHOBbI Teopun [oKasaTensCTs B [epMaHCKOM
YFONOBHOM MPOLIECCE. . . ..ottt 393

Bapa6aw A. C. CywHOCTb YrofioBHOTO Npouecca M €ero ponb B
(hOPMMPOBaHUM OTBETCTBEHHOCTYW NpaBOHapylWMTens . . . . . . 399

187



Pasgen Ill. O6beKT, npegmMeT ”
npeagenbl gokasblBaHnA. Kpyr
ob6bcTOoATENbLCTB, NMoagnexawnmx
AOKa3blBaHUIO MO YroJIOBHOMY

neny

M. C. Ctporosumu. 136paHHble Tpyab!.
T. 3. Teopus cynebHbIX A0Ka3aTe IbCTB.
MockBa, n3gartenbCTeo "Hayka'’, 1991, ¢. 153-171

MPEOMET AJOKA3LIBAHNA
1

MocpeacTBOM [0Ka3aTebCTB YCTaHaB/MBAOTCA (haKTbl 1 06CTOS-
TeNbCTBA Pacc/efyemMoro v paspeLLaeMoro CyoM yrojoBHoro Aena. Mo-
3TOMY Camo MOHSTME [0Ka3aTeNbCTBa HEOOXOAMMO CBSI3aHO C TeM, YTO
[0Ka3bIBaeTcs. TO, UTO AOKA3bIBAETCA, UYTO MOJIEXUT YCTAHOB/IEHUIO MO
Yro/I0BHOMY fieNly NPy NMOMOLLM [0Ka3aTeNbCTB, HasbiBAaeTCA NpeaMeToM
[l0Ka3blBaHWs. Taknm 06pa3oM, npeaMeT A0KasbiBaHWUS — 3T0 Te (haKTbl
1 06CTOSTENLCTBA YIOMOBHOMO A€N1a, KOTOPble MOAMEXAT YCTaHOB/EHWIO
npy NOMOLLY [0KAa3aTeNbCTB Ans TOro, YToGbl AeN0 MO0 GbiTh Npa-
BW/IbHO Pa3peLLEeHo.

Camu no cebe cyaebHble aoKa3aTeNbCTBa OAHOPOAHLI C TeMU [0-
KasaTe/lbCTBaMW, KOTOPbIMW MOCTOSIHHO MOMb3YHTCA BO BCEX 06/1acTsX
HayKW W MPaKTUKW 1 B CMbIC/IE UCTOYHMKA CBEAEHWIA O (hakTax, U B
CMbiCNe  (haKTOB, [0Ka3blBalOWMX CyLIECTBOBaHME (MM Hecylue-
CTBOBaHMe) Apyrux ¢hakToB. Bo Bcex 06/1aCTAX Hay4YHOW U NPaKTUYECKOi
[EeATeNbHOCTY Mbl MOMb3YEMCS TaKUMW [0Ka3aTeNbCTBAMU: MOCPEACTBOM
MCTOYHMKOB CBEAEHMI 0 (hakTax YCTaHaBNMBAKOTCS OMpeAeneHHble dak-
Thbl, @ U3 3TUX (haKTOB AeNat0T BbIBOAbI O iPYIMX, MHTEPECYHOLLMX HAC, HO
He N3BECTHbIX HaM (baKTax.

To nnmn NHoe cyaebHOe J0Ka3aTeNbCTBO SB/SETCH TaKOBbIM MMEH-
HO B CWIy TOrO, YTO OHO CIYXXUT CPEACTBOM YCTaHOB/EHWS (haKTOB,
MMEIOLLMX 3HaueHue ans cyaebHoro fena, T. e. NpeaMeTa A0KasblBaHUS.
[l0Ka3aTenbCTBO 1 MNPeAMET [0KasblBaHWS — MOHATAS COOTHOCK-
Te/bHble: [10Ka3aTe/lbCTBO MpeanosiaraeT To, UYTO [0KasblBaeTcs, T. €.
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npeaMeT fOoKa3blBaHUs; NPeaMET A0KasblBaHWA MpeanonaraeT 10, YemM OH
[OKasblBaeTcsl, T. €. 4oKasaTenbCTBO. M03ToMy cneuuduyeckme YepTbl
CyfebHbIX [0Ka3aTeNbCTB ONPeAenstoTcs, Npexpe BCero, NpeaMeToM
JoKasbiBaHus. OTClOAa BbITEKAET W Apyroe creymtmnyeckoe CBOWCTBO
CyfeOHbIX [0Ka3aTeNbCTB — TMPOLECCyaslbHble YCMOBUSA M0Mb30BaHMA
MM, NpoLeccyasbHble POPMbI NX 3aKPENIeHMS.

MpegveT AOKasblBaHUs — 3TO (haKTbl U 0O6CTOATENLCTBA YrOMOB-
HOro fAena, KOTOpble YCTaHaBNMBAKOTCS NPU MOMOLM [0OKa3aTeNbCTB U
KOTOpble OMPeAensatoTcs XapakTepoMm MpPecTyn/eHus, SBASHOLErocs
npesmMeToM MWCCNeA0BaHUA MO YrofoBHOMY fAeny. 3TU (hakTbl MHOrO-
06pasHbl 1 pa3HO0Opa3HbI, MX ONpeaeneHne 3aBUCUT OT KOHKPETHbIX 00-
CTOSITENLCTB KaXA0ro Aenia, Ho No KakaoMy Aeny UX Kpyr AO/MKeH ObiTb
onpeaeneH, nHadve 6yaeT HeM3BeCTHO (MM HEAOCTATOYHO M3BECTHO), UTO
MMEHHO MO Aeny CneayeT [OKasaTb, YTOObl Oblfa yCTaHOB/IEHA MaTepu-
abHas UCTUHA W CYZ CMOT BbIHECTW MPaBWMbHbIA, CNPaBeAnMBbIA Npu-
roBop.

OnpegeneHne No Kaxxgomy Aeny npeameTa AoKasbiBaHWS NpuaaeT
nccnefoBaHNI0 06CTOATENLCTB feNa LieneyCTpPeM/IEHHbI XapaKTep U sB-
NseTcs HeobXOAMMbIM YCI0BMEM MPABWUMLHOTO ero paspelleHuns. Haobo-
POT, HeonpeAeneHHOCTb MpeAMeTa AoKasbiBaHWS MO Aeny NWLIAeT WC-
CNefioBaHMe 0OCTOATENLCTB Aena CUCTEMbI, MOPSAKa, MAaHOMEPHOCTU:
BO-MEPBbIX, MOTYT COBMPATLCA M NMPOBEPATLCA [OKa3aTebCTBa, KOTOpble
YCTaHaBNMBAOT (HaKTbl, HE MMEOLLME 3HAYEHUS AN MPaBW/IbHOTO pas-
peLleHns gena, a BO-BTOPbIX (M 3TO rNaBHOE), MOTYT OCTaTbCs HEWcc/e-
[O0BaHHbIMW M HeAOKasaHHbIMW Takue akTbl, 6e3 YCTaHOBNEHNS KOTO-
PbIX 4EN0 HE MOXET CUMTaTbCA MPaBWIbHO paspelleHHbIM. Ecin npeg-
MeT [0Ka3blBaHWS MO fe/ny ONpeAeneH, T. €. TOUHO O4epyeH Kpyr Tex
(haKToB, KOTOpPblE HEOOXOAMMO BbISICHATL U A0Ka3aTb, TEM CamMbIM OMpe-
JensieTcsl, Kakune MMeHHO oKasaTenbCTBa No feny cnegyeT cobupatb, a
PaBHO W Te HarpaBneHWs, B KOTOPbIX CeAYeT NCKaTb [OKa3aTe/bCTBa.

PasymeeTcs, npegmeT [OKasblBaHWS MO YrOMOBHOMY fefy He fiB-
NAETCH YeM-TO 3aCTbIBLUMM, pa3 HaBCerfa OnpefefieHHbIM, B 0CO6eH-
HOCTU Ha npejBapuTeslbHOM CNeAcTBUKM. B xoge paccnefoBaHust gena
paMKu npegmeTa [OoKasblBaHUS MOFYT HEOAHOKPATHO WM3MEHSTLCA, pac-
LUMPATLCS M CYXKaTbCA, TaK Kak Ha CrefCcTBUM MOTYT OOHapyXmBaTbCs
HOBble, paHee HeW3BECTHble (DaKTbl NPECTYNHbIX AENCTBWIA MK, Haobo-
pOT, 0TNafaTb, He HaxXoAWTb MOATBEPXKAEHWS (haKTbl, MO MOBOAY KOTO-
PbIX MPOW3BOAUANCL CEACTBEHHbIE AEWCTBMS M COBMpaMCb [oKasa-
TenbcTBa. Ho Takoe BO3MOXHOE M3MeHeHWe NpeaMeTa JOKa3blBaHWS H B
KOEM C/lyyae He /INLIAET ero OnpeseseHHOCTU M TOYHOCTU: MeHSsiCb Mo
X04y CnefcTBusi, MpegMeT AOKasblBaHWS B KaXAblA [aHHbIA MOMEHT
CNeACTBUS [OMKEH ObITb BMOMHE OMpefeneHHbIM, YTobbl CnefoBaTe/lb
BCerga 3Has, 4To MMeHHO He06X0AMMO BbISICHUTb, B KAKOM HarnpaB/ieHum
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M MO NoBOLY KakmxX (DaKTOB BECTU paccnefoBaHue fena, cobupatb u
MPoBepsATb [OKa3aTeNbCTBA.

Mpu pasbupartenscTse fena Cy4oOM OnpefenieHve npeamera Aoka-
3bIBaHWNSA 3HAYNTENBHO fIerye, Yem Ha NpeaBapuTeNsHOM cnegctsun. Cyp
paccmaTpmBaeT [ieflo, YXKe 3aKOHYeHHOe paccnefioBaHuem, Koraa Bce 06-
CTOATENbCTBA Jena UCCNefoBaHbl, [oKa3aTeNnbCTBa CobpaHbl U NpoBepe-
Hbl, 06BMHEHMWE CHOPMYNMPOBAHO B OOBMHUTE/LHOM 3aK/toueHun. Mo-
3TOMY Kpyr (hakToB UM OBCTOATENLCTB, MOAMEXALLMX PACCMOTPEHUIO HA
cyfie, onpefeneH COBEPLUEHHO YETKO (B OOBMHUTENIbHOM 3aK/THOUEHUN).
Ho cypebHoe cneacTsue He SBNSETCA MPOCTO MPOBEPKOW MaTepuasioB
npesaBapuTeNbHOTO CNeACTBUS, & NPeAcTaBnseT coboi camoCcToATeNIbHOe
nccnefoBaHne fena Cyf4oM U CTOPOHaMM Ha OCHOBE MaTepuanoB NpesBa-
PUTENBLHOTO CNeACcTBMA. PaMKu CyAebHOro CrefcTBms B OTHOLUEHUM UC-
CllefyeMoro [oKa3ate/lbCTBEHHOro Matepuasia MoryT 6onee wnvM meHee
CYLLECTBEHHO OT/IMYATLCA OT MPeABapUTENBHOIO CELCTBUA.

BnosiHe BO3MOXHO (M 4YaCTO TakK W ObIBaeT), YTO OTAeNbHble 06-
CTOATENbCTBA, KOTOPble NpefBapuTeNibHOE CMeACTBME pacCMaTpyBao
KaK CyLLeCTBEHHbIE, CY[ MPU3HAET He UMEIOLWMMU 415 feNa 3HaYeHNs, 1,
Hao60pOT, OTAe/bHble 06CTOATENLCTBA, OCTaB/IEHHbIE MPeABAPUTENBHBLIM
cnefcTarem 6e3 1UcCefoBaHWA Kak He OTHOCALLMeCS K geny, byayT npu-
3HaHbl CY[OM MWMENOWVMU 3HauYeHWe 1 NOANEXKALMMU [OKa3bIBAHUIO.
MoaToMy TO WA MHOe BWAOW3MEHeHWe MpeiMeTa [oKas3blBaHUs — Cy-
XXEHVEe WK paclUMpeHne — BOHE BO3MOXHO Ha Cyfe6GHOM CnefcTBuu
B CWY BCMOMOraTeNnbHOro 3HaYeHUs MpeABapuTeNbHOrO CRefCcTBUSA MO
OTHOLLEHWIO K Cyfe6HOMY CnefCTBMIO M aKTUBHOW POSM B COBETCKOM
YrofioBHOM npoLecce cyfa, 06s83aHHOro 06ecrneynTb MOMHOTY M Mpa-
BW/IBHOCTb MCCNeA0BaHWs 0BCTOATENbCTB fefia U He CBA3aHHOro npege-
namm TpeboBaHWiA CTOPOH M NpeLCTaBNEHHbIMW UMW J0Ka3aTe/lbCTBaMMU.

MpaBga, BWAOU3MEHeHMe MpeAmMeTa [OKas3blBaHUA Ha Cyae6HOM
CNeACTBUM MO CPaBHEHUIO C MpeABapuTe/IbHbIM CEACTBUEM OrpaHUYeHo
onpefeneHHbIMU paMKaMu: NOACYAUMBIA MOXET ObITb CYAMM U OCYXXAEH
NWWb 32 TO MpPecTyrnieHue, 06BUMHEHWE B KOTOPOM eMmy Oblno paHee
npesbsBIeHO U N0 06BMHEHUIO B KOTOPOM OH Obl1 npeaaH cydy, Moato-
MYy W3MEHeHWe npefmeTa [OKasblBaHWsA, T. €. U3MeHeHWe OOBMHEHUS,
BO3MOXHO /MLLb MPU COBMIOAEHUN TaKMX YCMOBUiA, KOTOPbIE HE CTECHS-
Ny 6bl MpaB NOACYAMMOrO W He co3fasanu Bbl ANg HEro yrposy ocyxje-
HWS 3a NpecTynieHne, 06BMHEHME B KOTOPOM eMy He 6biNo npenbsisie-
HO, M K 3aliMTe MPOTUB KOTOPOro OH He UMeST BO3MOXHOCTW MOAroTo-
BUTLCA. HO B OnpefeneHHbIX npefenax, YCTaHOB/IEHHbIX 3aKOHOM (CT.
312 n 313 YIMK PC®CP), u ¢ cobnogeHnem HeobXoanMbIX rapaHTui
LN19,NMOACYAMMOr0 M3MEHEHWE Ha Cyfe 0OBUHEHMA Y TeM CaMbIM W Npes-
MeTa J0Ka3blBaHUA BO3MOXHO U B Cye6HOI MPaKTUKE NMEET MECTO.
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B cnyuasix, KOrfa Ha cyfe npeLMeT [OKa3biBaHUs N3MEHSIETCS, 3TO
M3MEHEHVE HN B MaIEMLLIEN Mepe He MOXET MOB/IEYb HEOMPEAENIEHHOCTH,
pacn/ibIBYaTOCTM FPaHUL, NpeaMeTa 4OKa3blBaHWS — OHO BCErJa 03Haua-
eT /MWL CTPOrO OMpefesieHHOe OrpaHuyeHue WM PaclUMpeHne Kpyra
Tex (haKTOB, KOTOPble [O/KHbI GbiTh [OKAa3aHbl, U TeX AOKAa3aTe/bCTB,
KOTOPbIMM 3TW (PaKTbl yCTaHaBNMBatOTCA. Maneiiluas HeornpeaeneHHoCTb
NpeAMeTa JoKasbiBaHUs Ha Cyfe HefonycTuMa B elle GosbLUeli CTeneHu,
YeM Ha npefBapuTe/bHOM CNeACTBUM, a Byayun [OMYLUEHa, OHA Heus-
BEXHO BNEYET yTeplo CyaebHbIM CNefCTBUEM LieNeHanpaBneHHOCTH U,

Kak pesynbTaT, HenpaBUIbHOE paspelleHne fena, BbIHECEeHWe CyOoM He-
060CHOBaHHOr0 NPUroBopa.

2

Takum 06pa3om, NpeAMeT [OKasblBaHUA — 3TO Kpyr (pakTos,
nof/iexalmx [oKasbiBaHWIO MO YrofioBHOMY fAeny. Ho Bbille HeofgHo-
KpaTHO roBOPWIOCL O TOM, YTO [0Ka3blBaHWIO NOANEXaT (akTbl 1 06-
CTOATENLCTBA, VMMeloLWme 3HayeHve 419 gena. B 3akoHe MOCTOSHHO
MPUBOAWTCA MOHATUE 06CTOATENbCTB AeNa, KOTopble AO/KHbI ObiThb Bbl-
ACHEHbI, YCTaHOB/eHbI, MPOBepeHbl, AoKasaHbl no geny. Tak, cr. 111
YIK PC®CP Bo3naraeT Ha cnefosaTtensi 0653aHHOCTb BbISICHSTb 06-
CTOATE/NbCTBA KaK Y/MyaloLlye, Tak 1 OonpasfblBatoLiMe 06BUHAEMOrO,
KaK OTArvarolive, TaKk M CMAryaroLiMe ero OTBeTCTBeHHOCTb. CT1. 112
YMNK PC®CP rosopuT 0 TOM, YTO C/efoBaTelb He BrpaBe OTKa3aTb 06-
BMHSEMOMY WM MOTEPreBLUEMY B LOMNPOCe CBUAETENEN 1 IKCMEepPTOB U B
cobupaHun Apyrmx [oKas3aTenbCTB, eciv 06CTOATENbCTBA, 06 YCTaHOB-
NEHUM KOTOPbIX OHW XOAATaWCTBYIOT, MOTYT UMeTb 3HaYeHVe ans fena.
C1. 253 YINK PC®CP yka3blBaeT, 4YTO XOfaTailCcTBa CTOPOH [O/DKHbI
ObITb YAOBNETBOPEHbI CYAOM, €CN 0BCTOATENLCTBA, O BbISCHEHUW KOTO-
PbIX NMPOCAT CTOPOHbI, MOTYT UMETb 3HaYeHue Ans Aena.

Takvm 06pa3oM, B NpegMeT [0Ka3blBaHWA BXOAAT (hakThbl U 06-
CTOATeNbCTBA Aena. ECTb I Kakoe-nnbo pasnuume Mexay noHATUAMU
(hakTa 1 06CTOATENLCTBA, MM 3TO O4HO U TO Xe, pasHWLa NWLb B Tep-
MUHaX, B CnoBax? JTUMO/OrMYECKN (PakT O3Ha4aeT AeNCTBUTENbHOE
COo6bITVE, SBNEHUE, TO, YTO NPOM3OLLIO B AelCTBUTENbHOCTA. O6CTOs-
TeNbCTBO Xe 03HAYaeT ABMEHME, COMYTCTBYOLLEe YeMy-H1OY b, conpo-
BOXJatoLLee YTO-HWOYAb, Ty UK MHYIO CTOPOHY Aena. Takum o6pasom,
ecnn NpuaePXKUBaTbCH 3TUMOMOMMYECKOro (M NOTMYECKOro) 3HaYeHms
3TUX NOHATWIA, TO NO YrONOBHOMY Aeny (hakTamu ABNAHTCA Te COObITUS,
Mo NOBOJY KOTOPbIX BefeTCs mpouecc, a 06CToATeNbCTBAMU — TO, UTO
CBA3aHO C 3TMMMW (haKTammu, UTO XapakTepusyeT WX, YTO COCTaBnseT
CBOMCTBO W yCNOBMA 3TWX (HaKTOB. Tak, cobbITUE MPECTYMNNEHNS W CO-
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BEpLUEHME ero 06BMHAEMbIM — 3TO (haKT, & MECTO U BPEMS COBEPLLEHNS
MpecTynneHns — 06CToATeNbCTBA.

Ho Takoe aTumonormyeckoe (M NOTMYECKOE) pasfMyeHne NOHATUI
(hakTa M 06CTOATENLCTBA MPUMEHUTENILHO K MPOU3BOACTBY MO Yro/oB-
HOMY [iefly MOXeT OblTb NMPOBEAEHO TOMbKO OYEHb YC0BHO U NpU6AN3N-
TenbHO. O6CTOATENLCTBA YIOMOBHOMO fiefla — 3TO TOXe (haKThbl, a He
4TO-NM60 MHOE, HO TONbKO Takue aKTbl, KOTOPble Kak 6Gbl COCTaBASAOT
4acTW, OTAeNbHble YepTbl U CBOMCTBA TOrO (haKTa, KOTOpbI/i 06pasyeT
OCHOBHOE COfiepXKaHne 06BMHEHUS WK CBA3aH C HWUM, Tak, AoKasaTesb-
CTBEHHbIV (haKT 3TMMOMOTMYECKN CnefoBaio Obl 0603HAYNTL Kak 06-
CTOSATENbCTBO, HO 3TO, PasyMeeTcs, MMEHHO (DakT, 0 YeMm Bbliie 6bifo
CKa3aHo. MecTo, Bpems 1 Cnocob CoBepLUEHUS MPECTYNeHNs — 3T0 06-
CTOSTENbCTBA, HO 6€3 WX YCTaHOB/EHUSA CaMblli (hakT COBEPLUEHWS Mpe-
CTYMN/EHNA He MOXET BbITb NPU3HAH YCTaHOBNEHHbIM: €C/IN HEM3BECTHO
rfe, Korga u Kakvm crnoco6om COBEpLLUEHO MPEeCTYNeHne, Henb3s cun-
TaTb YCTaHOB/IEHHbIM, YTO 3TO MPECTYMN/EHNe COBEPLUEHO U COBEPLUEHO
JaHHbIM 06BUHAEMbIM.

Mo 3TMM co0GpaXKeHMaM NpK PacCMOTPEHWUM BONpOCa O NpeaMeTe
[0Ka3blBaHWS MO YrOfIOBHOMY fAefly C NOMHbIM OCHOBAHWEM MOXHO rO-
BOpPWTb O (hakTax, NoApasymeBas MOA HAMM TakxkKe U 06CTOATeNbCTBA fe-
na; MOXHO roBOpuTbL U 06 06CTOATENbCTBAX Aena, uMes B BADY nog Hu-
MU (haKTbl, NOANEXaALLMe [OKa3bIBAHUIO. MOXHO MPUMEHATL 06a MoHS-
TS, OLHO Hapsdy C APYrMM rnaBHbIM 06pasoM A1 Toro, 4Tobbl Bbipa-
3UTb OTTEHKM, OTAE/bHbIE CTOPOHbI TOFO COObLITWA, KOTOPOE MUCCNeayeTcs
M0 Yron0BHOMY fieNy: KOrJa peLuaeTcs BONpoc 0 ToM, 6b110 Uan He 6b11o
COBEpPLUEHO NPECTYMIEHWE 1 COBEPLUWA UN He COBEPLLW ero 06BUHSE-
Mblil, MPENMYLLECTBEHHO NPUMEHSETCA NOHATUE (PaKTa, a Korja rosopsat
0 JeTanfAxX 3Toro cobbITWA, 0 ero XapakTepHbIX YepTax, 06 YCnoBUsX ero
BO3HUKHOBEHWA W T. M., NPUMEHSAETCA NOHATUE 0O6CTOATENBCTB.

Mo 3TM e COOBPaKEHMSIM, TOBOPS O MpPeAMeTe [OKasblBaHUS W
ero COCTaBHbIX YacTsX, 3/EMEHTAX, Mbl MPEUMYLLECTBEHHO Byaem npu-
MEHSATb MOHSTWE (PaKTa, UMes B BUAY MOA HUM He TO/bKO Camblii (hakT
COBEPLUEHUS MPECTYMN/IEHNS OMpPeAENeHHbIM IMLOM, HO U BCE (haKTuue-
CKVe 06CTOATEeNbCTBA, 06pasytoLLMe 3eMEHTbI COCTaBa MPECTYMN/IEHMS,
6e3 YCTaHOB/MEHUS KOTOPbIX HE MOXET CUMTATbCH YCTaHOB/IEHHbIM W Ca-
Mblli (DaKT COBEPLLEHUS NPECTYNEHUS.

3
nOCKOﬂbe npeamMeT AoKa3biBaHUA — 3TO KPyT q3aKTOB, noanexa-
LWNX OOKa3blBaHMK MO YronoBHOMY pneny, MOCTO/MbKY A/ paccrefo-

BaHNA W pa3peLleHna 3Toro aena H606XO,£I'VIMI::I NNWb T€ N0Ka3aTe/bCTBa,
KOTOpPbIE YCTaHaB/INBalOT CbaKTbI, BX0AsdLMe B COCTaB npeamMeTa AOKasbl-
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BaHMsA. CBOICTBO [OKa3aTenbCTBa, 3aK/04atoLLEEcs B TOM, YTO yCTaHaB-
NMBaeMblIii UM (haKT BXOAWT B COCTaB MpeAMeTa A0Ka3blBaHWS, Ha3blBaeT-
€ OTHOCMMOCTBIO fOKasaTenbCcTBa. Ecim ycTaHaB/iMBaeMblil goKasa-
TeNbCTBOM (paKT BXOAUT B Kpyr (hakTOB, COCTaBNANOLLMX NpeLMeT [oKa-
3blBaHWS, [0Ka3aTe/IbCTBO ABMISETCA OTHOCALMMCS K [efly, eC/in Xe He
BXOAWT B 3TOT KPYT, OHO ABNAETCSH HEOTHOCALLMMCS.

TeopeTnyecKn MOXHO 6bIf10 6bl BbIABUHYTL TPe6OBaHMeE, YTOObLI B
KaXXOM YronoBHOM fefie (urypupoBanu [oKas3aTefibCTBa, TO/IbKO OT-
HocslLMecs K Aeny, T. e. ycTaHaBnMBaroLwme (UN1 onpoBepraroLLme) Ka-
KOiA-nnb0o 3neMeHT NpeAMeTa JoKasbiBaHMs. Ho Takoe TpeboBaHve npak-
TUYeCKN 6b110 Obl HEBbLINOHUMbIM, OCOGEHHO Ha NpeABapUTEIbHOM
cneactemn. TMpu paccnefoBaHUM YronoBHOrO fena MpUXOAUTCS BbIAC-
HATb CaMble pas/inyHble 0OCTOATE/LCTBA, NPOBEPATH CamMble pasfINyHbIe
BEpCUM, MO3ITOMY W MpeaMeT [0Ka3blBaHUS O4YeHb PefKOo OTYET/IMBO Ofl-
pefienseTca B cCaMOM Hauasne paccnefoBaHus — 00bIYHO OH onpefenset-
CA N YTOUHSETCA, a MHOT ja U3MEHSeTCA B MpoLLecce paccnefoBaHus.

B xofe paccnefoBaHus fena Saneko He BCerfa MOXHO Cpasy ke
onpegennTb, BXOAMT N TOT WM WHOI (hakT B COCTaB npegmeTa fgo-
Ka3blBaHUS WAW HET; MO3TOMY, MOCKO/MbKY Henb3s KaTeropuyecku yT-
BepXAaTb, YTO [aHHbIA (DakT He BXOAMT B COCTaB MpeaMeTa AoKasbl-
BaHUA, ero NpPUXoAMTCS BbISCHATb, UCCNeA0BaTh, [OKa3blBaTb, XOTS MNO-
TOM MOXET OKa3aTbCs, YTO 3TOT (PaKT ANA fefla 3HaYeHUs He UMeeT, a
NnoTOMY YCTaHaB/MBaIOLLME ero [OoKas3aTeNbCTBa, YXXe CobpaHHble M 3a-
KpenneHHble, ABNAKOTCA HeoTHocAWwmMUcs. C apyroii CTOpPOHbI, Korga
cnefjoBateslb NOy4vaeT Kakoe-mbo [J0Ka3aTeNbCTBO (KaK UCTOUYHWK CBe-
JeHnin 0 hakTax), OH He MOXET C MOJIHO OMpeAeneHHOCTLI0 3apaHee

3HaTb, KakKoi WMMEHHO anKT 6y,u,eT yCTaHaBNMBaTbCA AaHHbIM [0Ka3a-
TENbCTBOM.

Hanpumep, nonyunB Kakoe-nMbo yKasaHue, YTO Takoe-TO /UL
MOXET AaTb CBEJEHNs MO paccneayeMomy Aeny, CnefoBaTe/lb Bbi3blBaeT
AaHHOE MU0 B KauyecTBe CBUAETENS, He 3Hasi, pa3yMeeTCs, TOUHO, YTO
VMEHHO M O YeM VMMEHHO CMOXET MoKasaTb CBWAETENb. B pesynbTaTe
A0MpOoca TaKoro CBUAETENS MOXET 0Ka3aTbCsl, YTO TOT (hakT, O KOTOPOM
nokasas CBUAETE/Nb, B COCTaB MpeaMeTa OKa3biBaHWsS He BXOAWT U, Crie-
A0BaTeNbHO, MOKas3aHWe 3TOr0 CBWAETENS KaK [OKa3aTeNbCTBO SBMSETCS
HeoTHoCcALMMCS. TakuM 06pasoM, Npu pacciefoBaHUM Yrof0BHOTO Aena
HeKoTopble M3 COBPaHHbLIX MO Ae/ly A0Ka3aTenbCTB MOTYT OKasaTbCs He
OTHOCALLWMWCA K JENY, T. €. USULLHAMU, HEHYXXHBIMU.

B aTOM HM4ero mnoxoro Het. PaccnefgoBaHue Gonee wnuM MeHee
CNOXHOTO fefla YacTO CBA3aHO C OTbICKAaHWMEM HUTEN, BegylWwMX K pac-
KPbITVUIO MPECTYMNIEHNA W OGHAPYXXEHMIO MPECTYMHWKA, C MPOBEPKON
Pa3MYHbIX, NPOTUBOPEYALLMX APYT APYrY BEPCUiA, C coGMpaHueM pas-
JIYHBIX MaTepKasioB, U3 KOTOPLIX B Pe3y/bTaTe WX NPOBEPKM U, Tak CKa-
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3aTh, OTCEMBaHMWSA TONbKO HEKOTOPbIE OKXYTCA HEMOCPEACTBEHHO OTHO-
CALMMUCA K NOANEXalLyM YCTaHOBNeHMO (akTam. Korfa BO3HMKaeT
MpeanosioXeHne 0 TOM, YTO TaKOW-TO (hakT MOXET UMETb 3HaueHue s
[ena, aToT (haKT MOANEXMUT 0653aTeNlbHOM NPOBEPKE, XOTSA B pesy/bTare
3TOV NMPOBEPKM MOXET 0KasaTbCsl, YTO 3TOT (hakT B Ae/CTBMTENLHOCTH
ONA fena 3HaueHns He umeeT. Korga BO3HWMKAeT NPEeAMNO/oXeHNe, YTOo
Takoe-TO NNLO MOXET AaTb MOKa3aHWs, CYLLEeCTBEHHble ANs Aena, 3T
L0 0653aTeNbHO AOMKHO ObITh AONPOLIEHO, XOTS B pe3ynbTaTe JOnpo-
ca 3TOro CBMAETENS MOXET OKAa3aTbCs, YTO CBMAETENb HUYErO CYLLECT-
BEHHOTO MO AeNly He 3HaeT, U MOKa3aHWs ero He GyayT UMETb 3HauYeHWs
ons fena.

TakuM 06pa3om, NpW paccnefoBaHWM Aefia B HEM BCErga MOXET
0Ka3aTbCA HEKOTOPOe KOMMYECTBO HEOTHOCALUMXCS [oKasaTenbcTB. Ho
ecnu Npu paccnefjoBaHUM fena npeiMeT [OKasblBaHUS BCE e Ornpe-
LENeH, 04epyeH, orpaHnyeH, XoTs Gbl B OCHOBHBLIX U NaBHbIX €ro yep-
Tax, OCHOBHOWN [O0Ka3aTe/NbCTBEHHbI MaTepuan no feny 6yger ot-
HOCSLLMMCS, BCE UMELOLLME AN18 fiena 3HaueHNs (akTbl OyAyT NpOBepeHbl
M [OKasaHbl, M TO O6GCTOATENbCTBO, YTO B fefe WMEKTCS U He-
OTHOCAILLMECS [0KA3aTeNbCTBa, BCE XXe He Oy[eT 03HauaTb Henpoms-
BOAMTENBHON TpaTbl CUN A CPeACTB OpraHaMu CneacTeus, a, HaobopoT,
Oy[eT CBMAETENbCTBOBATL O TLLATENIbLHOM, BCECTOPOHHEM, U HempeaB3s-
TOM paccnefioBaHWN fena, O MOUCKaX MCTWHbI, NPOM3BEAEHHBLIX BO BCEX
Hanpa.fieHWsX, BCNEACTBME YEro BbIBOAbI CNEACTBUA MO feny BO MHOMOM
BbIMIPAOT B CBOEI Yy6eAMTENbHOCTH.

Ho ecnn B 13BECTHOI Mepe U B OrpaHNYeHHOM 06beMe HEOTHOCS-
LLMecs [OKa3aTeNbCTBa MOTYT ObiTh HEM36EXHLI B MPOM3BOACTBE MO [Je-
Ny, MOCKOMbKY UX Hanuuue SBMsieTcs pe3y/ibTaToM CaMoro TLLATeNbHOMo
M BCECTOPOHHEr0 paccnefoBaHWs fena, TO 3arpoMOX/eHWe Aena HeoT-
HOCALLMMUCA [0Ka3aTeNbCTBaMM ABMSIETCS pe3y/bTaToOM GecniaHoBOro u
GecnopsgoyHoro paccnefoBaHus. Cepbe3HbIM HefoCTaTKOM CleACcTBuS,
MHOTJa JenalolyM paccnefioBaHve aena 6ecnnofHbiM, SBNSeTCs cobu-
paHve fokasaTtenbcTB 6e3 pasbopa, 6e3 onpeaeneHHoN LeneHanpaseH-
HOCTW, UCXO0As U3 abCTPaKTHbIX COOBPaXKeHWiA, YTO B HabpaHHOM maTe-
prane Koe-4To MOXET OKa3aTbCsl HYXKHbIM /18 Aena.

COBEpLUEHHO SICHO, YTO MPY TaKOM MOAXO0AE K pacc/efoBaHUIo no-
NYUYUTCS 3arpPOMOXJEHME Aena MaTepuanamu, KOTopble He MOryT co-
LelicTBOBaTb YCTAHOB/IEHWIO CYLLECTBEHHbIX OBCTOSTENBCTB Aena U Cpe-
L1 KOTOPbIX TOHYT 1 TEPSHOTCA BaXHbIE A5 Aena faHHble U (akTbl. Mpu
MpaBuUIbHOM Pacc/iefjoBaHWN [iefla OCHOBHOW [0Ka3aTeNbCTBEHHbIN Ma-
Tepuan Bcerga 6yaeT cOCTOSTb U3 [0Ka3aTeNIbCTB OTHOCALLMXCS, & HEKO-
TOpble HEOTHOCSLLMECS A0Ka3aTeNbCTBa MOFYT OKa3aThCs B [efe MLlb
MOTOMY, YTO TO/IbKO B Pe3y/ibTaTe UX MPOBEPKU W OLEHKU MOXHO 6blIo
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y6equTbCs B TOM, YTO OHW He OTHOCSTCS K YCTaHOBMEHWIO CYLLECTBEH-
HbIX A5 ief1a 06CTOATE NbCTB.

4

MpegveT [0KasblBaHUA MO YrONOBHOMY [Jefly XapakTepusyeTcs
CNOXHbIM COCTaBOM 06pasytolyx ero (akTos. [peaMeT [oKasblBaHMA
no N6OMY YronoBHOMY fefly BKOUAET Lenblli pag pasnnuyHbIX (hakTos,
KaXX[blii U3 KOTOPbIX B OTAEMbHOCTU W BCE OHW B COBOKYMHOCTU AO/MKHbI
ObITb TLLATENBHO WCCNe0BaHbl U [OKa3aHbl C MOMHOW HECOMHEHHOCTbIO
N [OCTOBEPHOCTbIO. OCHOBHbLIM COAepXaHueM npegMeTa [OKasblBaHMs
BCerja ABNAeTCA COCTaB MPecTYNAeHNs, Mo MOBO4Y KOTOPOro Bedetcs
paccnefoBaHue u cyaebHoe pa3dupaTensCcTBo Aena. s Toro Utobbl cys
MOT BbIHECTW OOBWHWTENbHBIA NMPUrOBOP, HEOBXOAMMO, YTOGLI MO Aeny
Obln JOKa3aH coCTaB MPECTYNNIEHNs BO BCEX €ro 3/1eMeHTax, 06beKTHB-
HbIX U CYObEKTUBHbIX. VIMEHHO COCTaB NPecTynneHus, onpeaeneHHbIi B
3aKOHe, OnpefenseT B OCHOBHOM W [MaBHOM FpaHuLbl MCCNeaoBaHUs
YrOMOBHOIO fena 1, cnefoBaTenibHO, NpeaMeT A0KasblBaHWs Mo Hemy.

MpecTynneHne Bcerga npegctaBnseT co6GOA OMpefeneHHbI no-
CTYMOK Ye/i0BeKa, ero noBefeHne B (opme LeWCTBUA Uan 6e3neiicTBus.
3TOT NOCTYNOK XapakTepu3yeTcs OnpefeneHHbIMU MPU3HaKkamu, yka-
3aHHbIMMW B TOI cTaTbe OCOBEHHOI YacTh YTon0BHOrO KOAeKca, KoTopas
npeLycMaTprBaeT COOTBETCTBYIOLLEE NPecTynneHve. 3T NpPU3HaKL AB-
NAOTCA 3NeMeHTamM cocTaBa NPecTyn/eHNs — 0ObEKTUBHLIMU U CY6b-
eKTUBHbIMW. 03TOMY OCHOBHbIM COAEpXaHVeM npeaMeTa [oKasblBaHNS
no Ntobomy YrosoBHOMY Jefly ABASETCA COCTaB MPecTyrn/eHus, Bce ane-
MEHTbI KOTOPOr0 JO/MKHbI ObITb A0OKa3aHbl. TOT (haKT (AesHMe), KOTOPbIN
COLEPXUT COCTaB NPECTYMN/eHNs Kak NpeaMeT [0KasblBaHWS, ABMAETCS
rnaeHbIM hakTom. [ns Toro 4tobbl Aeno mMorno 6biTb paspeLleHo, Tpe-
OyeTcs yCTAHOBUTbL rNaBHbIl (haKT, [OKa3aTb Ha/MumMe cocTasa NpecTyn-
NeHVa UK, HaobopoT, A0KasaTb, YTO COCTaBa MPECTYMN/eHNS HEeT, — B

3TOM c/yyae Aeno GyfeT MpeKpalleHo WM Cyf, BbIHECET OMnpaBiaTesib-
HbIA NPUroBOP.

Tak, Hanpumep, Npy 06BMHEHUW AO/MHKHOCTHOrO NULA B Nonyde-
HUM B3ATKW, NPEeAMETOM [0Ka3blBaHWS SBNSETCA [esHWe, cofepxallee
COCTaB B3ATOYHMYECTBA, XapakTepusyrowuiicd, cormacHo cr. 117 YK
PC®CP, cnegyrowumMmn npusHakamu: 1) nonoxeHue cy6bekta npe-
CTYM/IEHUSA KaK AO/HKHOCTHOIO NMUA; 2) NOMyYeHWe UM BO3HAr paXaeHUs;
3) yMbILW/EHHO; 4) 3a COBepLUEHMe AEWCTBUIA MO cnyx6e; 5) B MOnb3y
NnUa, JaloWero Bo3HarpaxzgeHvie. STUMW 3/1eMeHTaMU U onpesenseTcs
npeaveT [0Ka3blBaHWS MpuU 06BMHEHUW BO B3ATOYHWMYECTBE, BCE 3TU
3M1EMEHTbI AO/MKHbI ObITb [OKa3aHbl MO AeNy, a eCN KaKon-1mbo 13 Hmx
He [oKasaH, COCTaBa B3ATOYHMYECTBA He ByadeT; mbo Boo6Lle He ByaeT
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cocTaBa NpecTynfieHns, 6o byfeT cocTas Kakoro-nubo pyroro npe-
cTynnienuns (Hanpumep, 310ynoTpebneHne BAacTb0 UM MOLLEHHUYeCT-
BO).

JnemeHTaMK NpegmeTa [OKa3biBaHWA ABMAKOTCA He MPOCTO Hopu-
[MYecKne NpusHaKky coctasa MPecTynneHus, yKasaHHble B 3aKOoHe, a Te
(hakTuyeckne 06CTOATENLCTBA, (haKTbl, KOTOPbIE UMENU MECTO B [aH-
HOM KOHKPETHOM C/ly4ae M KOTOPbIE COOTBETCTBYHOT YKa3aHHbIM B 3aKO-
He I0pUANYECKMM MPU3HaKaM, T. €. 3/IeMeHTaM COCTaBa NPecTynieHns.

paHnLbl 3TUX (PaKTUYECKUX OBCTOATENLCTB ONPefensoTca opu-
ONYECKUMW MpU3HaKaMK, BblpaXKeHHbIMU B 3aKOHe, T. €. 3/IEMeHTaMu co-
CTaBa MPecTyn/eHns, TaK Kak 1CccnefoBaHnio 1 A0KasblBaHUIO NOANexar
MMEHHO Te (hakTUYeCKne 06CTOATENLCTBA, KOTOPble COOTBETCTBYIOT YKa-
3aHHbLIM B 3aKOHe B Ka4eCTBE 3/IeMEHTOB COCTaBa MPecTynaeHns ropuan-
YeCKMM; NPU3HaKaM, HO 3TU (haKTUYeCKne 06CTOATENLCTBA JOMKHbI ObITh
YCTaHOB/IEHbI BO BCEW MX KOHKpeTHOCTW. Tak, cT. 117 YK ykasbiBaeT
[O/MDKHOCTHOE MOJSIOKEHME CYObeKTa NPeCTYN/IeHNs, B KOHKPETHOM e
Jene 0 B3ATOYHUYECTBE [O/KHO ObITb YCTAHOB/IEHO He MPOCTO TO, YTO
06BUHAEMbIA [e/iCTBOBa KaK [JOMKHOCTHOE L0, HO U TO, KaKOe KOH-
KpPeTHOe [O/DKHOCTHOE MOMOKeHNe OH 3aHumMan. o nwobomy geny
[O/MKHbI BblTb YCTAHOBNEHbI MECTO, BPeMsl, CrMoCo6 COBepLUeHus npe-
CTYM/IEHWSA, €r0 MOTUBbI, OTATYaKoLLMe Y CMATYaoLLMe 06CTOATENLCTBA U
Ap.

5

Bce thakTbl 1 06CTOATE/LCTBA, 06Pa3yHOLLME 1 XapaKTepu3ytoLLime
COCTaB MPECTYM/IEHNA MO AaHHOMY feny, HEernoCpeACTBEHHO 06pasyloT
rNaeHbli (hakT. VIMEHHO 3TV (akTbl 1 06CTOATENLCTBA MOANEXAT [JOKa-
3bIBAHUIO NO feny, U 0T UX YCTAHOB/IEHWA 3aBUCUT CamoO PeLLEeHne yro-
NOBHOTO fieNa, Npu3HaHne 06BUHAEMOrO BUHOBHbLIM WM HEBMHOBHLIM, a
npy NPU3HaHWM BUHOBHLIM — OMpejesieHne OMnacHOCTW COBEPLUEHHOrO
MM MPECTYNIEHNS 1 CTENeHW OTBETCTBEHHOCTM 32 Hero. PamKu, rpaHuLibl
3TOr0 rnaBHOro (hakTa OMNPefenstoTcs, BO-MEPBbIX, MNPU3HaKamu, fB-
NAOLWMMUCA 3/IEMEHTaMM COCTaBa MPeCTyr/ieHns, cornacHo cratee Oco-
BeHHOl YacTy YTOM0BHOrO KofeKca, npedycMaTpuBatoLLeil faHHoe npe-
CTYN/IEHWe, U, BO-BTOPbIX, NPU3HaKaMK, KOTOpble BANSAIOT Ha Onpefene-
HWe CTerneHn OnacHOCTW MPECTYNIEHUS U OTBETCTBEHHOCTWU COBEPLUMB-
LLIero ero smua.

Takum 06pa3om, rnaBHbIi (PaKT — 3TO (DaKT, CoAepXKallmiA npu-
3HaKku, o6pasylolve faHHbIli cocTaB MPECTYNeHNs, U BCe Te 06CTOS-
TeNbCTBa, KOTOpble YCTaHaB/MBAlOT CTEMEeHb OTBETCTBEHHOCTW COBEp-
LUMBLLErO AaHHOE NPEeCTYM/eHne nuua.
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Ho ecnn 0CHOBHOE cofiepXkaHune r1aBHOro hakTa, COCTaBSAOLWEro
npegMeT [oKa3blBaHWs, OMpefensieTcqd YronoBHbIM 3aKOHOM, TO CTPYK-
Typa npegMeTa [0KasblBaHWA B 3TON €ro 4acTu, B paMKax YrOl0BHOrO
3aKOHa onpefenseTcs YronoBHO-MPOLEcCyabHbIM 3aKOHOM. CornacHo
cT. 320 ¥TIK PC®CP, cyA npv noCTaHOBIEHUW NPUIOBOPa JO/MKEH pas-
pewwnTb Cnefytolime OCHOBHbIE BOMPOChI, OT PeLUeHNs KOTOPbIX 3aBUCUT
CYLLEeCTBO NPUrosopa: 1) MMeno M MecTo fesHue, NpunmncsbiBaemoe noa-
CYZMMOMY; 2) COLEPXUT N B cebe 3TO iesiHWe COCTaB MPecTynseHms; 3)
COBEpLUMA NN 3TO [eAHWe MOACYAUMbINA; 4) NMOANEXWUT NN NOACYAMUMbIA
HakKa3aHWI0 3a COBEpLUEHHOe UM [esHue; 5) Kakoe MMEeHHO HakasaHue
JO/KHO ObITb Ha3HAYeHO MOACYAUMOMY W MOLMEXUT I OHO OTObLITUIO
NoACY AUMbIM.

3T BOMPOCHI Cyf, pellaeT B COBELLATENbHOA KOMHaTe, 06Cyxaas
N peLlas Kaxablii BONPOC B OTAENbHOCTW, B TOM MOPAAKe, B KAKOM OHM
nepeuuncneHbl B cT. 320 YMK PCHCP (cM. cT. 324 1 325 YK PCPCP).
Bce 3TM BONpOCL! M ONpedensoT CTPYKTYpY NpefMmeTa [OKa3blBaHUA B
4acTW, OTHOCALLECA K rnaBHOMY (PaKTy, TaK KakK A/1 NONOXMUTENbHOIo
peLleHns KaXaoro Bonpoca JOMXKHbI BblTb [OKa3aHbl COOTBETCTBYIOLLME
(haKTbl.

Cr. 320 YTIK ycraHaBnvBaeT 3/IEMeHTbI NnpeaMeTa [0Ka3biBaHUA
NMPUMEHUTENBHO K [LEeATEeNbHOCTM CyAa NP MoCTaHOB/IEHUM MPUToBOpA.
Ho 3Tu e (hakTbl 1 06CTOATENLCTBA, HAIMUYME UK OTCYTCTBUE KOTOPbIX
Cy[, JO/DKEH YCTaHOBUTL B CBOEM NMPUIOBOpPe, A0/MKHbI ObITh UCCef0Ba-
Hbl O 3TOr0, Ha BCEM NPOTSXKEHWUW NpefBapuTebHOIO CNeAcTems U Cy-
[e6HOro pa3bmpaTesnbCTBa, Ha KOTOPbIX AO/MKHbI ObITb COGpaHbl U Npo-
BepeHbl [OKa3aTeNbCTBa, YCTAaHAB/MBAIOLWME WM OMPOBepratoLme 3Tu
(hakTbl. [03TOMY NepeyeHb BOMPOCOB, PeLlaeMblX CYAO0M B COBELLATE/b-
HO KOMHaTe Npu NOCTaHOB/IEHUW MPWUIrOBOPa, ONPeAenseT 1 Kpyr gak-
TOB, KOTOpPbIE [O/MKHbI ObITb MUCCMEf0BaHbI U [0Ka3blBaeEMbl Kak Ha Cy-
[e6HOM pa3bupaTenbCTBe, Tak M Ha MpeaBapuTENlbHOM CneacTsumn (U
[03HaHUW) 1 TEM CaMbIM SBNAKOTCA COCTaBHbIMU YacTAMMW MpeAMeTa fo-
KasblBaHWA N0 YrofIoBHOMY fiefy. PacCMOTPUM BCe 3TW (aKTbl.

dnemMeHTamu npegMeTa A0KasblBaHUs, NPEeXae BCEro, SBMSOTCS
camo cob6bITue, fiesHWe, N0 NMOBOAY KOTOPOro BO36Y)KAEHO NPOM3BOACTBO
Mo YrofOBHOMY [eNy, U HajMuMe B 3TOM COGbITUM, [ESHUM COCTaBa
NPecTYneHNst ¢ ero 0GBEKTUBHON CTOPOHBI, T. €. TeX NPU3HAKOB, KOTO-
PbIMW 3aKOH XapaKTepu3yeT 0GBLEKTUBHYHO CTOPOHY AaHHOTO MpecTyn-
neHus. B psge cnyyaeB 06a 3T (akTa Nog/Iexar UCcCnefoBaHnio U OKa-
3bIBaHWIO CaMOCTOSTENbHO. Hanpumep, No Aefiam 0 XULLEHWN coupani-
CTWYECKOW COGCTBEHHOCTY MPEXAEe BCErO JO/MKEH ObITh fOKa3aH camblli
(haKT M3bATUS TOBAPOB, LIEHHOCTEN U T.4. U3 YUPEXAEHUS WU Npeanpu-
ATus. Hepeako [0Ka3aTenbCTBO 3TOr0 (hakTa NpefcTaB/seT 3HAUYUTE b-
HYO C/TOXHOCTb: HEOBXOAMMBI MPOBEeAEHUE TILATENbHON PEBM3UM, NPO-
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BEpKa OTUETHOCTM, NPOM3BOACTBO BYXranTepcKoi aKCNepTu3bl, 415 TOro
4T06bI YAOCTOBEPUTBLCA, YTO TOBApbl WU [EeHbIV AeACTBUTENBHO OTCYT-
CTBYIOT 1 B Kakoil MeHHO cymme. CyaebHas mpakTuka 3HaeT ciyuaw,
Korga B pesynbTaTe paccrefioBaHua fena OKasblBaioCh, YTO HefocTauu
He 6b1/10, OHa AB/IANACh MHUMOWA.

Mo geny 06 ybuiAicTBe Npexze BCEro JOMKEH ObITb fOKa3aH Camblii
(haKT HACW/IbCTBEHHOTO NINLLIEHNA XWU3HW NOTepneBLUero, Tak Kak Heob-
X0AMMO y6eanTbes, YTO NOTepNeBLUNIA AeACTBUTENBbHO Obll NLLIEH XN3-
HW 1 YTO MPOW3OLLO AEVCTBUTENBHO YOWIACTBO, a He CaMOyOWIACTBO U
He HecYacCTHbI Cyyail.

Ecnn camblii (hakT fesHus yCTaHOB/IEH, AO/MKHO ObITb [0OKa3aHo,
4TO 3TO JeAHVe ABMIAETCS NPeCTYNNEHNEM, YTO B HEM UMEKTCA Te Mpu-
3HaKW, KOTOpble 3aKOH YCTaHaBNMBaeT /19 [AHHOrNo CcocTasa Mpe-
cTynseHua. Tak, No geny 0 MosyyveHUn B3ATKM AO/MKHbI ObITb AOKa3aHbI
BCE Te 0OCTOATENbCTBA, KOTOPble COOTBETCTBYHOT MpPU3HaKam, yKasaH-
HbiM B CT. 117 YK PC®CP: [O/MKHOCTHOE MOMIOXKEHME MNOYyYMBLLETO
BO3HarpaXxaeHue nmua, noayyeHne 3Toro BO3HArpaXK4eHUs 3a CoBeplLue-
HWe AeNCTBWIA N0 cnyKbe B MHTepecax AaroLLEero.

[Janee, Korga camblil (hakT A€SHUSA U HANWYMe B HEM COCTaBa rpe-
CTYN/IeHUs fOKas3aH, LO/KHO ObITb [OKAa3aHO COBepLUeHWe 3TOro npe-
CTYMN/IeHNa ONpejeneHHbIM fINLOM, MNPUB/IEYEHHBIM K YrO/I0BHOW OT-
BETCTBEHHOCTW. 10 MHOrMM YrofioBHbIM feflaM camblii (haKT, cobbiTue
MPECTYN/IEHUA He BbI3bIBAET COMHEHUSA, HO [NaBHYH TPYLHOCTb Mpes-
CTaBNAeT M306/IMYeHne OMpeseNneHHOro nLa B COBEPLLEHUN 3TOTO Mpe-
CTYN/IeHUs, [0Ka3blBaHWe TOro, YTO MPECTyn/ieHWe COBEPLUEHO WMEHHO
UM,

YcTaHoBMeHWe (paKTa COBepLUeHMs JAHHOrO MPecTyrieHus BO
MHOFMX C/y4asix CBA3aHO C YCTAaHOB/JEHWEM MPUYMHEHWS [OelCTBUAMM
06BMHAEMOr0 OMpeAeNieHHoro Bpeaa, T. €. C YCTaHOBIEHWEM MPUUUHHON
CBA3N MeXay AeCTBMAMU 06BUHAEMOrO M HACTYMUBLLUM Pe3y/bTaToOM.

MpuunHHas cBA3b gelicTBuA (Mnn Ge3neincTeus) 06BUHAEMOrO C
HacTynNUBLLMMMW MOCNEACTBUAMU ABNAETCA HEOOXOAMMbIM 3/IEMEHTOM
06BHEKTVMBHON CTOPOHbI MHOTMX COCTaBOB MPECTYM/IEHMS, U eCnu Takas
CBA3b HEe YCTaHOB/MIEHa, COBEPLUMBLLEE TE WM WHble AEWCTBUA NNLO He
HEeCeT OTBETCTBEHHOCTM 32 HaCTYMMBLUMIA pe3ynbTar.

BepxoBHblii cys CCCP B psifie CBOVX peLLeHUid yKa3bIBaeT, YTO No
YrOMIOBHbIM [ieflaM, MO KOTOPbIM 06BUHAEMOMY WHKPUMUHUPYETCS COo-
BepLUeHWe AeNCTBUIA mnu gonylueHne 6e34eiicTBrs, NPUUUHMBLUMX Of-
pefeneHHbIi Bpesd, VMYLLECTBEHHbIA UM TIMYHOCTK, AO/DKHA ObITh AOKa-
3aHa MPUYMHHAA CBA3b MeXAy [eicTBueM unu 6Ge3felicTerem 06-
BMHAEMOr0 M HACTyMNMBLUMMK rocnefcTsuamu. OBBUHAEMOMY He MOryT
ObITb BMEHEHbI Te UIN UHble HACTynuBLUME nocneacTsus (ywepb nnyHo-
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CTU WM UMYLLECTBY), €CNIN He [O0Ka3aHOo, YTO OHW HaxOLATCA B NPUYUH-
HOWA CBA3K C AeiicTBMEM (MK Be3aeincTBEM) 0OBUHSEMOTO.

MopobHble yKa3aHWsi Ha HeOOXOLMMOCTb [OKA3aHHOCTU MPUYUH-
HOW CBA3W MeXAy [AencTBMAMM OOBMHSIEMOrO W HACTYMMBLUMM pe-
3y/bTaTOM COAEPXaTca BO MHOTMX pelleHnsax BepxosHoro cyga CCCP.

YKasaHHble (paKTbl — Hasmumne cobbITUA NPECTYNNEHMA U ero co-
BEpLUEHWE OMNpeSeneHHbIM SIMLOM — OTHOCATCA K O6BEKTUBHOW CTOPOHE
npectynneHns. HoO [0Kas3blBaHWIO MOAJeXaT Takke (akTbl U 06-
CTOATENbCTBA, OTHOCALLMECA K CYOLEKTMBHOM CTOpPOHE cocTaBa npe-
CTYNNeHms.

Korga thakT npecTynfiieHus 1 COBEepLUEHNE ero AaHHbIM IMLOM [O-
Ka3aHbl, HeO6X0AMMO [0Ka3aTb, YTO 3TO NMLO AECTBOBaN0 BUMHOBHO,
YMbILLIEHHO WA HEOCTOPOXHO. COBETCKOE YrOfI0BHOE MpaBO CHMUTaeT
OCHOBaHWEM YrO/I0BHOW OTBETCTBEHHOCTM BUHY W He LOMYCKaeT Tak Ha-
3bIBAEMOI0 O6BLEKTMBHOMO BMEHEHWS, T. €. OTBETCTBEHHOCTU 3a CaMblii
(haKT COBEpLUEHMSI MPeAYCMOTPEHHbIX YTrOIOBHbIX 3aKOHOM AElCTBUIA.
Mo3aToMy MO KaX4OMY YrOIOBHOMY [eny AO/MKHO ObiTb [OKa3aHO Hanw-
yme ymbICNa UAN HEOCTOPOXHOCTW. Be3 yCcTaHOBNEHWA B KaX[om OT-
[ENbHOM Cfy4yae CyObeKTMBHOrO OTHOLUEHWS COBEPLUMBLUErO YrO/IOBHO
Hakasyemoe JesHve iuua K CBOMM [LeiCTBUAM U UX MOCNEACTBUAM CY[,
He MOXET cUUTaTb 06BUHEHME [OKA3aHHbIM, @ 0GBUHSEMOrO BUHOBHbIM.

B pspge cBoux peweHnii BepxoBHbiit cyn CCCP ykasblBaeT, yTo
N8 NpU3HaHUS 0BBMHEHWS [OKa3aHHbIM HEAOCTaTOYHO YCTaHOBMEHUS
06BEKTMBHOW CTOPOHbI COCTaBa NPECTYMNNEHNs, T. €. COBEPLUEHHbIX 006-
BVHSEMbIM  OMpeSeneHHbIX, NPeLyCMOTPEHHbIX YrO/0BHLIM 3aKOHOM
[eACTBUIA,— HeobxoaMma A0Ka3aHHOCTb U CyObEKTMBHOM CTOPOHbI CO-
CTaBa NPeCTYM/EHNS, HAMUKE YMbIC/IA NN HEOCTOPOXHOCTY.

B onpeneneHnn XKenesHogopoXHON Konnerum BepxoBHOro cyaa
CCCP ot 19 mapta 1952 r. no geny TuyHoBa M [ansiMMHON yKasaHo:
«3 npurosopa cyfa BWAHO, YTO MPU paspeLleHny Bompoca O BU-
HOBHOCTW MNOACYAUMbIX CY[, UCXOAUN TONbKO M3 Pe3ynbTaToB UX Mpe-
CTYMHbIX AENCTBWIA...

Mexgy Tem cyf 00s3aH 6bl1 MyTeM TLWATENbHOrO aHanmn3a WHK-
PUMVHMPYEMOTO UM MPeCTYNeHUs BbIACHUTb, HA COBEPLUEHWE KaKuX
WUMEHHO NPECTYMHbIX AEACTBUIA OblT HAMPaBNEH UX YMbICEN...»

B onpeaeneHnn CyaebHOW Konnermm no yronoBHbiM fgenam Bep-
XxoBHoro cyga CCCP ot 16 masa 1953 r. no geny TaryHosa v Apyrux cka-
3aHO: «...XOTA TAryHOB 1 BnaceBcKun CBOMMU AEACTBUAMU OOBEKTUBHO
N COAeliCTBOBaNN COBEPLUEHNID MeXeHHbIM 1 MonsiBko xuuleHus M 268
py6., HO MOCKO/bKY OHW He CO3HaBa/IM MPW 3TOM, YTO OKasblBalOT COAEN-
CTBME XMLLEHMIO, TO TAryHOB M BnaceBCckuu 3a 3TW AeicTBUA He MOryT
HECTN OTBETCTBEHHOCTb KaK COYYaCTHUKUN XULLLEHUSA.
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B onpegeneHnn CypebHoii Konnermm no yronoBHeIM genam Bep-
xoBHoro cyga CCCP ot 17 ansapa 1951 r. no geny TopocsiH B KayecTse
OCHOBaHMA [/19 OTMeHbl OBGBMHUTE/NILHOMO MNPUroBopa YykasaHo: «Hu
npesBapuTeNbHOE CNeACTBUE, HU CYL He BbISSCHWM BOMPOCa, B YeM Bbl-
pasunacb XanaTHOCTb Mpofaslumubl marasuHa TopocsH . K. 1 B uem
KOHKPETHO 3aK/I04aeTCs ee BMHA B Mopuye MPOAYKTOB MpU Havyuuu B
MarasuHe creLmanbHOro 3aBefytoLero MarasuHoMm...».

B onpegeneHnn Cyge6Hol Konnerum no yronoBHeIM genam Bep-
xoBHoro cyga CCCP ot Il ceHTabps 1954 r. no feny Kaszakosa B KauecT-
Be OCHOBaHWS K OTMEHe npurosopa ykas3aHo: «[pefBapuTenibHOe U Cy-
[ebHoe crefcTBre NO AaHHOMY feny NpoBedeHbl HeyL0BIETBOPUTESNBHO.
3ahmkcmpoBas NMLb OTAe/bHble BHeLUHWE (DakTbl, OMpeAesvMBLUNE Bbl-
BOA 00 yOuiAicTBe, OpraHbl CNeACTBUA W CYf, HE BCKPbIIN NOA/MHHBLIX MO-
TUBOB YyOMIACTBA, He BLISICHUW B3aMMOOTHOLWEHW KasakoBa 1 Conomu-
Ha (noTepneswero.— M. C.) ¥ NPUYKH, NOBAEKLUNX YOUMIACTBO.

K CyObeKTUBHLIM 3/1eMeHTaM MPecTynIeHUs OTHOCUTCA TakKke
BMEHAEMOCTb COBEpPLUMBLUEro MpecTynneHus nuua. Ecnm B 06cCTOA-
TeNbCTBaxX fena ecTb fAaHHble 0 TOM, YTO OOBMHSEMbI COBEPLUUA WH-
KPUMUHMPYEMOe eMy [esHWe B COCTOSIHUM HEBMEHSeMOCTW, 3TO 06-
CTOATE/bCTBO MOAEXMNT UCCELOBAHUIO W [OKA3bIBAHUIO.

Korpa Bce OTMeyeHHble 0BCTOATENbCTBA [0KasaHbl, HEOOXOAMMO
JOMKHbI BbITb MCCMEfO0BaHbl W [0Ka3aHbl Te 06CTOATENbCTBA, KOTOPble
B/IMAIOT Ha CTeneHb OTBETCTBEHHOCTW COBEPLUMBLLErO MPECTYr/eHne
nMua, T. e. 0TArYawLime 1 cMaryarowme obcToaTenscTea (CT. 47 1 48
YKPCOCP).

TaKoBbl OCHOBHblE 3/IEMEHTbI NpeAMeTa [J0Kas3blBaHUSA, KOTOpble
OTHOCATCA K [MaBHOMY (haKTy, 00pa3ytoT B CBOeli COBOKYMHOCTMW F/iaB-
HbIA (haKT, T. €. TOT (haKT, YCTaHOB/EHWE, JOKAa3aHHOCTb KOTOPOro O3Ha-
YaeT paspelleHVe YrofioBHOIO fena, OOHapyXeHWe no Hemy Ma-
TepuanbHOW UCTUHBI. He cnegyeT gymaTb, YTO U3MOXEHHbIA HaMK nepe-
yeHb (DaKTOB, MOAMEXALMX AOKa3blBaHWI, 03HAYaAET, YTO KaXAblil 13
3TUX (PaKTOB MCC/ELYeTCAa U [OKa3blBAeTCA M30/IMPOBAHHO, BHe CBA3W C
ApyruMun. DTOT NepeyeHb ONpefenseT CTPYKTYpy npeameTa [oKasbisa-
HWS, ero COCTaBHbIe YacTuW, TaK KakK BCe 3TW (haKTbl MOANeXaT uccnemo-
BaHWIO W [OKa3bIBAHWIO, HO WCCMEf0BaHMe U [OKa3blBaHUE 3TUX (haKTOB
NpPoOM3BOANTCA TakMM 06pa3oM, YTO BCE OHWU 6GepyTcA B MX B3aVIMHOM
cBA3W. JT0 Tem Gonee HEO6XOAMMO, YTO BO MHOTUX Cy4asX B CBA3U C
XapakTepoM paccfieflyemMoro npecTyrnieHns HeKoTopble U3 3TUX (PaKToB
BOOOLLE HEBO3MOXHO OTrpaHUYMUTL ApYr OT Apyra W [0KasblBaTb OT-
LenbHo.

Mo psmy MPecTynneHwidi HeMb3s OTAENSTb YCTAHOBMEHWE CaMOro
(hakTa AesHMA OT IMUYHOCTM ero COBEPLUKTENS, HANpUMep 4e3epTUPCTEO,
nosyyeHune B3STKW v Ap. Tak, No fAeny o Mofy4YeHUn B3ATKM HET BO3-
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MOXHOCTW YCTaHOBMTb CMepBa caMo COObITME NOMYyYeHUs B3ATKU Ge30T-
HOCWTENIbHO K MOMyUMBLLEMY B3ATKY /ALY WM YCTaHaBMBaTb, KTO
WUMEHHO NOMy4YMn B3SATKY: He YCTaHOBWMB NNL0, MONY4YMBLLUEE B3ATKY,
He/fb3A Y3HaThb, 6bIN0 N BOOOLLE CamMO COBbITVE NPECTYMNIEHMS.

3TN 1 MHOrMe apyrve NpecTynieHus Mo CBOeMy XapakTepy Ta-
KOBbI, YTO MPaKTUYECKN HeMb3s paccMaTpuBaTh (hakT AesHUS OTAeNbHO
OT IMYHOCTU TOr0, KTO 3TO fesiHWe coBepunn. [anee B psfe Cny4vaes yc-
TaHOB/NEHME COCTaBa MPECTYNNEHUsA, HaMUMA YCTaHOBEHHbIX 3aKOHOM
MpW3HaKoB A/ JaHHOMO BUAA MPECTYMN/IEHUI A HEBO3MOXHO OTAENUThL OT
YCTaHOB/EHNS COfepPXaHWs yMbicia. Hanpumep, no genam o nogxore,
€CNIM HEWM3BECTHO Ha/lMume YMbICNa, HeMb3s W YCTaHOBUTbL, ObiN SN BO-
06LLe NOMKOr, KaK yrofoBHO Hakasyemoe fiesHue.

TakoBO OCHOBHOE COAepXKaHWe npefmeTa [OKasblBaHUA B 4acTy,
OTHOCALLEICA K rNaBHOMY (hakKTy. VIMEHHO 3Ty (haKTbl JOMKHbI ObITb A40-
Ka3aHbl, 1 B 3aBMCUMOCTM OT UX A0Ka3aHHOCTM HaxoauTca camo paspe-
LUeHWe fena no CyLecTBy.

Kak 6b110 yKa3aHO Bbllle, Hapaay € akTamu, Ha KOTOPbIX OCHO-
BaHO 0OBMHeHMWe, [O/MKHbI MOABEPraTbCs WUCCNeA0BaHUI0 W A0Ka3sblBa-
HUIO (haKTbl, OMpoBepraroLe 06BMHEHVE. ITO OTHOCUTCH K No6oMy
aNeMeHTy npeameTa [oKasblBaHMA. Hanpumep, ecnu B fene ecTb yKasa-
HMWe Ha (haKTbl, OMPOBEPraloLiMe Hannume ymbicia B AeACTBUAX 06BU-
HAeMOro, WM Ha (akKTbl, ONpPOBepratolme NpPOTUBOMNPABHOCTbL CO-
BEPLUEHUS OOBMHSAEMbIM WHKPUMUHUPYEMbIX €My [Ae/ACTBWiA, Hanpumep
COBEpLLUEHMNE 3TWX [ElCTBUIA B COCTOSIHUW KpaiiHein He06XOAMMOCTY WN
Heo6XoayMOI 060POHbI, 3TV (hakTbl MOANIEXaT UCCNEA0BaHWUIO W [0Ka-
3bIBaHWI0. MOryT BbITb YKa3aHUA Ha Kakoe-Mbo 06CTOATENbCTBO, KOTO-
poe cornacHo CT. 3 1 4 YTIK PCOCP yCcTpaHAlOT YrofioBHOE npecneso-
BaHMe 3a COBepLUEHHOe fAesiHWe. Bce nofobHble 06CTOATENbCTBA, 6e3yc-
NOBHO, BXOAAT B MpPeAMET A0Ka3blBaHWUS, NOANEXAT BbIACHEHUIO, [OKa-
3bIBaHUIO.

Takum 00pa3oM, B NpeamMeT A0KasbiBaHMS Hapaay C (hakTamm, 06-
pasyloLMMM COCTaB MPECTYMNSIeHUs, BXOAAT W Bce (haKTbl, OMpoBep-
raloLye cocTaB MPecTymnyieHns, HECOBMECTUMbIE C HUM.

Oco060 CTOWT BOMPOC O TOM, B Kakoii Mepe OTHOCATCS K MpeaMeTy
[0Ka3blBaHUs 0OCTOSTENbCTBA, XapaKTepusylolye NNYHOCTL 06BY-
HsieMoro. [19 Toro 4To6bl 4eno MO0 ObiTb MPaBWILHO Pa3peLLEHO, U
CY[, MOT BbIHECTMW CMpaBeAMBbI/ NPUroBop, AOMKHbI BbiTb YCTaHOB/EHBI
06CTOATENbCTBA, XapaKTepusytolye AMYHOCTL 06BMHsAeMoro. O6CTos-
TeNbCTBa, XapaKTepu3yHoLMe TMYHOCTb 0B6BUHSEMOrO, MOTYT OGbITb MHO-
roobpasHbl 1 pasHoo6pa3Hbl — OHU OTHOCATCA K CY)Xe6HOM 1 06LecT-
BEHHOIi [eATeNbHOCTU 06BMHAEMOr0, K ero MopasibHOMYy 067Ky, K no-
BEAEHWIO B ObITY, K COBEPLUEHHLIM M paHee NpPaBOHAPYLLUEHWSIM, K €ro

201



MPEeXHeh CyanMocTy NAK, HA0BOPOT, K ero NOMOXUTE/IbHBLIM, 3aCYXK-
BalOLLMM 0A06PEHMS NOCTyMKaM U T. M.

O6LLee NonoXxeHNe ABASETCA BECCNOPHBLIM: IMYHOCTL 0OBUHAEMO-
ro JO/MKHa ObITb BbICHEHA TaKUM 06pa3oM, YT06bI 6bI10 ACHO, YTO CO-
601 NpefcTaBNAET TOT YeN0BEK, KOTOPbIA HECET OTBETCTBEHHOCTb 3@ CO-
BEPLUEHHOE UM MpecTynseHue. 15 pelleHns fena BaKHO 3HaTb, Hampu-
Mep, MPUHALIEXMT N 0O6BUHAEMbIA K aHTUOOLLECTBEHHBLIM 3/1EMEHTaM,
ABMIAETCA NN Pa3NoXKMBLUMMCA, pa3BpaLLeHHbIM YeN0BEKOM, TaK YTo Co-
BEpLUEHWE MM NPECTYNEHNS ABUIOCH ML CMEACTBMEM BCEro ero ro-
BeJEeHWS, BCEr0 ero OTHOLLEHWS K HalleMy COLManMCTUYecKoMy 06LLecT-
BY, WM OH BOOOLLE HEOMOPOYEHHbI YEOBEK, 1 COBEPLUEHHOE UM Mpe-
CTYMN/1eHNE ObIN0 B €r0 XN3HWN eANHUYHBIM, XOTS U TSHXKENbIM U 3aCYXK-
BaIOLLMM OCYXKAEHWS MOCTYNKOM.

[Lanee, ecnn 006BMHsAEMbIA MNpPU3HAET Ce6Si BUHOBHbLIM, BaXKHO
3HaTb, JEeNCTBUTENBHO /1M OCO3HAET 06BMHSAEMBIV COBEPLLEHHOE UM Mpe-
CTYMNNeHWe, UCKPEHHE N PacKavBaeTCa B HEM, WM NPU3HAHWE UM BUHbI
CLieNaHo Nb NOTOMY, YTO B CWNy 6GEeCcCnOpHOCTM YUK MPOTUB HEro
eMy HeT CMbIC/la OTPMLATb OYEBUAHOCTb, 1 €r0 PacKasiHue MMEeT nLLb
BHELLHWA, HEUCKPEHHWIA XapaKTep 1 MPOAMKTOBAHO PacyeToM TakuM ny-
TeM JO6MTbCA CHUCXOXAEHUS CO CTOPOHbI Cyfa. ITW U MHOTve Apyrue
06CTOATENBCTBA MMEKOT GO0/bLLOE 3HAYEHUE A1 MPaBUIbHOIO paspeLue-
HWA fena, NO3TOMY OHW AO/DKHbI ObITb BbICHEHbI, & BbIICHEHWE 3TUX
06CTOATENBCTB, KakK 1 BCAKUX UHbIX, MOXET 6bITb JOCTUFHYTO ULLbL CO-
6upaHveM 1 NPOBEPKOV MOATBEPXKAAIOLIMX WX [OKa3aTeNbCTs, T. €. A0-
Ka3blBaHWeM MX. B 06LLeM BMae MOXHO CKa3aTb, YTO 11060e 06CTOATE b-
CTBO, XapaKTepu3ytoLlee 0OGBMHAEMOr0 TakMM 00pa3oM, 4TO ero ycTa-
HOBJ/IEHWE MOXET MOBAMATbL Ha OMpejeneHne CTeneHW OmacHoOCTW mpe-
CTYMN/EHNA N OTBETCTBEHHOCTM OBBUHAEMOrO, JOMKHO ObITh MCCNe0Ba-
HO W NOATBEPXAEHO AoKasaTenbCcTBaMu. KoHeuHo, He BCSKOe 06CTOS-
TeNbCTBO, XapakTepusytollee 06BUHAEMOro, MOXET UMETb 3HayeHue B
3TOM OTHOLLUEHUWN — OYeHb MHOrOe 3aBWCWT OT XapakTepa WHKPUMUHU-
pyeMoro 06BuHseMOMY MpecTynaeHus. Hanpumep, npu 06BUHEHWM
[O/MKHOCTHOMO /ML B XaflaTHOM OTHOLUEHWW K CBOMM 06S3aHHOCTSIM
OYeHb 6OMbLIOE 3HAYEHWE WMEET OTHOLUEHWE OOBMHAEMOr0 K CBOMM
CNY>e6HbIM 0683aHHOCTAM 40 TOro CO6bLITMSA, KOTOPOE MOCAYXMWIO OC-
HOBaHWEM K BO36Y)XX[EHWIO YrONOBHOIO Mpec/efoBaHNs; B 3TOM C/yuae
MPeXH:A cnyxebHas AeATeNbHOCTb 0OBMHSAEMOrO MOXET MPOAUThL CBET
Ha AesHMe 06BMHSEMOrO, ABAAKOLLEECH MPeAMETOM AaHHOro fena: ume-
eTcA NN HaMLO [eliCTBUTENbHO Hed0O6POCOBECTHOE OTHOLLEHME 06BU-
HAEMOrO K CBOEMY C/y>Xe6HOMY [OAry, Unu 3TO CAydaiiHas OLmnbKa,
eqVHWYHBIN cyyaid 3a61yXaeHWs, HevasHHbIA npomax. o geny e 06
YMBbILUNEHHOM YOUIACTBE U3 KOPbLICTW, PEBHOCTU U MHBIX HU3MEHHbIX NO-
Oy>xaeHuiA cny>xebHas 1 06LlecTBeHHas paboTa 06BMHSEMOrO He UMEKT
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3HauYeHNs CMArYatoLLero 06CToATENbCTBA; eCK Obl Cyf, yyen 3Ty paboTy,
XOTS Gbl CaMOro MOOXWTENbHOTO CBOWCTBA, B KaYECTBE CMSAMYatoLLEro
06CTOATENbCTB, 3TO ObIN0 Obl HECOMHEHHbLIM M3BpaLLEHNEM 3ajay Cy-
[e6HON fedaTenbHOCTH.

Psp 06CTOATENBCTB, XapaKTepu3yHoLLMX 0OBMHAEMOrO, OTHOCUTCS
N K OOBLEKTUBHON CTOPOHE MPECTYMAEeHWs, Hampumep cnocob coBep-
LLIEHWS NPEeCTYNNEHNS, HEOHOKPATHOCTb COBEPLLIEHNS MPECTYMNHbIX Aeid-
CTBUIA. MHoOrve 06CTOATENbCTBA 3TOM0 POAA, XapakTepusytolme 068u-
HSIEMOr0, OTHOCATCA K CyObEKTUBHOWM CTOPOHE NMPeCTyNNeHns, HanpumMep
COfEPKaHWe YMbICNa, Liefb, HaMepeHue, MOTWB COBEPLLEHNS NpecTyne-
HMS. Ho psif 06CTOATENbCTB, XapaKTepu3yHOLWMX 06BMHAEMOrO 1 NoAne-
Xallyx yCTaHOBNEHWIO, MPEeACTABNSET CaMOCTOSTENbHbIA  3NEMEHT
npeaMeTa [0Ka3blBaHWS, HaMPUMEP MPEXHss CYAMMOCTb, B3bICKaHUSA W
MoOLLPeHNs, NOBeAeHNEe Ha paboTe 1 B BbITY, 0OLUMIA MOPa/IbHbIA 06/IMK
00BMHSEMOTr0, UCKPEHHOCTb WM HEUMCKPEHHOCTbL 3asIB/IEHUS O packKasHUM
B COBEPLLIEHUM NPECTYNIEHNS U T. M.

Bo Bcex cnyyasx, Korfia 3T 06CTOATENbCTBA, MCXOAs M3 Xapak-
Tepa NPecTynneHusi, MHKPUMUHUPYEMOTO OGBMHAEMOMY, MOFYT WMMETb
3HaueHWe [N ONpedeneHWsi CTeMeHU OTBETCTBEHHOCTW W Ha3HauYeHUs
HakKa3aHWs, OHW AO0/MKHbI ObITb MCCMEeAOoBaHbl U NOATBEPX/EHb! [0Ka-
3aTenbcTBamu. OCTaB/ieHNe Kakoro-nmbo m3 aTux 06CToATeNbCTB 6e3 nc-
CNefoBaHMA 03Ha4as HEemMojHOTY paccnefoBaHUs fena, KoTopas MOXeT
MOB/ieYb €r0 HEeMpaBW/bHOE paspelleHne. Tem 6onee HefoNycTUMO Of-
HOCTOPOHHEE OCBELLEHWNE NIMYHOCTM OOBMHSEMOrO, BbISICHEHME TO/bKO
06CTOATENbCTB, XapaKTEPU3YHOLLMX 0OBMHSEMOrO C OTPULIATENBHOWR CTO-
POHbI, U OCTaBNeHNe 6e3 BbISICHEHWUS 06CTOATENLCTB, XapaKTePU3YHOLLIMX
€ro C NONOXWTE/NbHOW CTOPOHbI, AW, HA0BOPOT, BbISICHEHME TOMLKO MO-
CNeAHMX N OCTaBNeHNE Ge3 BbISCHEHWS MEPBbIX.

BmecTe ¢ TeM Heo6XO4UMO YKa3aTb, YTO BbISCHEHWIO MOANEXAT
06CTOATENLCTBA, XapaKTepU3ytoLLme 06BUHAEMOTO (B TY WM UHYHO CTO-
POHY), B TO Mepe, B Kakol OHU MMEOT 3HaueHWe Ans ONpeaeNieHns cTe-
MeHW OnacHOCTW NPeCTYM/IEHNA U OTBETCTBEHHOCTM MPECTYMHUKA B CO-
OTBETCTBMM C HOPMaMK COBETCKOro YronoBHoro npasa (cT. 45—48 YK
PC®CP). CoBepLUEHHO U3NULLIHE U HE[OMYCTUMO TakKoe «yrnybneHne» B
M3yyeHve NMYHOCTU 0BBUHAEMOro, KOTOPOE YBOAWUT CNeAcTBUE U CY[ B
CTOPOHY OT CyLLUeCTBa [ena, 3arpoMOXaeT paccrefioBaHue v pasbupa-
TeNbCTBO [ieN1a BCAYECKUMMN MOAPOGHOCTAMU U3 XKMU3HWU 06BUHAEMOrO, K
[aHHOMY [iefly He UMEHOLMMU OTHOLLEHNS.

Tem 6onee HegoOMyCTMO COGMpaHWe BCAYECKUX CBEAEHWIA U (hak-
TOB 3TOr0 pofa B LeNsiX BOCMOMHEHMS HeAoCTaTKa A0KasaTenbCTB BU-
HOBHOCTU 06BMHSEMOr0. [laHHble O MMYHOCTU 0BBUHSIEMOIO MMEHOT 3Ha-
UeHMe TONMbKO A/ OMpPeAeneHns CTENeHW OMacHOCTW MPECTYMNEHNS U
OTBETCTBEHHOCTU OOBMHAEMOrO 3a [0Ka3aHHOe COBEpPLLUEHME UM MPeCTy-
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nnaeHnd, Ho cCaMi OHU He ABNAKTCA AO0Ka3aTeNbCTBaMi COBEPLUEHUA 06-
BMHAEMOM MpPecTynneHus. IMEHHO B 3TUX npeaenax faHHble 0 IMYHO-
CTV 06BUHSIEMOrO noanexat nccnefoBaHMo N BXOAAT B NMPEAMET AOKa-
3bIBaHUA.

[..]7

Bce pacCMOTPEHHbIE BbllLE 3/1EMEHTbI MPeAMETa 40Ka3blBaHWS OT-
HOCATCA K rNaBHOMY (hakTy — K COBbITUIO MPECTYMN/IEHUsl, COBEPLLEHMIO
MPECTYN/IEHNs 0OBNHAEMbIM W OTBETCTBEHHOCTU 06GBUHSEMOTO.

3T0 BMOMHE SICHO B OTHOLUEHWW (haKTa NPECTynseHus, coBepLue-
HWS1 er0 06BMHAEMBIM, HA/IMYMS BUHBI, OTAMYatOWMX U CMATYatoLLmMX 06-
CTOSTENILCTB — BCE 3TO, HECOMHEHHO, COCTaBHble 4acTW, 3/IEMEHTbI
rnaBHOro (hakta. COMHEHVME MOXET BO3HMKaTb B OTHOLUEHWM 06CTOS-
TENbCTB, XapaKTePU3YHLMX NMYHOCTb COBEPLUMBLLEFO MNPECTYM/EHNE,
OTHOCATCS M 3TU 06CTOATENbCTBA K FNaBHOMY (hakTy WAWM fiexkaT BHE
ero. Mbl Monaraem, 4To 3TV 06GCTOSATENbCTBA OTHOCATCH K [/TaBHOMY
(haKTy, BXOAAT B €ro coctas. [NaBHbliA (haKT — 3TO COBEPLLEHNE JaHHO-
FO KOHKPETHOrO MPECTYM/IEHNS MPUBAEYEHHBIM K YrO/I0BHON OTBETCT-
BEHHOCTU NMLOM. Henb3si MOHWMaTh [NaBHbIA (hakT MWL KakK OCTOB,
CKeneT MpecTyn/ieHus, COCTaBNAIOLLEro NpeaMeT AeNa; rNaBHbIi (hakT —
3TO KOHKPETHOE )XM3HEHHOe cOoObITue, fesHue, NoBefeHWEe OnpeaeneH-
HOrO YeNoOBEKA B ONpe/eneHHbIX YCIOBMAX MecTa U BpeMeHW, Npu onpe-
[ENeHHbIX KOHKPETHbIX 0O6CTOATENbCTBAX, MO ONpeAeneHHbIM MOTBaM U
T.0.

MpecTynnieHne COBEPLUAET He OOBMHSIEMBIA «BOOGLLE», HE MPOCTO
«CyObEKT», KaK 31eMeHT cOCTaBa NPeCcTYMNeHNs, & KOHKPETHOEe Nuuo,
obnafatolliee OMnpefeneHHbIMU YepTamu, CBOWCTBaMU, XapakTepusyto-
wymm ero. Cya He MOXET NPaBW/IbHO Pa3peLunTb AeN0, eCIM OH He 3Ha-
€T, 4To co60i NpeacTaBNseT COBEPLUMBLUMIA NPECTYM/eHNe YeoBeK. Te
OTHOCALMECH K feny 06CTOATeNbCTBa, KOTOPble XapakTepusylT vu-
HOCTb COBEPLUMBLLEFO MPECTYM/EHNE Ye/I0BEKA, AO/MKHbI ObiTb YCTaHOB-
NeHbl, foKasaHbl No Aeny, 6e3 yero feno He MOXET OblTb MPaBW/LHO
paspeLueHo. IMeHHO No3ToMy Takue 06CTOATeNbCTBA OTHOCATCS K FnaB-
HOMY (haKTy, BXOAAT B €ro COCTaB.

B cocTaB npegmeTa [oKasblBaHMA MO YrofI0BHOMY fefly BXOAAT
Takke (hakTbl U 06CTOATENLCTBA, NeXallme BHe rnasHoro akra. Croga
OTHOCATCS, NPeXae BCero, AoKasaTeNbCTBEHHblE (PaKThl, T. €. (haKThbl,
KOTOpble caMu MO Cebe yronoBHO-MPaBOBOr0 3HAYEHUS He UMEKT, HO
KOTOpble CMy)XaT OCHOBaHWEM ANS TOro, 4T0Obl U3 HUX MOXHO Oblno
cfenaTb BbIBOA O rNaBHOM (haKTe.

B Tex cnyuvasx, Korja rnaBHbIi akT yCcTaHaBMMBAETCS KOCBEHHbI-
MW [lOKa3aTe/lbCTBaMW — TOMbKO UMW UAU Hapsgy C NpsaMbIMU - [0-
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KasaTe/ibCTBaMW,— B COCTaB MNpeAMeTa [A0KasblBaHUA BXOAAT AOKasa-
TeNbCTBEHHbIE PaKTbl, KaK Te, KOTOPbIE YINYaloT 06BUHAEMOTO, TaK U Te,
KOTOpbIE ero OnpasAbIBatOT. TU (PaKTbl CNYXKaT fOKa3aTeNbCTBamMu BU-
HOBHOCTU WM HEBWHOBHOCTY OGBMHSAEMOrO, HO /11 TOr0, YTO6bI ObITh
[0Ka3aTeNbCTBaMK, CaMuM OHU JO/MKHbI OblTb [OKa3aHbl MOCPEACTBOM
OnpefeneHHbIX UCTOYHMKOB CBEIEHUI O HUX — CBUAETENbCKUMU MOKa-
3aHMAMMK, BELLEeCTBEHHBIMY [OKa3aTeNsCTBamMmu 1 ap.

JlokasaTenbCTBEHHbIE (DaKTbl, Kak W 0601 (hakT, OTHOCALLMIACA K
rnaBHOMY (haKTy, MOTYT BbICTyNaTb MO AeNy, Kak B MO0XKWNTENbHOM, TakK
1 B OTpULAaTeNbHON opMe. Hanpumep, ecnm foKasbiBaeTcs (PakT BpaX-
[e0OHbIX OTHOLLEHWI MeXAY 0OBUHSEMbIM W MOTEPNEBLUNM, MOXET A0Ka-
3bIBaTbCA W (PAKT OTCYTCTBMA BPadKAbl MeXay HUMKU. Ecnu fokasbiBaeTca
(haKT HaXOXXAEHWS1 0OBMHSAEMOr0 BOAM3M OT MecTa NPeCTyNIeHNs ceiivac
XXe MOC/Ne ero COBepLUeHNs, MOXET [0Ka3bIBaTbCA U (haKT, YTO 0OBUHSE-
MOro B6/IM3K OT MecTa MPeCTYNIeHUs B 3TO BPeMS He BblSIO.

[Janee, B npegmeT [0Kas3blBaHWA BXOAAT Takue (haKTbl, Kak ro-
CNefCTBMA COBepLUeHHOro npecTynnedud. Croga OTHOCUTCA MaTe-
puyanbHbIA yuep6, MPUYMHEHHBI MOTepreBweMy, yuiep6, MpUYMHEH-
Hblli TMYHOCTU, 340POBbLI0 M XXM3HW rPaXKaaH, yuiep6, NPUUMHEHHbIN ro-
CY[apCTBEHHOW AeATeNbHOCTM (XO35IACTBEHHON LeATeNbHOCTH, 060pOHE
CTPaHbI U T. 4.).

Bo MHOrux cnyyasx aToT ywepb HenocpefCTBEHHO BXOAWT B CO-
CTaB €amoro MNpecTyrnieHus UnM SABNAETCA KBa/MPULMPYIOWLMM NpY-
3HaKOM, B/IMAIOLLMM Ha OMpefesieHne OracHOCTU MPecTynyieHus, Torga
OH OTHOCUTCH K rnaBHoOMy hakTy. Ho B pafe ciyyaes 3ToT yLuepb Takoro
3HaueHMs HernocpefCTBEHHO He UMEET, 1 ero yCTaHOB/IEHWe HeobXo41Mo
[N BO3MELLIEHMA MOTeprneBLUEMY MPUYUHEHHOTO emy yuepba. B atux
Cnyyasx NPUYMHEHHDbIN yuep6 Kak 0CHOBaHMWe [/ FPaXAaHCKOro MCKa,
MPeAbABIEHHONO MPY NPOW3BOACTBE MO YrONOBHOMY feny Wan /1S BO3-
MeLLeHus npuunHeHHoro Bpefa (cT. 44 YK PC®CP), aBnsetca camo-
CTOATE/IbHBIM 3/IEMEHTOM NpefMmeTa [0Ka3biBaHus.

HakoHel, B NpeaMeT AOKa3blBaHMS BXOAAT 00CTOATENbCTBA, KO-
TOopble CMOCOGCTBOBa/IM COBEPLUEHUIO MPECTYMNAeHMs (Hanpumep, He-
Y[0BETBOPUTENBHOCT YYeTa M KOHTPONS B Y4YpeXaeHuu, cnocobeT-
BOBaBLUAs XMLLEHWIO FOCYAapCTBEHHOIO M OOLLECTBEHHOIO MMYLLECTBA).
3TN 06CTOATENBCTBA JOMKHbI ObITb UCC/EA0BaHbI U YCTAHOB/EHbI A/
TOro, YTO6bI COOTBETCTBYIOLUME aAMUHUCTPATVBHBIE U WUHbIE OpraHbl Ha
OCHOBE YCTaHOB/IEHHbLIX MO YrOMIOBHOMY Aefly (hakKTOB MOTAM MPUHATH
Heo6xoauMble MPOMUIAKTUYECKE MEPbl U YCTPaHUTb 3TW 0OCTOATESNb-
CTBa, NpefynpeauB TakuM 06pa3oM BO3HWKHOBEHME HOBbIX MpecTynne-
HWIA 3TOro poja.

* k *
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TakoB npefMeT [OKa3blBaHWA B COBETCKOM YrO/IOBHOM MpoLecce.
CymMMVpysi BCe M3M0XKEHHOe B 3TOWN rnaBe, MOXHO YCTaHOBUTb Crie-
JYIOLLYIO CUCTEMY COCTaB/IAOLWMX NPeaMeT [OKa3blBaHWUSA (DaKTOB.

I. [naBHbIii hakT:

A

1) cobbITWE NpecTynyeHns;

2) MpW3HaKY 3TOr0 NPeCTYMN/eHNs, NpPeayCMOTPEHHbIE YTO/I0BHbIM

3aKOHOM B KauecTBe 3/1eMEHTOB COCTaBa NPecTynaeHns;

3) coBepLUeHWe 3TOr0 NPeCTYNIeHNs 06BUHAEMBIM;

4) Ha/mMure yMbICna UM HEOCTOPOXKHOCTY B AeCTBUAX 06BUHSE-
MOro;

5) obcToATeNbCTBA, OTArYaloWMe U CMAryarolime OTBETCTBEH-
HOCTb;

6) 06CTOATENLCTBA, XapaKTepusyroLme IMYHOCTL 0OBMHAEMOTO.
5)

1) ¢hakTbl, OMpOBepraroLLme Kakon-nnbo u3 (hakToB YKasaHHbIX
BblILLE LLECTM FPyNM;

2) 06CTOATENBCTBA, YCTPaHAIOLLMe BO3BYXAEHWe YroNoBHOIO npe-
CNefoBaHWA U BfiEKyLLMe NpekpalleHne y>ke BO36YXKAEHHOro yrosos-
HOro npecnefoBaHus.

Il. foKasaTenbCTBeHHble PaKThI:

1) hakTbl, yinyatoLime 06BUHAEMOTO;

2) (hakTbl, OMpasiblBatoLLe 0OBUHAEMOTO.

I11. MocnefcTsua npecTynneHus.

IV. O6cTOATENLCTBA, CNOCOOCTBOBABLUME NPECTYNNEHUIO.

MockonbKy N060i 13 (hakToB, NOANEXALMX A0Ka3blBaHWIO, MO-
XKET BbICTYNaTb Kak B MOMOXMUTENbHOW, Tak U B OTpULaTebHOl (opMe,
BO3HMKAET BOMPOC O [OKa3blBaHUM OTpULATENbHbIX (DaKTOB.

B npeameT fOKa3blBaHUA MOTYT BXOAMUTb OTpULaTesibHble (haKTbl.
OTpuuaTenbHbIA (akT 3aK/KYaeTCs B OTCYTCTBMM Kakoro-imbo (hakTa,
cobbITuA, feicteus. Tak, MHOrAa MO Yro/0BHOMY Aeny Heo6xoanMmo Ao-
KasaTb, YTO 06BMHSAEMbIV TOr4a-TO He Obif B TAKOM-TO MECTE WX He ro-
BOPW/ TaKMX-TO C/I0B, He BCTPeYacs ¢ TakKuM-TO IuLoM. VIHoraa Heob-
XOAMMO YCTaHOBUTb, YTO HA MeCTe NPecTyrnjeHus He 6bi10 Cnesos no-
CTOPOHHWX /ML, UAIN YTO Ha NpeaMeTe, ABNAIOLLEMCS BELLeCTBEHHbIM [0-
KasaTenbCTBOM, He 6bl/10 HAKAKMX MATEH, MOBPEXAEHWA U T. 4.

B03MOXHO /11 foKa3blBaHWe OTpULATENbHbIX (haKToB? |...]

JlokasblBaHWe oTpumLaTeNbHbIX PAaKTOB YacTo ABMSETCH He06Xoau-
MbIM METOZOM 3aLLUTbl 06BUHAEMOr0, OTPULAIOLLIEr0 HEKOTOpbIE (haKTbl,
yTBepXXaaeMble 00BMHeHVEM. Ho B page cnyyaeB fOKasbiBaHWE OTPULA-
Te/lbHbIX (PAKTOB MPUXOAMTCA MPOM3BOAWTL U 0BBUHMTENIO, HanpuMep,
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AN ONPOBEPXEHNS 0OBACHEHUI OOBMHAEMOrO WK YTBEPXAEHHON 3a-
WWTbl. 3TV OTpuUaTeNbHble (akTbl MOryT ObiTb COCTABHON 4acTbio
rnaBHOro (hakta, a MoryT 6bITb W fOKa3aTeNbCTBEHHbIMK (hakTamu. Ha-
npumMep, [oKas3aTefbcTBO anbu ecTb [0Ka3aTe/bCTBO OTPULATENbLHOIO
(hakTa — 4TO 06BMHAEMOro He 6blI0 B TOM MeCTe, rfe COBEepLUMIOCh
MPECTYMN/IeHNe, KaK pa3 B TO BPEMS, KOTa OHO COBEPLLA/IOCh. ITO MOXET
ObITb OTPULIATENBHLIM [/1aBHbIM (haKTOM, [OKa3blBaEMbIM B LIENAX 3aLy-
Tbl (CM. Bblle). JJoKa3sbiBaHWe TOro (hakTa, YTo MeXLy O0BBMHAEMbIM W
MOTEPMEeBLUMM He 6bl10 BPaXXAEO6HbIX OTHOLUEHWIA,— 3TO OTpuMLaTesb-
HbliA JOKa3aTeNbCTBEHHDIN (aKT, [0Ka3bIBAEMbIA TAKKe B LIEAX 3aLuThI.
[loka3aTe/ibCTBO TOr0, YTO 3anopbl MOMELLEHNs, OTKyAa ObIfo npou3se-
[EHO XULLeHWe, He OblIN MOBPEXAEHbl, MOXEeT ObiTb OTPULATE/NbHLIM
[0Ka3aTe/bCTBEHHbIM (DAKTOM, [OKa3blBaeMbIM OOBUHUTENIEM B LENAX
YCTaHOB/IEHUs, YTO XWLIEHWE OblIO MPOU3BELEHO NULOM, WMEIOLLM
[OCTYyn B 37O MOMELLEeHUe.

JloKa3biBaHWe OTPULATENBHOrO (hakTa Npou3BOAUTCA PasIMYHbIMK
crnocobamn. VHorga oTpuuaTenbHbIi (akT MOXHO YCTaHOBUTb HeMo-
CPeACTBEHHO W3 OMpefeNieHHOro UCTOYHMKA, Hanpumep, CBUAETENbCKU-
MW NOKa3aHWAMMK, NPOTOKO/IOM OCMOTpa. 3TO OblBaeT Torga, Korga ot-
pyLaTeNbHbIl (hakT OTHOCUTCS K ONpeaeieHHOMY, OrpaHWYeHHOMY Mec-
TY W BpeMeHW. Hanpumep, Hafo [0Ka3aTb, YTO 0OBUHAEMOrO B TaKOE-TO
BpemMs B TakOM-TO MeCTe He Oblf10; HEKOTOpble NnLa, AOMPOLIEHHbIE B
KauecTBe CBUAeTeNel, BUAENN BCEX, KTO Obl/1 B 3TO BPeMs B 3TOM MeCTe,
1 Cpegy NPUCYTCTBYIOLLMX 06BMHAEMOro He 6bino. B aToM cnyyae oTpu-
LaTe/bHbIA (hakT, T. €. OTCYTCTBME OOBMHAEMOrO B AaHHOM MeCTe, MO-
XET [0Ka3blBaTbCA CBUAETENbCKUMMU NoKasaHuamu. OTCYTCTBME CrefoB
Ha MecTe NPecTyrn/eHNa MOXeT ObITb YCTAHOB/IEHO NPWU OCMOTpPe U, chne-
[oBaTefibHO, By /eT [oKa3biBaTLCA NPOTOKO/IOM OCMOTpA.

Ho Takoii cnocob AoKasbiBaHWSi OTpULATE/bHLIX (PAKTOB AANEKO
He BCerga BO3MOXeH. YacTo MpuMMeHseTCs Apyroi, 6onee CnoxHbIA cno-
C06: JOKa3bIBAeTCA KaKoM-TO ApYroii, NOMOXWTENbHBI (PaKT, M3 KOTOPO-
ro BbITEKAET MOAMEXalmiAi [OKasblBaHUIO OTpuUATENbHbIA (akT. Ha-
npuvmep, Hafo [OKasaTb, YTO MEXAY OOBMHAEMbIM M MOTEPNEBLUUM HE
6bI10 BpakAbl. B 3TOM cnyyae MOryT AOKasbiBaTbCA Pas3/ivyHble MOJO-
XWTeNbHble (haKTbl: MOCELlEHNE OOBMHSEMbIM W MOTEPMEBMNLWM Apyr
Jpyra, oKasaHue 00BMHSEMbIM MOTEPMEBLUEMY KaKOR-nmMbo ycnyru v T.
4., T. €. HAIMume MeXay HUMK APY>KeCKMX OTHOLEHWA. Vinn Hago foka-
3aTb, YTO OOBMHSAEMOrO B TaKOe-TO BPEMS He 6bIfIo B JaHHOM MeCTe; AJis
3TOr0 [I0Ka3blBaeTCs, YTO 06BMHSAEMbIN B 3TO BPEMS Obln B APYrOM Mec-
Te, U3 Yero crefyeT, YTO B JaHHOM MeCTe ero He 6bis1o0.
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N.T.YnbaHOBa
OueHKa foKa3aTe/IbCTB CY10M MePBON UHCTaHLN
MockBa, n3a-so "fOpua. nut-pa", 1959, c. 22-47

MpeaMeT 1 Npeaesbl Jo0KasbIBaHWS
B COBETCKOM Yr0/IOBHOM MPOLECCe

[JokasaTenscTBa CMyXaT CPeACTBaMM  YCTaHOB/EHWS  06CTOS-
TeNIbCTB pacc/ieayemMoro 1 paspellaeMoro cyzom Aena. Bce Te thakTuye-
CKUe 06CTOSTENbCTBA, KOTOPbIE AOMKHbI BbITb UCCNEA0BaHbI U YCTaHOB-
NeHbl MO fieNy, COCTaB/AOT NPeAMET [0Ka3blBaHWS.

[Onst Toro 4to6bl YCTAaHOBUTL UCTUHY MO ANy, HEOGXOAMMO KaX-
[Ablii pa3 BCECTOPOHHE W C MCYEPMbIBALOLLE NOMHOTONW MccreaoBaTh Bee
0BCTOSTENbCTBA, MMEIOLLME CYLUECTBEHHOE 3HAUYEHME A/ MPaBUMbHOFO
paspeLleHNst YroioBHOro Aena. MoaTomy mpu paccnefoBaHUM YronoB-
HbIX flefl BOXXHO YCTAaHOBUTL MPeAMET U NPeAe/bl A0Ka3bIBaHNA.

B HekoTOpbIX pa6oTax COBETCKMX MPOLIECCYA/IMCTOB MPEAMET W
npefenbl [0KasbiBaHUS PaccMaTPUBAIOTCA KaK WAEHTUYHbIE TOHATUS.
Mbl CuMTaem, YTO NpeaMeT U Mpeferbl [OKa3biBaHUA — He PaBHO3HAY-
Hble MOHATUS. MMpeaMeT [0Ka3blBaHUS eCTb COBOKYMHOCTb MCKOMBIX MO
Jeny (hakToB, OMpPeAenstolMX Kpyr [0Ka3aTeNbCTB, MPUBIEKAEMbIX A1
YCTaHOBNEHUS 3TUX (HaKTOB. DTOT KPYr [J0Ka3aTe/bCTB, rpaHuULbl UCCe-
[l0BaHUs [0Ka3aTeNlbCTBEHHOTO MaTepuana GyfyT B CBOIO oyepefp CO-
CTaBNATb MPefenbl [OKasblBaHMA. Takum 06pasoM, NpeaMeT AoKasbiBa-
HUS ONpefenseT Lefb MOCAEAHEro, a Npedenbl [OKasblBaHUS 03HaYatoT
npegenbl NMPUBMIEYEHNs U UCCNE0BaHNS [0Ka3aTeNbCTB, C MOMOLLbIO KO-
TOpbIX 3Ta Uenb gocturaetcs. Mpefenbl A0Ka3blBaHWA MPOW3BOAHBI OT
ro npeameTa, Ho He C/IMBAOTCS C HUM.

B npoueccyanbHoii nuTepaType GblNo BbICKAa3aHO MHEHWE, YTO Ha-
psiAy C NPeAMETOM W Npe/eNiamMm [A0Ka3biBaHUs CYLLECTBYET ELLE U 06bEM
nccnenoBaHus. Mog 06bEMOM MCCNeaoBaHUA MOHUMAETCH BECh O6BHEM
[l0Ka3aTe/Ilb,CTBEHHOTO MaTepuana, MPUBIEKAEMOro CNefoBaTesieM U Cy-
[OM M0 AaHHOMY fiefy, B TOM YMC/IE U TOTO, KOTOPbIA B MOCNEAYIOLIEM
Gbln OTOPOLIEH. Ha Haw B3rnsf, Npefesbl A0Ka3blBaHUA N 0GBEM A0Ka-
3blBaHKS — PaBHO3HAYHble MOHATUS. [OBOPA O Npeaenax [4oKasbiBaHWsA
Mo fAieny Kak 0 rpaHuLax WMccneoBaHus A0KasaTeNlbCTBEHHOrO MaTepuma-
na, Mbl TEM CaMbIM BK/IHOUYAEM Clofla BECb MaTepuas, KOTopbIi uccneao-
Basics Mo Aeny, XoTa 6bl B MOC/eAYIOLEM Bbl/I0 YCTAaHOBEHO, YTO YacTb
ero He OTHOCUTCA K fieNly. BblgeneHne camMmocTOSTENbHOMO MOHATHS —
«0BbEM UCCMEf0BAHNS» MPAKTUYECKN HE HYXKHO, 8 TEOPETUUECKM MOXKET
MPUBECTU K MyTaHULE.
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Mpw paccnefoBaHUn 1 paspeLleHnt YronoBHbIX fefl BaXKHO onpe-
[ennTb, Kakue OOCTOATENbCTBA MMEIOT CYLUECTBEHHOE 3HayeHWe Ans
PacKpbITUSA NPECTYMNIEHNA N B KAKOM 06beMe LO/MKHbI cobupatbes U 1c-
MoNb30BaTbCs [OKA3aTeNbCTBA AN TOro, YTOObI BbIACHWTL BCE 3TW (haK-
Thl.

Pa3Hoo6pa3vie KOHKPETHbIX YronoBHbIX fefl, MHOoroobpasue (ak-
TOB, MOPOXAAEMbIX MPECTYMHLIM COOLITMEM, HE AaeT BO3MOXHOCTU pas3
W HaBCerja 1cyepnbiBatoLLe onpefennTb CoAepXaHue npeamera wu. npe-
[eNoB f0Ka3blBaHUs, FOAHbIX A5 BCEX COCTABOB NPECTYNJIEHUI, He3aBu-
CMMO OT XapakTepa uccnegyemoro cobbitus. B 3aBUCMMOCTM OT creuu-
(bVKW YrONOBHOIO fiena ONpefenstoTcs CyLeCcTBeHHble 06CTOATENLCTBA,
Mo exallpe BbIACHEHWNIO MO Aeny.

Mpu BceM pa3HOO6pa3sUM KOHKPETHbLIX YrOMOBHbIX AeN Y HUX
NMeLoTCs 06LLME YepTbl: MO KaXXA0MY ey Heo6X0AMMO YCTaHOBUTL Ha-
NyMe UNM OTCYTCTBME B HEM MPW3HAKOB COCTaBa MPECTYM/EHNs, BU-
HOBHOCTb WM HEBWHOBHOCTb OMNpedeneHHbIX nuuy 1 T. 4. Bece at 06-
CTOATENbCTBA MO3BONAKOT faTb 06LMe MpeanochbIIKU, UCXOAA U3 KOTO-
pbIX CefoBatenb U ¢y MOrn Obl B KaX0M KOHKPETHOM Crydae orpe-
JennTb NpegmeT foKasbiBaHUS.

MpeAMeT 40Ka3bIBaHWA MO KXKAOMY Aefy 3aBUCUT OT Creumguku
MPECTYMHOro Co6bLITUA U ONPeLenseTcs YronoBHO-MaTepuaibHbIM U yro-
NOBHO-NPOLeCCyaNbHbIM 3aKOHaMK,

CnepoBartefib U Cy[ibs CTPEMATCA UCCNef0BaTh He BCe CBA3aHHbIe C
NPecTynieHrem (akTbl, a MLlb Te, KOTOPblE UMEIOT CYLLECTBEHHOE 3Ha-
YeHWe 14 MpaBUIbHOMO PaccnefoBaHUA Y paspeLLleHns YrofioBHOro Je-
na.

B c1. 113 YTNK PC®CP faetcs onpefeneHne CyLleCTBEHHbIX 06-
CTOATENbCTB YIOMOBHOIO Aena: «VMelowmmmn 415 fena 3HauyeHue ABns-
OTCA 06CTOATENbCTBA, YKa3aHHble B CT. CT. 45, 47 1 48 YronoBHOro Ko-
[eKca, a paBHO W BCe Apyrue o6CTOATENbCTBA, BbIACHEHWE KOTOPbIX MO-
XET VIMeTb BfIMSIHWE Ha MpaBufibHOe paccrefoBaHue fena». Ctatba 320
YTIK PC®CP faeT nepeyeHb BOMPOCOB, KOTOPbIE AOMXEH UCCMef0BaTh
Cy[, paspeLLatoLLmnii yronoBHoOe AeNo:

«1) MMeno M MecTo JesiHune, NpUNMUCLIBAEMOE NOACYAUMOMY;

2) cofepXuT nn B cebe 3To AesHWE COCTaB MPECTYNIEHMS;

3) coBepLUMA NN 03HAYEHHOE AesiHUE MOACYANMBIA;

4) NOANEXUT NN MOACYAUMBIV HaKa3aHWIO 3a YYMHEHHOE UM [esi-
Hue;

5) Kakoe UMEeHHO HakasaHue [OMKHO 6blTb Ha3HauYeHo NOACYAW-
MOMY Y MOLNEXUT /I OHO OTOLITUIO NOACYAUMBIM;

6) NOANEXUT NN YA0BNETBOPEHNIO 3asIB/IEHHBINA TPaXKAAHCKUIA UCK,
a eC/IM UCK 3aaB/ieH He Obln, TO HafNeXWT M NPUHATL Mepbl obecneve-
HWA MOTYLLEero 6bITb 3aAB/IEHHBIM IPXAAHCKOr0 UCKa...».
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Cratba 321 YTK PC®CP npegycmartpmBaeT, KpoMe 3T0ro, Heoob-
XOAMMOCTb paspeLleHnsi Npy BbIHECEHWM NPUIoBOpa TakXke Bonpoca 0
BMEHSEMOCTMW NOACYAMMOr0, €C/IN 3TOT BOMPOC BO3HWK MO Aeny.

Bonpocsl, nepeuncneHHble B €T. ¢T. 320—321 YTIK PC®CP, on-
pesensoT KPyr ()akToB, KOTOpPble AO/MKHBI BbITh 40Ka3bIBaEMbI B Cyfe U
KOTOpbIe, ABNAOTCA COCTaBHbIMU YacTAMW MNpeAMeTa [0KasblBaHWsA Mo
YrO/IOBHOMY [feny.

O6Las CTPyKTypa: CyLLEeCTBEHHbIX 06CTOATENLCTB, MNOAJIEXALLNX
YCTaHOBMEHWIO NO feny, faHHad B CT. cT. 320 — 321 YTK PC®CP,
KOHKPETU3MPYETCA MO KakAoMy Aeny, ucxogs us crtateli OcobeHHoi
4acTV YronoBHOMO KOAeKca.

Kaxgoe KOHKPETHOE YrofioBHOE Jefl0 MMeeT CBON NnpeaMeT AoKa-
3bIBaHWA. OH JO/MKeH 6bITb NPaBUIbHO onpeseneH. TOYHO o4YepyeHHbI
KpYr (hakToB, KOTOPble HEO6XOAMMO BbIACHWTL W [OKa3aTh, NPUAAET pac-
CNefoBaHNI0 U paspeLLleHnio aena LieneycTpeMsieHHbIA XxapakTep W no-
3BONSET HAMETUTb FPaHWLbl COBMPaHNUs 1 UCCNefOBaHUA [OKA3aTeNbCTB
no geny.

MpeaMeT [0Ka3blBaHUMA B OCHOBHbLIX CBOMX 4epTax BbIpu-
COBbIBAETCA B Hauane paccnefoBaHus yronosHoro gena. OfgHako aTto Bo-
BCE HEe 3HAYUT, YTO NPeAMeT LOKa3blBaHWUS OCTAETCA HEU3MEHHbIM OT Ha-
yana [0 KoHUa cneacTeus. B xofe paccnefoBaHus fena, paMku npegve-
Ta [OKa3blBaHWS MOTYT PaCLUMPATLCS WK CYXXaTbCA, TaK Kak Ha cneacT-
BUM MOryT OGHapy>MBaTbCA HOBblE, HEWM3BECTHbIE paHee (haKTbl Mpe-
CTYNHbIX LEACTBWIA UAKM MOTYT OTNajaTh (hakTbl, He NOATBEPXKAEHHbIE B
X0fe paccnefoBaHus. Takoe M3MeHeHWe npeameTa LOKasblBaHUS MOXET
NPOUCXO4UTL HE TOMbKO Ha NpeABapuTeNbHOM CNeACTBUM, HO U B Cyfe.
3meHeHne npegMeTa fOKa3blBaHWS B CyAe BO3MOXHO MpW YCNOBUU CO-
6ntofeHns TpeboBaHMs, YTOObl MOACYAMMBIA Obln CyAUM U OCYX[AeH
NWWb 3a TO NPECTYNeHne, No 06BMHEHWNIO B KOTOPOM OH 6bin npefaH
cyny.

OnpefeneHne npegMeTta 40KasblBaHWS Ha NpeBapuTelbHOM U Cy-
[e6HOM CnefcTBUM CBA3AHO C WMCCNEA0BaHWEM Pas/MuHbIX CefCTBeH-
HbIX BEPCUIA 1 6OMBLIOIO KONMYECTBA OKA3aTe/IbCTBEHHOMO MaTepuana.

B HekoTOpbIX paboTax COLEPXUTCA YTBEPXKAEHME, YTO npesenb
[0Ka3bIBaHWA Ha NpeABapuTeNbHOM U CyaebHOM CNeacTBUN OAMHAKOBbI.
MpoueccyanucTol, fenatolye Takoin BbIBOL, HE YUMTLIBAIOT Cneunuguky
paboTbl crefoBaTens, HauWHaloWero ToMbKO paccnefoBatb NpecTynne-
HYe, 1 paboTy Cy/a OKOHYaTeNbHO paspeLuatoLLero Aeno.

B xope npefapuTenbHOro CeACcTBMA CMeoBaTeNto NPUXoamuTCs
CTa/IKMBATLCA C NepPBOHAYa/IbHLIM O0BHApYXXeHVWEM M OTOOPOM [OKasa-
TenbCTB. [15 TOro 4To6bl J0OLITH OAHO AOKA3aTENbCTBO, KOTOPOE MOXET
6bITb MONOXKEHO B OCHOBY OGBUMHWUTENLHOIO 3aK/KOYEHUS, Cef0BaTeNo
4yacTo NPUXOANUTCA WUCCNeaoBaTb OOMbLUOW [OKa3aTeNlbCTBEHHbIA MaTe-
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puan. [ns Toro 4tobbl OTAENNTH CYLLECTBEHHOE OT HECYLLECTBEHHONO,
CnefoBaTeNb MCCNeAyeT MHOrO (pakToB, YacTb U3 KOTOPbIX BMOCMEACT-
BMW OKa3bIBAETCA He MMEIOLLE OTHOLLEHWS K paccnesyemomy feny.

YcTaHOBeHWE NpeaMeTa AOKa3blBaHMA CBA3AHO C WUCCMeA0BaHUEM
BCEX BO3MOXHbIX Bepcuid no fgeny. YTobbl 0CTaHOBUTLCA f4a OAHON Ka-
KOIi-nMb0 Bepcumn, CnefoBaTe/lto NPUXOAWTCA MPOBEPUTbL HECKOMbKO U3
HUX.

B npouecce npeaBapuTenbHOr0 paccinefoBaHUs Kpyr CyLLeCTBeH-
HbIX 06CTOSATENLCTB, BXOAALWMX B NMPeAMET A0Ka3blBaHWs, KOHKPETM3N-
pyeTcs 1 OMpefenseTca B paMKax, KOTOpbIE CyXaT OCHOBaHUEM, Cyae6-
HOro pasbuparenbCcTBa.

CypebHoe uccnefoBaHve (PakToB OrpaHUYeHo pamkamy 06BUHM-
TeNbHOrO 3aK/HYEHNs, NPOBEPKA JOKa3aTe/lbCTB NMPOBOAMTCA B OTHOLLIE-
HUM Bepcun, 060CHOBAHHOW OpraHamy NpeaBapuTelbHOrO paccnefoBa-
HuA. [lokasaTenbCTBa UCC/ELYIOTCA B Mpejenax npesbsBneHHOro noacy-
OVIMOMY OBBUHEHMS.

Kak BUMOHO U3 M3/IOXKEHHOrO, Mpefenbl AoKas3blBaHWs Ha MpefBa-
PUTENBHOM CNEACTBAM MOTYT ObITb LUMPE, YeM Ha cyfebHoMm. B 1o xe
BpemMs MpeameT [A0KasblBaHWS (KPYr CYLUECTBEHHbLIX OOCTOATENLCTB,
nog/ieXxalmx ycTaHOB/NEHUIO) KaK Ha NpejBapuTe/slbHOM, Tak M da cy-
[e6HOM cneacTsuM No O6OMY KOHKPETHOMY ey AOSIKeH 6blTb 0au-
HakoB. CTeneHb NOMHOTHI, BCECTOPOHHOCTM U TWATENbHOCTN UCCNeA0Ba-
HWS 06CTOATENLCTB, COCTABMAIOLMX CYLECTBO 06BUMHEHMSA Ha NpejBapw-
TEeNbHOM Y Cye6HOM CNeACTBUN, HE MOXET CYXKaTbCs B 3aBUCMOCTU OT
CTaguu npouecca. CKasaHHOE HarnagHo MoKasblBaeT HECOCTOATENbHOCTb
MOMbITOK OTOXAECTBUTbL MPEAMET U Mpefe/bl AoKasblBaHUS.

MpaBunbHOE OMpeaeneHne MpeaMeTa U MPefenoB [O0KasblBaHUS
MOMOTaeT BbIICHATb BCE CYLLECTBEHHbIE OGCTOSATENLCTBA W M36GEXaTb
pacn/bIBYaTOCTM, YX04a OT Lienel cyne6HOro 1ccnefoBaHus.

UpesMepHoe pacluMpeHne npeaMeTa A0KasbiBaHKS, TO €CTb KpyTa
CYLLIECTBEHHbIX 0GCTOATENLCTB, NPUBOAMT K TOMY, UTO B KauecTBe [0Ka-
3aTe/IbCTB MPUB/EKAIOTCA flaHHble, HE OTHOCALLIMECS (haKTUUECKU K Aeny,
YTO MCCNeayTCH OBCTOATENCTBA, HE VMEKOLIME 3HAYEHWS ANS Aena.
[leno 3arpoMoXaaeTcs HEeHY)XKHbIMU MaTepuanamu, TPaTATCS CUbl U
CpefcTBa Ha BbISICHEHME BOMPOCOB, KOTOPbIE HE MOTYT OKasaTb B/IMSIHUE
Ha NPaBW/IbHOE Pa3peLLEHNE YTOIOBHONO fena. STO HEPeAKO CKasbiBaeT-
Csl Ha NPaBWAbHOCTY CaMOTO PELLIEHNS MO CYLIECTBY.

B CBOIO ouepellb, Cy)eHue npeaMeTa [O0Ka3blBaHWUS HEMUHYEMO
B/IEYET HEMOJIHOTY W OAHOCTOPOHHOCTb MPEABAPUTENBHOTO U CyAe6HOro
CNeAiCTBUA, MO0 OCTAHOTCA HEBbIACHEHHLIMU 06CTOATENLCTBA, MOAMEXa-
LLIMe YCTAHOB/IEHWIO MO AeNy. B aTUX cnyuyasx NPUXOAMTCA HEePeaKo no-
CbiNaTb A0 Ha AOMOMHUTENbHOE pacciieoBaHuve. MocneaHee, OfHaKo,
He BCErga MOXeET [JaTb MONOXKWTE/bHbIE Pe3ynbTaThl B CUMY WC-
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Ue3HOBEHVA 40KAa3aTeNlbCTBEHHOr0 MaTepuana Uam No KakuM-ambo MHbIM
MpUUMHaMm TOro ke nopsfka. B cnefcTBeHHON M cyaebHOV npakTuke
MOXHO HaWT Hemano NpYMepPOB, MOATBEPKAAIOLLMX ITU MOMOXKEHUS.
BOT 04MH 13 HKX.

Bo gsope goma no b. MuoHepcKoi ynuue 6bin 06HapYXXeH Tpyn
ybuTO >XeHWMHbI. [pon3BeaeHHOe paccnefoBaHne He Aano NooXwu-
Te/bHbIX Pe3y/bTaToB: YCTaHOBWUTb NNYHOCTb MPECTYMHWKOB W 3adep-
XaTb UX He yanoch.

Uepes HECKO/bKO fHei Ha [lybnHMHCKOW ynuLe 6bino COBEPLLEHO
HanafeHue Ha rp-Ha T. MoTepneBwwWin B Yncne HanagaBLUMX Y3Ha CBO-
ero cocefia M.

Byayuun fonpolleH, M. co3Hanca B COBEpLUEHUU 060MX NpecTyn-
NeHWn. B OTHOLIEHMM ApYTMX YHaCTHWUKOB 6aHAbl OH faBaj NpoTWBOpe-
umBble NMokas3aHus. OCHOBBIBAACL Ha 3TVIX NMOKa3aHWSAX, OpraHbl MUAULMN
MPUBNEKNN K OTBETCTBEHHOCTM rp-Ha K., KOTOPbIA € caMOro Ha4yana Ka-
TEropuyeckn oTpuLan CBoe yyacTue B 6aHAMTCKMX HanafeHWsX, yKasbl-
Bas Ha TO, YTO OH HaxXOAMNCA B APYroM MecTe. STV NOKazaHus He Oblnu
NpoBepeHbl HY Ha NpesBapuTe/lbHOM, HU Ha CyebHOM CnescTBUMn.

CypebHas Konnerns no yronosHbiM Aenam MOCKOBCKOro ropog-
CKOro Cyfa, paccmarpusasLuas fefio rno o6svHeHnto M. n K. no cT. 59
YK PCO®CP u ct. 2, u. 1 Ykasa Npe3namnyma BepxosHoro Coseta CCCP
0T 4 noHs 1947 1. «O6 ycuneHWn oxpaHbl IMYHOW CO6CTBEHHOCTM Fpa-
XaH», BbIHEC/1A B OTHOLLEHUN UX 06BUHUTENbHbIV MPUTOBOP.

BepxosHblii cyg PCOCP, paccmatpmsas 370 Aeno Mo xanobe K,,
TaKKe He MpOBepWn CO BCei TLATeNbHOCTbIO MaTepuan npeaBapuTeSb-
HOro 1 cyfiebHOro CneacTsXs 1 OCTaBW NPUIOBOP B CUNE.

Mo npotecty NeHepansHoro Mpokypopa CCCP geno paccmoTtpena
CypebHas konneruns no yronoeHbIM fenam BepxosHoro Cyga CCCP, ko-
TOpas, NpPW3HaB [e/0 HEMoJIHO MUCCef0BaHHbIM, OTMEHW/A MPUToBOP U
[eno nocnana Ha HOBOE PacCMOTPEHME CO CTaaun CyaebHOro cnescTamA.

Mpy HOBOM PaccMOTPeHWUW Cy[, BBUAY HEBLIACHEHHOCTW pAfa Cy-
LLeCTBEHHLIX 0OCTOATENLCTB HaMpasWn feNno Ha [OMOSHUTENbHOE pac-
cnegosaHue. Mpu JONONHWUTENBHOM pacciefoBaHuy Gbinv HalvifeHbl 4o-
KasaTenbCTBa, NOATBEpAMBLUME anmbyn K., 1 [eno B OTHOLUEHUW HEro
6bIN10 MpeKpaLLeHo.

MoBTOpHOE uUcCnefoBaHWe OGCTOATENBbCTB LAHHOrO fAena Ans yc-
TAHOB/IEHWS JIMYHOCTU [PYrX YYaCTHWKOB COBEPLLEHHBIX MPecTyre-
HWIA He [ano NONOXMTENbHbIX Pe3ynbTaToB, Tak Kak C MOMeHTa npouc-
LLIECTBMSA MPOLLIO MHOIO BPEMEHH,

Ha 3Tom npumepe Mbl BUAUM, Kak HerpaswibHOe YCTaHOBMEHWe
npegMeTa v npesenos [OKasblBaHUA 0TPa3WIOCh Ha PACKPbITUM MpPecTy-
MNeHUs, NOBJIEKNO MHOMOKPaTHOE PacCMOTPEHWe fiefa B Pas/nyHbIX Cy-
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[EOHbIX MHCTaHUWMSX, a CYLLEeCTBO OCTasloCh HEBLISICHEHHBIM M3-3a TOrO
YTO He 6bINN CBOEBPEMEHHO COOpaHbI HY)XKHble A0Ka3aTeNbCTRa.

W, HaobopoT, npaBuabHOE OnpedeneHue Kpyra (akToB, OTHOCH-
WMXCA K JaHHOMY COObITMIO M MOAMEXALIMX YCTaHOBMIEHMIO MO Aeny,
ABNSAETCS 3a10roM ObICTPOro M MPaBW/ILHOIO pacc/ieoBaHnsa 1 paspeLue-
HWA aena.

MprMepoM, NOATBEPXKAANOLMM 3TO MOSIOXKEHME, MOXET CNYXWTb
[eno 06 youiicTee cembi M.

B 04HO3T@XHOM [epeBSHHOM [OMe 6blin 06HapYXXeHbl Tpynbl
MOYTY BCEX NMPOXMBABLLMX TaM Y/IEHOB CEMbM M.

M3BecTHO, uTo Mo fAenam 06 ybuiicTBe 06s3aTe/lbHbIM YC/TOBMEM
NpaBU/LHOIO OMNpeAeNieHns NpPeaMeTa U NpeaenoB A0KasbiBaHUS ABMSET-
CAl TLATeNbHbIA aHanM3 06CTaHOBKM Ha MecTe MPOWCLUECTBMA U Xapak-
Tepa MPUYMHEHHbIX MOBPEXAEHWA. [aHHOe Aeno He SBMSANOCH B 3TOM
OTHOLLEHNW UCK/THOYEHMEM.

Mo 3aKuYeHWo CcyaebHO-MeAMLMHCKON 3KCMepTU3bl, CMEpTb
uneHoB cembu M. nocnegoBana OT KOMOTO-pe3aHbIX paH TpyaHoi W
OPIOLLHOM MONOCTeld C MOBPEXAEHNEM BHYTPEHHVX OpPraHoB.

OCMOTpPOM MecTa MPOMCLLECTBUA 6bII0 YCTAHOB/EHO, YTO 06CTa-
HOBKa B [OME Haxofunacb B 6ecriopsifke, XpaHUIuLWAa 6biiv BCKPbITHI,
no nony pa3bpocaHbl BeLY.

3anopbl Ha ABEPSiX KOMHaTbl M camu ABEPW OCTa/ICb B MO/HOM
COXpaHHOCTW. He 6bIN0 MOBPEXAEHWI TakXKe M Ha OKHax. B KomHarte,
MOMUMO MOCTENiell ANA BCEX YNMEHOB CEMbW, Ha MOy, OKOJ/0 KpoBaTu
cynpyros M., oKasanacb eLle OfHa MocTenb, NPUroTOB/EHHas U3 Mpes-
METOB BEpPXHEN 0Aexabl yOUTbIX.

Onpocom Ha MecTe MPOWCLLECTBMSI POACTBEHHNKOB YOUTbLIX BbIsiC-
HWIOCb, KaKWe BeLLM, NpUHaIexallme youTbiM, OTCYTCTBYHOT.

PoACTBEHHUKM 1 cocefyn Nokasanm Takxke, 4To M. BeYepoM U HO-
Ybl0 HMKOFO U3 YYXKMX K Cebe He Myckanu 1 BCerfa 3anvpany ABepb Ha
3anop, Korga noXxuauch cnatb.

CobpaB 3TV «CXOfHblE [aHHble, PabOTHUKM CNeACTBMA CMOTM
npaBu/bHO OMNpefennuTb KPYr CYLIECTBEHHbIX 0BCTOATENLCTB, MOAJexa-
LUYMX BBISICHEHWIO, W MYTW 4151 3TOTO.

dakT ybuiicTBa BCEX YNEHOB CEMbW, B TOM 4YMCne AeTei, 3a uc-
KNOYEHWEM TPyfAHOro pebeHKa, KOTOpbI He MOF HMYero pacckasartb,
M3MEHEHMS1 B 0OCTaHOBKe, NMPOW3BEAEHHbIE MPECTYMHMKAMK, B COYeTa-
HUM C LieNI0CTbIO0 ABEPE M OKOH U C PacrosioXKeHWeM NNLLHER nocTenu
Ha nony NpuBenu CnefoBaTens K BEPCUMM O TOM, YTO MPECTyr/eHue co-
BEPLUEHO C Lenbio orpabneHns M 4YTo ero COBEpPLUMIN NnLa, KOTOPbIX
ybuTble XOPOLLIO 3HaMN U MYCTUAM K cebe HoYeBaTb M KOTOPbIE, B CBOD
oyepefb, 3HaM O HaMYMK Y ceMbl M. LEHHOro MMyLLecTBa. 3aTeM B
COOTBETCTBUM C 3TOIN BepPCUE ObiNn HameuveHbl 06CTOATENLCTBA, NOANe-
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Xallve TLiaTenbHOR, npoBepke. B npegensl uccneaoBaHus b0 BKO-
YEHO BbISACHEHWE Kpyra POACTBEHHWKOB M 3HAKOMbIX MOTEPMEBLLUX, BPe-
MSANPENPOBOXAEHNSA, UCTOYHUKOB [OXOLOB M MECTOHAXOXAEHWUS B MO-
MEHT COBEpLLEHNSA NPECTYM/IEHWNA KaXA0ro 13 aTuX JInL.

B xofe paccneoBaHms BbISCHAMOCL, YTO 6paT y6uToin AHucen M.
depnop K., NnpoxmeasLumii B MOCKOBCKOI/ 0611aCTU, HakaHyHe AHS youii-
CTBa BMECTe CO CBOMMU 3HAKOMbIMU — GpaTbamu CepreeM ¥ BUKTOpPOM
®. Bblexan B MockBy, OTKyfa BO3BPpaTWACA Ha CrefyloLlmii AeHb C
Cepreem ®. 1 npues ¢ co60ii psif HOCUAbHBLIX BELLEN U KPYMHYHO CyMMY
JeHer. O6bickoM B floMe Y K. 1 @. 6binn 06HapyXeHbl B U AeHbI,
npuHagnexatime yomutoiM M. FpecTynHuKy 6b1nn 3agepxaHbl 1 nog T4-
XECTbIO YUK CO3HANCL B COBEPLLEHHOM UMM MPECTYM/IEHWM.

PaccnepoBaHvem 06CTOSATENLCTB 3TOr0 NPeCTyrnieHns 6110 ycTa-
HOB/NEHO CnefytoLLiee.

®epop K., npegnonaras, 4to CeMbsi €ro cectpbl M. MMeeT Kpyn-
HYI0 CYyMMY [eHer W LieHHble BELLW, PEeLUna OpraHu3oBaTh YOUIACTBO U
orpabneHvie Bceil cembu. MMOHUMas, YTO OLHOMY OCYLLECTBWUTbL 3TO Mpe-
cTynneHune He ygactesa, K. nogenunca cBoMM MnaaHoM CO 3HAKOMbIM I 1
NpeasioKna eMy NPUHATL yyacTue B ybuiicTee u orpabneHun M. I, co-
rnacuncs Ha aTo W, B CBOK 0Yepefb, Mo3Hakomus K. co cBouMM npusTe-
nem Cepreem .

K., T'. n Cepreil ®., BOOPYXXMBLUMCH LUTbIKaMU-KNHXanamu, npume-
Xasm B MockBy ¥ SBUNUCL B ,OM M., € TeM, 4T0BbI OCTaTbCA HOYEBaTb, a
HOYbIO BO BPeMS CHa YOUTb YNIEHOB CEMbM W 3aBNaJeTb UX UMYLLECTBOM
N eHbramu.

OfHaKo OCyLLEeCTBUTL 3TOT MPECTYMHbIV MAaH UM He YAanoch, TakK
Kak B [OMe, MOMUMO CeMbM M., Haxofmnocb YeTBepo MOCTOPOHHUX
MY>KYMH, 3eMNSKOB M., Yero nNpecTynHWKW He npeasuaenu. Pewuns oT-
NOXWTb YOUIACTBO Ha BAvKaiLLIMe HW, OHM YLK U3 goMa M.

Uepes HECKONbKO [HEA MPEecTYMHWKMN, BOOPY>KEHHbIE KUHXaamu,
BHOBb Mpuexan B MockBy 1 fBuanch K M. Houbto, Korja Bca ceMbs M.
crana; NPecTyrnHUKM Hanan Ha Y1eHOB CeMby U younu ux. Mocne atoro
6aHaWTbl 13 KapmaHa ofexabl Aragby M. LOCTanM K/IOY OT CYHAYKA,
OTKPbIIN €ro, 3abpain 0TTyza BeLLM U LeHbIW, pasfenunun HarpabneHHoe
n yexanu.

UeTKoe onpegeneHve npefMeToB U MpedenoB A0Kas3biBaHWA Mo-
3BO/IMNO 3aKOHUMTb paccnefoBaHmne B TeueHne 10 gHeid.

Hafno noayepkHyTb, UTO yKasaHHbIA NpUMep CBUAETENLCTBYET He
TO/MBKO O TOM, KaKoe 3HauYeHue MEeT MpasuibHOe, BbITEKAKOLLEE 13 0CO-
BeHHOCTel fena, onpefeneHve npegMeTa U NPeaenos AoKasbiBaHUs, HO
M 0 TOM, YTO HaMeYeHHbIi KpYr 06CTOATENbCTB, MOA/EXKALLMX YCTaHOB-
NEHNI0, HeNb3s paccMaTpyBaTh Kak 3acTbIBLUMIA. B gaHHOM cyyae B XO-
[e paccrefjoBaHus 3TOro ybuiAicTBa BCM/IbINO y4yacTue B Hem ., 1 cooT-
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BETCTBYIOLLME (DaKTbl OblM HEeMeANEeHHO BK/OYEHbI B Kpyr 06CTOSA-
TeNbCTB, NOANEXALUMX UCCNeoBaHUI0. ViHaye Henb3s Oblno Obl rOBO-
pUTb O NOJIHOTE paccniefioBaHus Mo Teny. Micxons 13 3aKoHa, MOXHO Ha-
METUTb 3apaHee TOMbKO O6LLYI0 CXeMY NpPeAenoB [OKa3biBaHWSA; ee Kop-
PEKTUPOBKa, @, CNefoBaTeNlbHO, YTOYHeHWe NpeLesioB WUCCnefoBaHus,
MaeT 40 KOHUA paccnefoBaHus, 40 TeX nop, Moka He 6yayT npoBepeHbl
BCE BEPCUW.

B npesameT foKa3blBaHWUS AOMKHbI BXOAUTb (DaKTbl, OTHOCALLMECH
K peLleHno 0CHOBHbIX BOMpocoBs no fgeny. K takum taktam ct. 15 Oc-
HOB YrosioBHoro cygonpoussonctea Coto3a CCP 1 coto3HbIX pecry6mk
1958 roga OTHOCUT:

«1) cobbITWe npecTynneHns (Bpemsi, MeCTO, Cnocob u apyrue 06-
CTOATENbCTBA COBEPLUEHUS NPECTYNIEHUS);

2) BUHOBHOCTb OOBMHSEMOrO B COBEPLLEHWUN NPECTYNNeHus;

3) 06CTOATENBCTBA, BAMAIOLWME HA CTEMeHb M XapakKTep OTBETCT-
BEHHOCTW 0OBUHAEMOTO;

4) xapakTep v pasmep yLuep6a, NPUUMHEHHOIO MPECTYMNEHNEM.

B HekoTopbIx paboTax BbIAeNATCA B 0CO6YH rpynny 06-
CTOATENBCTB, BXOAALMX B NPeAMeT [0Ka3blBaHUSA, [OKa3aTe/IbCTBEHHbIE
(haKTbI.

B [eicTBMTENbHOCTU MCMOMb30BaHNE [OKAa3aTeNlbCTBEHHBIX (haK-
TOB MO /060MY Aeny — He Lenb [0Ka3blBaHWs, a CPefCcTBO Ans yCTa-
HOBNEHWS 06CTOATENbCTB, BXOAALLMX B NPeaMeT foKa3biBaHUA. [M03ToOMYy
[0Ka3aTe/IbCTBEHHbIE (PaKTbl, ABMSSACH CYLLECTBEHHbIM MPU3HAKOM [OKa-
3aTe/bCTB, BXOAAT HE B NPeAMeT, a B npefesbl A0Ka3bIBaHUS.

JlokazaTeNibCTBEHHbIE (PaKTbl, KOTOPbIE YCTAHABNMBAKOTCA NPU UC-
CeflOBaHUN [0Ka3aTeNbCTB, HE MOryT BXOAUTb B FPynny onpeaensto-
LUMX 0B6CTOATENLCTB, TO €CThb B MPeAMET A0Ka3bIBAHUS.

AHaNOrMYHO [O/MKEH peLlaTbCs BOMPOC O BblAeNeHUs B OTAeNb-
HYKO Tpynny 06CTOATENbCTB, BbIACHEHUE KOTOPbIX BAXHO [/ OLEHKU
TOr0 WM UHOTO M3 UMEIOLLMXCA JOKa3aTebCTB.

Mpy paccnefoBaHUM W paspelleHnn YrosioBHOrO fena npexnie
BCEro A0/HKEH ObITb peLleH BOMPOC O TOM, MMEOo /I MecTo camo Cobbl-
TWe, O KOTOPOM WAET peyb B NepBUYHOM MaTepuasie. B GonbLUMHCTBE
C/lyYaeB CyLLEeCTBOBAHME CaMOro COObITUA, MOCMY>KUBLLErO OCHOBAHUEM
BO36Y>K[IeHWS YrOMI0BHOTO Jena, ycTaHaB/IMBAETCs C CaMoro Havyana pac-
cnegoBaHusa (thakT HeJOCTauu MaTepUa/IbHbIX LEHHOCTER, CMepTh Nnua,
TPyn KOTOPOro o6Hapy>keH, 1 T.4.). B HEKOTOPbIX e cnyyasx Bonpoc o
Ha/imumm cobbITUA, MO MOBOLY KOTOPOro 6bi10 BO3OYXAEHO Yrof0BHOE
[leno, peLlaeTcsa B pesysbTare TLATENbHOMO MCCeA0BaHUA COBOKYIMHO-
CTMW [l0Ka3aTenbCTB, COBpaHHbIX Mo feny.

YCTaHOB/MeHWe HaCTYM/IEHNA OMNpeLesieHHOro co6bITYS, Hanpumep
CMepPTK noTepnesLlero, eue He roBopuT camo Mo cebe 0 HaMuum npe-
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CTynneHuns. TakK, CMepTb MOTEepreBLIEro Mor/ia ABUTLCA CNeACTBUEM Ca-
MOY6OMIACTBA UM HECHACTHOro cy4as. o3ToMy 415 pelleHMs Bonpoca
0 HaMYMK B [AHHOM KOHKPETHOM C/lyyae NPecTynsieHns Hafo Hapsay C
YCTaHOB/IEHWEM CamOro COObITUS BbIACHUTL Te OBCTOATENbCTBA, KOTO-
pble JalT OCHOBaHWe nofaratb, Y4T0 6bl10 COBEPLUEHO MNPECTYMNEHNE.
[ns 3TOro Heo6xoAMMO BbIACHWUTL AENCTBUTENbHYIO KapTUHY COBLITUS,
YCTaHOBUTb COBOKYMHOCTb KOHKPETHbIX (DaKTOB, XapaKTepu3yroLmX
00BEKT U 06BLEKTUBHYIO CTOPOHY MPEeCTynneHns (MecTo, BpeMs coBbITUS,
Crnocob COBepLUEHNS MPECTYNIEHUSA, CTAAMNIO er0 COBEPLLEHMSA U T.4.).

TONbKO BbIACHNB 06CTAHOBKY, MECTO, BpeMsi, Cnocob coBepLUeHus
NPecTYneHNs U gpyrme 06CTOATENbCTBA, YCTaHAB/NMBAOLWMe (haKTuue-
CKYIO KapTUHY COObITUS, MOXHO [aTb MCUeprbIBaOLLMA OTBET O Xapak-
Tepe cobbITWA, NOCNY>KMBLLETO OCHOBAHMEM K BO36Y>KAEHWIO YrO/I0BHO-
ro gena.

Yuntbiast 370, cT. 334 YTK. PCHCP TpebyeT, 4T0bbI B NPUroBo-
pe He TONbKO YKa3blBa/IOCb Ha CYLLECTBOBAHME MPECTYNHOro cobbITus,
HO ¥ Ha (haKTUYeCKMe 0BCTOATENbCTBA ITOF0 COOLITUSA. TO Xe OTMeYaeT-
Ca W B PyKOBOAsALLIEM rocTaHoBfeHun [lneHyma BepxosHoro Cypa
CCCP ot 28 utonsa 1950 r. «O cyae6HOM NpuUroBope».

WccnepoBaHne NpecTynHOro cobbITUS CBA3AHO C BbIACHEHMEM 06-
CTOATENbCTB, OTHOCALLUMXCA K MPECTYNHOMY [AeiCTBUIO unmn 6e3geiicT-
BUIO. [ NpaBWbHOMO paspeLLleHns YronoBHOro Aefa Heobxoaumo yc-
TAHOBUTE XapakKTep NPecTyrnHOro AeicTBua Unn 6esneiicTBus, KOHKpeT-
HOe WX BbIP@XEHWEe. YCTaHOB/IEHWE XapaKTepa NPecTyrnHoro Aencraus
B&XKHO [N OnpefeneHWs Buaa npectynneHus. Hanpuwmep, feicTBue,
BblpasMBLUEECH B HE3aKOHHOM MPUCBOEHWUMN OCYAAPCTBEHHOrO WM 06-
LLIeCTBEHHOrO0 MMYLLECTBa, OMNpefenseT CoCTaB XMULLEHUA rocynapCTBeH-
HOro ¥ OOLLECTBEHHOrO MMYLLECTBA; [elCTBUe, BblpasuBLUeeCH B Ha-
CUNLCTBEHHOM MO/I0BOM CHOLLUEHWUW, ONpefieNifieT CoCTas U3HACWUIOBaHMS.
OnpefieNieHne KOHKPETHOTO COfepXaHWs MPecTynHbIX AeNCTBUN O4eHb
B&XKHO KaK [/19 peLLeHns BOMpoca O KBaM(MKaLMm LeliCTBUIA 06BUHSE-
MbIX, TaK W Ans pelleHus Bonpoca 06 UX BMHOBHOCTM BOOOLLE. Bax-
HOCTb U HEO6XOAUMOCTb MCCef0BaHNUS KOHKPETHOMO COAEpXKaHus rpe-
CTYNHOro AeicTBUsA MW GesfeiicTBnA HEOLHOKpPATHO OTMevan Bepxos-
HbIli Cyg CCCP.

Tak, 0TMeHas npurosop no geny M., BepxosHbliii Cyg CCCP, yka-
3a/, YTo <<... B HapyLueHue cT. 334 YTIK PCOCP npurosop He cofepxuT
B Ce6e 13N0XKEHUS KOHKPETHbIX AeNCTBUIA, B KOTOPbIX MOACYAMMAs Npu-
3HaHa BUHOBHOW. YNOTPebaeHHbIV B NPUroBOpe TEPMUH «pa3basapuBa-
HMe>> He pacKpbIBaeT KOHKPETHOIO COLEePXKaHUs TeX MPECTYMHbIX AeliCT-
BWIA, B KOTOPbIX NpKM3HaHa BUHOBHOWM NoAcyauMas, a Mullb AaeT ux 06-

LLYIO XapaKTepucTUKY, YTO ABMAETCA ABHbIM HapylleHuem cT. 334 YTIK
PCOCP.
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Mo NpMroBopy He yCTaHOBMEHO, B YeM KOHKPETHO —3aK/H04aioch
pasbasapviBaHue LeHHOCTe NOACYAMMOI, KOMY OHa mepefasana WX,B
KakoMm Konuuectse W T. 4. Mexay Tem BbIACHEHME BCEX 3TUX 0OCTOS-
Te/NbCTB SBNAETCA CYLLECTBEHHbIM HE TONbKO [ peLleHns Bonpoca o0
KBa/M(PMKaLmMn LeACTBUIA OCY>KAEHHOI, HO U ANS BOMpOCa O ee BMHOB-
HOCTV BOOOGLLEY.

CoBepLueHVe OnpefeneHHbIX MPeCcTYNHbIX AeNCTBUIA unn Gesgeii-
CTBMA CBA3aHO C HaCTyMneHWeM COOTBETCTBYIOLLEro pesysbrata. Pe-
3yNnbTaT NPecTyrHbIX AeACTBUIA uan 6e3aeincTBMA COCTaBMsAeT NOCNeACT-
BMe NPecTynHoro AesHws. locneAcTtBueM NPeCTYNSIEHUS HasbiBaeTCs
Bpe4 wau yuiep6, HaHeceHHbI 06BbEKTY MocAraTenbCTBa MPeCcTymnHbIMU
JecTBMAMM MM NOC/NefOBaBLUMIA OT nNpecTynHoro 6esgelictansa. Heno-
CPEACTBEHHOE 3HaYeHWe NpY PeLUeHUM KOHKPETHOrO YrofioBHOMO fAena
VIMEIOT NWLLb Te MOCNeACTBUS, KOTOPbIE MPSMO BbITEKAIOT U3 MPUUMHEH-
HOro feicTBMA unn 6e3aencTans.

O6BMHSEMbIi HE MOXET HECTW OTBETCTBEHHOCTb 3a MOCMEeACTBUS,
KOTOpble HacTynwuan BCNeaCcTBMe 0OCTOATENbCTB, HE CBSA3aHHLIX C €ro
MPEeCTYNHbIM Ae/CTBUEM MU Be3aeiCTBMEM.

Mpwn BbIACHEHNM MOCNEACTBMWIA, KOTOPbIE MOBMEKNO AaHHOe fes-
HWe, Hago YCTaHOBWTb, KaKOM MMEHHO yulep6 nnw Bpeg 6bln HaHeceH
npegMeTy MocAraTenbCTB. ATO MMeET HOMbLLOe 3HAYEHWE A1 peLleHums
psfa BOMPOCOB: O COCTaBe MPECTYNNEHWs, O CTEMEHW BUHbI, O FPaXXaaH-
CKOM MCKe W T. f. MHOraa oueHb BaXHO ObIBAET YCTaHOBUTbL pasmep Ma-
TepuanbHOro yulepba npu McCnefoBaHWM COCTaBOB  MPeCTYNJEHNA,
BK/IIOYAIOLLMX pasMep MPUYMHEHHOrO Yyulepba Kak MpuU3HaK, Yycu-
/INBAIOLLMIA OTBETCTBEHHOCTb. Hampumep, B 3aBMCMMOCTM OT pasmepa
MOXMLLEHHOTO YBENMYMBAETCA HakasaHue no Ykasy [Npesnguyma Bep-
x0BHOro Coseta CCCP ot 4 mtoHs 1947 r. «O6 yronoBHoii 0TBETCTBEH-
HOCTU 3a XWLLEHWE FOCYAapCTBEHHOMO U OOLLECTBEHHOrO MMYLLECTBAY,
KOTOpGIiA B CT. CT. 2 1 4 creuuanbHO YKasbiBaeT B Ka4eCTBe OTAryaroLLe-
ro Npu3HaKa KpyrnHble pasMepbl MOXMLLEHHOTO.

[na  NpaBWMbHOTO pPeLleHUs fAena W YCTaHOBMEHUs  [Aei-
CTBUTENLHON BUHbI OGBUHSEMOrO HEOCTATOYHO BbISCHWUTL COBEPLLEHUE
0GBUHSEMbIM KaKMX-11M60 [e/ACTBWIA 1 HACTYM/IEHUEe OMPeAeNeHHbIX No-
CNefCTBWIA. [N NPU3HAHWS NLLA BUHOBHLIM B COBEPLLEHWUM MpPecTyne-
HUS HEOGXOAMMO YCTaHOBWUTb MPUUMHHYIO CBSI3b MEXAY AeiCTBUAMU
MMLA U HAaCTYMMBLLUMM pe3ysibTaTaMi. OTBETCTBEHHOCTb 3a HacTynuB-
LUMe MOCAEeACTBUS 0BBMHSEMBIV MOXET HECTU MIMLLbL MPU YCAOBUU Hanm-
uns NPUYMHHON CBA3N MEXAY ero AeACTBUSMM M HacTyMMBLUMM Mpe-
CTYMHbIM pe3y/bTaToM. [fle HET NPUUMHHO CBSA3U MeXay AeiCTBUSMM
7MUa W NPEecTynHbIM Pe3y/bTaToM, TaM HET UM OTBETCTBEHHOCTU MMLA.
MoaToMy CMeACTBEHHbIE U CyfeGHbIe OpraHbl A0MKHbI CO BCel TLATE b-
HOCTbIO MCCnefoBaTb BCE OGCTOATENbCTBA, OTHOCALLMECS K MPUUUHHO
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cBsA3un. BepxoBHsblii Cya CCCP Heyk/I0HHO, OTMEHSIET NPUIroBOPbI CY/0B,
BbIHECEHHbIE C HapyLleHWem 3Toro TpebosaHua. Hanpumep, CypebHas
Konnierms no yronosHbiM Aenam BepxosHoro Cypa CCCP oTmeHwna
npurosop no geny [l. Ha TOM OCHOBaHWW, YTO «...0BBWHWUTENbHbIN MpPU-
roBOp B OTHOLUEHWM [l. BbIHECEH MO HefOCTaTOYHO WCC/ef0BaHHbIM
JaHHbIM 1, B YaCTHOCTW, He BbISICHEHA MPUYMHHAA CBA3b MEXAY AeWCT-
BuAMKN [I. 1 HACTYNUBLUMM Pe3yNibTaToM...».

MopobHble yKasaHUA Ha HEOOXOAMMOCTb [0Ka3aHHOCTW MPUYMH-
HOI CBA3M MeXay AelCTBUSMU 0BBUHAEMOrO W HAaCTYMWBLUMM Pe3ynbTa-
TOM COJEepXarcsa BO MHOruX peLueHmsx BepxosHoro Cyga CCCP.

[ns  ycTaHOBMEHWs, (haKTWYeCKOW KapTUHbI COObITUS  npe-
CTYM/EHNS BXXHOE 3HaYeHWe UMEIOT TaKne MOMEHTbI, KakK BPeMs, MecCTo,
Ccrocob coBepLUeHna NpecTyneHns. ViccnegoBaHue aTux 06CTOATENbCTB
MOMOraeT OnpeseMTb BO3MOXHOCTb COBEPLUEHNS TeX UMW UHbIX 4elicT-
BWIA B OnpefeneHHOe Bpems, MPOBEPUTbL annbu 06BMHSEMOro, onpege-
NNTb, MOFAU NN MO YCNOBUAM, XapakKTepHbIM ANs LAHHOro MecTa, fpo-
M30ITK 1 6bITb HabOfaeMbl OnNpedenieHHble AeiicTBKS. Hanpumep, cBu-
[eTeNlb roOBOPUT, YTO OH BWAEN, KaK NPECTYMHUK NPOHWK B MarasuH ue-
pe3 NposioM, MMeBLUMIACS B cTeHe. OnpefeneHne MecTa, ¢ KOTOPOro Ha-
6nofan aTo cobblTUe CBUAETESNb, MO3BOUT BLIACHUTL [LOCTOBEPHOCTb
nokasaHuii caugeTens. Kpome Toro, onpegeneHue MecTa COBEpLUEHMS
MPECTYN/IEHUA BAXHO A/ PELLeHWs BOMpOCa O TeppUTOpUaibHON Noj-
CYAHOCTW, a ONpefeneHne BpeMeHn COBEPLLEHUSA MPECTYMNNEHUs BaXKHO
[N peLleHns Bonpoca O MPUMEHEHWUW TOTO WM MHOMO YroNOBHOIO 3a-
KOHa MM aMHUCTUW.

Mpy paccnegoBaHUM M CyAe6HOM paspeLleHU YrofoBHbIX Aen
Ba)XXHO OblBaeT onpefennTb cnocob coBepLUeHus nNpecTynneHus. Mo no-
cnefHeMy 06CTOATENbCTBY MPEeACTaBNfeTCa BO3MOXHOCTb OMNpefenunTh
MPUYaCTHOCTb /UL, K COBEPLUEHMNIO HECKO/IbKMX NPECTYN/IEHNIA.

Hanpumep, no cnocoby COBepLUEHVst MPecTymieHuid 1 Apyrum
(hakTam 6blna ycTaHoBNEHa BUHOBHOCTb O. 1 LL|. B COBEPLUEHNN MHOMMX
npecTynieHunii. Ha NpoTsHkeHUU HecKoMbKMX fieT B KaMHUMHCKOM paii-
OHe JleHWHrpaga W rpaHuyallem ¢ HAM BceBO/mKCKOM paiioHe JIeHWH-
rpaAckoii 06nacT MesM BMECTO HECKO/bKO YBUIACTB W OrpabneHwii,

CXOfHbIX OAHO C APYrMM MO O6CTOSTENbCTBAaM, M CNOCo6am KX CoBep-
LLUEHMS.

O6CcToATENbCTBA M CMOCOOLI  COBEPLUEHUS BCEX MPECTYNAeHwii
MMEeIN MHOTO 06LMX YepT: 1) BCe OHM OblM COBEPLLEHbI B ABYX CMEX-
HbIX paiioHax; 2) MPecTYMHWUKN Le/iCTBOBaIN AHEM, LEP3KO, OTKPLITO U
CTPEMUNCL YOUTb BCEX /WL, HAXOAMUBLUMXCA B MOMELLEHNSX, Ha KOTO-
pble OHW COBepLUan HanafeHue; 3) Lenblo NpecTynieHus 6bino orpab-
neHve; 4) BO BCEX C/yyasix MPECTYMHWKN yOMBasM CBOW >KEPTBbI Bbl-
cTpenamu U3 nuctoneta «TT».
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OfMHaKoBOCTb Crocoba COBEPLUEHUA MPECTYMNIEHUS roBOpWia o
TOM, 4TO BCe ybuiicTBa ObliM COBEPLUEHbI OfHWM SIMLOM WX Fpynnoi
nmu. Mo Bcem BbILEHA3BaHHLIM COBLITUAM 6blN BO36YXKAEHbI YTrO/OB-
Hble fena. OfHaKO NPeCTYMHUKUN He 6blv 06HapY>XeHbl.

28 ceHTA6pA 1955 r. B JlIeHMHrpage y aBTOOYCHON OCTaHOBKM Ip-H
b., Ha KBapTUPY KOTOPOro ObINI0 COBEPLLEHO rOf Has3af HanageHwe, npu-
yem 6b11 YOUT cocefy, Ha O4HOM U3 MOMOAbIX 04 ONO3HAT NOXULLEH-
Hoe y Hero nanbto. OH MPUHAN Mepbl K 3afepXaHnio obnagatens naib-
TO, OKa3asLuerocs L.

Mpn obbicke Ha kBapTupe y L. 6binv o6Hapy>KeHbl mucTonet
«TT» C NaTpoHamMu, a TaKkxe 60/bLIMe KONMYECTBO HOCWU/bHBIX Belleli. B
KapmaHe cneuoBku LLL. 66110 06Hapy>KeHO NUCbMO, MognucaHHoe «To-
NMK». B Xofde paccnefoBaHus Bbl10 YCTAHOBNEHO, YTO aBTOPOM NUCbMaA
asnseTca AHatonui O.

Ha kBaptupe y matepn O. 1 ero CoXUTENbHULbI 6bINK Npoun3Bese-
Hbl 0BObICKW, B pe3y/ibTaTe KOTOPbIX OKa3aanCh 06HapYXEeHHbIMU MUCTO-
neT «TT», PUHCKMIA HOX, 6OMbLUOE KOIMYECTBO BELLER, 0bnmrayuid roc-
3aliMoB NprmepHo Ha 30 ThiC. pyo.

B pesynbTate TLaTenbHOM NPOBEPKM COBPaHHbIX 40KAa3aTe/bCcTs
Mo BCEM BbllLeHa3BaHHbIM Aenam (MpoBefeHne 6annnCTUYECKMX IKCnep-
TW3, OMNO3HAHWE CBUAETENIAAMU HOCU/bHbIX BELLEH, MOXMLLEHHBLIX Y MO-
TepnesLwnx 1 T. 4.) 6blna ycraHoBneHa BuHa L. n O., n nocnefHue cos-
HanMCb B COBEPLLEHUM YOUIACTB 1 OrpabieHuii.

[ns BbIACHEHWS [eCTBUTENbHOW KapTWHbI MpouMCLLeALero cobbl-
TVA CnefioBaTesNlb U Cyf LO/MKHbI YCTAHOBUTL, HA YTO 6bISI0 Hamnpas/ieHo
npecTynHoe felicTBMe unm 6esgeicTere. He MOXeT 6biTb NPU3HAHO
MPECTYMNHbIM AesHWe, KOTOPOE He HarpaBfieHO HW Ha KakoW 06beKT unu
HanpaBs/feHO Ha 06BEKT, He OXPaHAEMbI COBETCKMMM 3aKOHaMU. O6beKT
MPECTYMNNEHNA ABNAETCA TaKMM MPU3HAKOM COCTaBa MPEeCTymnieHuns, Ko-
TOpbIA OnpegenseT NPUPOAY AaHHOTO MPEecTYr/eHUs W CYLLeCTBEHHO
BNMSET Ha CTeneHb OGLLECTBEHHOWM OmacHOCTW npecTynHuka. Mpu pac-
CNefoBaHUM 1 paspeLleHn KOHKPETHOrO YronoBHOMO Aena BaXHoe 3Ha-
YeHVe VIMeeT YCTaHOB/IEHWE HEemnocpeACTBEHHOro 06beKTa MpecTynie-

HUSI, OMpeaenstolero creynuduyeckne 0coGeHHOCTU OTAENBHOMO Mpe-
CTYN/EHUS.

OnpefienieHne HenocpesCTBEHHOrO 06bLEKTa MPEeCcTynyieHus ABns-
eTcs HeoOXOAMMbIM YC/OBMEM MPAaBU/IbHOW KBaIM(MKALUMA COBEPLUEH-
HOro npecTynieHus. Tak, Korja 06beKTOM COBEPLUEHHOMO XULLEHWA fAB-
NSAETCA COLMANMCTUYECKAA COOCTBEHHOCTb, BCTAeT BOMPOC O MPUMEHe-
HUM Y'kasa lNpe3ngnyma BepxosHoro Coseta CCCP 0T 4 nioHa 1947 r.
«0O6 yronoBHol 0TBETCTBEHHOCTM 3a XWLLEHME FOCYAapCTBEHHOMO 1 06-
LLleCTBEHHOr0 UMyLLecTea» Uan Ykasa Mpesngnyma BepxosHoro Coseta
CCCP ot 10 aHBapsa 1955 r. «O6 yro/sioBHO OTBETCTBEHHOCTU 3a Mefl-
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KOe XWLIEHNE roCyAapCTBEHHOIO M O6LLECTBEHHOrO MMYyLLECTBa». Xu-
LLEHNE XKe MMYLLLECTBA, MPUHALIEXALLEro Ha MpaBax SIMYHON COOCTBEH-
HOCTW OTAENbHOMY FpaXKAaHWHY, KBAMU(ULMPYETCA He MO 3TUM YKasawm,
a no Ykasy lMpesngmnyma BepxosHoro Coseta CCCP o1 4 uioHa 1947 r.
«0O6 yCUNeHUN OXpaHbl JINYHON COBCTBEHHOCTU TpaXAaH», 3a UCK/IHOYe-
HMEM CNy4yaeB, KOrfa MMYLLECTBO HAaXOAWUTCS B BEAEHWMU rOCYAapCTBEH-
HOFO 1 OBLLECTBEHHOIO YUPEXAEHNUS UMK NPEeSNpPUATUS.

Korga no geny fokasaHo COObITWE M HalMuMe B HEM MPU3HAKOB
cocTaBa NPeCTyNfeHns, Heo6X0AMMO eLle OnpeaenuTb, KTO COBepLUUN
npectynneHne. MNpu 3TOM HaLO MCXOANTL W3 3afa4n YCTAHOBEHNS BCEX
CyObEKTOB MPECTYMHOro AesiHuA (MCMOMHMTENe, MoAcTpekaTeneii, no-
COBHWKOB, HeAoHOCUTENEN). BbISICHEHNE BCEX UL, MPUYACTHBIX K CO-
BEPLUEHHOMY MPECTYMIEHNIO, UMEET GOMbLIOE NPAKTUYECKOE 3HAYEHMe,
TaK KakK MO3BOMSIET PacKpbiBaTb BO BCEW MOMHOTE OpraHM3auuio 1 uc-
MOSIHEHWE MPECTYN/IEHNS], BbISBUTbL AEACTBUTENBHYHO POSb U BUHY KaX-
[0r0 13 NPUB/IEYEHHBIX K OTBETCTBEHHOCT /UL,

B cneacTBeHHON 1 CcyaebHOI NMpakTKe A0 CMX Mop Habntogaetcs
HefooLeHKa 06ecrneyeHns NOMHOTLI 4OKa3blBaHWA B 3TOM 4acTu, B pe-
3ynbTaTe 4Yero K OTBETCTBEHHOCTU WMHOrAA MPUB/EKAOTCA TOMbKO WC-
MOSTHWUTENN, & X COYYaCTHMKW OCTalOTCA B TEHU.

Hepenko opraHbl npeaBapuTeNbHOTO pacciefoBaHus, He Mpo-
SBUBLUME aKTUBHOCTW B YCTaHOBMEHUM /WL, MPUYACTHbIX K MpecTynne-
HWO, B OOBMHMTENIBHOM 3aK/IKOYEHMW OFPaHUYMBAKOTCS CreAyHoLe
(hpasoii: rp-H A. 06BMHSETCS B TOM, YTO TOr4a-TO COBMECTHO C HeycTa-
HOB/IEHHbIMW NLLAMU COBEPLUUA TO-TO.

HeycTaHOB/EHME MWL, NPUHUMABLLUX Y4acTue B COBEPLUEHWW TO-
rO WM WHOTFO MPeCTYnfeHns, — 3TO CYLUECTBEHHbI Npoben paccneso-
BaHMA. YKa3aHue B 06BUHUTENbHOM 3aK/OUEHNN U MPUrOBOPE Ha Hau-
YMme HeyCTaHOB/MIEHHbIX COYYaCTHWMKOB, MPUHMMABLUMX y4acTue B Mpe-
CTYNAeHWN, 0COBEHHO HeOMYCTUMO B CAyYasX, KOrga cocTtas npecryn-
NEHNS COOEPXKUT B KayecTBe KBaNM(MUMPYIOLLErO MpuU3HaKa MOHATHE
rpynnel. [poben paccnefoBaHUs, 3aKNOYAIOLLMIACA B HEYCTAHOB/IEHWM
BCEX JINLL, NPUYACTHbIX K MPECTYMN/IEHUIO, HE MOXET OTArYaTh y4acTb 00-
BMHSIEMOro. Hu cnefoBateNib, HU Cyf HE B COCTOSIHWM BbISICHUTL AEACT-
BUTE/bHYIO PO/b MPUB/EYEHHOIO K OTBETCTBEHHOCTU /MLa W Onpege-
NNTb €r0 BUHY B COAEAHHOM, €CNW Apyrue nvua, Nofo3peBaemMble B CO-
BEPLUEHNWN MPECTYNJIEHUs, He BbiiCHEHbl. OOBEKTMBHOE BMEHEHUE BCEX
COBEPLUEHHbIX B ONpefeNeHHOM MPEecTYNAeHUN AeACTBUIA OAHOMY NnLY
HeLoNyCcTMO B COBETCKOM Yro/I0BHOM MpoLiecce.

HeycTaHoBneHMe BCEX /ML, MPUHWMABLLMX Yy4yacTMe B CO-
BEPLUEHWI TOTO /1N UHOFO MPECTYMN/IEHNs, C APYroil CTOPOHbI, CO3aeT
ONs NeNCTBUTENbHBIX NMPECTYNMHUKOB BO3MOXHOCTb BbIBUIaTb JIOXKHbIE,
HO He MpPOTMBOpeYallVe MMEIOLLMMCS [0Ka3aTe/bCTBaM O6GbACHEHNS

220



CBOEln ponun B Aene. HeBO3MOXHOCTb YCTAHOBUTL B 3TOM Clydae AeicT-
BUTE/bHYIO BWHY MNPECTYMHUKOB OCMabnseT BOCMUTATENbHOE 3HAuYeHue
HakasaHus.

WccnefoBaHne 06CTOATENBCTB, OTHOCALLMXCA K CYOBEKTY MpPecTy-
MNeHNA, CBA3AHO U C YCTAHOBNEHWEM CaMONMYHOCTM 06BMHAEMOrO. Crie-
JoBartefib 1 cyf 0653aHbl MpW AOMPOCe BbIACHUTL bUorpapuyueckme faH-
Hble 0O6BMHSAEMOrO He TO/IbKO C ero CfioB, HO W MPWB/EKaTb s 3TOro
pa3/IMyHble JOKYMEHTbI, CNPaBKW, NMOKa3aHWs CBUAETENEN.

MpeHebpexmTeNlbHOe OTHOLLEHUE K YCTaHOB/IEHWIO CAMOMYHOCTY
06BMHSEMOrO MOXET B HEKOTOPbIX CAy4asxX MOB/eYb 3a CO60M OCcyxae-
HWe He TOro /imua, NPOTUB KOTOPOro BO36YXAEHO YrofioBHOe Aeno (Ha-
npuMep, Cayyau, KOrga NpecTyrHWK, COAePXaLLMiACA Nog CTpaxen, yr-
po3amy unu obeLaHnsMKU Mo6YXXAAeT ApYroro nofCcnefCTBEHHOro «ro-
MEHATLCA» C HUM Jenom). Ha npakTvke UMeroTcs cnyyau, Korga o06su-
HSAEMbIA CO0OLLaeT 0 cebe NOXKHbIE aHKETHbIE CBEAEHMUSA, N UMEHHO 3Tu
CBELIeHVS MPU HEKPUTUYECKOM K HUM OTHOLLEHUU (UTYpUPYIOT 3aTeM B
00BMHUTENBHOM 3aKN0YeHUW 1 npurosope. Hanpumep, 14 anpens 1957
r. 6bin 3a4ep>kaH 3a Kpaxy rpaxgaHuH, Ha3BaBLUMIACA B OTAENIEHUN MU-
nvummn Aypadenko C. C. Mpotus AypayeHko C. C. 6bi10 BO36YXAEHO
yronosHoe feno noct. 1, u. Il ¥Ykasa Npe3ngnyma BepxosHoro Coseta
CCCP o1 4 vioHsa 1947 r. «O6 ycuneHun 0xpaHbl IMYHON COBCTBEHHO-
CTU TpaXXaaH».

B npouecce paccnefoBaHus Gbina nNpousBefeHa NpoBepka camo-
JINYHOCTWN OBBUHSIEMOTrO WUCTPeOGOBaHWEM CMpPaBOK YrofioBHOW (B TOM
yucne [aKTWUMOCKOMMYECKOR) permcTpaumu, [ONpocoM Matepu 06Bu-
Hfemoro. B pesynbTaTe MpoBepKM ObIIO YCTaHOB/EHO, YTO AEACTBU-
TenbHas ammauna 06BrHsAemoro AHapees B. T. /3 cnpaBoK YronioBHOM
peructpauum 6bi10 BUAHO, YTO AHApeeB B. T. HeO4HOKPaTHO CyAuWcs
nog, pasHbIMK hamMUINSMU.

V3 npusegeHHOro npumMepa BUAHO, YTO MPUHATUE Ha Bepy MoKa-
3aHUI 0OBMHSAEMOrO O TOM, YTO OH — VMIMEHHO TO /L0, 3a KOTOpoe cebs
BblfaBasi, MOr/I0 6bl NPUBECTU K CyAeOHOM owmnbKe, K TOMY, YTO Hakasa-
HWe 6bl10 Obl onpefeneHo 6e3 yyeTa IMYHOCTU 0OBMHAEMOr0—3aKope-
Heforo peLuanBucTa.

Mpy paccnefoBaHUM YrofIoBHOrO fena HeJocTaTouyHO elle ycTa-
HOBWTb, YTO 0BGBMHSIEMBI COBEPLUMA YTO/IOBHO-HaKasyemoe gesHue. He-
06X04MMO eLLe BbIACHUTL OOCTOATE/LCTBA, XapakTepusylolime cyobek-
TUBHYIO CTOPOHY COCTaBa NPecTynseHns.

YronosHasi OTBETCTBEHHOCTb /iMLA 32 COBEPLUEHHOE [esHWe Ha-
CTyNaeT TO/IbKO NPU BUHOBHOM COBepLUeHUN ero. Te Uy uHble nocnes-
CTBMSI MOTYT ObITb BMEHSIEMbI MOACYAVMOMY MPU HAIMYUM MPUYUHHON
CBA3N MeXay AencTBUEM MM Ge3deicTBrMeM MOACYAUMOrO WU STUMK MO-
CNefCTBMAMU; €CN NpU 3TOM OYAeT yCTaHOB/IEHA ero BuHa. [oaTomy
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KaKgblii pa3 npW mccnefoBaHUM KOHKPETHOMO YrofIoBHOMO Aena Heob-
XOAMMO BbISICHUTb, UMEETCH /I BUHA B (DOPMe YMbICNa UK B (DOpMe He-
OCTOPOXHOCTW. [pK 3TOM JOMKHO BbITb BbICHEHO, KAKOn MMEHHO YMbl-
Cen UMen MecTo B AaHHOM C/ly4Yae — MpPSMORA UM KOCBEHHbIN; B KaKoW
(hopMe NPOsBKMIACE HEOCTOPOXHOCTL — B (DOPME HEBPEXHOCTU WK ca-
MOHaJesHHOCTW. Bce 3TW MOMEHTbI MO3BONAIOT MPaBUIbHO YACHUTH
CTeneHb O6LLECTBEHHON ONACHOCTY AESIHMSA W NPaBWIbHO KBaUULMPO-
BaTb €ro B COOTBETCTBMM C OMPeAe/IEHHO HOPMOIA MaTepuanbHOro npa-
Ba.

B cype6bHoii npakTtuke BepxoBHoro Cygsa CCCP HeOAHOKpaTHO
nof4YepKmBaoch, YTO MWL YCTAaHOBMEHME BYHbI B TOI (hopMe, KoTopas
TpebyeTtca B AaHHOM C/lyyae YronoBHbIM 3aKOHOM, aeT OCHOBaHuWe, /1S
NPU3HaHUS HaIMUUA COCTaBa NPECTYN/EHUS.

Tak, B onpegeneHnn CyaebHOA Konneruy no yronoBHbIM fAefiam
BepxosHoro Cyaa CCCP ot 16 maa 1953 r. no geny T. v gpyrux ckasa-
HO: «..X0Ta T. n B. cBOMMM AEACTBMSAMM 0OBLEKTUBHO M COAECTBOBASIN
cosepLueHUMio M. 1 M. xuuleHus 11 268 py6., HO NMOCKO/bKY OHW He CO3-
HaBa/u MpW 3TOM, YTO OKa3blBAKOT COAENCTBME XULLeHNtO, TO T. 1 B. 3a
3T eCTBUSA He MOTYT HECTU OTBETCTBEHHOCTM KaK COYYaCTHUKM XMLLe-
HUS»,

K uncny 06CTOATENLCTB, YCTAHOB/IEHME KOTOPbIX HEO6XO0AMMO
npy 1cCcnefoBaHUM CyObEKTMBHON CTOPOHbI, OTHOCATCS MOTUB W Lefb
MPeCTYNHON AesTensHOCTU. MOTMB MPECTYNNEHNIA — 3TO NOBYyAWTENb-
Hasi NpUYKHa, 3acTaBAKOLas UL AeiiCTBOBATb M CTPEMUTLCS K JOCTU-
YKEHVIO onpefeneHHol Lenw. Lienb e NpecTynHOR aedTenbHOCTM — pe-
3ynbTaT NPOTVUBONPABHbIX AEACTBUIA, K AOCTVKEHMIO KOTOPbIX OblaN Ha-
npas/fieHbl YCUNA NPEeCTYNHUKA.

B psge cnyvaeB MOTUB NpefycMOTPEH 3aKOHOM B KayecTse Mpu-
3HaKa cocTaBa npectynseHus (Hanpumep, cT. cT. 73, 136 YK PCOCP),
OfHaKo 1 B Tex ciy4asx, Korja 3akoH npsMo He npefycmartpuBaeT Mo-
TUBA JesHWS, BBUCHEHWE ero 06s3aTe/lbHO No Kaxaomy aeny. MoTus 1
Lenb MNPEecTyrnHON [AeATeNbHOCTM — He (DaKy/NbTaTVBHbIE MOMEHTSI
CyOBEKTVBHOWM CTOPOHbLI COCTaBa MPECTYMN/EHNs, KOTOpbIe NoAJ/iexar uc-
CeflOBaHNIO NWLLb NO OTAENbHbIM KAaTeropusaM Aen, a SBAfTCA TakuMu
06CTOATENLCTBAMU, KOTOpblE TPeOYHOT 0043aTeNlbHOr0 KX BbISCHEHUS.
Ecnn He ycTaHOB/IEH MOTMB AesHUA, (aKkT COBEPLUEHMA MOACYAUMbIM
NPeCTyn/IieHNs He MOXET CUMTATLCA Be3yC/IOBHO YCTaHOB/EHHBIM. B or-
pegeneHun CyaebHoli Konnermy no yronoBHuIM genav BepxosHoro Cy-
fa CCCP ot |l ceHTabps 1954 r. no fgeny K. B KauecTBe OCHOBaHMA K
OTMeHe Mpuroeopa ykaszaHo: «[pefasapuTesnibHOe U cyfebHoe CneAcTBue
no AaHHOMY fefnly NpoBefeHbl HeyO0BMeTBOPUTENbHO. 3adMKCUpoBas
NWLWb OTAENbHbIE BHELWHME (haKTbl, ONPeAeNMBLLNE BbIBOS 06 yOMIACTBE,
OpraHbl CMeaCcTBUS U Cyf He BCKPbIAWM MOA/MHHLIX MOTVMBOB YOWIACTBA,
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He BbISICHUIN B3aMMOOTHOLUEHMI A K. 1 noTepneBLIEro U MpUYMH Mo-
B/IEKLINX YOUIACTBOY.

Mpwn paccnefoBaHWM M paspeLLeHUN YTONOBHbIX Aen B NpeameT
[OKa3bIBaHWA AO/MKHbI BK/IKOYATbCA M 06CTOATENbCTBA, YCTPaHsoLme
MPOTVBONPABHbIA XapakTep AesiHUS U OTBETCTBEHHOCTb ML 3a COBEp-
LUEHHble AECTBMSA, a TaKKe 0O6CTOATENbCTBA, BAMSIOLLME HA CTEMEHb U
XapakTep OTBETCTBEHHOCTU 0OBMHSIEMOTO.

YCTaHOBNEHWE COBbLITVS MPECTYNNEHUS U COBEPLLUEHME ero 06Bu-
HfeMbIM CamMO MO cebe HeaoCTaTOYHO elle A PelleHus Bonpoca 06
YrO/I0BHON OTBETCTBEHHOCTW 3TOr0 OGBMHAEMOrO U O MPUMEHEHWUM K
HeMy Mep HakasaHusl.

CnepgoBaTtenb v CyfibW, pacCMaTpuBast BCKO COBOKYMHOCTb 3/1EMeH-
TOB COCTaBa NPECTYN/ieHNsi, 06513aHbl BbISCHUTb, KakoBa O6LLECTBEHHAs
OMacHOCTb AesHMS U LA, ero coBepLUMBLLEr0. B ToM cnydae, eciu 6y-
[T YCTaHOB/IEHO, YTO K MOMEHTY paccfefioBaHUs WM PacCMOTPEHUS
Jena B Cyae BCNeACTBME W3MEHEHWUS 0BCTaHOBKMW, COBEPLUEHHOE BMHOB-
HbIM JesiHMe MOTEPSNOo XapakTep O6LLECTBEHHO OMAcHOro WM 3TO L0
nepectano ObiTb OOLLIECTBEHHO OMAaCHbIM, a PaBHO, e€CnyM MNPecTynHoe
JesiHWe B CUly Maso3HauuTeNbHOCTU He MpeacTaB/sieT O6LeCTBEHHON
0MacHoCTK, NN, COBEPLUMBLLEE MPECTYM/IEHNE, MOXET ObiTb 0CBOOOX-
[IEHO OT YrOMI0BHOM OTBETCTBEHHOCTU. OCBOOOXAEHNE OT YrOMI0BHOM OT-
BETCTBEHHOCTW B/IEYET COBEPLLEHME NPECTYMNNEHWSI B COCTOSHWUM Heob-
XOMMOIi 060POHbI NN KpaitHein He0OXOANMOCTH.

Mo fenam 0 HEeCOBEPLLEHHONETHWUX B NPeAMeT A0KasblBaHWS MOA-
NeXkaT BK/THOUYEHWHO 0BCTOSTENbCTBA, CBUAETENLCTBYIOLLME O LOCTUXKE-
HUM BO3pacTa, MNPV KOTOPOM BO3MOXHA Yroj0BHash OTBETCTBEHHOCTb. K
YrOMOBHOI OTBETCTBEHHOCTM 3a COAEAHHOE MOTYT MPUBEKATLCA NMLLb
/Mua, KOTOPbIM [0 COBEpLUEHUS MPECTYNNeHUs WCMOMHUAOCH LUeCT-
HaguaTb neT. Jlnua, coBepLIMBLUME NPECTYMNJIEHNE B BO3PacTe OT YeTbIp-
HaguaTV A0 LWeCTHaauaTy feT, MOAMEXaT Yrof0BHON OTBETCTBEHHOCTU
MWL 3a YOWIACTBO, YMbILLI/IEHHOE HAHECEHWE TENECHbIX MOBPEXAEHMWIA,
MPUYMHMBLLIMX PacCTPOMCTBO 3[40POBbS, M3HACWU/IOBaHME, Pa3boiiHOe Ha-
nafieHne, Kpaxy, 3/10CTHOE XYAUraHCTBO, YMbILIIEHHOE YHUUYTOXEHWE
UM NOBPEXAEHWE TOCYAaPCTBEHHOIO, 06LLECTBEHHOIO UMYLLECTBA WK
JINYHOTO MMYLLECTBA FpaXKaH, MOBMEKLLEE TSHKENble MOCNeACTBUSA, a TakK

e 33 YMbILL/IEHHOE COBepLUEHWe AeVCTBUIA, MOTYLMX Bbl3BaTb KpYLLe-
HWe noespa.

Ha npakTuke cnefcTBeHHble U CyAebHble OpraHbl MHOTAA He yae-
NAOT [AOCTATOYHOrO0 BHWUMAHWA UCCMELOBaHUIO 3TOr0 06CTOATENLCTBA,
YyTo BefeT K HemnpaBWIbHOMY pelueHuto gena. Tak BepxosHblii Cypg
CCCP oTtmeHun npurosop no geny M. Ha TOM OCHOBaHWW, YTO Cy[ He
uccneaoBan € JOCTaTOMHOWM TLATENbHOCTbH BO3pPacT 00BMHAEMOro. B
onpeaeneHun CyaebHoI KONernn no yronoBHbIM genam oT 12 Hosops
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1951 r. ckasaHo: «M. Mo NPMOLITAM B THOPbMY MOC/E OCYXXAEHWS 3asBU/,
yto OH M. MyHup CadmeBmny, 25 aBrycta 1937 r. poxaeHus, a He M.
Camup-xaH CacmeBud. 1934 roga poXxaeHus, Kak ykasaHo B NpUroBope.

B fene nveetcs CBUAETENLCTBO O poxkAaeHMM 3a Ne 482926 ot 26
uonsa 1950 r., BblgaHHOEe 6HOPO 3anuceli akTOB PaXKAaHCKOro COCTOSIHMS
Ha nmsi M. Camump-xaHa CadmeBnua, 1934 roga poxaeHus. CeuaeTesb-
CTBO 0 poxaeHuM 3a Ne 765843 oT 3 ceBpans 1951 r., umetoLleecs B
NIMYHOM fAene 3aK/HYEHHOro, BblgaHo Ha nuMs M. MyHupa CadmeBnya,
poxzaeHus 25 aerycrta 1937 T.

Takum 06pa3om, BO3pacT U UMSA OCYXXEHHOro Mo fgeny B AoCTa-
TOYHOI CTEeMeHW HW OpraHoM MpeABapUTENbHOTO CNeACTBMS, HW CyAOM
He 6bl/IN YCTaHOB/EHbI».

YT0N0BHYK OTBETCTBEHHOCTb 33 COZEAHHOE MOryT HecTu Mo Co-
BETCKOMY 3aKOHY /IWLLb NMLa BMEHsieMble. He NOANEXMUT YrofioBHOM OT-
BETCTBEHHOCTW NNLLO0, KOTOPOE BO BPEMS COBepLUEHMS NMPeCTynieHns Ha-
XOAMWNOCh B COCTOSAHUM HEBMEHSIEMOCTU, & TAKXKE He MOAJIeXUT Hakasa-
HUIO NNLL0, COBepPLUMBLLEE NPECTYNJIEHWNE B COCTOSAHUN BMEHSEMOCTH, HO
[0 BbIHECEHMS CyAOM MpMroBopa 3aboneBlUee AYLLUEBHOV 60Me3HbHO,
NALUAIOLLEN ero BO3MOXHOCTW OTAaBaTb OTYET B CBOMX [LEWCTBMAX WM
PYKOBOAWUTL UMW. 10 BbI3AOPOBNEHUN 3TO NIMLO MOXET MOAJSIEXATb Ha-
KasaHuio. Tpu paccnefoBaHUU M PacCMOTPEHWUM YronoOBHOIO Jena Het
Heo6X04MMOCTM NOABEPraTh KXAbIA pa3 cneuuansHOMY UCCNefoBaHNIo
BOMPOC O BMEHSIEMOCTU U MCUXMYECKOM COCTOSHUM 06BUHSAeMOro. Of-
HaKo ecnn No 06CTOATENbCTBAM fe/1a BOSHUKAKT COMHEHWS B MCUXMYe-
CKOM MOMHOLEHHOCTW 0BBMHSEMOr0, 3TOT BOMPOC AOC/MKEH ObiTb BK/IHO-
YeH B MpeaMeT uccnefoBaHms. Cyg B TakoM criydae 06s3aH Npu nocra-
HOBKE MPMroBopa paspellnTb BONPOC O BMeHsemocTn (cT. 321 YTK
PC®CP). MpuMeHNTENBHO K NCCNEA0BaHNIO BMEHSEMOCTM 0BBUHSEMOrO
OTHOCWUTENbHO COBEPLLUEHHOr0 MM MPECTYMN/EHUS BeCbMa BaXKHbIM BNS-
eTCH COMoCTaBNeHNe BO3MOXHbIX MOTMBOB COLEAHHOr0 C XapakTepom
CobbITHS.

HecooTBeTCTB/E MOTVBA U COLEAHHOrO, a PaBHO OTCYTCTBME MO-
TUBA SBNAKOTCA TaKMMWU 06CTOATENLCTBAMM, KOTOPbIE CBUAETENbCTBYHOT
0 BO3MOXXHOVi HEBMEHsEMOCTM cybbekTa. Hanpumep, no geny Y. Cyge6-
Has Kofinervs no yrososHbIM fgenam BepxosHoro Cyaa CCCP oTtmevana:
«[MokasaHnst Y. 0 MOTMBaX, NoOyaMBLUMX ee K COBEPLUEHMIO YOuiicTBa
W., oBHapyXunBaeT IBHOE HECOOTBETCTBME MEXAY 3TUMW MOTMBaMK U
COBEpPLUEHHbIM, AeCTBMEM. B 3TWX MOTMBaX He TOMbKO HENb3s HaiTu
06bSACHEHNE COBEPLLEHHOMY YOWACTBY, HO UMW HeMb3s U 06BACHUTL TO
0c060 BO30YX/EHHOE COCTOSIHME, B KOTOPOM A0/MKHA Oblfla HAX0AWUTbCS
Y., 4T0bbl COBEPLUNTL €ro Takum Crocobom. Mpu Takmx yCnoBusX kak
OpraHbl paccnefoBaHus, Tak 1 Cyf A0MKHbI BbiNv N0 COOGCTBEHHOW MHK-
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LmaTvBe MOCTaBUTb BOMPOC O HEO6XOAMMOCTU UCCNef0BaHNSA yLLEBHO-
ro 3[10POBbsI 0OBMHSAEMOW».

YToNn0BHasA OTBETCTBEHHOCTb 3@ COBEPLUEHHOE fJesiHUE He MOXET
MMeTb MecTa MpY UCTEYEHUW CPOKOB LABHOCTMW, YCTAHOB/IEHHbLIX CT. 41
OcHoB YronoBHOro 3akoHogatesibctea Coto3a CCP 1 cot3HbIX pecnyob-
Nk 1958 roga. McteyeHne cpoka [aBHOCTU, a TakXe M3faHue akta 06
aMHUCTUM BNeYeT 3a coboii B CTaAuM NpeABapuTe/IbHOrO pacc/iefoBaHms
npekpaLleHne fena, a B Cyfe — 0CBOBOXeHMe 0T HakasaHusa (CT. 5 m.n.
3,4 OcHoB yrosioBHoro cygornpoussogctea Cotoza CCP u COHO3HbIX pec-
ny6nuk 1958 roga).

v nocne NpoBepKM BCeX YKAa3aHHbIX Bbllle MOMEHTOB W yCTa-
HOBJ/IEHUSA, YTO JefHWE UMENO MECTO W ABMISETCA NPECTYMNIEHNEM, B €ro
COBEpPLUEHUN BWHOBEH OOBMHSEMbIA W OTCYTCTBYIOT 06CTOATENLCTBA,
YCTPaHAoWYMe ero OTBETCTBEHHOCTb, Cy[ MOXET MepeiTn K Bbl6opy
KOHKPETHOA Mepbl HakasaHus. HakasaHue 4O/MKHO ObITb CripaBean-
BbIM, OTBeYaloLWMM 3aja4yam 60pbObl C MPECTYMHOCTHIO, UCXOAALLMM U3
XapakTepa 1 cTeneHn 06LLECTBEHHOM OMacHOCTW COBEPLLEHHOrO NPecTy-
MMEHNS U NNYHOCTM BMHOBHOIO (CT. 32 OCHOB YrofIOBHOIO 3aKOHOZ4a-
TenscTBa Cotoza CCP 1 cotosHbIX pecny6nmk 1958 ropga, cT. 45 YK
PC®CP). MoaToMy npu Ha3HauYeHWN HakasaHWUs Cy[ AO/MKEH YUUTLIBATL
BCe OTArYatoLiMe WU CMAryarolime 06CTOATENbCTBA, MOTYyLLMe MOBAUATbL
Ha XapakTtep 1 pa3Mepbl Haka3aHus (CT.cT. 33, 34 OCHOB Yrof0BHOIO 3a-
KoHofatenbcTBa Cotosa CCP 1 coto3HbIX pecny6imk 1958 r.).

MepeyeHb OTArYaOWMX WM CMATYatOLLMX OOCTOATENbCTB, YKas3aH-
HbIX B 3aKOHE, He AIBNSETCS McyepnbiBaloWmMM. bonblioe paHoo6pasmne
Jen 06ycnoBaMBaeT M pasfnyme 06CTOATENbCTB, KOTOPbIE MOMYT ObITh
pacLEeHeHbl KaK OTAryarolye Uan cmsryarolme OTBETCTBEHHOCTb. Ta-
K/MW 00CTOATENbCTBaMM, HanpuMep, MOryT ObiTb KpYMHbI/A pa3mep no-
XWLLEHHOTO, YK/TOHEHWE OT SIBKM K CNEACTBUIO U Cyay, NpeXKHee NoBeje-
Hue nuua (M10Xoe WM XOpoLlee), yyacTue AaHHOro nuua B Benmkoit
OTeyeCTBEHHON BOIiHE, MONYYeHHbIE UM Harpagpbl, MHOFONETHSAA 6e3y-

npeyHas paboTta 0GBMHAEMOrO, ero COCTOsSHME 30POBbA U CeMeliHoe no-
NOXEHWE U T. A.

Tak, no geny b. 6bI10 YCTaHOBNEHO, YTO B HOUb Ha 25 aBrycra
1956 r., HaXOAACb Ha KpbILLe BaroHa naccaxupckoro noesga Ne 13 Mo-
ckBa — TallLKeHT, OH coBepLuMA pa3boiiHoe HanageHwe Ha rp-Ha L., Ha-
Hecs eMy KamHeM [iBa yapa no ronose, 3abpan 450 py6., cHAn Tygu,
OpIoKK, NKAK, a 3aTEM CTONKHY/ ero € KPpbILLW BaroHa Ha Xofy noesga.
OT nonyyeHHbIX NoBpeXaeHuiA LLL. ymep.

20 pekabpsi 1956 r. Bb. 6bl1 OCYyXAeH N0 COBOKYMHOCTW MpPecTyn-
NEHWA ¢ NMpuMeHeHeM Ykasa Mpesngnyma BepxosHoro Coseta CCCP
ot 30 anpens 1954 r. «O6 yCUNEHUW YFOMOBHON OTBETCTBEHHOCTM 3a
YMbILLIEHHOE YOUICTBO» K BbICLUE Mepe HaKasaHWs — paccTpeny.
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Mpu paccmMOTpeHMM Aena No KacCalMOHHOI Yanobe OCYy>XXAEHHOro
NpuroBop Oblf M3MEHEH B CTOPOHY cMsryeHus. KaccaumoHHas MHCTaH-
UMA UCKNOYMMIA U3 HEro NpumeHeHne B OTHoweHuM Bb. Ykasa [Npesu-
anyma BepxoHoro Coseta CCCP o1 30 anpens 1954 r, «O6 ycuneHun
YrOMI0BHOM OTBETCTBEHHOCTM 32 YMbILLIEHHOE YOUICTBO». Bhicwias Mepa
HakasaHus no cT. 136, 4. 1, n. «a» YK PCOCP 6blna 3aMeHeHa [JecsTbio
rogamu nuweHus csobogbl, C NOCNeAYOWMM NOpaXeHneM B M3bupa-
TeNbHbIX NpaBax CPOKOM Ha MATb feT.

"eHepanbHbIi Mpokypop CCCP BHec npoTecT B MeHym Bepxos-
Horo Cyga CCCP 06 0TMeHe onpeAeneHns KaccaluyoHHON MHCTaHLMKU No
MOTMBaM HeOB6OCHOBAHHOCTW 3aMeHbl b. BbICLUel Mepbl HakasaHus -
LLIEHMEeM CBOOObI.

Mnenym BepxosHoro Cyga CCCP yposneTsopun npotect. B Ka-
4ecTBe OCHOBaHWi AN OTMeHb! ONPeLeneHNst KacCalMOHHON NHCTaHLMK
B MOCTaHOB/IEHUW YKa3blB/IOCb Ha LENblid psg 06CTOATeNbCTB, OTAr-
YaroLWMX BUHY NOACYAUMOr0: HeOLHOKPATHYIO CyAuMOCTb b., yyactue B
XWLLEHNN TOCYLAPCTBEHHOIO U 06LLECTBEHHOIO UMYLLECTBA B KPYMHbIX
pasmepax, nober U3-nog CTpaxku, CoOBEpLLEHNE NOCNe TOro, Kak b. 6exarn,
elwe 6onee TAXKKOr0 MPecTyrnneHnus — YMbILWJIEHHOTO YOuiACTBa Mpu
OTArvaloLMx 06CTOATENLCTBAX.

MpW3HaB, 4YTO COBOKYMHOCTb BCEX YKas3aHHbIX Bbile 06CTOos-
TeNbCTB XapakTepu3yeT 0COOY0 OOLLECTBEHHYHO OMacHOCTb JINYHOCTM
OCYXXEHHOr0 1N 0COBYI0 TAXKECTb COAEAHHOro um, MneHym BepxoBHOro
Cyna CCCP noctaHosneHvieM oT 12 anpens 1957 r. onpefeneHue Kacca-
LIMOHHOM UHCTaHLMM OTMEHWU W HaNpaBUA LeN0 Ha HOBOE KacCalMOHHOe
paccMOoTpeHue.

B psage cnyyaeB npecTynneHus BrekyT 3a CO60M MpuYMHEHMne
NMYLLECTBEHHOI0 Bpeja O6LLECTBEHHbLIM, FOCYAapPCTBEHHbLIM OpraHm3a-
LMAM W OTAE/bHbIM rpaXgaHaM. VIMyLLeCTBEHHbIA Bpes MOXET HacTy-
MUTb B pe3y/ibTaTe XULLEHWS TOCYLApPCTBEHHOrO M OGLLECTBEHHOIO
MMYLLLECTBa, KpaXku, pa3bost MOLLUEHHWNYECTBA, AOMKHOCTHBLIX NPecTyne-
HUA N T. 4.

PeLLeHre BOMPOCOB, CBA3aHHLIX C FPaX4AHCKAM UCKOM, TpebyeTt
TLLATENIbHOTO UCCNeA0BaHNsA 06CTOATENLCTB, NO3BOAIOLLMX YCTAHOBUTD,
MPUYNHEH N yLLLEP6, pa3mep U XapakTep yliepoa.

B npeameT LOKasbiBaHWNA BXOAAT TakKe 0OCTOATENbCTBA, BbISICHE-
HMe KOTOpbIX HEo6X0AMMO Ans 06ecreveHnss peasibHOr0 BO3MELLEHNS
yuiepba: Hanmyve y 06BMHAEMOrO MMYLLECTBA, €r0 MECTOHAXOXAEHWe,
BO3MOXHOCTb 06paLLeHMs Ha 3TO MMYLLECTBO B3bICKaHUs 3a yluepb u T.
a.

bopbba ¢ MPecTynHOCTLHO TPeByeT He TOMbKO PacKPbITUS KaXkaoro
NPECTYMN/IEHNS N BbISB/IEHUA MPECTYMHUKOB, HO 1 paboTbl MO Npeaymnpe-
YXAEHWIO MPecTynneHuid B Byayluem. ViccnegoBaHne 06CToATENLCTB pac-
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cJlelyeMOoro TIPECTYIUIEHUSI JOJDKHO BKIIIOYATh BBISIBJIEHWE YCJIOBUI,
CIOCOOCTBOBABIIMX COBEPIICHUIO JAHHOTO MPECTYIUICHUsI, U UX yCTpa-
HeHue. OOCTOSATEIBCTBA TAKOTO pojia BeCchbMa Pa3HOOOpPa3HbI U 3aBUCST
OT XapakTtepa mpectyruieHus. YeTkasi MX xapaKTepuCTHKa JaHa, B 4acT-
HocTH, B moctaHoBieHuu [Inenyma BepxoBHoro Cyma CCCP or 28 mas
1954 r. «O cymebOHOIT mpakTuKe IO IpuMeHeHUIo YKaza [Ipesummyma
BepxosHoro Coera CCCP ot 4 utoHs1 1947 1. «O0 YyrojoBHOI OTBETCT-
BEHHOCTH 3a XHWILEHUE TOCYIapCTBEHHOTO M OOIIECTBEHHOTO MMYILECT-
Ba». B 3TOM MOCTaHOBJIEHUU Cy/laM MpejiaraeTcsl «Ha OCHOBE TIIATEb-
HOTO UCCJIeIOBaHUSI OOCTOSITENILCTB Jiejia BBISICHSITh TPUYMHbI, CITOCOOCT-
BYIOIIIME XUIIEHUSIM, U TOBOIUTb YACTHBIMM OTIPENCIICHUsIMU 10 CBele-
HUSI COOTBETCTBYIOILMX OPTraHOB O BBISIBJIEHHBIX HemocTaTKax (Iioxast
MOCTAaHOBKA yyeTa, OXpaHbl UMYIIECTBA U T. I1.) JJI UX YCTpAaHEHUs, a B
HEOOXOIMMBIX CydasiX BBIHOCUTb YaCTHBIC OMpENe/IeHUsI O MpUBIeYe-
HUY BUHOBHBIX K AMCUMIUIMHAPHON WY YTOJIOBHON OTBETCTBEHHOCTUY.
HccnenoBaHue o00CTOSITENBCTB, CIOCOOCTBYIOIIUX COBEPIIEHUIO
MPECTYIJICHU, MPUHOCUT OOJIBIIYIO TMOJIb3y TOCYIApCTBY, AENy YKper-
JIEHUSI COLMAIMCTUYEeCKON 3aKOHHOCTHU, TaK KaK MOMOTaeT BCKPbIBATh
HEIOCTaTKM B paboOTe COOTBETCTBYIOLIMX MPEANPUITUN, YUPEXKICHUI,
OpraHu3aluii, TPUHUMATh AEMUCTBEHHBIE MEPbl K UX YCTPAHEHUIO, TTPU-
BJIeKaTh K OTBETCTBEHHOCTH JIML, CBOMMM NEWCTBUSIMU CO3MABIINX BO3-

MOKHOCTb COBECPLICHU A HpeCTyHJ’[eHI/II‘/JI.
* k

*

Bbiliie MBI paccMOTpeJIM OCHOBHbBIE€ TPYMITbI OOCTOSITENILCTB, BXO-
ISIIMX B MPEAMET N0Ka3bIBaHMS IO YrojoBHOMY neny. [locienoBaTesnb-
HOCTb, B KOTOPOIi 3TU TPYyMITbl PACCMOTPEHBI HAMU, BOBCE HE OIpenesieT
TaKylo e MOCJIe0BATeIbHOCTb BbISICHEHUSI O0CTOSATEILCTB, BXOISIINX B
Ty Wi uHyto u3 Hux. CobupaHue, IpoBepKa 1 OLIEHKA 10Ka3aTeJbCTB Ha
MPaKTUKE MPUBOIAT K TOMY, YTO OJTHOBPEMEHHO MOTYT yCTaHABIMBATbCS
00CTOSITENIbCTBA, BXOASIIME B pa3Hble rpynibl. B mose 3peHus ciencr-
BEHHBIX U CyAEeOHBIX OPraHOB MOTYT TaKXe IOMNaaaTh OOCTOSITEJIbCTBA,
WCKITIOYAIOIIMe TIPOTHUBOIPABHBIN XapakTep NesHUs, yCTaHaBIMBalOLIMe
HaJIMYue WIM OTCYTCTBUE MaTepUaIbHOTO yiliepba u T. II.

OnHako MpUHATasE HAMU TOCJIeN0BaTeIbHOCTh MePEeYrCIeHUs] OC-
HOBHBIX TPYMIT CYIIECTBEHHBIX 0OCTOSITENLCTB HechaydyaiiHa. OHa oTpa-
JKaeT TMOCJICOBATEIbHOCTh PEIIeHUs] CliefioBaTeieM W CYJIOM OCHOBHBIX
BOITPOCOB IO JieJly HA OCHOBAaHUM BBISICHEHHBIX U YCTAHOBJIEHHBIX 00-
CTOSITENBbCTB. Takylo Xe TMOCJIeIOBaTeIbHOCTh PAa3pelieHUs] OCHOBHBIX
BOIPOCOB ycTaHaBauBaeT 3akoH (cT. 320 YITK PCOCP).
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A. N. TpycoB
OCHOBbI TeopuKn cyaebHbIX AoKa3aTe/IbCTB
(KpaTknin ouepk). M., 1960, c. 69-77

NMPEOMET NOKASbIBAHNA

MocKonbKy [OKa3blBaHMe NpeAcTaBnseT cob0i No3HaHWe, TO CO-
BEPLUEHHO SICHO, YTO OHO, KakK M BOOOLLE BCAIKOE MO3HaHWe, A0/MKHO
MMeTb CBOVi NMPeAMET MUCCNef0BaHNS.

Takum 00bEKTOM MCCMEfOBaHMA U MO3HAHWS MO cyaebHOMY aeny
ABMAOTCA Te (akTbl, KOTOpble CrefyeT AoKasaTb, YCTaHOBWUTb, YTOObI
[€eno Morno 6biTb NPaBUILHO PaspeLLEHO.

B npoueccyanbHoO nuTepaType 3Ta COBOKYMHOCTb (PaKTOB, MOf-
NeXallMx YCTAaHOBMEHWNIO NO KoMy feny B LieNsX ero npaBUIbHONo
paspeLUeHmns, nosyynna HaseaHue npegMeTa AOKasbliBaHMs MO Yronos-
HOMY deny.

3apaHee Hefb3s CKasaTb, Kakue MMEHHO 0BCTOATENbCTBA AO/MKHbI
OblTb OTHECEHb! K CYLLECTBY paccMaTpvMBaeMoro fena W, cnefoBateb-
HO, COCTaB/ISiITb MPEAMET ero uccnefoBaHns, Mbo 3TO 3aBUCWUT OT KOH-
KPETHbIX 0COGEHHOCTEN KaXKAOro Aena.

OfHaKo, No/b3ysCb YKa3aHWeM 3aKOHa 1 0600LLas NpakTuKy Ao-
KasblBaHWS,, MOXHO B LieNsX OPWMEHTMPOBKM YCTAHOBUTL B CaMOM 06-
LEeM BUAE Kpyr Tex (pakTOB, KOTOpble AO/MKHbI ObITb MCCNef0BaHbl Mo
YrOMIOBHbIM f€enamM U 6e3 BbICHEHWSI KOTOPbIX [en0 He MOXET OblTb
NpaBubHO paspeLLeHo.

KakoBbl e 3TW (haKTbl, ABASIOLMECH 3/1EMEHTaMM, COCTaBHbLIMM
yacTsMM NpeaMeTa AOKa3blBaHWA?

OCHOBHbIM Cpeamn Hux, 6e3ycnoBHO, SIBNSETCS TNaBHbIA NpegMeT
MCCnefoBaHuUs, TO ecTb FNaBHbIl (haKT, 6€3 BbISSCHEHWS! KOTOPOro BOOGLLe
HeNb3s pelaTb HUKaKoe cyfebHoe Aeno.

B cBOlO 04epeab rnaBHbIA (haKT BKIOYaeT B Cebsi pag Apyrux
(hakTOB M 06CTOATENbCTB, COCTABMSAIOWMX €ro 3NeMeHTbl. Bce 3Tn ane-
MEHTbI UM CTOPOHbI, XapaKTepu3ytolinMe OMpPefeneHHbIi cocTaB npe-
CTYNNEHNS, U AO/MKHbI MOANEXaTb YCTAHOBMEHMIO, [OKA3bIBaHWUIO MO
Kaxgomy geny.

Kpome rnaBHOro thakrta, npegMeT A0KasblBaHWS BK/KOYAOT eLle
psg hakToB, OTHOCALWMXCS K: MOC/eACTBUAM NPECTYNIEHNs, 06CTOATENb-
CTBaM, CMOCOOBCTBOBABLUMM MPECTYMNEHMIO, a TaKXKe [0Ka3aTe/bCTBEH-
Hble (haKTbl.
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MOXHO HaMeTWTb CneaytoLyie OCHOBHbIE 3N1EMEHTbI, BXOAALLME B
npeaMeT [0Ka3bIBaHWUA N0 YroNoBHOMY eny.t

1. CobbITve npecTynneHns (Bpems, MecTo, Crnocob u apyrue o6-
CTOATENbCTBA COBEPLLEHNS NPECTYNIEHUS).

3TN (hakTbl XapaKTepU3ytT 06CTaHOBKY, CNOCO6, npegmeT nocs-
raTefibCTea, a Takke BPems, MeCTO U WMHble 06CTOATENbCTBA, MPU KOTO-
PbIX NpecTynneHue 6bi710 coBepLUeHO. Mpu paspeLLeHnn BONPoca 0 Kpy-
re 3TUX (DaKTOB B K&XAOM Cfiyyae CfiedyeT UCXOAUTb U3 AMCNO3ULMN
COOTBETCTBYHOLLEA cTaTbl OCOBEHHOW YacTU YroOBHOIO 3aKOHa, KOTO-
Pblil NpefycMaTpUBaET UCCNefyeMOe NPeCTynHOe fesHue.

C 10pnaNYECKO/ CTOPOHbI KaXKaoe NpecTynieHve XapakTepusyeT-
CA onpefeneHHol rpynnoii  (hakToB, KOTOPble BAUSAIOT HA €ro KBaiu-
(hmKaumo 6o onpedenstoT YCNOBUA OTBETCTBEHHOCTM U T. M. oaTomy
[OKa3bIBaHWIO MOANEXaT (haKTbl, SBAAIOLMECH  KBAIMPULMPYIOLLMMU
MpU3HaKamn NPecTYNHOro AesHUs (Hanpumep, COBEPLUEHWE XWLLEHWS
MOBTOPHO, LUANKOA 160 nyTem pa3boOMHOro HamafgeHws), a Takxke BCe
MHble 06CTOATENbCTBA, KOTOPbIE YCTPAHSAIOT BO3OYX/AEHNE YrOS0BHOIO
NpecnefoBaHNs WA e BNEKYT ero npekpawieHve (Heobxogmmas 060-
POHa, KpaliHAs HeobXOAMMOCTb, UCTEYEHWe LABHOCTW YrO/0BHOIO Mpe-
CnefioBaHus, CMepTb 06BUHAEMOrO W T. N.).

2. BUHOBHOCTb 0BBMHSIEMOrO B COBEPLLUEHWM MpecTynneHus. Cre-
[yeT YyCTaHOBUTb YMbICE/ MO0 HEOCTOPOXKHYHO BUHY 0BBMHAEMOrO, 160
COBETCKOE MpaBO He J0MyCKaeT TaK Ha3blBaeMOro 06bLEeKTUBHOIO BMeHe-
HUS, TO €CTb YrOIOBHOW OTBETCTBEHHOCTM 6e3 BUHbI. YMbICEN W Heoc-
TOPOXHOCTb BbIPXKAKTCA BO BHE B TEX MW MHbIX NOCTYMKax 06BMHSse-
MOF0, B XapaKTepe ero AeicTBuii uin 6e3neiicTBuWiA, B ero MOBeLEeHUN,
BbICKa3bIBaHUAX W T. M. YCTaHOBUB 3TV (PaKTbl, CNEACTBME U CyS MOTyT
cAenatb BbIBOJ O BUHOBHOCTM MW HEBUHOBHOCTN 0BBUHSAEMOTO.

Ecnu npecTynneHve COBEPLUEHO YMbILLAEHHO, TO MOANEXAT [OKa-
3blBAHUIO  TaKXKe NobyauTesbHble MOTVBbLI, OMpejenvBlUMe LeliCTBUS
06BMHAemMOro. Hanpumep, no genam O BPeAUTENbCTBE, AMBEPCUMAX U
TEPPOPUCTUYECKMX aKTax TpebyeTcs [oKas3aTb, UTO 3TV AesHMs  Oblnu
COBEpLLUEHbI C Liefbl0 NoApbiBa MM ocnabneHns MO colmanmcTuye-
CKOro rocypgapcrsa nnm CoBeTcKoii Bnactu. Mo genam 06 yMbILLAEHHOM
ybuiicTBe JOMKEH O6bITb YCTaHOBMEH MOTUB YOMIACTBA, KOTOPbIM MOXET
ObITb KOPbICTb, PEBHOCTb U T. M.

B Tex cnyuasx, Korga no 06CTOATENbCTBAM [fleNa BO3HUKAKOT CO-
MHEHUSI B MCUXMUYECKON MOHOLEHHOCTH 06BUHSEMOTO, nognexat wuc-

! NMogpo6Hee no atomy sonpocy cm. M. C. CTporosuy, MartepuanbHas UCTUHA 1
CyfebHble [0Ka3aTeNbCTBa B COBETCKOM YronioBHOM npouecce, M., 1955, cTp. 260—284.; T
M. MuHbKOBCKWUiA, Mpeaenbl foKa3biBaHUS B COBETCKOM YIOMOBHOM npoLiecce, M., 1956.
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CNefoBaHuIo Bce (hakTbl, HA OCHOBE KOTOPbIX MOXET ObITb CAeNaH npa-
BU/bHbIA BbIBOJ O BMEHSIEMOCTY M/IN HEBMEHSIEMOCTH.

Cy0ObekTamy  YronoBHON OTBETCTBEHHOCTWM MOFYT 6bITb TO/MbKO
nMua, JocTuriuve onpegeneHHoro BospacTa (16, a NO HeKOTOpbIM Mpe-
cTynneHnsm — 14 net).> CnefoBaTenbHO, hakT JOCTUKEHNS 06BUHSE-
MbIM BO3pacTa Yro/0BHOr0 Npec/efoBaHNs AO/HKEH MOAMEXaTb 40Ka3bl-
BaHUIO.

JloKasbiBaHMIO TaKXKe MOANEXMT B pafe ChyyaeB TOT (PakT, yTo
NNLO 3aHWMaso OMNpedeneHHYI0 A0/MKHOCTb (Korja Cy6beKToOM Yrosos-
HO/i OTBETCTBEHHOCTV MO 3aKOHY MOXXET ObITb TOMbKO AO/MKHOCTHOE
nmu),

3. O6CTOATENbCTBA, BAMAIOLLME Ha CTeMeHb WM XapaKTep OTBETCT-
BEHHOCTU 06BMHAeMoro. CtaTtbn 33 1 34 OCHOB Yrof0BHOMO 3aKOHOAa-
TenbcTBa Cotoza CCP 1 COIO3HbIX pecny6nuK, a TakkKe COOTBETCTBYHO-
LMe CTaTbW YrofoBHbIX KOAEKCOB COH3HbIX Pecny6ivK npegycMarpu-
BalOT Psf CMArYaroLWMX W OTAryarowmx 06CToaTeNbCTB. HekoTopble 13
HWX WMET HemnocpeACTBEHHOE OTHOLLEHUE K XapaKTEPUCTUKE IMYHO-
CTW COBEPLUMBLLETO MPECTYN/IEHNE, K CYObEKTUBHON CTOPOHE ero AeicT-
BUI 1N 6e3aeinCTBUS; ApYrMe — XapaKTepuaytoT 00bEKTUBHYIO CTOPO-
HY UM 00BEKT MPECTYNNEHMS, TPETbM — MOTYT OTHOCMTbCA K MNocned-
CTBUAM NpecTynneHusi. HakoHel, BCTpeyatoTcs M TaKue 06CTOATENbCT-
Ba, KOTOpble B TOW UAM MHOIN Mepe OTHOCATCA KO BCEM 3/leMeHTaM Co-
CTaBa MpecTyn/eHus. Bce 3T 06CTOATENbCTBA OKAa3blBAlOT CYLLECTBEH-
HOEe BMMSIHWE Ha NpaBWIbHOE OMpefesieHne CyfoM CTemneHW OMmacHOCTM
MPECTYN/IEHNS N OTBETCTBEHHOCTM MPECTYMNHMKA. [103TOMy OHW BXOAAT B
npeaMeT [OKa3biBaHMS.

BbisicHEHWIO MO Aeny MOAnexXaT Takke Bce Te (haKTbl, KOTOpble
XapaKTepu3ytoT 06BNHAEMOr0 KakK IMYHOCTb (Er0 MPEXHSsS CyAUMOCTb,
MOpa/ibHbIli 06/MK, O6LLECTBEHHAs AEATENbHOCTb W T. M.), C/ioBaM, BCe
Kak oTpuuaTesbHble, TaK U MON0XKWTENbHbIE Ka4eCcTBa 0OBUHSEMOrO, YC-
TaHOBUTb KOTOpPblE CyAy Heo6XoAuMO [N BbIHECEHUS MPaBOCYAHOrO,
CMpaBed/IMBOro NpuUroBopa.

4. Xapaktep v pasmep yliep6a, NPUYMHEHHOTO MPECTYMN/IEHUEM.
MpecTynneHnemM MOXEeT ObITb NPUUYMHEH MaTepuanbHbIi yiepb rpaxpaa-
HWHY, TOCYAapCTBY MM O6LLECTBEHHOW OpraHu3aummn. AcHO, YTO 3TOT
yuwepb f0/MKeH ObITb UccnefoBaH. [omkeH ObiTb AoKasaH (hakT npuyn-
HeHWs yLiep6a, YyCTaHOBNEHbI 0 Pa3Mepbl, BCKPbITbl €0 NPUYMHBI. Bbl-
SCHWTb BCE 3TV MOMEHTbI HEOOXOAMMO, TaK Kak Ha MX OCHOBE K 0OBM-
HAEMOMY MOXEeT OblTb MPeAbAB/EH FPaXKAaHCKUA ncK. B psage cnydaes
pasmep MPUYMHEHHOTO Yyllep6a (Hanpumep, MpW XMLLEHUAX couuanu-

2 Cm. cT. 10 OCHOB YroN0OBHOIO 3aKOHOAATENbCTBA Coto3a CCP 1 COIO3HNK pecry6-
nmK 1958 roga.
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CTWYeCKoli COBCTBEHHOCTM) BANSIET Ha KBAIMMKALMIO MPECTYN/EHNS,
a, CNnefoBaTenbHO, M Ha Mepy HakKa3aHWs OCYXJEeHHOMY.

Cratbd 15 OcHOB yronosHoro cygonpowussogctsa Cotosza CCP u
COIO3HbIX pecnybnmk 1958 rofa BK/IKOYAET B UMCNO OOGCTOATENLCTB,
nog/iexalmnx AoKasblBaHWIO MO YrofioBHOMY Aeny, MMEHHO 3TW, pac-
CMOTPEHHbIE BbILLe YeTblpe rpynnbl (hakToB. COBEPLUEHHO OYEBUAHO,
YTO 3aKOH YKa3blBaeT NNLIb CaMble OCHOBHbIE, CaMble CYLLECTBEHHbIE B
3TOM OTHOLLEHWUX rPYMNbl aKTOB, OTHIOAb He MPETeHAYs Ha ucuepmbl-
BaOWMIA WX nepeyeHb. [Mo3ToMy MpeAMETOM [0KasbiBaHMS MO Yro-
NOBHOMY flefly MOFyT CAYXXWUTb W apyrue akTbl, He OXBaYeHHble 3TUM
nepeyHem. B 3Toli cBA3M 0OpaLLaloT Ha cebsl BHUMaHVE elle ABe rpynnbl
(haKTOB — 3TO 06CTOSATENbCTBA, CMOCOOGCTBOBABLUME BO3HUKHOBEHMIO
NPeCcTYnNeHns, 1 A0Ka3aTeNbCTBEHHbIE (haKTbl.

5. O6CTOATENBCTBA, CMOCOGCTBOBABLLME BO3HWKHOBEHUIO MPECTY-
nneHns. s T0ro 4tobbl MOXHO ObIN0 YCMELWHO BecT 60pbby ¢ npe-
CTYMHOCTbIO B Hallei CTpaHe A0 MOSIHOIO ee VCKOPEHEHWs, Heo6Xo-
AMMO  [106MBATbCS He TOMbKO MO/HOM M CBOEBPEMEHHOI PacKpbIBaEMO-
CTV Y)Ke COBEpPLUEHHbIX MPECTYM/EHWA, HO 1 BCKPbITUS U YCTPaHEHUs
MPUYMH 1 YCNOBUIA, CMOCOOCTBYIOLLIMX BO3HUKHOBEHWIO NMPECTYM/EHNIA.

Ha ceccun BepxoBHoro Coseta CCCP B paekabpe 1958 roga
Mpeacegatens Komuccum 3akoHoAaTenbHbIX MNpeanonoxeHuin CoseTa
Cotoza genytat [. C. MonsHckuii rosopun: «MpegynpeanTb npaBoHa-
pyLUeHUs, cAaenaTb UX HEBO3MOXHbIMWM — BOT Ha 4TO, Mpexae BCero,
CrneayeT HanpaBuTb AEATENbHOCTb FOCYAapPCTBEHHbLIX OpPraHoB M 06Le-
CTBEHHOCTM.

Ha npegnpuatusx, B Ko/xosaX, B ropofax W cenax — Be3fe
Jo/mKHa BbITb  co3faHa Takas 06CTaHOBKa, KOTopas uckoyana 6bl BO3-
MOXHOCTb XY/IMKY — pacxXuLlaTb HapofHOe Ao6po, XynmraHy — Hapy-
LaTb 06LLECTBEHHbIN NOPSAOK, CNEKYNSHTY — BTpuaopora npogasaTb
TOBaPbI»”.

B BbicTynneHun Ha Toi e ceccun Mpeacepatens BepxoBHOro
Cypa CCCP penytaTta A. @. ['OpKMHA ObINI0 OTMEYEHO, YTO «CyAebHble
opraHbl He [eNatoT JA0/MKHbIX BbIBOJOB M3 Pe3ynbTaToB CBOEN paboThl U,
OrpaHN4MBasiCb PacCMOTPEHMEM CYAe6HbIX fen, Fy60Ko He M3y4yaroT U
He 0606Lal0T MPUYNH NPecTynHOCTU»®. «Cyapl, — rosopun fanee A.
®. TOpKMH, — peaKo CUTHaIM3MPYHOT COOTBETCTBYHOLMM OpraHam o
Heo6X0AMMOCTW yCTpaHeHWst B paboTe OTAeNbHbIX NPeAnpuaTUiA, yupe-
YOEHWA N opraHM3aLWin Tex UM UHbIX He0CTaTKOB, CMOCOGCTBYHOLLNX
COBEPLUEHNIO MPECTYM/IEHWIA, U ellle peXXe CTaBAT Mepes COBETCKUMU U

% «W3ecTus» 26 nekabps 1958 T.
* Tam xe.
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06LLECTBEHHBIMW OpPraH13aLMAMN BOMPOChI, CBA3aHHbIE C YCTPaHEHWEM
MPUYMH, NOPOXAAIOLMX NPECTYNNEHUA» .

UTtobbl CneacTBEHHO-MPOKYPOPCKUE U CydebHble opraHbl MOru
CBOEBPEMEHHO WM OOOCHOBAHHO CTaBUTL Nepes COOTBETCTBYHOLMMU Op-
raHn3aLusaMm M LO/MHKHOCTHBIMM - IMLAMMW Takoro pofa BOMpochl, OHW
camy B MnpoLecce paccnefioBaHWUs 1 pa3brupaTenscTsa fefl JO/MKHbI  Bbl-
FCHWUTb WX, MOABEPrHYTb 0BCTOATENLHOMY W [ly60KOMY uMCCrefoBa-
HUIO. A 3TO U 03HAYaeT, YTO OOCTOATENLCTBA, CMOCOOCTBYHOLME Mpe-
CTYN/IEHNIO, HENPEMEHHO LO/MKHbI ObITb OfHWUM W3 31EMEHTOB NpeameTa
[0Ka3bIBaHWA N0 MHOTVM [lef1aMm.

6. [lokasaTeNnbCTBEHHbIE (hakTbl. HakoHew, And TOoro Ytobbl MOX-
HO ObINI0 YCTaHOBUTL BCE NEPeYUCNeHHbIe Bbile (DakTbl U 06CTOATE b-
CTBa M0 Jeny, HY>Hbl, 04eBULHO, Apyrue (hakTbl, TO eCTb 40Ka3aTeNbCT-
Ba. [lokasaTenbCTBaMM SBAAKOTCA UCTOUYHWKW CBEJEHWIA 1 [OKa3aTenbCT-
BeHHble (haKTbl. VICTOUHWMKM [OKA3aTeNbCTB MO3HAKTCA NYTEM HEMo-
CPefCTBEHHOr0 BOCMPUATUA CefloBATENIAMM, MPOKYpPOpaMn CyAbAMU U
OPYrMMU yyacTHUKaMu npouecca. [lokas3aTeNlbCTBEHHbIE (haKTbl YCTa-
HaBNMBAOTCA Ha CMEACTBUM U B CYLe He MyTeM HEnocpefCTBEHHOrO
BOCMPUMATUA, & C MOMOLLLI0 UCTOYHWUKOB [0Ka3aTe/bCTB, TO CTb NyTEM
[0Ka3blBaHWS.

CrefoBaTeNlbHO, [0Ka3aTeNbCTBEHHblE (DaKTbl, ABMAACH [OKa3a-
TeNbCTBaMU, CaMy HY>KAAtOTCS B [JOKa3blBaHUW. TeM CaMbIM OHU Takxe
BK/IOYAIOTCA B UWUCMO (haKTOB, MOAJIEXALLMX [OKA3blBaHWIO, TO €CTb
BXOAAT B NpPeAMeT [OKa3bIBaHUA MO YroN0BHOMY feny.

Mpu uccnefoBaHUM 3N1EMEHTOB NpeaMeTa [0KasblBaHUA MO Yro-
NOBHOMY [lefly CYLLeCTBEHHOE TEOPETUYECKOE U MPaKTUYECKOE 3HAYEeHNE
MMEET BOMpPOC O TOM, BCE /I 0O6CTOATENLCTBA K&XKA0M0 YrofIoBHOIO fena
noA/iexar [OKasbIBaHMIO.

B Haluein nuTepatype 6biNM BbICKa3aHbl Pa3/iMuHble TOYKM 3PEHNS
Mo 3TOMY BOMpPOCY.

Tak, A. f1. BbILUMHCKNIA B CBOE BPEMS BbICKa3al TOUKY 3peHus,
COrNlacHO KOTOPOiA A0Ka3blBaHWIO MOA/EXAT He BCe 06CTOATENLCTBA YTo-
NOBHOTO fleNa, a N1l Hanmbonee CylLeCTBeHHbIE U3 HUX.° DT nonoxe-
HWe, Kak SIBHO OLIMO0YHOe, CnpaBefMBO Nnogsepr kputuke B. Hukona-
€B, KOTOPbIA YKasas, 4To Cyf 06s3aH rny6oKo U BCECTOPOHHE UCCNeao-
BaTb BCE UMetOLLMe 3HaUeHMe 06CTOATENbCTBA AeNa, a He TONbKO Hanbo-
Nee CyllecTBeHHbIe M3 HuX.! Takoe pelueHue Bonpoca ABNAETCA npa-
BW/IbHBIM COTOMY, YTO BCSIKOE UHOE ero peLleHue, B TOM YNC/E U TO, KO-
Topoe npegniaran A. S. BbILWMHCKWIA, OPUEHTUPYET CY/Ei He Ha BCecTo-

5 Tam xe.

© CM. «Tpo6nembl yronosHoii nonuTuku» 1937 r., khura IV, cTp. 20.
" CM. «KommyHucT» 1956 1. Ne 14, cTp. 51,
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POHHWIA MOAX0A K (hakTaMm, a Ha O4HOCTOPOHHOCTb W CyObEKTUBM3M,
upeBaTble CEpPbe3HbIMM OLIMOKAMU W HapyLIeHUAMU 3aKOHHOCTU B Cy-
[Ae6Hoii paboTe.

M. A. YenbLOBbIM BbICKa3aHO MOSIOXKEHWE O TOM, YTO He Mofe-
XaT [OKa3blBaHWMIO 0 YroNoBHOMY fefly 06LLen3BeCTHbIE PaKTbl, «B UC-
TUHHOCTU KOTOPbIX HE MOXET COMHEBATbCA HW OAWMH Pas3yMHbIA 4veno-
Bek» ((hm3nueckme ABNeHUs, BPOLE AHA U HOUM, reorpaduyeckue nono-
YKEHWS| JaHHOM MECTHOCTU, MCTOPUYECKME COBLITUS 1 T. .)%.

MpOoTWB 3TOW TOYKM 3pEHWs CrpaBesMBO, MO HaleMy MHEHUIO,
Bo3paxaeT M. C. CTporosuy, KOTOpbI/ yKasblBaeT, YTO CamMO CO3JaHue
OMnpeseneHHON KaTeropun «06LLEN3BECTHbIX (DAKTOB», He MOAJeXxallux
[0Ka3blBaHNIO MO YrofioBHLIM fefiaM, He MMeeT Hay4yHOro OCHOBaHW4,
TaK Kak 310 OblfI0 XapakTepHO 419 Teopumn (hopMasibHbIX [0Ka3aTenbCTs,
a TaKKe XapaKTepHO A/19 aHr0-aMeprKaHCKOro yronoBHOro npotecca (¢
ero KpainHum (opmMan3amMoM M KayMCTUUYHOCTLIO), rae 0683aHHOCTb A0-
KasblBaHWA NIEXUT TOMbKO Ha CTOPOHAX, KOTOpble 0CBOGOXAatoTcA OT
MpesCTaBeHNs [0Ka3aTeNbCTB B CydYae NPU3HaHUA (hakTa «obLuen3Be-
CTHbIM». B COBETCKOM YrofOBHOM MpOLeCCe HEeT OCHOBaHW AN Bbl-
[JeNneHnst 0CoO0i KaTeropum 06LLEN3BECTHBIX (akToB. Te (haKTbl, KOTO-
pble M. A. UefbLOB CUATAET He MOA/IeXallyMN [OKa3bIBAHUIO KaK «06-
LLien3BeCTHbIe (haKTbl» (TO eCTb 3KOHOMUYECKME, reorpagunyeckune, nCTo-
pUYECKMe 1 APYrue 3HaHWs, KOTOpbIMK 06/1afaeT Cyabs), AeCTBUTENbHO
He [0Ka3blBAtOTCA B Yron0BHbLIX Aenax. Ho 3To fenaetcs OTHIOAL He Mo-
TOMY, 4TO OYATO Obl B COBETCKOM YrO/IOBHO-MPOLIECCYaNbHOM MpaBe
eCTb TakKoW WHCTUTYT «O6LLEN3BECTHLIX (HaKTOB» (KakK-TO, Hampumep,
MMEeT MEeCTO B aHr10-aMepUKaHCKOM [J0Ka3aTe/lbCTBEHHOM Mpase), B CU-
Ny KOTOPOro CTOPOHbI U CYf 0CBOGOXAAOTCA OT 0643aHHOCTW [0Ka3bl-
BaTb Takue (pakTbl. He [0Ka3bIBalOTCA 3TU (haKTbl W CBEAEHWS MPOCTOo
MOTOMY, YTO OHW He OTHOCATCA K OBCTOATENbCTBAM TOMO WM MHOTO
Yro/I0BHOrO fena, a ABAANTCA MPegMeTOM  WUCCMeA0BaHUA U U3y4veHus
COOTBETCTBYIOLUMX HAayK (3KOHOMWMYECKWX HayK, reorpaguu, uctopuu u
T. N.). Ecnn e Kakoi-nn6o ¢akT, 6yab TO reorpamyeckuii, acTpoHo-
MUYECKMIA, (IM3NYECKNIA, OKa3aics CBSA3aH C COBLITMEM NPECTYN/EHNS, TO
eCcTb CTa OTHOCALWMMCS K 0BCTOATENbCTBAM Yro/0BHOMO fefa, TO OH B
TOl >Xe Mepe AO/MKeH ObITb A0KAa3aH Ha CeACTBUM W Ha CYfe, Kak W cam
(hakT npectynneHunsa. «Hanpumep, ToT dakt, — nuwet M. C. CTporo-
BWUY, — UTO HOYbIO ObIBAET TEMHO, & [HEM CBETNO, He ABNAETCA (hakTu-
YeckMM O0O6CTOATENBCTBOM [AHHOMO YroN0BHOMO fiefla — ero W Hesayem
[OKa3blBaTb. HO ecnv no AaHHOMY [eny WMeeT 3HayeHue, Harnpumep,
6blf1a M HOYb, B KOTOPYHO ObINI0 COBEPLUEHO NPECTYMN/EHNe, TEMHAA UK
CBETWMA NlyHa, MOXHO /i1 6bl0  HA TaKOM-TO PacCTOAHUW pas3rnafeThb

8 CM. M. A. YenbLioB, COBETCKMIA YronoBHbIi npovecc, M., 1951, cTp. 153.
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yesioBeKa, COBEPLUMBLLENO NPECTYMNEHNE, U T. 4. — 3TU (haKTbl ABAAIOT-
CA MMEHHO (haKTaMu AaHHOro fena, U MX HeobxoaMmo fokasatb. [Mo-
CKO/MIbKY XK€ peyb WAET 0 [OKasblBaHUM (HaKTUYECKMX 0OCTOATENLCTB
Jena— 3Tn 06CTOATENbCTBA AO/MKHBI ObiTh JOKa3aHbl M HeNb3s yKasaTb
Kaknx-mbo  (hakTMYeCKMX 06CTOATENLCTB AaHHOTO KOHKPETHOro fena,
KOTOpbIE B CWY MX OOLLEN3BECTHOCTU He Hafo 6blN0 Obl JOKA3bIBATH W
MOXHO 6b1710 6bI MPU3HATL YCTAHOBNEHHBIMM 63 [JOKa3aTenbCTB»”.

He nognexar fOKasbiBaHUIO IOPUANYECKME 3aKOHBI, a TaKKe Be-
[LOMCTBeHHble UHCTPYKUMKU. M. A. YenbLuoB CYUMTAET, YTO MOCNEAHVE He
[O/MKHbI JOKa3bIBaTbCA MOTOMY, YTO OHW AO/MKHbI «BbITb N3BECTHbI CY-
[ibe M0 ero AoMKHOCTU»C.

C 3TM 0OBACHEHMEM, KOHEYHO, HeNb3s coracutbes. Kopuauye-
CKVE 3aKOHbl N BEAOMCTBEHHbIE MHCTPYKUMM HEe MOAMEeXaT [OoKasblBa-
HWIO He MOTOMY, YTO OHW M3BECTHbI UM JO/MKHbI ObITb M3BECTHbLI CYAbe,
HO MPOCTO MO TOW NPOCTON MPUYMHE, YTO OHW He SBMAKOTCA 06CTOATESNb-
CTBaMM YroJIOBHOIO fAefa, a MoToMy W He BXOAAT B NpeaMeT LOKasblBa-
HUA. Mo MHeHuMo M. A. YenbloBa, HEKOTOPbIE (PaKTbl He MOA/1exaT Jo-
Ka3blBaHUIO B CU/Y CYLLECTBOBAHMSA YCTAHOB/EHHbLIX 3aKOHOM MpesyMn-
umin. Tak, BBUAY MPE3yMNUMU UCTUHHOCTW BCTYMMBLLETO B 3aKOHHYHO
cuny cypebHOoro pewweHns He TpebyeTca foKasbiBaTb Te (haKTbl, KOTO-
pble YCTAHOB/MEHbI BOLUEAWMM B 3aKOHHYHO CWIy peLleHueM rpa-
XpgaHckoro cyga (cT. 12 YIK)™.

C 3TUM MHEHMEM TOXe edBa /M MOXHO cornacutbes. Jlobas
npesymnuus 0653aTeNlbHO MPUMEHSETCS K KakuM-TO OnpefeneHHbIM
(hakTam, CyLLeCTBOBaHWE KOTOPbIX C JOCTOBEPHOCTLIO [0/MKHO ObITb [10-
KasaHo. B cuny 3Toro npesymnums He ecTb CPeLCTBO, 3aMeHstoLLee Co-
60 fokasbiBaHWe. OHa B Nyullem cinydae obneryaeT AOKasblBaHue, Co-
KpawaeT nyTb YCTaHOBNEHUA OTAe/bHbIX (PaKkToB (0CO6bIM pacnpe-
JeneHvem 00s3aHHOCTE/ MO [0OKa3blBaHWIO, YCTaHOBNEHWEM MNOpsaKa
WM 0YepesHOCTY J0Ka3bIBaHWA OTAE/bHBIX (DAKTOB U T. M.), ABNAACHL TeM
CambIM W3BECTHbIM MOACMOPbEM B WCCNELOBaHUM OTAENbHbLIX 06CTOS-
TenbCTB.

B yacTHOCTW, MMEHHO TakKoe NoHUMaHue 3HayeHuns cT. cT. 12 n 13
YTK ycTaHOBUNOCH 3a MOCNeAHee BPEMS W B Hallei npakTuke. Bepxos-
Hbii Cyg CCCP BoBCe He NOHMMAET CT. ¢T. 12 1 13 YTIK B TOM CMbICTe,
OyATO OHM COBCEM 3amnpeLlarT WM MOHOCTLIO OCBOOOXKAAIOT BO BCEX
cyyasix OT [l0Ka3blBaHWs (PaKTOB, YCTAHOBNEHHbLIX BCTYMUBLLUMM B 3a-
KOHHYIO Culy Cyfe6HbIM peLleHneM Unm Npurosopom. MNneHym Bepxos-

® M. C. Crtporosuy, MaTtepuansHasa UCTUHA 1 CyaeBHble [0Ka3aTeNbCTBa B COBET-
CKOM YrosioBHoMm ripotiecce, M., 1955, cTp. 233.

10'M. A. UenbLioB, CoseTcKuii yronosHbIi npouece, M., 1951, cTp. 153.

1Cm. Tam xe.
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Horo Cyga CCCP B cBOEM MoCTaHOBMeHUM oT 28 Mas 1954 r.*? ykasan,
YTO €CNu B pesy/ibTaTe YCTaHOBNEHHOr0 B MOPAAKE rpaXk4aHCKOro cyo-
MPOW3BOLCTBa pa3mepa yuiepba cys NpUxXoanT K YoexaeHno o Heobxo-
OVMOCTI NepecMoTpa NPUrosopa Mo YrofioBHOMY [fefly, OH LO/MKEH no-
CTaHOBUTb peLleHune Mo rpaxaaHCKoOMy UCKY Ha OCHOBE BCeX paccMoT-
PEHHbIX MM [0Ka3aTe/flbCTB W BMECTe C TeM Cfhenatb MpefcrasfieHue
Mpeacenatento BepxoBHOro cyaa COHO3HOIN pecny6anku unu BepxosHo-
ro Cyga CCCP (no npuHagnexHocTv) o0 NpoBepke B MOpsiAKe Hajsopa
npurosopa Mo yronosHomy Aeny. Mo CMbIC/ly 3TOrO MOCTaHOB/IEHUS
aHa/IorMyHo Cnefyet MocTynaTb U B TOM Cflyyae, ecnum npu paccMoTpe-
HUM YrONOBHOrO Aefa Cyf, B CBETEe HOBbIX [JaHHbIX HaideT, 4To BCTy-
MUBLLMM B 3aKOHHYIO CWMY pPeLleHneM Mo rpaxgaHckomy geny (ct. 12
YMK) cobbiThe Unmn fesHue yCTaHOBEHO HEBEPHO.

Ctano 6bITb, CT. cT. 12 1 13 YTK, BO-NepBbIX, 3anpeLiaoT oTme-
HATb BCTYMMWBLUME B 3aKOHHYHO CWNY MPUroBOPbI W pPeLleHns B HeycTa-
HOBNEHHOM MopsiAKe. Bo-BTOpbIX, 3TW CTaTbW yCTaHaBMMBAKOT 0CO6bI
MOpsALOK OMPOBEPXEHWUS U [OKa3blBaHWUSA (DAKTOB, MO KOTOPbIM  CYLOM
Y)XXe BbIHECEHO pEeLLEHNe, BCTYMMBLLIEE B 3aKOHHYIO CUITY.

OfHaKo 3aKOH BOBCE He COAePXMUT 3anpeTa [oKasbiBaTb WX On-
poBeprath Takue (hakTbl. bonee Toro, U3 cMbicna ct. cT. 112, 257 YMNK
n cT. 5 MK BbITEKAET HacTOATEIbHAA HEO6XOAMMOCTb f0Ka3blBaHUS Ta-
KnX (hakToB (MM UX OMNpPOBEpPXKeHMUA), Korga o6CToATeNbCTBA Aena co-
JepXar onsa aToro Heo6Xo4UMble OCHOBAHMS.

Bcsikoe MHOe MOHWMMaHWe MPe3yMnumMiA 1, B YaCTHOCTW, Npe3ymn-
LA, YCTAHOBMEHHBIX B CT. CT. 12 n 13 YTIK, 03Hauano 6bl B M3BECTHON
Mepe OTKa3 OT Tpeb6oBaHWi yCTaHOBNEHWS1 06BEKTUBHOM UCTUHbI U YC-
TYMKY B MO/b3Y TEOPUM (POPMAsIbHbLIX LOKa3aTe/bCTB.

Takum 06pa3oM, MOXHO cAenatb 06LLMiA BbIBOS, YTO BCe 06CTOS-
Te/nbCTBa N060r0 YronoBHOro fena, 6e3 BbIACHEHWS KOTOPbIX OHO He
MOXET BbITb MPaBWILHO PaccnefoBaHo U paspeLleHo, NOANeXaT [AoKa-
3bIBaHWIO. 3TO NPaBWIO0 HEYKNOHHO NPOBOAUTCA B XKW3Hb B COBETCKOM
YrO/I0BHOM MPOLIECCE W He 3HAET NCKMOUEHWIA.

12 Cm. «CypnebHas npakTuka» 1954 1. Ne 5, cTp. 5—6.
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M. C. CTPOIroBm4y
KypC coBeTCKOro yrosioBHoro npowecca, T. 1.
MockBa, spgatenscTBo "Hayka', 1968, c. 361-372

MpegmveT gokasbiBaHUA
lMoHATWe npeameTa AOKa3biBaHUA

MocpeAcTBOM [10Ka3aTeNbCTB YCTaHaBAMBAKOTCA (haKThbl, 06-
CTOATENLCTBA pacc/iefyeMoro v paspeLLaemMoro CyfoM YrofioBHOro Ae-
na. Te akTbl, 06CTOATENLCTBA YrOMOBHOMO fena, KOTopble Ans npa-
BUbHOTO paspeLueHns fena NoAnexar YCTaHOBMEHUKO MPU NOMOLLM fo-
Kas3aTenbCTB, COCTaBAAT NpegMeT [JokasbiBaHus. Kaxjgoe pgoka-
3aTeNbCTBO CBSA3aHO C MPeAMETOM A0KasblBaHWSs, OHO YCTaHaB/MBaeT Ka-
KOM-Nn60 hakT, BXOAAWWMIA B NpeaMeT A0Ka3bIBaHWS.

Mpwn paccnefoBaHUM 1 pa3peLleHn YronoBHOTO Aena Heobxoam-
MO OnpeaenuTb NMPeAMET AOKasblBaHUs, T. €. Kpyr (DakToB, KOTOpble MO
[Ny HY)XXHO BbISICHUTb, YCTaHOBUTb. OTO 06YCNOBAMBAET MNAHOBOCTb
npegBapuTenbHOr0 CNeACcTBUS U CyAebHOro pasbupaTenbCcTea, LeneycT-
PEMIEHHOCTb feWCTBUIA CrefoBaTens, MPOKypopa 1 cyga. Ecnam npegvet
[O0KasblBaHWS OTYET/IMBO OMpejeneH MO AaHHOMY Aeny, CneaoBaTeb,
MPOKYPOP ¥ CyA COCPEeA0TOUMBAOT CBOE BHMMaHME Ha (haKTax, AeicTBu-
TeMIbHO VMEIOLLMX 3HaYeHue 41 NMPaBWUIbHOTO paspeLleHns aena, u He
OTB/IEKAOTCA Ha BbISICHEHVE (PAKTOB, AN AeNla 3HAYEHNS HE UMEIOLLMX.
YCTaHOBMB Kpyr (haKTOB, COCTaBASOLLMX NPeAMET 4OKa3blBaHWS, Clef-
CTBME 1 CY TEM CaMbIM MOAYYarOT BO3MOXHOCTb ONPeAeNnTb W Te AoKa-
3aTeNbCTBa, KOTOPble HEOOXOAUMBI /11 NPaBWILHOTO pacciefoBaHns 1
paspeLUeHns Aena, He YNyCTUTb HY>XKHble [OKa3aTebCTBa M He 3arpoMo-
XAaTb feNno mMatepuanamu, MMLLEHHbIMW LOKa3aTebCTBEHHON CUSbI.

TakuM 06pa3oM, onpeaeneHve NpeaMeTa [0KasblBaHWs 03HauaeT
onpezeneHne NPeAenos 1 HanpaeneHus UCCeaoBaHus no aeny.

CBOIACTBO [10KA3aTeNbCTBA, 3aK/HOUAIOLIEECs B TOM, YTO yCTaHaB-
NIMBAEMbIA UM (haKT BXOAWT B NpeaMeT [0Ka3blBaHWs, Ha3bIBAeTCs OTHO-
CMMOCTbI0 10Ka3aTeNnbCcTBa.

Ecnm ycTaHaBNMBaeMblid [10Ka3aTeNbCTBOM (DakT BXOAWUT B Kpyr
(haKTOB, COCTaBASIOLMX NPEAMET [0Ka3blBaHWS, [0Ka3aTeNbCTBO SIB-
NAETCA OTHOCALLWMMCS K feNly; ec/vi XKe He BXOAMT B 3TOT Kpyr, TO — He
OTHOCAWMMCS. [N NpaBWNLHOTO paspelleHnst f[iefla  BaXHbl  [0-
Ka3aTenbCTBa, OTHOCALMECA K Aeny.

Pa3ymeeTcs, B MPOLIECCE Pacc/efioBaHns No fieny npeaMeT AoKa-
3bIBAHMSI MOXET MEHSITbCS, B COOTBETCTBUM C YeM MEHSIETCA W Kpyr fo-
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Ka3aTenbCTB, HYXHbIX AN paspelleHns fgena. B xoge paccnegoBaHus
BCerZa BO3MOXHO O6HAapy)XeHWe HOBbIX (DaKTOB, TPeOYHOLUMX BbISACHE-
HWA, UM, HaobopoT, OTAeNbHble (aKTbl, paHee KasaBLUMecs Cyllle-
CTBEHHbIMU AN5 feNa, MOTryT 0Ka3aTbCa He MMEOLLMMU 3HAYEeHUs.

OnpegeneHve npegMeTa 4oKasbiBaHWS MO KOHKPETHOMY YrosioB-
HOMY [fefly He MpefrnonaraeT, 4To B CaMOM XX€ Hauane paccriefoBaHus
Jena Kpyr nognexalimx foKasbiBaHUIo (haKTOB MOXET ObITb YCTaHOBNEH
OKOHYaTe/IbHO: MpW TakoM MOAXofe CcnefcTeue npuobpeno 6wl dop-
Ma/lbHbIA, MEXaHUYECKUIA XapaKTep, TOr4a kak OHO BCerga AO/MKHO ObITb
TMOKMM 1 NOABMKHBLIM. B KaXXfablil AaHHbIA MOMEHT MPOW3BOACTBA MO
Jeny, NCXOAs U3 HaIMYHOrO MaTepuana, MMEHOLLErocs B pacropsKeHUm
CMeacTBMa U Cyfa, YeTKO onpefensieTcs Kpyr pakTos, KOTOpble Hafo uc-
CnefoBatb U ANA NOATBEPXAEHVS UM ONPOBEPKEHUS KOTOPLIX HYXXHO
cobuMpaTb OTHOCALLMECA K HUM [oKa3aTenbCTBa. Mo xo4y paccnefoBaHms
3TOT Kpyr (DakTOB MOXET MEHATLCS, PaCLUMPATLCA UM OrpaHNYMBaThCA
B 3aBMCMMOCTM OT TeX [aHHbIX, KOTOpble f06bIBAKOTCA ClefoBaTenieM U
CYZOM B npoLecce NpeaBapuTenbHOro 1 cyaebHoro cneacTaus.

OnpegeneHve npegmeTa [OKa3blBaHWS 3aBUCUT OT 0COBEHHOCTEN
KaXoro KOHKpPeTHOro yrofioBHOro fena. Mo pasiuMuHbIM genam ¢akTbl,
COCTaB/sOLLME NPeAMET [OKa3blBaHMSA, pas3/iMuHbl: MO fenam 0 Xulle-
HVSIX UMEIOT 3HaueHWe, a NOTOMY W NOAMEXAT J0Ka3bIBaHWIO O4HU (hak-
Tbl, N0 Aenam 06 youiicTee — apyrue.

B obuwem Buge npeameT fOKasbiBaHUs ONpeaenseTcs paMkamu co-
CTaBa MpecTyn/eHus, No MoBOAy KOTOPOro BeAETCA paccrefoBaHvie u
pa3bmpaTenbCTBO YroM0BHOMO Aena. ATO 3HAYMUT, YTO A0/MKHbI ObITh 4O-
KasaHbl BCe Te (haKTbl, COOTBETCTBYIOLUME 3/IeMEHTaM cocTaBa rpe-
CTyMAeHns, 0 KOTOPOM BefeTCs MPOW3BOACTBO MO fAeny: OOBLEKT npe-
CTyMneHns, 06bLEKTVBHAA CTOPOHa MPeCcTynaeHus, CyObekT MpecTyn-
NeHus, CyObeKTUBHAA CTOPOHA MPEeCTymnaeHms.

OCHOBbI YrOMIOBHOTO CyZAOMNPOM3BOACTBA TakuM 06pa3om onpefe-
NS0T KPYr 06CTOATENLCTB, NOAMEXKALLMX [OKA3bIBAHUIO MO Yro/0BHOMY
Jeny:

«[Mpn npom3BoAcTBe NpeABapuUTENbHOrO CReacTBus U pasbupa-
TeNbCTBE YrOMOBHOTO fieNa B Cyfe MOA/eXaT A0Ka3blBaHUIO:

1) cobbiTe npecTynneHns (Bpems, MecTo, cnocob u apyrue o6-
CTOATENbCTBA COBEPLLEHNS NPECTYNAEHUA);

2) BUHOBHOCTb 0OBMHSIEMOTO B COBEPLLEHNMN MPECTYM/IEHMS;

3) 06CTOATENbCTBA, BAMAIOLIME Ha CTEMeHb W XapakKTep OTBET-
CTBEHHOCTU 0B6BMHSAEMOTO;

4) xapakTep W pa3mep yulep6a, NPUYMHEHHOrO NPECTYMNEHNEM
(cT. 15 OCHOB yrofoBHOIO CyA0MPOM3BOACTBA).
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YTo/10BHO-NpoLeccyanbHOe 3aKOHOAATENLCTBO COHO3HLIX pecnyo6-
NVK, BOCMPOM3BOAA 3TOT NepeyeHb, MHOTAA AETaNU3UPYET U MOMOMHAET
ero.

Hanpuwmep, cT. 68 YK PC®CP n. 3 ykazaHHOro nepeyxs ¢op-
MYynupyeT Tak: «O6CTOATENbCTBA, BAMUAIOLLME Ha CTEMEHb U Xapaktep
OTBETCTBEHHOCTN OOBMHAEMOr0, yKasaHHble B CT. 38 1 39 ¥YTO0MOBHOrO
Kofekca PCPCP a Takke WHble 06CTOATE/bCTBA, XapakTepusyroLue
NIMYHOCTb OOGBMHSEMOrO», U NOC/Ne BCEX YETbIPEX MYHKTOB MepeyHs ge-
naet fobasneHune: «MoANeXaT BbIACHEHWIO TakxXe 06CTOATeNbCTBa, CMo-
COOCTBOBABLUME COBEPLLEHUIO MPECTYNNEHNUA». YKa3aHHble B OCHOBax
YrOMI0OBHOIO CYZONPOM3BOACTBA U B YIOMIOBHO MPOLECCYaANbHbIX KOLEK-
cax 06CTOATeNbCTBA, NOAMIeXalle [0Ka3bIBAHWUIO MO YrOMOBHLIM fenam,
BblpaXeHbl B 00LLUEM BUAe, B OCHOBHbIX YepTax. [eTasbHoe paccMoTpe-
HWe 3TUX 06CTOATENbCTB JAeT BO3MOXHOCTb U3NIOXUTL UX B BOMee KOH-
KpeTn3MpoBaHHOM Bufe. Mpexae BCero LO/MKHbI OblTb [OKa3aHbl BCe
(haKTbl, U3 KOTOPbIX CKNaAblBAeTCs YrofnoBHO-HaKa3yeMoe [esHue, Co-
Jepxallee 0ObEKTUBHBIE U CYObEKTVBHbIE 3N1EMEHTbI COCTaBa MpecTyn-
NeHns. 3T (akTbl B COBOKYMHOCTY 06pa3ytoT TO, YTO Ha3bIBAETCH rnas-
HbIM (hakTOoM. [NaBHbIA (haKT COAEPXUT CreaytoLme anemeHTbl. Cobbl-
TWe NpecTynneHus. Mo KaxLoMy YronoBHOMY Aefly A0/MKHO ObITh C He-
COMHEHHOCTbIO YCTAaHOB/EHO, YTO TO COObITMe, fesHWe, Mo MOBOAY KO-
TOpOro Bo36YXXAeHO Yro/0BHOe AeNo, AeCTBUTENbHO NPOM30LLNO.

Tak, no geny o6 yomitcTee Heo6x0aMMO A0Ka3aTb, YTO MOTepMeB-
LUWIA 6blN HACUNBCTBEHHO /IMLLIEH XM3HU (2 He NPOW3OLLIEN HECYACTHbINA
cfyyaid MM camoyOWiicTBO), MO AeNy O XULLEHUM COLMANIMCTUYECKON
COBCTBEHHOCTU, — YTO LIEHHOCTY (TOBapbl, IeHbI M) AEACTBUTENLHO Bbl-
NN NOXMLIEHbI (A HE YTepsiHbl, He W3PacXOAoBaHbl Ha HYXAbl Npef-
NPUATUS NN YUPeXaeHns).

Ecnn no geny ¢ NO/HOIA ONpefeneHHOCTbI0 He YCTaHOBNEHO, YTO
camo cobbITve, COCTaBMAOLLee MpeaMeT UCCNe0BaHNs, MMeNo MecTo B
[EACTBUTENBHOCTU, N0 He MOXET OblTb Pa3pelleHo MpaBubHO, MaTe-
puanbHas UCTUHA NO HEMY He ByfeT HaliaeHa.

O6CcTOSTENLCTBA COBEPLLUEHNS MPECTYMNNEHNs, COOTBETCTBYO-
LMe Npu3HaKam cocTasa NPecTynneHus, npeaycMOTPEHHbIM CTaTbel
YrofoBHOTO Kojdekca. Ecnm camo cobbiTvie MpecTynneHns AOoKasaHo —
HEoBX0AMMO TOYHO YCTaHOBWTb, Kakoe MMEHHO 3TO MpecTynneHue. A
Ana aToro TpebyeTcs AOKasaTb BCe Te 0OCTOATENbCTBA, KOTOpPble Mpeay-
CMOTPEHbI COOTBETCTBYHOLLE/ CTaTbe YrofOBHOrO KOAEKCa B KauyecTBe
MPW3HAKOB COCTaBa MPECTYN/EHMS.

Hanpumep, no Aeny o0 B3ATOYHUYECTBE HYXHO YCTaHOBUTb, UTO
OO/DKHOCTHOE /INLO0 MONYyYUNOo BO3HarpaxaeHue 3a Cfly)Ke6Hb|e ,U.el7|-
CTBUA, KOTOPbIE OHO COBeEPLUa/IO B MHTEPECAX NnLa, AaBLUEr0 B3ATKY, a
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He 3a Kakoe-nbo MHoe [elicTBMe, He CBS3aHHOE C BbIMOAHEHUEM Cly-
XeBHbIX 06513aHHOCTEN.

CoBepLueHVe NPecTynneHns 06BMHSEMbIM. B psife ciyyaeB camblii
(haKT MpecTynneHns ABMSETCS HECOMHEHHbIM W [0Ka3aHHbIM C AO0CTO-
BEPHOCTLIO, HO YCTaHOB/EHME COBEPLUMBLLEFO MPECTYM/IEHNE CBS3aHO C
fonblwMMM  TPyAHOCTAMKW. Hanpumep, no fgeny 0O XMULEHUWKA CO-
LManMCTUYECKOW COBCTBEHHOCTW CaMblii (haKT XMLLEHWS BMOJIHE AOKa3aH
MCYE3HOBEHMEM LiEHHOCTEN, B3/IOMOM 3aropoB XpaHUAWWa U T. M., HO
ele Hem3BeCTHO, KTO 3TO MpecTyn/eHne cosepunn. Heo6xoammo o6Ha-
PY>XWUTb NPECTYMHWKA, [0Ka3aTb, YTO MMEHHO 3TOT YeNOBEK, a He KTO-
NGO MHOV BUHOBEH B XMLLEHUN.

Mpn HanMuMM AOKAa3aHHOTO (hakTa COBbLITUS MPECTYNNEHNS LOMK-
Hbl ObITb COOpaHbl [OKa3aTeNbCTBa, KOTOPbIE C MOHON HECOMHEHHO-
CTbt0 W AOCTOBEPHOCTLID YCTaHaB/MBAOT, YTO MPECTYM/IeHMe COBEpLLe-
HO MMEHHO JaHHbLIM INL,OM, OBBUHSAEMBIM.

YCTaHOB/EHME TOr0, YTO JaHHOE NPECTyMnAeHWe COBEPLLUEHO OMpe-
JEeNEeHHbIM NINLOM — 0OBMHAEMbIM, BO MHOTMX C/y4asix CBSI3aHO C Bbl-
SCHEHMEM (haKTa MPUUMHEHMS AeNCTBMAMM 0BBUHSIEMOrO Bpeaa, yilepba
(MaTepuanbHOro UM MHOr0). 3TO 03HAYaeT, YTO A0MKHA ObITh AOKa3aHa
MPUYUHHAS CBA3b MEXAY LEACTBUAMM 0OBUHAEMOrO U MMEBLUMMU MECTO
BpeAHbIMX NOCNeACTBUAMWU. ECnn Takoi NpUUMHHOM CBS3WU HET, 06BU-
HSieMbIli He MOXET HECTW OTBETCTBEHHOCTM 3a HACTYMUBLUME MOCNEACT-
Bvs (ywepb AMYHOCTU MK MMyLLecTBY). Tak, Hanpumep, Npu 06BMHe-
HUM B XanatHocTu (CT. 172 YK PCHCP) nopya TOBapoB Ha CK/laae Mo-
XET OblTb BMEHEHA B BMHY 3aBeflytOLLEMY CKMafoM, eCiM AOKa3aHOo, YTo

3Ta Nnopya — Pe3yNbTaT HEMPUHATAS UM HEOBXOAMMBIX Mep COXPaHHO-
CTV TOBapOB.

MpuUYMHHas CBS3b KaK OrnpefeseHHoe 06CTOATENbCTBO, NoA/exa-
LLiee [I0KasbIBaHMI, MMEETCS He BO BCEX AeNax, a INLLb B TeX, B KOTOPbIX
0OGBMHAEMOMY BMEHSIETCS MPUUYMHEHWE OMpefeneHHoro Bpefa. B aTux
CAyyasx NPUYMHHAs CBA3b MeXAy AeMCTBMEM NULA M HACTYMMBLUUMW
nocneacTBUSMU — OfMH W3 MPU3HAKOB COCTaBa MPECTYN/EHUs, HO Mbl
BblfensieM 3TO 06CTOATENbCTBO, MCXOAS M3 TeX MPOLEecCyasbHbIX CO06-

PaXXEHWI, YTO OHO AOMKHO ObITb UCCNEA0BaHO M A0Ka3aHO 0c060, camo-
CTOSTENLHO.

Hanuuune BUHbI, T. €. yMbICNa WX HEOCTOPOXKHOCTU, B AeACTBU-
X 0OBMHAEMOr0. YTOM0BHYIO OTBETCTBEHHOCTb HECET /IMLLO, COBEPLUNB-
Llee MpefyCMOTPEHHOE YrOMOBHbIM KOAEKCOM [AesiHWEe BWHOBHO —
YMBILLJIEHHO WM HEOCTOPOXKHO. COBETCKOE YrO/OBHOE MpPaBO WCK/HO-
YaeT Tak HasblBaeMoe 0ObEKTMBHOE BMEHEHME, T. €. OTBETCTBEHHOCTb 3a
CaMblil (hakKT COBEpPLUEHMS YTOIOBHO-HAKA3yeMoro AesHust 6e3 Haamuus
BMHbI B (JOPMe yMbIC/ia UM HEOCTOPOXKHOCTW. BMHa — Heob6Xo4uMbll
371EMEHT COCTaBa NPECTYMN/EHNS, MO3TOMY O BUHE FOBOPUT M. 2 NEPEYHs,
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cofiepxkatLierocs B CT. 15 OCHOB YrofioBHOro cyAonpovssoacTea. Ho Bu-
Hy B npegmMeTe [0Ka3blBaHWA CNedyeT BblLeNUTb U 0c060, Tak Kak uc-
CllefoBaHve BCeX 0OCTOATENbCTB, YCTaHABNMBAKOLLMX WU XapaKTepusyto-
LUMX BUHY MPUB/IEYEHHOTO K YrO/IOBHOW OTBETCTBEHHOCTY NLA, COCTaB-
NAET OYEeHb BaXKHYIO U CNOXHYIO 3afady MpefBapuTeNbHOrO CeLCcTBUSA U
cyfiebHoro pasbupartenscTsa. MoaToMy Mo KaxaoMmy feny LO/MKHO 6bITh
[l0Ka3aHo, YTO 06BUHSEMBIV e/iICTBOBAST BUHOBHO, T. €. YMbILL/IEHHO W/
HEOCTOPOXKHO. Mpy 06BMHEHUM B YMbILLEHHOM NPECTYNeHNN HE0OXOo-
VMO [10Ka3aTb COfiepXXaHue yMbicna (MOTUB, HamepeHue, Lefnb); Mpu
06BUHEHNN B HEOCTOPOXKHOM MPECTYMNNEHUN, — B YeM KOHKPETHO Bblpa-
3u1acb HEOCTOPOXKHOCT.

O6CTOATENLCTBA, CMArYallWme M OTAryalolme OTBETCTBEH-
HOCTb 06BMHSEMOr0. ITN 06CTOATENLCTBA, NEPeUNCieHHble B CT. 38 1 39
YK PCOCP, nMetoT 3Ha4eHWe 419 OnpejenieHns CyL0M HakasaHus fudy,
NpW3HaHHOMY BMHOBHbLIM B COBEPLUEHWUM NPECTYNNEHNS.

O6CcTOoATENLCTBA, XapakTepusylolime NUYHOCTbL OOBUHSEMOTO.
JomKHbl ObITb YCTaHOB/MEHbI W, CNefoBaTebHO, MNOLeXaT [LOKa3sblBa-
HUIO OOCTOATENbCTBA, XapaKTepusytoLme NMYHOCTb 0OBUHSAEMOrO, Mo-
CKO/IbKY 3TO MMEET 3HaueHWe 418 MpaBuIbHOCTU paspeLleHus fena ans
TOro, 4T06bI Cyay 6blNO SICHO, YTO NpeAcTaBnsieT cO6Oi 06BUHAEMBIN
(ero nosegeHvie Ha paboTe U B ObITY, OTHOLLEHME K CBOUM 0653aHHO-
CTAM, HalMume WU OTCYTCTBUME MpexHel cyammoctn u T. a.) O6cTos-
TeNbCTBA, OTHOCALLMECA K JIMYHOCTU OOBMHSAEMOrO, MepenseTalnTcs u
0TYacCTM  COBMafaldT C  OTArYalWUMKM W CMArvalowmMmm — 06-
cToATeNbCTBAMU. 10 OHW WKMpe NOCAeAHUX, TaK KakK B HUX BK/IKOUAHOTCS
BCe BOOOLLEe 06CTOATENLCTBA, B COBOKYMHOCTW JAlOLLME XapaKTePUCTUKY
NNYHOCTWN 0OBUHSEMOTO.

TaKoBbl COCTaBHbIE YaCTW, 3MEMEHTbI FNaBHOro (hakTa, BXoAsLme
B NpeAMeT AoKa3sblBaHMs.

"NaBHbIN (hakT 3[eCb B3ST B €r0 MOMOXKUTENLHON hopMe, T. €. KO-
raa [OKa3blBaeTCs BWHOBHOE COBEPLUEHWE O0OBUHSEMbIM YrO/I0BHO-
HakasyeMoro fesHus. Ho no yronoBHOMY feny A0KasblBaHWIO MOANEXMUT
TakXke rnaBHbllii hakT B ero HeraTMBHOM, OTpULIATENbHOM (hOpMe: HEBW-
HOBHOCTb OOBWMHSIEMOr0 B COBEPLUEHUM MPECTYMNEeHUs, HeCOBEepLUEHMe
WM NPECTYMEHNS. YTONOBHOE A0 MOXET 6bITb NPaBU/bHO PaspeLleHo
NWLWb B TOM CNy4ae, ecnv cobpaHbl U UCCNef0BaHbl BCe [0Ka3aTe/bCTBa,
KakK NoATBepXJatoLive coBeplueHne 06BUHSAEMbIM NPECTYNNEHNS, TaK U
[oKa3aTenbCTBa, OMpOBepraloLye coBepLleHne 0O6BUHSEMbIM MPecTyn-
NEHWs; He TONbKO [0KAa3aTeNbCTBa, MOATBEPXKAAOLLME HaNMUMe YMbICA
WM HEOCTOPOXXHOCTY B AENCTBMAX 0BBMHAEMOr0, HO U [0Ka3aTenbCTBa,
OMNpOoBepratoLLMe YMbILLMIEHHbIA UM HEOCTOPOXHBIV XapaKTep AeCTBUIA
00BWHSEMOrO U T. 4.
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3TO OTHOCMTCA KO BCEM OBCTOATE/bCTBAM, BXOAALMM B COCTaB
rnaBHoro pakTa, Hanpumep, K OTArYaloLWUM U CMArYaloLWmM BUHY 06-
CTOATENLCTBAM. TakK, ec/im 00BUHAEMOMY BMEHSAETCS B BUHY COBEpLUEHME
MPEeCTyneHUs ¢ 0coboii XecTokocTbto (N. 7 cT. 39 YK PCHCP), To no
Jeny MOXET [0Ka3blBaTbCA MU OTCYTCTBME OCOOOI XKECTOKOCTW B feiCT-
BUAX OOBWMHAEMOrO, T. €. JaHHOe oTAryatoLlee 06CTOATENLCTBO MOXET
onpoBeprarbCs.

[Janee, 3aKOH yCTaHaBNMBAeT AL O6CTOATENbCTB, YCTPAHAIOLLMX
BO30YXXeHWe—YronoBHOIO MPecnefoBaHns U BEKYLLMX MpekpaLleHune
y)Ke BO30OY)KAEHHOro YronoBHOro MpecnefoBaHWs B 0601 cTagun npo-
Lecca (cT. 5 OCHOB YrofIoBHOIO CyA0MpPOW3BOACTBA).

Ecnn B Jene ecTb yKasaHWs Ha HalMuMe Kakoro-nnéo o6eTos-
Te/bCTBa TaKoro pofa (Hanpumep, Ha HeflOCTUMXKEHME 0OBUHAEMbIM BO3-
pacTa, C KOTOPOro HauyWMHaeTcs YrosoBHas OTBETCTBEHHOCTb W T.M.), 3TO
06CTOSATENbCTBO MOAJIEXUT BbIACHEHUIO U LOMXKHbI ObITb COB6paHbl BCe
OTHOCALLMECA K HEMY [loKasaTenbeTBa. CnefoBaTe/ibHO, B NpeiMeT AoKa-
3blBaHWA BXOLAT TaKXe: — BCe 06CTOATE/IbCTBA, KOTOPble OMpoBepraoT
Kakoe-nnbo 13 06CTOATENbCTB YKa3aHHbIX BblLLe LIeCTU rpynm;

— BCe 00CTOATENBCTBA, YCTPaHsAoLWMe BO36YXAEHWNE YIONOBHOIO
MpecnefioBaHNs W BReKyliMe o0653aTeNlbHOE MNpeKpalleHne yXKe BO3-
OY>XeHHOr0 Yro/IOBHOrO MpecfiefoBaHus.

MoMMMO rNaBHOro (hakTa B MpeaMeT [OKasblBaHUA BXOAAT LOKa-
3aTenbCTBEHHble PakTbl, T. €. (PaKTbl, KOTOpPble HE UMEIOT Yro/I0BHO-
MpaBoBOro 3HayeHWs, HO KOTOpble C/YXXaT OCHOBaHWEM [AN1s YCTaHOo-
B/IEHWA [N1aBHOTO (hakTa.

JloKa3aTeNbCTBEHHbIMW (DaKTamu ABNAIOTCA Te (PakThl, KOTOpble
CAY>KaT M300MYeHN0 06BUHAEMOrO, U Te akThbl, KOTOpble Cay>kaT
ero onpasfaHuio. V1 Te n Jpyrue [0KasaTe/lbCTBEHHblEe (haKTbl MHOrO-
06pasHbl. Tak, yiMyarowymMn 06BUHAEMOr0 0Ka3aTelbCTBEHHbIMU (ak-
TaMun MOryT 6bITb Takue akTbl, KaK BpaXaebHble OTHOLLIEHMA 06BUHSe-
MOrO C MOTEepPneBLUUM, HaXOXeHe 06BUHSEMOrO Ha MecTe COBepLUeHNS
NPecTynfeHns B TO BPeMs, KOrja rpectynnieHne 6bi10 CoBepLUeHo, 06-
Hapy>XeHne y 06BMHAEMOro NOXWLLEHHLIX NpegMeToB U T. N. Onpasabl-
BalOLVMU OBBUHSEMOrO [0Ka3aTeNlbCTBEHHbIMU (haKTamu MOryT ObITb
Takue, KaK OTCYTCTBME Y HEro MOTWMBA K COBEPLUEHUIO NPECTYNIeHNs,
HanMuve OPYXXECTBEHHbIX OTHOLUEHWA 06BMHSEMOrO C MOTEPNEBLUNM U
T.M.

K yanuarowmm v onpasAbIBalOWMM 06BUHSEMOIO [0Ka3aTebCT-
BEHHbIM (hakTaM OTHOCATCA Takke (aKTbl, COOTBETCTBEHHO MOATBEpP-
XJatolwme [OCTOBEPHOCTb WM HEAOCTOBEPHOCTb WMMEIOLLUMXCA B fene
[0Ka3aTenbCTB. Tak, (akT BpaKAeOHbIX OTHOLLUEHWIA Mexay 00BUHSse-
MbIM W YNIMYAIOLWMM €ro CBUAETENEM MOXET MOCTaBUTb MO COMHEHUE
[OCTOBEPHOCTb MOKa3aHWii 3TOro0 CBUAETENS U MOITOMY SBNSETCS (hak-
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TOM, CAyXalum 3alimTe 06BUHAEMOro, T. €. OrMpaBiblBaloLyM 06BU-
HFEMOro [JoKa3aTe/NbCTBEHHbIM (hakToM. Hao6opoT, (hakT, ycTaHaB/u-
BalOLWMin GecnpucTpacTHOCTb CBMAETENS, JalOLero ynuvawowme o6Bu-
HAEMOro MoKa3aHus, WK Kakoii-1Mbo Apyroi (akT, NoLTBepXAatoLuii
NpaBWbHOCTb, JOCTOBEPHOCTb MOKAa3aHWil 3TOr0 CBUAETENs, OTHOCUTCS
K [0Ka3aTe/lbCTBEHHbIM (DakTaM, ClyXawyM 06BUHEHWO, T. €. U ynu-
YaoLLIMM 0BBMHAEMOrO [JOKa3aTeIbCTBEHHBLIM (haKTam.

MoMMMO rIaBHOIO Y J0Ka3aTe/lbCTBEHHOrO (haKTOB B MpesMeT [0-
Ka3blBaHWA BXOAAT elle ABe rpynmbl (PakToB — MOCNEACTBUSA MPECTyn-
NneHns 1 0B6CTOATeNbCTBA, CMNOCOOCTBOBABLUME COBEPLUEHWIO  TMpe-
CTYNNeHus.

MocnefcTsuA NpecTynneHus. JomkHbl 6bITb UCCNefoBaHbl U [0-
Ka3aHbl MOCMEeACTBUSA NPECTYNNEHUs: THKECTb Bpesa, pasMep Y6bITKOB,
MPUYMHEHHBIX NPECTYNNIEHMEM TFOCYAapCTBY, MOTEPNeBLUEMY — rpax-
JaHVIHY, YUpeXeHWI0, opraHm3auuu.

TsKecTb NOCNeACTBUIA MPECTYMNHbIX AEACTBUIA MOXET UMETb 3Ha-
ueHWe ANA YCTaHOBNEHWNS CTENeHW OTBETCTBEHHOCTW 0OBMHSEMOrO U [/15
KBa/IMMKaLMU NPeCcTynieHnss — Torga NocnefcTBUA MPEecTyneHns
BK/IOYAOTCA B [NMaBHbIA hakT. HO OHM MOTYT MMETb 1 CaMOCTOSATE/bHOE
3HaueHune, Korga WX YCTaHOBJ/IEHWE CNYXKWUT OCHOBaHMEM [/ BO3MeLLie-
HWA Bpefa noTepresLUeMy, A8 B3bICKaHWS YObITKOB C 06B1HAEMOTO.

O6CcTOATENLCTBA, CNOCOOCTBOBABLLME COBEPLUEHUIO MPecTyne-
HUA. YCTaHOB/MIEHWE O6CTOATENLCTB, CrOCOGCTBOBABLUMX COBEPLLUEHUIO
MPeCTYnieHns, WUMeeT OrPOMHOE 3HAYeHWe [ANS YCTpPaHeHWUs MNPUYUH
NPecTynieHnid, AN MPecevyeHns NPecTyneHwd, 418 NPUHATMA Mpo-
(hrnakTUYeckmx mep B 6opbbe ¢ npectynHocTbio (cT. 140 n 321 YMK
PC®CP; cootsetcTBytoLWMe cTatbi YK Apyrux coto3HbIX pecry6/uk).
YCTaHOB/IEHNE TaKUX OBCTOATENbCTB CNefCTBMEM W CY[AOM HAaCTOMbKO
B&XKHO, YTO UMEKOTCS U3BECTHbIE OCHOBAHUA ANA UX BK/OYEHUSA B rNas-
HbI hakT. Mbl BCE XKe BblAeNseM UX U He BKIOUAEM B FNaBHbIA hakT no
TakvM coobpaxeHuaM. Bo-nepsbIx, He MO BCEM [Jefnam cliefoBaTenem U
CYZIOM 3TV 0BCTOATENLCTBA MOTYT ObIThb BbIACHEHbI BO BCEX LeTansX, W
paboTa Mo MX AafibHeLeMy BbIICHEHUIO MOXET MPOAO/KATbCH B COOT-
BETCTBYHOLUMX XO3ANCTBEHHbIX, afMUHUCTPATUBHBLIX U UHBLIX OpraHW3a-
LMAX Ha OCHOBE COOOLUEHWA cnefoBaTtens, NPoKypopa v cyda. Hanpu-
Mep, CMefCcTBUE W CY[ YCTAHOBW/MW, YTO COBEPLLEHUIO XYNUraHCTBa B
[aHHO MecTHOCTW Cnocob6CTBOBaM MOXas MOCTaHOBKa BOCMWTATENb-
HOI paboTbl, 0 YeM W COOBLLEHO COOTBETCTBYHOLLEA opraHu3aumm. Ho,
pasymeeTcs, Mpu paccnefoBaHUM W pa3dupaTensCTBe Yros0BHOMO fena
HET BO3MOXHOCTW BO BCEX [ETaNfX BbIACHUTb BCE Ae()eKTbl BOCMMUTA-
Te/NbHOW paboTbl, 06CNef0BaTL BCE 3BEHbS TEX OpraHU3aLuWii, KoTopble
OTBEYalOT 3a BOCMUTATE/NbHYI0 pPaboTy. BO-BTOPbIX, Mbl He BK/OYaEM
3TN 06CTOATENbCTBA B MaBHbIA PaKT MOTOMY, YTO BCE 37eMeHTbI FnaB-
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HOro (haKTa JOMKHbI BOTW B COAEPIKaHME 0BBUHUTENLHOTO 3aK/HOUEHNA
1 NpUrosopa, TOrAa Kak o rnosofy 06CTOATENLCTB, CNOCOGCTBOBABLLINX
COBEpLLIEHVIO NMPECTYN/eHWs, creoBaTeNb fenaeT npeacTaBieHe, a cys
BbIHOCUT YaCTHOE OMpe/aeneHue.

CyMMUpYsi M3NI0XKEHHOE, MOXHO YCTAHOBUTb CEAYHOLLYH CH-
cTeMy (DaKTOB, COCTaB/MIAIOLMX MPEAMET [0Ka3blBaHUs.

MpeamMeT [0Ka3blBaHUA

I. TNaBHbINA (haKT.

A.1) CobbITe npecTyneHus.

2) O6CTOATENbCTBA COBEPLUEHNS MPECTYM/EHMs, COOTBETCTBYIO-
LLUero npu3Hakam cocTaBa NPECTYMNeHWs, NPeayCMOTPEHHbIM CTaTbeil
Yro/I0BHOIO KOfeKca.

3) CoBeplLUeHWe NPecTynaeHns 06BUHAEMbIM.

4) Hannune BUHbI, T. €. YMbICNa WM HEOCTOPOXHOCTW, B feii-
CTBUAX 0BBUHAEMOTO.

5) O6cToATeNbCTBa, OTArYatolmMe U CMsAryarolime OTBETCTBEH-
HOCTb 06BMHSEMOTO.

6) O6CTOATENLCTBA, XapaKTEPU3YHOLLME IMYHOCTb 0O6BUHAEMOTO.

B. 1) dakTbl, OnpoBepratoLLme Kakoin-nmbo 13 haktos rpynrbl A.

2) O6CTOATENbCTBA, YCTPaHAOLME BO30YXXAEHUE YrO/I0BHOMO

MpecneaoBaHns U BNEKyLUUe NPeKpalLeHne yxxe BO36YXeHHOM Yronos-
HOrO NpecneoBaHus.

Il. foka3aTeNlbCTBEHHbIE (PaKTbI,
1) PakTbl, ynnyaroLye 06BUHAEMOrO.
2) ®akTbl, ONpaBAbIBaloLLMe 06BUHAEMOTO.

I11. MNocneacTBMA NpPecTynieHus.

IV. O6CTOATENLCTBA, CMOCO6CTBOBABLUME COBEPLUEHMIO Mpe-
CTYN/EHS.

PaccMOTpeHHble Bbillle (haKTbl, 06pasytoLive nNpeaMeT [0KasbiBa-
HWS MO KOHKPETHbIM [eNaM, B3a/MOCBs3aHbl. B psae cnyyae 3Ta CBfisb
6bIBaeT HACTO/bKO TECHOW, UTO OAMH (DAKT Hefb3s YCTaHOBUTD, [OKa3aTh
6e3 nokasaTenbCTBa [PYyroro, CBA3aHHOro ¢ HUM hakTa. Hanpumep, no
Jeny o6 ybuiicTBe, MoKa He YCTaHOB/EHa CYObeKTMBHAs CTOpOHa Mnpe-
CTYN/IEHNSI, HeMb3S CYNTATb YCTAaHOBMEHHBIMW U Te 06CTOATENbCTBA, OT
KOTOPbIX 3aBWCUT YCTaHOB/IEHWE COCTaBa NPECTYM/EHNs, ero KBannu-
Kauusi. [leiicTBUTENbHO, B 3aBUCUMOCTM OT (POPMbI BUHbI (YMbICNa WK
HEOCTOPOXHOCTM), OT COAEPXKaHWS MOTWBA, HaMepeHus, NoByXaeHWiA,
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PYKOBOAMBLUMX OOBUHAEMbIM MPU COBEPLUEHNN YOMIACTBA, B €ro feiicT-
BUSX ByfeT coCTaB MPecTyn/ieHus, NpeayCMOTPeHHbIR 6o cT. 102, nn-
60 103, nn60 104, /I6o 105, nn6o 106 YK PCPCP. Mo geny o npesbl-
LUEHWN BNACTU AO/HKHOCTHBIM nLoMm (cT. 171 YK PC®OCP) camblii (hakT,
COoObITUE NPECTYM/EHNS, HE MOXET ObITb YCTAHOB/IEH OTAE/NLHO OT YCTa-
HOBNEHWS COBEPLUMBLLENO MPECTYNAeHUs nuua: 6blI0 M LONYLEHO
MPeBbILLEHVE BMACTU — 3TO MOXHO CUMTAThb [OKA3aHHbIM /IMLLb TOrfa,
KOrfja BbICHEHO, YTO OrMpefieNeHHoe [AO/HKHOCTHOE /WLI0 COBEPLUWIO
[eCTBMA, KOTOPbIE BbIXOAAT 3a NPeaebl ero MosIHOMOUMIA.

Mo3ToMy fJaneko He BCerfa no YrofoBHbIM [enam KaXablid (hakT,
BXOAALMIA B MpeAMeT [OKasblBaHWUs, YCTaHaBNMBAETCS, [OKa3blBaeTCA
OT[ieNIbHO, CaMOCTOATENBbHO: Ha0b0POT, CM/OLWb fa PALOM YCTaHOB/IEHNE
OAHOTO (haKTa 03Ha4aeT M yCcTaHOB/eHWE psaga Apyrux. Ho KpaiiHe Bax-
HO, 4TOObl BCe (hakTbl, 0bpasyloLme nNpeameT AoKa3blBaHWs, 6bln UC-
CNefjoBaHbl, NPOBePeHbI, JoKa3aHbl. ECNN HEBBISCHEHHbIM OCTa/ICA (DaKT,
OTHOCALUMIACA K NOCMeACTBMAM NPECTYM/IEHUS WU K 06CTOATENbCTBaM,
Croco6CTBOBABLLMM MPECTYMNIEHWNIO, 3TO MHOM4A U HE OTPaXKaeTcs Ha
NPaBUIbHOCTU PeLeHns BOMpoca O BUHOBHOCTU U OTBETCTBEHHOCTM 06-
BMHSEMOr0, O4HAKO MpW Takol HEMOMHOTE MUCCeA0BaHUSA BOSMOXHbI OT-
puuatenbHble NOCAEACTBMS: MOTEP MEBLUMIA He MOYYUT BO3MELLEHNS
NpPUYMHEHHOrO eMy yuiepba, He OyeT ycTpaHeHa BO3MOXHOCTb MOBTO-
PeHna NPecTynieHns Toro Xe poga. Ecnm e octancs HeBbIACHEHHLIM
Kakoi-nn6o takt u3 rpynnsl | v 1l (rnaBHbIA GakT 1 foKa3aTe/bCTBEH-
Hble (haKTbl), 3TO BCerga noBfeyeT HenpaBWIbHOCTbL PacciefioBaHua U
paspeLLeHns fiena no CyLyecTsy.

JlokasblBaHMe OTpULATE/bHbIX (DaKTOB

KaxXzblii U3 (hakToB, BXOASLIMX B NPeAMeT [0Ka3blBaHWs, MOXET
[l0Ka3blBaTbCS KaK B MOSIOXMTENBHOM, Tak W B OTpULATENbHOI dopme, T.
€. KaK COBEpLUEHHbI MK, HA060POT, Kak He MMEBLLWIA MecTa B AeiCTBU-
TENbHOCTU.

Hanpumep, [0Ka3blBaHWIO MOANEXMUT CaMblii DaKT MPecTynyieHus,
T. €. []0Ka3bIBaeTCs, YTO GbI/I0 COBEPLLEHO MPECTYN/eHre. HO ecnm ecTb
JaHHble, 4YTO NpeAnonoXeHue o akTe NPecTynneHusi 6bI10  OLK-
GOYHbLIM, YTO MPECTYN/IEHVE B [ECTBMTENBHOCTY COBEPLUEHO He 6bIN10,
3TV AaHHble MOA/IeXaT NPOBEpKe W Mo fieNy A0Ka3blBaeTcs (akT oTcyT-
CTBUS COGbITUS npecTynneHus. o geny 06 YMBbILIIEHHOM Mpe-
CTYNNEHUM NOAJIEXMT [0Ka3blBaHWIO Hanuuve ymbicna. Ho ecnu ectb
[aHHble, Uro 0GBMHSAEMbI COBEPLUMA VHKPUMUHMPYEMbIE EMY AE/CTBUS
HEYMbILLAEHHO (MO HEOCTOPOXHOCTW WM ClyyaliHo), AOKas3biBaeTcs U
(haKT OTCYTCTBUS YMbICNA.
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JT0 OoTHOCMTCS K nobomy hakTy, nH6OMYy 06CTOSTENLCTBY
NMEIOLLIEMY 3HaYeHVe ANS Aena; MOXET J0Ka3bIBaTbCA HaNUMeE, a TakxKe
N OTCYTCTBME OMpefeNieHHOro (akta, 06CTOATeNNbCTBA.

OCO6EHHO OTYET/IMBO 3TO MOJSIOXKEHME MPOABASETCA B Cye6HOM
pa3bupaTensCTBe YronoBHOMO fena, rae MNpoKypop, Hanpumep, AOKa-
3bIBAET, YTO NOACYAUMbIA COBEPLUNA TaKne-TO LeiCTBMA, a 3aUTHUK—
YTO MOACYAUMbIA 3TUX AEACTBUIA He COBepLLa.

C W3N0XEHHbIM CBSi3aH BOMPOC O [OKa3blBaHWU OTpULATENbHbIX
(hakTOB. OTpULATENbHLIM (PAaKTOM Ha3blBaeTCA OTCYyTCTBME KaKOro-
mmbo hakTa, cobbITus, AeicTBMUA. TakK, MHOrga no yronoBHOMY feny
HeobXoaMMO [0Ka3aTb, YTO OOBMHSAEMbIA HE Obll B TAKOM-TO MeECTe, He
rOBOPWN TakMX-TO C/IOB, HE BCTPeYancs ¢ TakuM-To IMLom 1 T. 4. WHo-
roa HeobXoayMOo YCTaHOBWTb, YTO Ha MeCTe NPeCcTyn/ieHns He 6bIno cne-
[0B MOCTOPOHHWUX fAL, WUAW 4YTO Ha NpegmeTe, SABAIOWEMCA Belle-
CTBEHHbIM [0Ka3aTeNbCTBOM, He OblI0 HWKAKWMX MSTEH, MOBPEXAEHWIA.
Bce at0 — oTpuuaTenbHble haKTbl.

Bo3MOXXHO N1 AoKasbliBaHWMe OTpUUATENbHbIX (hakToB? BnonHe
BO3MOXHO UM BO MHOIMX Cryyasix Heobxoammo. OTpuuaTteNbHbIA (akT
[I0Ka3bIBaeTCs 00bIYHO TOrAa, KOrfa Hy>HO OMpPOBEPrHYTb KaKoi-nnmbo
MONOXMTENbHBIA (hakT. Hanpumep, 00BMHWTENb AOKa3bliBaeT OTpuLa-
TeNbHbIV PaKT B LIENSX ONPOBEPKEHNS NONOXKUTENBHOIO (hakTa, YTBep-
XKOAEMOro 3alMTOM, a 3aliMTa [0Ka3blBaeT OTpuLaTeNbHbIA PaKT B Lie-

NSIX OMPOBEPXKEHUs! MOMOXMTENbHOIO (haKTa, YTBEPXKAAEMOro 06BUHe-
HUEM.

JloKasblBaHWe OTpULATENbHLIX (aKTOB NPOM3BOAUTCS ABYMS CMO-
cobamu.

lMepBblIli CNOCO6 COCTOWUT B YCTAHOB/IEHWU OTPULLATENBHOIO (hakTa
npy MOMOLUM [0Ka3aTeNbCTBa, MPSMO YAOCTOBEPSIOLLENO 3TOT OTPU-
LaTenbHbIli hakT. Hanprmep, Hago A0Ka3aTh, YTO OOBMHSEMBIA B TaKoe-
TO BpeMs He 6blN B TAaKOM-TO MecTe. HekoTopble inua, AonpalinBaemMble
B Ka4yecTBe CBW/ETENEN, BUAENN BCEX, KTO B 3TO BPeMS Obla B 3TOM MeC-
Te, U CPean MpUCYTCTBYIOLMX 0BBMHSEMOrO He 6b110. oKazaHMAMM
3TUX CBUAETENein M [0Ka3blBaeTCs (hakT OTCYTCTBMS O0OGBMHSEMOrO B
[JaHHOe BpeMs B JaHHOM MeCTe, T. €. OTpULaTenbHblii (hakT. nm npoto-
KO/IOM OCMOTpa BELLECTBEHHOIO 40Ka3aTe/bCTBa [j0Ka3bIBAETCS OTCYTCT-
BME Ha COOTBETCTBYHOLLEM MPEAMETE MOBPEXAEHWIA, NATEH U T. .

Takoli cnocob [10Ka3blBaHUS OTpULATENbHbIX (PAKTOB MPUMEHUM
He BCerfia: MOXET He 6bITb TakMX A0Ka3aTeNbCTB, KOTOPbIE NPSIMO AOKa-
3blBa/IM 6bl OTPULLATENbHBINA (AKT.

BTopoit cnocob [foKasblBaHUA OTPULATENbHBIX (JAaKTOB 3aK/ko4a-
eTCs B 40Ka3blBaHWUM KaKoro-mbo NoMOXUTENLHOTO (hakTa, M3 KOTOPOro
BbITEKAET MOAMEXALLMA A0Ka3bIBAHUIO OTPUUATENbHBLIA thakT. Hanpu-
Mep, OTCYTCTBME OOBMHSIEMOrO B MECTE COBEPLUEHWS MPECTYMIEHMS B TO
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MMEHHO BpeMsi, KOraa OHO COBEpLUAaNoCh, [0Ka3blBaeTCsA MPUBEAEHMEM
[0Ka3aTeNbCTB TOr0, YTO B 3TO BPeMsi 06BMHSIEMbIV HAXOAW/CS B APYTOM
MECTe, 13 Yero C/igflyeT, YTo OH He MOF COBEpLUMTb AaHHOrO MpecTyn/e-
HUA. 3TO — M ecTb TaK HasblBaemMoe anmMbu, 0 KOTOPOM Mbl CKaKeEM

panblue.
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C. B. KYPbIJIEB
OCHOBbI TEOPUU JOKa3bIBaHUA B COBETCKOM MpaBoCyani.
MwuHck, N3patensbcteo bBIY, 1969, c. 38-96

MNPEOMET OOKA3SbIBAHUA
FOpugnyeckue hakTbl Kak npegmeT [oKasbiBaHNs

1. Mpwn OCYLLECTBNEHWM NPaBOCYAWS Cyfy HaAneXWT ycTaHOBUTb
(haKTbl, C KOTOPbIMM MOAMEXALlas NPUMEHEHWIO HOPMa MaTepuasibHOro
Mpasa CBA3bLIBAET OMpefeneHHble OPUANYECKUe NOCNEACTBUS, 1 onpese-
MMTb 3TW HOpUauYeckue mnocnefcTemsa. [lpaBoBas M 06LLECTBEHHO-
nonuTuyeckas (MopaibHast) OLEeHKa B COfEpXaHMe UCTUHLI, YCTaHaBu-
BaeMoli Cy[OM, He BXOfAT W MO3TOMY MpesMeTOM [0Ka3blBaHUS He AB-
natoTed. CnegosaTensHO, NPeaMeTOM CyebHOro nos3HaHus, a 0Tcoga u
npeaMeToM Cyfie6HOro JoKa3blBaHUs, CIYXaT TOMbKO (haKThbl, UMEOLLye
FOPUAMYECKOE 3HAYEHME 1 paccMaTpMBaeMoro Jena.

[JonylueHre f0Ka3biBaHWSA (HaKTOB, MMEIOLLMX, CKAXEM, CEepbe3HOe
MOpa/lbHOe 3HaYeHVe, HO MOJHOCTLIO HOPUAMYECKN MPPENeBaHTHbIX AN
paccMaTprBaemMoro fena, 03Hayano 6bl 04HOBPEMEHHO U [OMYCTUMOCTb
X OMPOBEPXKEHMS, 3TO NMPUBENO Gbl K TOMY, YTO Npefenbl cyfe6HOro nc-
CNeAOBaHNS yTpaTuIN Bbl BCAKME OOBLEKTWBHbIE FpaHULbl, CYA Obli Obl
OTBMIEYEH B CTOPOHY OT BbIMOSHEHUS CTOALLEA Mepes HUM 3afjayun —
MPaBUILHOTO C TOUKW 3PEHUS UCTUHBI W 3aKOHa pa3peLLeHns aena.

OnpefieneHune Kpyra (hakToB, COCTaBMAMLWMX NPeAMeT AO0Ka3blBa-
HUSI, NPOM3BOAUTCA 06LIYHO B NMTEPATYPe ABOSKMM MYTEM: MO3UTHBHBIM
YKasaHneM — Kakue (hakTbl JOMKHbI ObiTb YCTaHOBMEHbI U J0Ka3aHbl, 1
HeraTMBHbIM — KakKue M3 MOANEeXaWMX YCTaHOBMEHNIO (PAKTOB He BXO-
[T B COCTaB MpefMeTa [joKasblBaHus, T. €. ycTaHaBnMBaroTcs 6e3 AoKa-
3bIBaHUS.

dakTbl, BXoAdlMe B NPeAMET AOKa3biBaHWs, ONPefenstoTcs Ha
OCHOBE TMMOTE3bl MPUMEHSEMOI CY[OM HOPMbl MaTepuaNbHOro npasa
WM HECKONMbKUX HOpM. Kak oTbiCKMBaeTcs Heobxofumas Hopma maTte-
pransHOro npasa?

B nuTepaType HepefKo yKasblBaeTcsi, YTO NpeaMeT [oKasblBaHUs
MO rpaXJaHCKUM Aenam OMNpefenseTcs YTBePKAEHNAMU U BO3PKEHNS-
MU CTOpPOH. Ho 3Ta (hopMynmpoBKa Hy>fgaeTcs B YTOuHeHuuW. lpexae
BCEro, He Kaxaoe YTBEPXAEHWE WM BO3PAXKEHWE CTOPOHbI MOAMEXMT
[0Ka3bIBaHWIO, HaNpUMep, YTBEPXKAEHVE O HOPUANYECKM 6e3pasnnuHbIX
4N paccMaTprBaeMoro gena dpaktax. Bo-BTOpbIX, K MpeaMeTYy [0Kasbl-
BaHWS OTHOCATCA BCe (PaKTbl, MMEHOLLIME FOPUAMNYECKOE 3HaUeHWe Ans fe-
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na, XoTa 6bl UCTeL, HanpuUMep, He caenan yTBepXXAeHNe 0 TOM UIN MHOM
(hakTe. YTBEPXKAEHWS XK€ W BO3PWKEHWA CTOPOH MPOLECCyanbHO-
MpaBOBOr0 XapakTepa MpeaMeT A0Ka3blBaHWsi BOOOLLE He OnpefenstorT.
Takne «yTBEPXJEHWUS W BO3PaKEHWS» MOryT cTaTb MPeAMETOM pac-
CMOTPEHMSI MO MHMUMATMBE CaMoro cyaa 6e3 Kakux-mbo 3asBneHuit
CTOPOH.

Mo3aToMy 1 NpaBubHEe rOBOPUTL, YTO NpeaMET 4oKa3blBaHWs On-
pesenseTcs Ha OCHOBE NOAMEXALLEN MPUMEHEHWNIO HOPMbI MaTepUasIbHO-
ro npasa. Ho 3ta Hopma [eliCTBUTENbHO CHa4ana OTbICKMBAETCS 13 CO-
06LLEHNI 0 thaKTax, CoAePXKALLMXCS B TPEOOBAHNAX N BO3PAKEHMAX Yya-
CTHUKOB fena: B 00BMHUTE/LHON (opmy”ne 1 3asBNeHWSX NOACYANMOrO
OTHOCUTENIbHO MaTepuanbHO-NPaBoBLIX (PAKTOB, WMEIOLMX 3HAYeHue
[NS1 YrONOBHON OTBETCTBEHHOCTM (COCTOSIHME HEOOXOAMMON 0BOPOHBI 1
4p.), B TpebOBaHMAX U MaTepuasbHO-NPaBOBbIX BO3PAXKEHMAX CTOPOH B
rpaX4aHCKoOM npovecce.

Takoe onpeaeneHue "Kpyra akToB MaTepuasibHO-NPaBOBOro 3Ha-
YEHMS1 HOCUT NpefBapuTeNbHbI XapakTep, M60o npu MUccneaoBaHMM 06-
CTOATENbCTB Ae/1a MOXKET OKa3aTbCsl, UTO OfHW M3 (haKTOB, COOBLLEHHbIX
yyacTHUKaMu fena, B [AeACTBATENbHOCTWM OTCYTCTBYIOT U, Hao60poT,
OK&XXYTCS HUIMLO UHbIE FOPUANYECKN 3HAUMMbIe (haKTbl, MNPeLyCMOTPEH-
Hble rMNOTEe30li APYroi, a He NepBOHaYabHO M36pPaHHOM HopMbl. MMpea-
MET [0Ka3blBaHWsi B 3TOM C/lydae W3MEHSIETCA MPUMEHWTENbHO KO BTO-
pOii HOpME, HO C COBMOAEHMEM OMPeAENeHHbIX YCI0BUIA — B YrO/IOBHOM
rnpoLiecce NpyU HefoMyCTUMOCTU «MOBOPOTA K XY/LLEMY» WN K CyLLecT-
BEHHOMY M3MEHEHMWIO paHee MpeabsaBeHHOro 06BMHeHus (cT. 227 YTIK,
CT. 229 YTMK BCCP), B rpaxaaHCKOM mnpouecce ¢ CobntoaeHMeM NpPUH-
Lmna AncnosnTUBHOCTM.

B CcBA3W C 9TUM HEOB6XOAMMO PacCMOTPETb BOMPOC — MOXHO i
CUMTaTb OTBEYAIOLLMM MPUHLIMMY AWMCMO3UTUBHOCTU COBETCKOIO IpaX-
[AHCKOr0 MpOoLIecca MHeHMe HEKOTOPbIX MPOLIECCYanMCTOB 0 Npase cyaa
U3MEHSITb NPeaMET 1 OCHOBaHWe UCKa, YTO, eCTECTBEHHO, NPUBOAUT U K
COOTBETCTBYHOLLIEMY M3MEHEHIO NpeaMeTa JOoKa3biBaHMs.

Ha Haw B3rnsg, Takoro npaea y cyga Het. Bo-nepsbix, cT. 24 Oc-
HOB rPaXKJaHCKOro Cyfornpoun3BOACTBA FOBOPUT O MpaBe MUCTLA U3MEHSTb
OCHOBaHvie Unn NpeaMeT UCKa, HO He O npase cyaa. M 3To Henb3s cun-
TaTb ynyLlleHneM 3akoHogaTens. Mocko/bKy faHHbIA BONpoc Obla cnop-
HbIM elle 3af0r0 40 MPUHATMA OCHOB, TO, OYEBUAHO, 3aKOHOLATENb,
ecnm 6bl MMen B BMAY MPeLOCTaBfeHWe Cydy npaBa Ha U3MEHeHWe No
CBOEI MHMULMATMBE OCHOBAHUS WM NpeaMeTa UCKa, Ckasan 6bl 06 3TOM
NpAMO, Kak, Harmpumep, 3TO CAeNaHO B OTHOLLEHWUMN MPUBMIEYEHNS B MPO-
LieCC COOTBETUMKOB, TPeTbUX /ML, 6e3 CaMOCTOSATeNbHbIX TPebOoBaHWiA,
NPOKypopa, OPraHoB roCyfapCTBEHHOIO YMpaBeHus.
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Bo-BTOpbIX, W 3TO rNaBHOe, U3MEHEHWE CYLOM OCHOBaHWA WU
npegveTa Ucka NpoTMB BOAM UCTLA MOXKET NPUBECTU K HApYLUEHWIO UH-
TEpecoB MOC/eAHero, No3TOMy Takoe M3MEHeHWe CrefyeT cyuTaThb Ha-
PYLUEHMEM NPUHLMNA SUCTIO3NTUBHOCTU MPaXKAAHCKOro npovecca.

Tak, B HapoAHbIii cya CTYNUHCKOro painioHa MOCKOBCKOI obnactu
B 1950 r. o6paTunacs r-H XK. C UICKOM O MPU3HAHWN HeAenCTBUTENbHBIM
3aBeLLaHs, OCTaB/IEHHOr0 MOKOWHbLIM OTLIOM B MOJb3y rp-kn X. AcTew, B
3asB/IEHUM YKa3asl, YTO 3aBeLLaHHbIA 4OM 6bl1 MOCTPOEH UM U SBNSETCS
€ro /INYHOI COBCTBEHHOCTbIO, HO BO BPEMS BOWHbI Obll KakKUM-TO 06-
pasoM HE3aKOHHO MepeodOpPMIEH Ha UMSA MOKOMHOIO 0TLa, O YeM UCTeL,
npoxveas B MockBe, He 3Ha/ 4O cMmepTu oTua. lMUCbMEHHbIX [OKasa-
TeNbCTB B MNOATBEPXK/AeHMe (haKTa NOCTPOMKM foma XK. y ucTua v B paii-
KOMX03e He COXPaHW/IOCb, 40Ka3blBaTb 3TOT (haKT BbII0 OYEHb TPYLHO.
Mostomy cya npeanoxun XK. N3MeHWTb OCHOBaHUE MCKa U NPU3HaTL 3a-
BELLaHMe HefeNCTBUTE/bHLIM B CU/Yy TOFO, YTO OHO COCTAB/IEHO B MOJb3Y
MOCTOPOHHEr0 NNLA MPU Ha/IMYUM 3aKOHHbIX HACNeAHWUKOB, 4TO MO pa-
Hee [eNCTBOBaBLUEMY 3aKOHOAATENLCTBY He Jonyckanock. XK. kateropu-
UecKM BO3paXKas MPOTUB TakOro W3MEHEHWsi OCHOBaHWA WCKa, COcrnaB-
WMCb Ha TO, YTO NPV TakOM paspelleHun fena Ha LOM MOryT npe-
TEeHL0BaTb U ero YeTbipe bparta.

Ecnu cyn npmxoguT K BbIBOGY O HEOB6OCHOBAHHOCTU MCKa, a 1CTel,
Ha M3MeHeHMe 0CHOBaHWSA MUCKa He COrnaceH, cyf 06s3aH B UCKe Mo 3asB-
NIEHHOMY OCHOBaHWIO OTKa3aTb. Takoe pelleHue cyfa He 6ygeT Hapy-
LIaTb MHTEPECOB WCTLA, KOTOPLIA BpaBe BTOPUYHO 06paTUTLCA B CYA C
MCKOM MO JpyroMy OCHOBaHW. OHO He 6yfeT W NPOTMBOPEYUTL MPUH-
LMy OOBLEKTVMBHONW WUCTWHbLI, KakK ownb0o4yHo nonaraet A. J1. LLUTyTuH,
160 npaBW/bHas KOHCTaTaLMsi HEOOOCHOBAHHOCTU MCKa OyAeT UCTUHON
B OTHOLLEHUW PACCMOTPEHHOr0 OCHOBaHMA. MpUHUMN e 06bEKTUBHON
WCTUHbI COBEPLUEHHO He TpebyeT 6e3rpaHU4YHOr0 WCCef0BaHMS BCEX
06CTOATENLCTB fieNa, XapaKTepu3yoLLMX B3aMMOOTHOLLEHUS CTOPOH.

[Janee. B cCOOTBETCTBMN C MPUHLMNOM AUCNO3UTUBHOCTM OT BOMN
3aMHTEPECOBAHHOI0 /LA 3aBUCUT PacLLUMPEHVE UMK CYXXeHWe npejmMeTa
[0Ka3bIBaHWS B Cy4asx, KOra 3To L0 Bnpase BbIOUpaTb Ty WK UHYHO
[OMyCKaeMyt0 3aKOHOM (hOpMYy 3alWTbl CBOMX WMHTEPeCOB (Yro/oBHO-
MpoLecCya/ibHY0, TPaXK4AHCKO-NPOLECCYaibHY0 UKW UHYK). MHeHue
C. . BUIbHAHCKOro 0 TOM, YTO B MOPSAAKE rpaXkAaHCKOro CyfLonpowus-
BO/ZICTBA BO30Y)KAAKOTCA NNLLUb [eNia OTHOCUTENTbHO AENCTBUIA, HE COCTaB-
NAOWMX YroN0BHO-HAKa3yemMoro LesHWs, Henb3s NpusHaTb NpPaBU/bHbIM
HW BOOGLLE, HU NPUMEHUTENBHO K UCKaM O 3alLMTe YecTn U LOCTOMHCT-
Ba, KOTopble aHanun3npyeT C. V. BUNbHAHCKWIA.

Bo-nep.bix, 3akoH (cT. 31 OCHOB rpaXkgaHCKOro Cygonpov3Boj-
CTBa) He npedycmaTpmBaeT ykasaHHOro C. V. BUNbHAHCKAM OCHOBaHMS
[N1A 0TKasa B Mpuieme 3asB/eHNs B NOPSAKe rpaxaaHCKoro cyfonpoms-
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BOACTBa. BO-BTOPbIX, TakMM OTKa3OM MOFYT BbiTb HapyLLeHbl MHTEPECHI
NOTEPMNEBLLEr0, KOTOPOMY WMHOTAa HeMerko [okasaTb YMbILLEHHbI Xa-
pakTep AeNCTBUIA NO PacNpOCTPaHEHUIO CBEAEHMIA, NO30PALMX YECTb K
[OCTOMHCTBO.

CnepnoBaTenibHO, €CNW MOTEPMEBLUNIA AN 3aWMTbl YeCTW U AOCTO-
WHCTBA M30EPET Yro/oBHO-MPOLIECCYa/IbHYHO (JOpMYy M BO3OYAUT Yro/noB-
HOE [1e/10 O K/NeBeTe, TO K MpeaMeTY [oKasblBaHWA ByAeT OTHeCeHa Cy6b-
eKTVBHas CTOpPOHA COCTaBa NPecTynfieHns. Ecnm e noTepneBlmnii no
Kak1M-1m6o npuymMHamM MpeanoyTeT rpaxaaHCKo-NpoLeccyabHyo thop-
My 3alWTbl YeCTU W [OCTOMHCTBA — XapaKTep MCUXMYECKOr0 OTHOLUe-
HMA OTBETUMKA K PacnpoCTPaHEHHbIM WM CBEAEHUSM HOPUANYECKOTO
3Ha4eHUss UMETb He ByfeT, NO3TOMY He GYAeT W BXOAWTbL B NPeAMET Ao-
KasblBaHMs. 3agaya MOTepreBLIEro B 060CHOBaHWM CBOEro TPeOGoBaHMs
3HAYNTENLHO 06MeryaeTcs.

B oTAnume OT yronoBHOro MpoLecca, B CUy AWMCMO3UTUBHOCTM
rPaXAaHCKOro npouecca topuanYeckn 3HadMmble ansa gena hakTbl MoryT
ObITb MOMHOCTHLIO UM YACTUYHO MCK/IKOYEHbI U3 NpeaMeTa [oKasbiBaHWs
Npu pacropsanTe/bHbIX AECTBIUSX CTOPOH: OTKase WUCTLA OT WCKa, 3a-
K/OUYEHMM CTOPOHAMM MUPOBOTO COT/ALLEHNS, NMPU NPU3HAHMK MCKa OT-
BETUMKOM, ECNM YKa3aHHble AeACTBUSA CaHKLMOHMPOBaHbI CyAoM. B yro-
NIOBHOM >Xe NPOLIECCE HW OTKa3 MPOKypopa OT 06BUHEHWS, HU NPU3HaHWe
NOACYAUMbIM CBOEI BUHbI He OCBOGOXAAET Cyf, OT MOIHOrO UcC/efoBa-
HWs 06cToATeNbCTB Aena (cT. 248 YTIK, cT. 247 YTIK BECCP).

MpaBaa, B3rNs4 0 pacrnopsauTeNbHOM XapaKTepe 0TKasa OT MUCKa 1
B OCOGEHHOCTV MPU3HAHWS UCKa [ONr0e BPEMS He MO/b30Ba/ICA MOA-
[EPXKKOI B COBETCKOW MPOLIECCYa/IbHON NUTepaType, HO ceiivac OH Mo-
CTEeMeHHO 3aBOEBbLIBAET BCE 60/bLLE U 60/bLIE CTOPOHHNKOB.

CocTaB (hakTOB, MepBOHaYaNbHO OTHECEHHbIX K MPeAMETY [oKa-
3bIBaHNS, MOXET 3HAUYMTENIbHO COKPATWUTLCA B CWMy TPeGOBaHWUIA MPUH-
umMna npoueccyanbHoi 3KOHOMWW, MMEHHO, KOTAa OKaXeTCs, YTo Aeno
MOXET ObITb MPaBWbHO Pa3peELLIEHO MO YXKe YCTaHOB/EHHbIM (hakTam 6e3
nccnefoBaHNs OCTa/lbHbIX.

B yronoBHoM npouecce 3T0 MPOMCXOANT NpK 0GHAPYXXEHUN HEKO-
TOPbIX 06CTOATENLCTB, WUCK/HOYAKOLMX NPOM3BOACTBO MO YrO/I0BHOMY
peny (n. 5—10 c1. 5 YTIK), Hanpumep, Npu CMepTU MOACYAMMOrO; B
rpaXAaHCKOM NpoLecce — MpyW 4OCTOBEPHOM YCTaHOBJIEHUM NHO6GOro 13
CYLLIECTBEHHbIX 3/1EMEHTOB (haKTWYeCKOro COCTaBa, AOCTaTOYHOrO ANs
YA0B/METBOPEHUS UCKa UMW AN NPUHATUS BO BHMaHWe BO3PKEHUS OT-
BETUMKA.

Tak, B NeyaTn pacckasbiBasiocb 0 TOM, KaK HEKOTOpPble MarasuHbl
cnycTa 5 feT nocne Npogaxu TOBapoB B paccpoyKy MNof yrpo3oi cyda
3acTaBMsANM MOKynaTenieli pasbiCKMBaTb M NPeAbsBAATb KBUTaHLMM 06
ynnate Tpebytowmxea nnatexeii. Mexay TeM B NOAOOHbIX CAyYasx WH-
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Tepecbl MOKyMaTenei 3almileHbl UCTEYEHEM TPEXNIETHErO CPOKa MC-
KOBOIA A@aBHOCTW 1 Cy4 MPU YCTaHOBMEHUW HEYBaXKWUTEIbHOCTU MPUYMH
MpoNycKa CpPOKa WCKOBOW AaBHOCTU BMpaBe PaspeLunTb f[eN0 B MOMb3y
OTBETUMKA 63 MPOBEPKM MPaBMLHOCTY €ro YTBEPXKAEHMS O BO3BpaTe
ponra. Ha BO3MOXHOCTb Takoro paspeLLeHust ena crnpaBeAmMBo yKasbl-
BaeTCcA B /uTepatype. HO 3TO NMLb 4YaCTHbIA Ciy4yail cobnogeHus
NPUHLMNA NPOLECCYasbHOR 3KOHOMUM.

B oTnuuve OT yYronoBHO-MPOLIECCYaNbHOTO 3aKOHOAATE/bCTBA,
npesycMaTp1BatoLLEro NOIHOe UCCefoBaHMe 0OCTOATENLCTB fena Aaxe
NPV YCTaHOBNEHWUN HEKOTOPbLIX OCHOBaHWIA, UCK/HOHAOLLMX NPON3BOACT-
Bo no geny (n. 1—4 c1. 5 YTIK), Hanpumep, Npu UCTEYEHNN CPOKOB
[ABHOCTW, MPY HaMYMKM aKTa aMHUCTWSA, TPaXAAHCKOEe MpoLeccyanbHoe
3aKOHOAATeNbCTBO TaKUX U3BbATWIA M3 MPUHLMNA NPOLECCyabHOl 3KO-
HOMUW He 3HaeT. Mo3ToMy cAenaHHbIii Bbile BbIBOA O COKpPALLEHWUM fo-
KasblBaHWs CMpaBefIMB He TOMbKO AN WCTEYEHWS| UCKOBOI AaBHOCTM,
HO W [/151 BCEX OCTa/IbHbIX eMY MOAOOHbIX C/y4aeB.

TOT WK MHOIA BapMaHT [0Ka3blBaHWS BbIOUPAETCA Tak)Ke Ha OCHO-
Be NPVHLUMNA NpoLieccyanbHOl 3KoHOMUKW. Ecnun, Hanpumep, NpeabsBeH
UCK O MPWU3HaHUW [OroBOpa HeAeiCTBUTENbHLIM B CWUMY TOFO, YTO OH
NPOTVMBOPEUNT TPeOGOBaHMAM 3aKOHa M 3aK/YeH B pe3ynbTaTe 06MaHa,
TO Cy/ NPW YCTAHOB/MEHWW, UYTO TaKoi AOroBOp AECTBUTENLHO MPOTU-
BOPEUMT TPEOOBAHMSAM 3aKOHa, BNpaBe MpPU3HaTb ero HeAeCTBUTEbHbIM
6e3 nccneaoBaHns pakta — MMeN UK He UMeN MeCcTo 0bMaH, ecnm aTo
He OTPasMTCs Ha NOCNeACTBUAX HEAENCTBUTENBHOCTY.

Takum 06pa3oM, cOCTaB (haKTOB, BXOAALLMX B NMPeAMET AoKa3blBa-
HUsl, OMpeaenseTcs Ha OCHOBE MMMNOTE3bl HOPMbI MaTEPUANTLHOTO Npasa,
noAnexalleii NPUMEHEHNIO B KaXKAOM KOHKPETHOM Cfiyuyae. ITOT Kpyr
(haKTOB MOXET ObITb BUJOM3MEHEH, B YaCTHOCTU, YMEHbLLEH C CObNKOAe-
HUEM MPefyCMOTPEHHbIX B 3aKOHE YCNOBWiA: 1) MpW M3MEHEHUW HOpU-
ONYECKON OLEHKM uMccneayeMblX cydom hakToB; 2) npu  pac-
NOPSANTENBHBIX AENCTBUAX CTOPOH B rpaXk4aHCKOM npouecce; 3) B cuny
TpeboBaHWin NPUHLMMNA NPOLECCYanbHON 3KOHOMUK.

2. B nutepaType npeanpuHMManocb HemMano MombITOK Knaccugn-
Kaumu (hakToB, BXOAALLMX B MPeAMET JokasbiBaHUA. [pex e Bcero, pas-
NINYAOT OPUANYECKME (PaKTbl B COOCTBEHHOM CMbIC/E CNOBa W TakK Ha-
3blBaeMble 06LLME NPeanocbiKN NPaBOOTHOLLEHWIA. KOpranyeckme dak-
Tbl — 3TO 0BCTOATENLCTBA, CNYXKALlMe OCHOBaHWEM BO3SHUKHOBEHWS, 13-
MEHEHWS NN NPEKPaLLeHUs NPaBOOTHOLLEHWA. O6Lme NPeanochbinKn —
3TO (PaKTbl, CO3JAOLME NULLL BO3MOXHOCTb BO3HWKHOBEHUS, M3MEHe-

HUA WM NPeKpaLleHns NPaBOOTHOLLEHWUI, HanpuMep, NPaBOCMOCO6-
HOCTb CYyObEKTOB.

[aHHas Knaccuurkaums cBsi3aHa C MOTPEOHOCTbH OTbICKAHMS
KpuTepus 4N pacnpegencHus 06s3aHHOCTEN MO [0Ka3blBaHUIO MEXAY
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CTOPOHaMM B TpaXaHCKOM npouecce. Tak, B 4aCTHOCTW, B NnTepaType
NpeanpuHATa NOMbITKA BbIGENNTb U3 BCEX (DAKTOB, ABASIOLLMXCS Npes-
METOM A0Ka3bIBaHWs, haKTbl «Crneunpuyeckn npaBoodpasytoLLme», 06s-
3aHHOCTb [10Ka3blBaHWUs KOTOPbIX NEXMWT HA UCTLE, a 0653aHHOCTb JOKa-
3bIBAHWA OTCYTCTBUSA OJHOIN M3 06LLMX NPeAnOCLINOK NpaBa — Ha OTBET-
ymKe.

B cnegytowleil rnaBe Mbl MOMbITaeMcsl f[OKasaTb, YTO Ae/eHue
(haKTOB Ha «Crneuudryuecky nNpaBoobpasytoLime» 1 06LLMe NPeAnoChITKM
npaBa He MOXET CNYXWUTb KPUTEPUEM 419 pacrnpegeneHms obs3aHHoCTel
N0 A0Ka3blBaHMIO, 30eCh XKe PaCCMOTPUM 3TO Je/eHne B 06LLEM MaHe.

K coxaneHuto, J1. T1. CMbILINSEB HE YTOUHSET, Kakue eLle obLume
NPeAnoChLIIKM NpaBa, KPpoMe MpaBocnoco6HOCTH, OH UMEET B BUAY; WK
»Ke MpaBOCMOCOOHOCTb — 3TO eAMHCTBEHHAs 00LLass uamn, TouHee, BCe-
o6uwas npegnocbinka T. A. JlunyalBuam K o6LMmM NpeanocbinkaM npa-
Ba OTHOCWT MPaBOCMOCOBHOCTL M AEeecnocobHOCTb. HO eecnoco6HOCTh
B OT/IMYME OT NPaBOCMOCOBHOCTM ABMSETCA NPEAMOCLIIKOA He BCeX npa-
BOOTHOLLEHWIA, & NNLLIb TEX, KOTOPble BO3HUKAKOT Ha OCHOBAHWU JINYHbIX
[ENACTBWI CyObeKTa.

Ecnmn paccmoTpeTb BCHO MacCy HOpPUAMYECKUX (DAKTOB, TO OKaXKeT-
€S, YTO, KpPOMe TaKoi BCeoOLLei Npeanochbiiku, Kak MpaBoCnOCO6HOCTb,
CYLLIECTBYET HEMANO MeHee 06LMX, ellle MeHee 00LWmX 1 T. 4. Cobnoae-
Hve opMbl CAeNKN — BceobLlas npeanocbiika ans 06s3aTensCTB, BO3-
HMKAIOLWMX U3 COENOK; HeMCTeUYeHWe WCKOBOW [aBHOCTU — BCeobLuast
NPeAnocklika CyLecTBOBaHNA 0653aTe/IbCTB, MOABEPXKEHHbLIX AEACTBUIO
MCKOBOW [aBHOCTU; BMHa, Kak MpaBunio,— Mpesnocklika OTBETCTBEHHO-
CTUNT. 4.

TakuMm 06pa3oM, rpaHb MEXAy «O6LMMM NPeAnochbiKaMu» 1
«COBCTBEHHO HOPUAMYECKMMM (haKTaMU» KpaiHe pacn/biByaTta W MOXET
CTaTb ACHOW NWLWb B TOM C/yYae, €Cnv ee BUAETb B pasrpaHuyeHnmn oT-
[EeNbHOro HOpPUANMYECKOro (hakTa 1 PakTUYeCcKoro coctasa. YTo xe Kaca-
eTCA MOC/MEAHEro, TO BblAE/IEHUE U3 HErO KaKNX-Nn6o 06LLMX MIn MeHee
06LUMX NPESMoChIIOK HUKAKMX TEOPETUYECKUX WM MPaKTUYECKMX pe-
3y/bTaTOB, Ha HaLl B3rndag, Aatb He MOXeT. U 3gecb npas J1. 1. CMbIw-
NSIEB, YTBEPXKAAIOLLNIA, UTO HET «OCHOBAHWI BbleNATb M3 BCel COBOKYM-
HOCTK (paKTbl, «Cneungruyeckn» npaBonpou3BoAsaLLINE, N (aKTbl, KOOI
He SBNAKOLLMECS TaKoBbIMW. [TOBOPA MHaye, NPaBONPOM3BOASALLEN ABNS-
eTCA BCA COBOKYMHOCTb (hakToB. [pu OTCYTCTBUM XOTS Obl OLHOIO U3
HMX NOC/EAHASA YTpaunBaeT NpaBonpon3BoasLLee 3Ha4eHMe.

Mo3aToMy BbifeneHve 13 HOPUAMYECKOTO COCTaBa 06LMX npeamno-
CbIIOK MpaBa ABNfeTcsa 6eCnnofHbIM, W He C/y4aliHO, YTO YroA0BHO-
npoLeccyanbHas Teopus Takoro LefieHnst cocTasa NPecTyn/eHNs He 3Ha-
€T, XOTA €ro He TPYAHO 6bif10 6bl CKOHCTPYMPOBATh, OTHECA, Hanpumep,
cyObekTa NpecTynneHns, JOCTVXKEHE UM MPeAYyCMOTPEHHOIO 3aKOHOM
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BO3pacTa K 06LiMM Npeanochlikam YronoBHON OTBETCTBEHHOCTU, 06bEK-
Ta NPECTYMN/eHNs — K MeHee 0OLLMM, a KOHKPETHOE [esHue - K «crie-
Lmrueckn» NpaBonpom3BoaaLLMM hakTaM.

PacnpocTpaHeHHbIM AeneHueM (hakToB, COCTaBAANOLWMX MNPeaMeT
[0Ka3bIBaHWS, CNYXUT Knaccuukauma nx Ha npaBoobpasyiowve, npa-
BOV3MEHSAIOLLMe, MpaBonorawaowye 1 npaBonpensTcTByoWme. 3T0
JeneHve, Kak 1 MpejLuecTBytoLLee, NOPOXAEHO NOTPe6HOCTbIO OTbICKA-
HUA KpUTepus pacnpefeneHns 0643aHHOCTEN MO [OKAa3blBAHUIO MEXAY
CTOPOHaMK B rpaXkgaHckom npouecce. OHO 6e3 Tpyaa MOXeT ObITb pac-
MPOCTPaHEHO ¥ Ha MNpeaMeT AO0KasbiBaHUA B YrOOBHOM MpoLecce, YTo
(hakTMueckn n penaet M. C. CTporosuny, pasnmyatoLinini B cocTaBe Tak
Ha3blBaEMOr0 «rNMaBHOMO hakTa» rpynny «A»— 06CTOATeNbCTBA COBEP-
LUeHUs NPecTynieHns, T. e. MO CYLLEeCTBY npaBoo6pasytoLime (akThl, 1
rpynny «b», B KOTOPOW nepeyncieHbl 06CTOATENbCTBA, KOTOPbIE MOMYT
OblTb Ha3BaHbl MPaBOMPENATCTBYIOWMMA WX NPABONOraLlaloWwmu
(hakTamu.

Mpexxpe Bcero, HeT He06X0AMMOCTY feTaNbHO BOCMPOM3BOANTDL He
OfVH pa3 BbICKa3aHHbIE W BMOJHE CNpaBef/IMBble BO3PAXKEHUS MPOTUB
KOHCTPYKLMM NPaBONpPensTCTBYHOWMX (DaKTOB, 3HAUEHME KOTOPbIX «SB-
NseTc 06OPOTHON CTOPOHON K NPaBanpoOu3BOAALLEMY WX 3HAYEHUIO».
MOoXXHO 6bIfIo Gbl BOBCE HE KacaTbCst 3TOF0 BOMPOCA, eCn 6bl HEKOTOpbIE
HOPUCTBI, UFHOPUPYS BCE BbICKA3aHHbLIE BO3PAXKEHWS, HE MPOLOMKAIN
3aWmMWaTh KOHCTPYKLMIO MpaBonpenatcTayrowmx ¢aktos. Tak, K. C.
KOpenbcoH 06BMHAET b. B. MNMonosa B HEMOHWMaHUWN «TOF0 HECOMHEHHO-
ro 06CTOATENbCTBA, YTO OAMH W TOT Xe (haKT B Pas/IMUHbIX MPaBOOTHO-
LUEHNAX MOXET WUrpaTb TY WU ApYryt posb, OTHOCACH IM60 K Mpaso-
NPOV3BOAALLMM, /IMB0 K MPaBOMPEnATCTBYHOLWMM WAM NPaBoOMNpeKkpa-
WaoWMM thaktam». KOHCTpYKLMs NMpaBoOMNpensTCTBYHOWMX (hakToB BOC-
Npoun3BOANTCS B YYEOHMKE MO rpakaaHCKOMy npoueccy 1964 .

awyuaa gaHHy0 KoHcTpykumto, K. C. KO4ensCoH nuLeT, YTo,
HECMOTPA Ha Ha/inyue BCeX 3MEeMEHTOB (PaKTUYECKOro cocTasa (Mpaso-
NPOU3BOAALLMX (haKTOB), MOXET He BO3HWUKHYTb XKenaTe/bHbIX 415 ucTua
HOPUANYECKUX MOCNeACTBUN, €CNN «HapaBHe C NPaBOMPOW3BOASLLMMM
(bakTaMm  MOTyT  BCTPETUTLCS  MPaBOMPENATCTBYHOLLME:  He-
[eecnocobHOCTb KOHTpareHTa U T. M.,— MNpY HaIM4uMmM 3TUX (DaKToB,

TaKXKe YKasaHHbIX MPaBOBbIMY HOPMamMK, AEACTBME NPaBOMPON3BOAALLMX
(haKTOB Napan3yeTcs».

JT0 paccyXaeHne 06HapyXVBaeT «HECOMHEHHOE HEMOHMMaHMue»
WU HeXenaHme NOHATb OCHOBHOW aprymeHT b. B. Monosa u gpyrux.
Ecnm Hamuo — «npaBonpensTCTBYIOLWMIA» (haKT, Hanpumep, Heaeecno-
COBHOCTb, TO 3TO O3HAYaeT He YTO MHOE, Kak OTCYTCTBUE [eecrnoco6HOo-
CTn (NpaBoo6pasytoLLero akra), MO3TOMY 1 FOBOPUTb O HA/IMUMM «BCEX
3NeMEeHTOB (haKTUYECKOro cOCTaBa» OLLUMBOYHO.
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A. ®. KneiitumaH Bcneg 3a T. M. A6104KOBbIM YTBEPXKAAET, UTO
«Mpasonpon3BoasLLve hakTbl — 3TO (PakThbl, crneyuduyeckne ons aaH-
HOro Mpasa, a NpPaBonpensaTCTBytoLMe (haKTbl — 06LLME, CBOICTBEHHbIE
AN MHOTMX MPaBOOTHOLLEHWIA.

C atum paccykieHvem TakXke Henb3a cornacutbes.  He-
[eecrnocobHOCTb KOHKPETHOr0 Nnua ABNAETCA He O6LWMM Ans MHOMUX
MPaBOOTHOLLEHWIA, a cneumduuecknm (akTom, Kak W [eecrnocobHOCTb
KOHKpPETHOro nnua. HaobopoT, Takoi «crneyuduyecku» npaBoobpasyto-
WM (haKT, KaK 3aK/oueHre JoroBopa 3aiima, 6yaet 06LmMM 41 MHOTMX
MPaBOOTHOLLEHWIA (ECNM HE MMETb B BUAY KOHKPETHLIA JOroBOp 3aiima).
Takum 06pa3om, 1 B 3TOM Clyyae OTINUME MEXAY NpaBoo6pasyoLLmMMm
1 NPaBONPenATCTBYOLWMMMN (hakTaMy — MHUMOe.

[JeneHve (hakToB Ha NpPaBO0OPa3yHOLLME, NPaBOM3MEHSIOWVE U
npaBonorallaroLime BrosHe NPaBOMEPHO, Tak Kak OCHOBAHO Ha pasnny-
HOM 3HauYeHWUM (HaKToB ANA PasBUTUA MPaBOOTHOLUEHMA. [103TOMY OHO,
BO3MOXHO, UMeET OnpefeneHHOe 3HaueHue A1 LUMBUAUCTUYECKOW Teo-
pun Unn o6LLei Teopun npasa, HO TPYAHO YCMOTPETb Kakoe-nmbo Teo-
peTUYECKOe WM NPAaKTUYECKOe 3HauyeHWe 3TOro feneHus ans obnactu
cynebHoro nosHaHus. OCHOBHas npoueccyanbHas pofb, KOTopas OTBO-
OWTCA [aHHON Knaccumkaumu B nuTepaType, 3TO — pacnpefeneHue
[0Ka3blBaHUs MeXay CTOpOHaMV B rpaxAaHCKOM npoLecce B COOTBETCT-
BWWM C MpaBW/IOM: UCTeL, [OKa3biBaeT npasoobpasytolme (akTbl, OTBET-
UMK — MPaBONPeNATCTBYIOWME W Mpasonorawawowime. B cnegytouei
rnase nocrapaemcs nokasaTb HEMPUEM/IEMOCTb JAHHOr0 06LLEro MpuH-
Lmna pacrpefeneHns 0653aHHOCTEN MO A0Ka3bIBAHNIO.

TPpyAHO Takke OOHapy>XuTb Kakoe-nmbo TeopeTnyeckoe Wm
NpaKTU4ecKoe 3HaueHue Ans 061acTu cyfebHOro no3HaHWs B Knaccugu-
Kauuy (hakToB, COCTaBNANOLIMX MpeaMeT [0KasbiBaHWsA, Ha 1) akTbl
npasoob6pasytoLme, 2) hakTbl nerutumauum u 3) hakTbl MOBOAA K UCKY.

BypxyasHbim topuctam, Hanpumep, B. M. NopgoHy gaHHas knac-
cumKaLma nomorana TeopeTyYeckn 060CHOBLIBATL LOMYCTUMOCTb He-
KOTOPOro U3MEHeHWs NCKa B NPOoLLecce, YTO Obl10 HanpaB/ieHo Ha CMAr-
ueHve GopManm3ma LOPeBO/OLMOHHOIO PYCCKOMO rPaXKAaHCKOro cyao-
MpoM3BOACTBA, B KOTOPOM He [OMYyCKasoCh Kakoe-nnmbo n3MeHeHue oc-
HOBaHVA 1CKa UM 3aMeHa HeHaanexallleli CTOPOHbI BO BPEMS NMpoLecca.

CoBeTCKOe rpaxaHckoe MpoLeccyanbHOe 3aKoHOAaTeNbCTBO [fO-
MyCKaeT 3aMeHy HeHaf/neXxalleil cTopoHbl B mnpouecce (cT. 26 OcHoB
rPaXAaHCKoro CcyaonpoussoacTsa). OHO MNpefocTaBiseT NpaBO WCTLY
M3MEHSATb OCHOBaHWe Mcka. [o3ToMy paccmaTpriBaemas Knaccupukalms
(hakTOB ANS COBETCKOr0 IPaXkAaHCKOro NpoLeccyaibHOro npasa yTparu-
Na Kakyto-n16o 3HauMmocTb. B fanbHeliliem noctapaemcs [OKasaTb, UTO0
JaHHas Knaccuukauma He Hy>KHa U Ans pacrpegeneHus Mexay cTopo-
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HamMn 00513aHHOCTel [J0Ka3blBaHWs, Kak OWn60o4YHO monaraet T. A. Jlu-
nyalBunu.

Knaccumkaums (hakTos, COCTaBASIOWMX NPeaMeT A0KasblBaHuMS,
MOXET MMETb OMpPefeNeHHYH TEOPETUYECKYHD M MPaKTUYECKYIO 3HAYU-
MOCTb TO/IbKO B TOM C/lyyae, eCiM pas/iIniHbIM COCTaBHbIM YacTAM Npes-
MeTa [j0Ka3blBaHWS CBOMCTBEHHbI OCOGEHHOCTU B A0Ka3blBaHWMW, WM
pa3nnyYHble TPynMbl HaKTOB MMEKT PasIMHHOE HPUANYECKOE 3HAYEHNE.

Mpn Takoin nocTaHOBKE BOMpoca CNeAyeT, BO-MepPBbIX, MPU3HATbL
NpaBOMEPHbIM fefieHne (HaKTOB Ha MOMOXKWUTENbHbIE W OTpULATESb-
Hble. TMONOXWTeNbHbIA (hakT — 3TO CYLLECTBYHOLLIEE B OOBLEKTMBHOIA
[eACTBUTENBHOCTM (B MPOLLSIOM M/IN B HACTOsILLIEM) ONpeaeneHHoe sABne-
HWe nnu coctosHne. OTpuUaTeNbHbIA (akT, Ha060pOoT, eCTb OTCYTCTBUE
B OMpefeneHHoe BpeMs U B ONpefeneHHOM MeCTe TOro WA MHOTO siBfe-
HVS1 N COCTOSIHMS, KOTOPbIe BOOOLLE-TO MOTYT CYLLECTBOBaTb B 0ObEK-
TWBHOI AEACTBUTENBHOCTU. FBMEHMS M COCTOSIHWS, KOTOPbIX COrMacHo
HaLLVIM 3HaHKSM BOOGLLE HE MOXET ObITb B NpMpoje (4OMOBbIE, NleLne 1
T. N.), B NPOLECCYa/IbHOM [J0Ka3bIBaHWMN He HY)XKAAHTCS.

3HaueHne JaHHOI Knaccugunkauum CoCTONT B TOM, YTO Mo 06LLeMy
npaBuy OTpULaTeNbHble (haKTbl [0Ka3blBaTb TPYAHEE, YeM MOMOXKM-
TeNbHble. A 3TO BaXHO Ans Bblbopa cnocoba AokasbiBaHWs. Mo3Tomy,
€C/, HanpUMep, OKAXYTCS 3aTPyAHEHUS B [0OKa3blBaHUM COBEpPLUEHUS
(HecoBepLLeHMS) NOACYAUMBIM MHKPUMUHMPYEMOTO eMy AesHUS, CaMblii
3KOHOMHbI M LieNnecoobpasHblii CNocob AoKasbiBaHWS HECOBEpPLLEHMS
NOACYAMMbIM fiesHWS GYAEeT YCTaHOB/MEHME TaK Ha3blBaeMOro anméu. U3
npumepa C annbyn BbITEKAET TakXKe, YTO TPYAHOCTb B [0Ka3blBaHUW OT-
pULaTeNbHbIX (haKTOB He 03Ha4aeT HEBO3MOXHOCTW WX [OKa3blBaHWs.
Ceifyac 3T0 NONOXKEHME NOYTU O6LLENPU3HAHHO B MTepatype. MoaTomy

aHaxXpoHM3MoM 3By4umnT yTBEepKaeHUe C. . BUNBHAHCKOrO, YTO «[OKa-
3bIBaTb OTCYTCTBME (DAKTOB HEMb3s».

OnpefieneHHY0 NpoLeccyabHyH 3HaYMMOCTb MMEET PaccMoT-
PeHHOe BbllLe AgNeHne (hakToB Ha SIB/IEHWSA U COCTOsIHMS. [ocnedHve B
CUy MX ANALIErocs xapakTepa, KakK 6bl10 0TMeYeHO, MOryT 6bITb npes-
MeTaM HerocpeACTBEHHOr0 MO3HaHWs, KOTOPOE MNP MPOYMX PaBHbIX YC-
NOBWSIX MPEANoUTHTENbHEE MO3HAHWA OMOCPEACTBOBAHHOr0. HIB/IEHNS
e, NMo3HaBaeMble CY/OM, Kak NpaBuio, OTHOCATCS K MPOLUIOMY, WHOM
pa3 oueHb OTAa/IEHHOMY, 1 MOTYT GblTb YCTaHOB/EHbI /INLLb OMOCPEACT-
BOBaHHbIM MyTeM, NPV NMOMOLLM 40Ka3aTe/bCTB.

HakoHel, B cocTaBe npeaMeTa AOKasblBaHWS CriedyeT pasnnyathb
(haKTbl, SBAIOLMECH OCHOBAHWEM BO3HWKHOBEHWS MPELYCMOTPEHHbIX B
3aKoHe (AMCMO3ULMI UM CaHKLIMN HOPMbI) FOPUANYECKMX, NOCNEeACTBUIA,
N (haKTbl, CyXallye OCHOBaHWEM AN anddepeHUMaLmMmn 3Tux nocned-
CTBWIA C YHETOM KOHKPETHbIX 06CTOATENLCTB AeNa, HanpumMep, Ans onpe-
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JeNeHns BUAa M Mepbl HaKasaHWs NOACYAMMOMY, A/ peLleHns Bonpoca
0 pa3mMepe BO3MeLLEeHNS 3a ylep6 (cT. 458 'K, cT. 83-6 K3OT) nT. 4.

ATa KnaccuurKaums onpasfaHa ONpeaeneHHON PUANYECKONA He-
PaBHO3HAYHOCTHIO [aHHbIX ABYX Tpynn (pakToB, a TakKKe HEKOTOpbIMU
FHOCEO/I0rMYECKMMI OCOBEHHOCTAMY B MOPSIAKE MX MO3HAHWS.

®aKTbl, CyXalle OCHOBaHWEM BO3HWKHOBEHWS HOPUANYECKUX
nocnefcTBWiA, SIBAAKOTCS 0653aTeNbHOM COCTABHOM 4aCTblO MnpeameTa
[OKa3bIBaHWS; (haKTbl, CAyXallye OCHOBaHMEM AndidepeHUMaLUN OpU-
ONYEeCKMX MOoCneAcTBuiA, — hakKynbTaTUBHONM. [lpaBAa, B HacTosLlee
BPEMsl COBETCKOE YrO/IOBHOE 3aKOHOAATENbCTBO (PAKTUYECKW HE 3HAeT
abCoMOTHO onpefeneHHbIX CaHKLMIA, BCNeACTBUE Yero Cyf Bcerga fon-
YKEH YYMTbIBaTb, a BBMAY 3TOrO W UCCMef0BaTb 06CTOATENLCTBA, BAUSIO-
Lye Ha onpegeneHne Mepbl HakazaHus. OAHaKo, NPUMEHSS HOPMbI, OT-
HOCAILLMECS « APYTMM OTpac/isiM COBETCKOrO Mnpasa, Ccyq Brpase gudide-
PeHLMpoBaThL opuanMyeckne nocneacTems (npaga U 06513aHHOCTY CTOPOH
NPaBOOTHOLLEHWNIA, TPKAAHCKO-MPABOBYI0 U WHYIO HOPUANYECKYHD OT-
BETCTBEHHOCTb) TO/ILKO B ClyyasiX, MpsSMO MPeayCMOTPEHHbIX 3aKOHOM.
B cuny 3T0ro TonbK0 B NOAOGHBIX CyYasx 1 BXOAAT B NPeAMET fOKasbl-
BaHUSA (haKTbl, SBNSOLLMECS OCHOBaHMEM AN AuddepeHUmaLmmn opman-
UeCKMX MOCNeACTBUIA, HanpuMmep, OBCTOATENbCTBA, XapaKTepusytoLyue
JINYHOCTb MPaBOHAPYLUMTENS, €r0 UMYLLECTBEHHOE MOMOXEHUE U T. [,
BkntoueHne Nofo6HbIX 0BCTOATENLCTB B MPeAMET A0Ka3blBaHWA B UHbIX
CNyYasx, Harmpumep, NpY B3bICKaHWW A0/ra Mojy4YeHHOro OTBETYMKOM
No [JOroBOpY 3aiimMa, He TONIbKO W3MULLIHE, HO MOXET NMPUBECTM K Hapy-
LUEHWIO 3aKOHa.

B cuny npuHUmMna npoueccyanbHoli 3KOHOMWM [lOKasblBaHWE (hak-
TOB — OCHOBaHWS OPUANYECKUX NOCNEACTBUIA — AO/MKHO, N0 0bLIEMY
npaswny, NpeALecTBOBaTb [0Ka3bIBaHNK OCHOBaHWIA AnddepeHLmaLmn
FOPUANYECKMX MOCNEACTBUIA TaK Kak MpW HeyCTaHOBNEHWW MepBOro Oc-
HOBaHMS, OYEBMAHO, OTNaAaeT HeobXOAMMOCTb M B OMpefeneHnn Hpu-
OVYECKMX MOCNeLCTBUIA.

HakoHeLl, 0CHOBaHUSI BO3HWKHOBEHUS HOPUANYECKUX MOCNEACTBUIA
— 37O (paKThbl, B 6OMbLUMHCTBE CBOEM OTHOCALLMECA K NPOLUAOMY U MHO-
rga K HacTosLLeMy, No3TOMY OHW AO/KHbI ObITb MO3HAHbI TOMLKO B TOM
BMAE, B KAKOM MENN MEeCTO B AECTBUTENLHOCTW. B NO3HaHUM Xe OCHO-
BaHWIA AuddepeHUmMaLmMn OpUaNYecknx MNocneacTeuii (Hanpumep, ANns
onpeAeneHns BUAa U Mepbl HaKasaHWs) B OMpefeneHHO CTeneHn oTpa-
XaeTcs U npefsuaeHne byayLuero.

B cBA3M C pacCMOTPEHHBLIMM Pa3INYMAMM YKa3aHHbIX ABYX rpymn
(haKTOB HEOOXOAMMO MpPW3HaTb, MO MEHbLUE Mepe, HEHYXXHOI A0Mroe
BPeMS MOYTWM MOBCEMECTHO MPUHSATYID B YrOM0BHO-MPOLECCYaNIbHOM
TEOPUM KOHCTPYKLMIO TaK Ha3blBaEMOTO «I/1aBHOMO (haKTa», B KOTOPOiA
06beAMHAKTCA BOEAMHO W (DAaKTbl-OCHOBAHUS YrOMOBHON OTBETCTBEH-
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HOCTM, U (haKTbl, CMArYaloLLMe 1 OTArYaKoLLMe YroNOBHYH OTBETCTBEH-
HOCTb.

Bo-nepBbIX, 3Ta KOHCTPYKLMS HWYEro Crneuupuyecku yronoBHo-
MPaBOBOr0 He COAEPXWT U HETPYLHO TaKOW Xe «rfaBHbIl aKT» CKOH-
CTPYMpOBaTb MPUMEHUTENBHO K rPaXK4aHCKO-NpaBOBOA OTBETCTBEHHO-
cTW. Ho oHa CTO/b K& He Hy>KHa B YrOMI0BHOM MPOLIECCE, KaK M B rpax-
[JAHCKOM, TaK KaK Mo CyLLeCTBY paBHO3HaYHa NPeAMETY [J0Ka3blBaHUs.

Bo-BTOpbIX, KaK NOTMYECKM, TaK U HOPUANYECKN HEBEPHO MOJ Ha-
3BaHWEM «T/1aBHOr0 (hakTa» 0ObEAMHATL NPU 3TOM HECKOSIbKO HEOAHO-
POAHbIX (haKTOB, Kak Obl AaBasi 3TUM MOHSATb, YTO OHW COCTaBNSAHOT He-
pa3pbIBHOE €AMHCTBO. Mexay TeM Y psda CMArYaroLmMX 1N OTArYatoLmx
06CTOATENbCTB BOOOLLE MOXET OTCYTCTBOBaTb Kakas-Mbo CBs3b C CO-
BEPLUEHHbLIM NPECTYNJIEHNEM, HaNPUMep, HECOBEPLLEHHOETHMIA BO3pacT
NOACYAMMOr0, COCTOSHWE GEPEMEHHOCTM Y YKEHLLMHBI-MOACYAUMOA 1 T.
A..

KOHCTPYKLMSA «TNaBHOrO (hakTa» CO3AaeT HenpaBW/bHYIO WAMo-
31H0 HEBO3MOXHOCTM Pa3fAe/lbHOro A0KasblBaHWS COCTaBHbIX YacTei 3To-
o «rNaBHOro (pakTa». bosee TOro, aNUTET «r/aBHbIN» Kak 6bl FOBOPUT,
YTO OCTa/IbHblE (haKTbl, NOAJIEXaLLME JOKA3bIBAHNIO, «HETNIaBHbIE», & NO-
3TOMY MX [40Ka3blBaHWe MOXET ObITb NPOBEAEHO M MeHee TLATEeNbHO.

KOHCTPYKUMS «rnacHoro akta» B 06/1aCTU FPaXXAaHCKoro cyao-
Npou3BOACTBa cfenana Obl HEMbICIUMBIM KakKOe-Mbo pacnpefeneHue
00513aHHOCTEA MO [A0Ka3bIBAHWIO MEX[Yy CTOPOHAMM COCTaBHbIX YacTel
3TOr0 «rNaBHOroO (hakTax.

MpeanpuHATYI0 B AMTepaType MNOMbITKY 3alMTUTb  «[J1aBHbIiA
(haKT» Henb3s Npu3HaTb ygauHoi. P. [l. PaxyHOB, Hanpumep, cyMTaeT
HE0O6X0AMUMbIM COXPaHEHWE TaKOM KOHCTPYKUMWM ANS AeneHus [oKasa-
TENbCTB Ha MPsSMblE U KOCBEHHbIE, KOTOPOE, Ha ero B3rnsg, Npou3BoanT-
CS1 M0 OTHOLLEHUIO K «TNIaBHOMY (haKTy»; B MPOTUBHOM C/y4ae, Mo, Mno-
NYUNTCS, YTO Kaxk[oe MPsSIMOE [OKa3aTeNbCTBO MOXET ObiTb U KOC-
BEHHbIM 1 HA060pPOT.

MpuWBEAEHHDBIA 1 MO CYLLECTBY eAMHCTBEHHBIA apryMeHT B MOMb3y
«TNaBHOTO (haKTa» B AEACTBMTENBLHOCTM FOBOPUT MPOTUB HEFO. TY KOH-
CTPYKUMIO Haf0 YCTPaHUTb He TOMbKO B CWMY paHee PacCMOTPEHHbIX
MPUYMH, HO W MOTOMY, YTO OHa CMY>WT OCHOBOW [ HENpPaBW/IbHOIO
MHEHUS! 06 OCHOBAHMSX AeNeHUs 40Ka3aTeNbCTB Ha NPsMble U KOCBEH-
Hble OCHOBOW ANl 6ecnnofHbIX CNOpoB 06 06beMe 06CTOATENLCTB, OXBa-
ThIBAEMbIX MOHATUEM «FNABHOTO (hakTax».

MHoOrve aBTOpbl Hapsidy C MOHATWEM «MNPeAMET AOKa3blBaHMS»
BbIAENAIOT U GONee LUNPOKOe — «MpefeNbl UCCNeaoBaHns». MHeHMe 3To
cnepyeT NpU3HaTb NpaBuibHLIM. KpoMe hakToB — npeaMeTa [oKasbiBa-
HUS — CyAy HepeAKO MPUXOAWMTCS yCTaHaBAMBaTb (HaKTbl TO/IbKO Mpo-
LlecCyasibHOro  3HauveHMs: 1) TaK HasblBaeMble «[0Ka3aTe/lbCTBEHHbIE
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(haKTbl», ABMAOLMECH CPeACTBAMMU MO3HAHMSI UCKOMbIX, UMEOLMX Ma-
TepuasibHO-NPaBOBOE 3HauyeHMe (HaKTOB; 2) OCHOBaHMA A1S pPeLleHums
JPYTUX MpoLeccyabHbIX BOMPOCOB, HanpuMep, yCTaHaBNMBaTb MECTO-
XXWTENbCTBO OTBETYMKA [/151 PELLIEHMS BOMPOCa O NOACYAHOCTY Aena u T.
n.

B cuny npothmnakTMYecKoi U BoCmMTaTe/IbHON 3aday npaBocyaus
CY[, MOXET NMoABEPrHyTb UCCMEA0BAHMIO U (haKTbl, BOOOLLE He MMetoLLMe
MPOLECCYaNlbHOTO 3HAYeHWs A PaspeLLaemMoro fena, Hanpumep, ycno-
B, CNOCOGCTBOBABLLME COBEPLUEHNIO NMPECTYN/EHNS.

Kpyr aTux (hakToB ONpeAensieTcs Ha OCHOBe NpOoLiecCyasbHOro, a
He MaTepua/ibHOro 3aKOHa. BOMbLUMHCTBO M3 HWUX MOXET BXOAUTb W He
BXOAUTb B MpPeAMET UCCnefoBaHns. Bce 3T (hakTbl HOCAT CYXXeOHbIi
XapakTtep. B cuny Takoro xapakrepa owM604HOE He BK/IHOHYEHWE KaKoro-
Nn6o M3 HUX B 06BEM CyAebHOro MccnefoBaHWs He BCerga NpuUBOANT K
HenpaBW/IbHOMY pa3peLLeHnto Aena No CyLecTBY, a NO3TOMY He BCerga
AB/IIETCAA OCHOBaHMEM OTMeHbI MOCTaHOBMEHWSI cyda. HaobopoT, He
BK/tOYEHME B MpPeAMeT [OKasblBaHUS TOTO MK MHOTO (hakTa mMaTepuasb-
HO-MPaBOBOr0 3HAYeHUs O3HaYaeT HeUCCNef0BaHHOCTb O6GCTOATENLCTB
Jena v CNy>ut 06s3aTeNbHbIM OCHOBAHMEM OTMeHbI CyAebHOro nocta-
HOBNEHWSA. Be3ycnoBHO, MOXHO 6biN0 Obl 06BLEANHUTL (haKTbl NpoLec-
Cya/lbHO-MPaBOBOr0 1 MaTepuaibHO-NPaBOBOrO 3HAYeHWs1 NOJ HasBaHW-
eM «MpegMeTa A0KasblBaHWS» 1 MPOM3BECTU WX BHYTPEHHEE pasrpaHu-
ueHue. OfHaKO 3TOro He NO3BONSET CAeNATb 3aKOHOAATENLCTBO, KOTOPOe
NO/b3yeTC MOHATMEM «[0KasblBaHWe» He TO/MbKO TOrda, Korja peub
MAET O ero npegMeTe, HO U B Apyrux cnydasx (0653aHHOCTb fOKa3blBa-
HWA 1 4p.). No3aToMy BO M36eXaHne NyTaHULbI NPU BCEX YNOTPebneHmsx
MOHATWS [OKa3blBaHWS CMbICA 3TOrO MOHATWA [JOMKEH OblTb €4MHbIM;
MHaue MpuULWNock Obl pa3nnyaTb NpeaMeT [0Ka3biBaHWS B LUMPOKOM U B
Y3KOM CMbIC/1e C/I0Ba, HanpuMep, Npu pacnpegeneHui 0653aHHOCTER no
[0Ka3blBaHNID MeXAy CTOpOHamMu B rpajaHCKOM npolecce. Bmecto
«MpeAMeTa A0Ka3blBaHMs B LUMPOKOM CMbIC/IE C/IOBa», O4EBWAHO, NPea-
NOYTUTENbHEE MO/b30BATbCA TEPMWMHOM «Mpeferbl UCCNefoBaHNs 06-
CTOSTENbCTBA AeNax.

KOHKpeTHbIe 06CTOSITeNbCTBA flefla Kak NpeAMeT 10KasbIBaHWs

BxogsT nv B npeaMeT [0KasblBaHWS KakMe-1Mb0 WHble (haKTbl,
KpOMe Tex, KOTOpble B Ka4yecTBe HpMaMueckux npeLycMaTpuBatoTcs B
rUnoTese NPUMMEHsIEMOV CyaoM HOPMbI MaTepuanbHoro npaea? [Ans ot-
BETa Ha 3TOT BOMPOC HEOGXOAMMO MPOaHa/IM3MPOBaTh MOHATME TaK Ha-
3bIBaEMbIX «KOHKPETHbIX 0GCTOATENbCTB fleNa», CCbIIKY Ha KOTOPble He-
PeAKO MOXHO BCTPETUTb Kak B NWTepaType, Tak W B CyAe6HbIX nocTa-
HOBJIEHUSX.
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FOpuaunyeckas Hopma perynnpyeTt noBeAeHVe Nogei nyTeMm yka-

3aHMS KOPUANYECKUX NOCNEACTBWIA, KOTOPbIe HACTYMNAKT NP YKa3aHHbIX
3aKOHe YCNIOBMAX — HOPUANYECKUX (haKTax (OnpeseneHHOM MOBeAEHNM

NMtOfeR, cobbITUAX). XapaKTep HPUANYECKNX MOCNeACTBUIA yCTaHaBAN-
BaeTCA 3aKOHOAATeNeM COOTBETCTBEHHO TOM COLMANbHOM 3HAYMMOCTU
(haKTOB, KaKy MocfiefHue UMeOT B NPeayCMOTPEHHOI 3aKOHOM TUMMUY-
HOW cuTyauun. OfHaKo coupanbHas 3HaYMMOCTb (DAaKTOB He eCTb HEYTo
HensmeHHoe. OHa 3aBMCUT OT Pas/inyHbIX YCMIOBWIA MeCTa U BPEMEHU, B
KOTOPbIX [eACTBYET NMMUYHOCTb, OT MHAMBWAYaIbHBIX 0COOEHHOCTEN KOH-
KPETHOW YKU3HEHHOW CUTYaLUN.

Kaknm >ke 06pasomM npu perynnpoBaHnm 06LLEeCTBEHHbIX OTHOLLE-
HUA YYMTbLIBAKOTCA MPaBOM COLMANbHO 3HAYMMble OCOOEHHOCTW KOH-
KPETHbIX XXW3HEHHbIX CcflyvaeB? [/ OTBETa Ha MOCTaB/IEHHbI BONPOC
rnonbITaeMcs, XOTS Obl CaMbIiM 06LLMM 06pa3oM, KnaccuuumpoBaTb 3Tu
0COBEHHOCTU. X MOXHO pa3fennTb Ha Age rpynnbl: 1) ycToinumBble 1 2)
HeyCTOYMBbIE OCOBEHHOCTM.

YCTOiuMBbIE 0COBEHHOCTU KOHKPETHBLIX XKWU3HEHHBIX Cly4vaeB —
370 Te 0606LLEHHOCTW, KOTOpPble, BO-MEPBbIX, MPUCYLLM KaKOR-1M6o
TeppuTopun, OyfAb TO KAMMATMYECKMe, HaLMOHaNbHO-ObITOBbIE WK
VHble aHAOMMYHOTrO XapaKTepa 0CO6EHHOCTM.

Tak, BO3MOXHOCTb NEPEABMKEHNSA B TYHAPE W TaeXKHOW MECTHO-
CTW MPU OTCYTCTBMWN YAOBNETBOPUTENbHLIX TPAHCMOPTHLIX CPEACTB, Kak
310 6bI10 B 20-X rogax B OTAe/bHbIX paitioHax CCCP, 3HauyMTeNbHO
MeHblLIe, YeM B LieHTpanbHOM YyacT CCCP. YunTbiBas yKasaHHYH Tep-
putopranbHyto 0cobeHHocTs, BUVIK n CHK PC®CP lNMocTtaHoBNEHNEM
o1 20.X11.1926 r. yctaHoBuUN usbaTNe U3 CT. CT. 430, 431, 433, 434 TK
PCOHCP 1922 r., yBennunB npeayCMOTPEHHbIA B HUX CPOK 6 MecsLeB
NS NPUHATUS HAcNefCcTBa M 3aAB/IEHUs MPETEH3WIA K HACeACTBEHHOMY

nmMyLecTBy ana AkyTtckoit ACCP go 1 roga, a B OTAE/bHbIX CyYasx—
[0 2 NeT.

TeppuTopuanbHble YCTONUMBLIE OCOGEHHOCTU YUWTbIBAOTCS He
TONbKO 3aKOHOAATENEM MpPW PEerynMpoBaHNN OO6LLECTBEHHbIX OTHOLLE-
HWA, HO 1 Cyaamm Mpu NPUMEHEHM 3aKOHa.

[pyras pasHOBMAHOCTb YCTOMYMBLIX OCOBEHHOCTE — 3TO 0CO-
GEHHOCTW, MpUCYLLME OMpefeneHHOMY BPEMEHM, KOTOpPble TaKXe Yyuyu-
TbIBAKOTCA W 3aKOHOAATENEM W MOTYT OKa3blBaTb BAMSHME HA MPUMeEHe-
HUe 3aKOHa CY0M.

Tak, COBepLUEHNE ONpeaeNieHHbIX NPECTYMNNEHNA B BOEHHOE Bpe-
MSi, HanpuMmep, HEWUCMOJIHEHWE NPUKasa, WMEET MOBbLILEHHYH CTemeHb
06LLECTBEHHONM oOMnacHocTW. [M03TOMy 3aKOHOAaTenb B psiie CryyaeB
NpUAAeT BPEMEHM COBEPLUEHUS MPECTYMNNEHUS 3HauYeHWe KBaMpuULm-
pyHoLLEro npusHaka (CM., Hanpumep, CT. CT. 238 n. «B» 1 239 n. «B» YK).
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Kpaxka nMylLLecTBa rpaxaaH, HaxoamBLIMXCS B 60MO0OYy6exuLLIax B
nepvog Benunkoit OTeuecTBEHHON BOWHbI UMeNa UHYHD CTemneHb 06LLeCT-
BEHHOI OMAacHOCTU, YeM KpaXa B MUPHBIX YCMOBUAX. 3TO U MOCNYXUNO
OCHOBaHWeM An1a mn3gaHusa lMoctaHosneHus NneHyma BepxosHoro Cypa
CCCP ot 8.1.1942 r., KOTOpbIi B OTCTyNNeHne oT cT. 162 YK PCHCP
1926 r. npuaan PUANYECKOe 3HAUYEHNE yKazaHHOMY 0GCTOATENbCTBY K
NPeLNoXNUN KBaM(ULMPOBaTb Takue Kpaxu no aHanorum co cr. 59-3
Kak GaHaNTU3M.

HakoHel, TpeTbs Pa3sHOBWMAHOCTb YCTOMUMBBLIX OCOGEHHOCTEN —
0CO6EHHOCTM, KOTOPble MOTYT ObITb OMNpeaeneHbl NPX NOMOLLM YCTORUN-
BbIX MPW3HAKOB, XapaKTepu3ytoLmX SIMYHOCTbL: MO/, BO3PacT, Haumo-
Ha/lbHOCTb 1 Ap. Tak, yunTbiBas 61MoNornyeckne 0CO6EHHOCTUN XEHCKOro
opraHv3ma, 3aKOHOZaTeNb 3anpeLlaeT MCMOMb30BaHUE XXEHCKOro Tpyjda
Ha 0C060 TSKENbIX U BpefHbIX paboTax, ycTaHaBMMBAET MEHbLUWIA, YeM
O/ MY)XXKUMH, BO3PACT, MPU LOCTUKEHNN KOTOPOrO Y XEHLMH BO3HUKaET
MpaBo Ha NEHCUIO U T. [, YUuTbiBash CNOXMBLUMECS BEKaMK U [0 CUX MOp
XVBYUME HaLMOHa/IbHO-ObITOBbIE 0COBEHHOCTM YKN3HW TabOPHbIX LibIraH
— MOMNPOLUaNHNYeCTBO W Ap., FOCYAapCTBO Hapsdy C BOCMUTATENIbHbIMM
MEepPONPUATUSMM  BbIHYXJEHO YCTaHaBNMBaTb W aAMUHWUCTPATUBHbIE
HOPMbI, YYUTbIBAIOLLME 3TN OCOBEHHOCTH.

Bce Takoro pofa yctoiiumBble 0COGEHHOCTUN ABMSIOTCA He TOMbKO
OCOBEHHOCTAMU TOTO WM MHOTO KOHKPETHOTO feNa, HO U 0COBEHHOCTS-
MW KOHKPETHbIX KaTeropuii fef, B CBA3M C YeM OHWU MOTYT ObITb TUNU-
3MPOBaHbl U YYTeHbl MPW NPaBOBOM PerynmpoBaHuM O6LLECTBEHHbIX OT-
HOLLIEHUIA NPSIMO B CaMOii FOPUANYECKOI HOPME.

VHaye 06CTOUT AEN0 C HeyCTOMUMBLIMU 0COBEHHOCTAMU. OHU He
MOryT ObITb OMpeAeneHbl NOCPEACTBOM KaKOro-nmbo CTOMKOro npusHa-
Ka, OTHOCALLErocs K NpoCTPaHCTBY, BPEMEHW UAN JINYHOCTU. Takue 0co-
GEHHOCTW JOMKHbI OblTb NO3TOMY Ha3BaHbl HE OCOOGEHHOCTSAIMM KaTero-
puii gen, a 0COBEHHOCTAMM KOHKPETHbIX Aen. Crofja OTHOCATCA camble
pasfnyHble coumanbHble M BUMONOrMYeckne OCOBGEHHOCTU ANYHOCTM
(rpamoTHOCTb, CTENEHb Pa3BUTUSA, 340POBLE, XapaKTep A T. 4.), 0COOEH-
HOCTW 0OCTAHOBKM, B KOTOPOW AENCTBYET IMUYHOCTL (MaTepuanbHoe no-
NOXEHWE MMUan T. 4.).

B 3aBMCMMOCTM OT XapakTepa 0COGEHHOCTEN, BAUSIOLLMX Ha onpe-
[eneHne CouMaIbHOro, a, CnefoBaTenbHO, U HOPUANYECKOr0 3HAYEeHUS
(haKTOB, CYLUECTBYIOT W pasnnyHble Crocobbl yyeTa MX Npu NpaBoBOM
PErynnpoBaHmMmM 06LLECTBEHHbIX OTHOLLEHWUIA. Y CTONUMBbIE OCOBEHHOCTU
yunThIBalOTCA: 1) MAM NyTeM BK/IHOYEHWS YKa3aHWsi Ha COOTBETCTBYHO-
LLYI0 0COBEHHOCTb B MMMOTE3Y HOPMbI B KAYECTBE HOPUANYECKOTO (haKTa,
OrpaHNUMBAIOLLErO WM PaCLUMPSIOLLEr0 AeiCTBME HOPMbl MPUMEHN-
TeNbHO K OMpefeNeHHOMY MPOCTPaHCTBY, BPEMEHW UMW Kpyry nuy,; 2)
WK NyTeM JeLeHTpanm3aLum 3aKoHo4aTeNbCTBa; 3) Uav nyTem BK/OYe-
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BMS B HOPMATMBHBbIW aKT 6/1aHKETHBIX HOPM, AAIOLLMX BO3MOXHOCTb Me-
CTHbIM OpraHam B/lacTW ONPeAensiTb UX KOHKPETHOE COAepXKaHue C yue-
TOM MECTHbIX 0COBEHHOCTel. OBLIMM AN BCEX 3TUX CMOCO60B ABMSETCA
TO, YTO UMEIOLLEIA HOPUAMYECKOE 3HAYeHMe YCTOMNYMBON OCOOGEHHOCTM
OnpefenieHHbIX KaTeropuii fen HopMaT/MBHBLIM MyTeM MPUAAETCA 3HaYe-
H1e HOPUANYECKOro (akKTa, YKasaHne Ha KOTOpbI CTaHOBUTCS COCTaBHOM
YacTblO FMMNOTE3bl HOPMbI. B cuiy 3TOro, O4eBMAHO, MMEHOBATb Takwe
0COGEHHOCTN «KOHKPETHbIMW 06CTOATENbCTBAMU AeNa» W NpuaasaTb UM
NPy MPUMEHEHNN 3aKOHA KaKoe-Mbo creunguyueckoe, OTMYHOE OT
HOPUANYECKUX (haKTOB, 3Ha4YeHMe ObII0 Obl NNLLEHO BCSKMX TeOpeTude-
CKVX W MPaKTUYECKMX OCHOBaHMWIA.
¥ ¥

*

WNHaue yuuTbIBAIOTCA NpWM  NPaBOBOM  PErysvMpoBaHWM  06-
LLECTBEHHbIX OTHOLLEHWIA Te UMEIOLME COLMAbHYHO 3HAUYMMOCTb MHAM-
BUAY&/TbHblE 0COBEHHOCTM feN, KOTOPble HE UMET YCTORYMBOrO Xapak-
Tepa. OCHOBHOW (hOpPMOI yyeTa TaKMX O0COBGEHHOCTel sSBsSeTCs npeaoc-
TaB/NEHNEe BO3MOXHOCTY OMPeAeNneHns X COUMasibHOM, a, CefoBaTeNb-
HO, W HOPWUANYECKO/A 3HAYMMOCTW MNPaBOCO3HAHMIO OPraHoB, YMon-
HOMOYEHHbIX 3aKOHOM [aBaTb FOPUANYECKYHO OLIEHKY (haKTam.

3aKoH, He Gyfy4n B COCTOSHWM NPeAyCMOTPETb M MEPEYUCIUTD
BCE 3TV COLMaNbHO 3HAYMMblE MHAMBUAYaNbHbIE OCOBEHHOCTM, OFpaHu-
UMBAETCA YKa3aHMEM /INLLIb OBLLEro KpUTepusi, KOTOPbIM 4O/MKHbI PYKO-
BOACTBOBATLCS MPABONPUMEHSIIOLLME OpraHbl, OMPeaensis PUANYECKyH
3HAYMMOCTb MHAMBUAYaAIbHbIX OCOOGEHHOCTE cnydast. MHadye rosops,
ropuagnyeckas 3Ha4MMOCTb YCTOMUMBBIX OCOOEHHOCTE onpegensercs
3aKoHoJaTeNneM MNpsMO, HEMOCPEACTBEHHO MPW M3f4aHMM 3akoHa. HOopwu-
JVYECKast YKe 3HaUYMMOCTb HEeYCTOMUMBLIX WHAMBUAYaANbHLIX OCOGEHHO-
CTeli onpeaensieTcs 3aKoHOAATeNeM /NLLb KOCBEHHO, OMOCPEACTBOBAHHO,
a HEeMocpeACTBEHHO OMpefenseTcs nNpu NPUMEHEHWUN 3aKoHa. B nocneg-
HEM Cflyyae MpPaBOMPUMEHSIOLWMM OpraHaM MpegocTaBsieTcsl Kak 6bl
BO3MOXHOCTb BbI6OPa Pa3/IMUHbIX PELUEHWA NPU MPUMEHEHNN opuanye-
CKOW HOPMbI. 3Ta BO3MOXHOCTb MPEAOCTaBAAETCA UM A1 TOFO, YTOObI
NPV pPaspeLleHnN KOHKPETHOTO fena MOXHO 6bI10 BbIGpaTb MMEHHO TO
peLLUeHre 13 BO3MOXHbIX, KOTOPOe B [JaHHOW KOHKPETHOW cuTyauumm 60-
7lee BCEro OTBEYaeT Liensm, npeciefyemMbiM 3aKOHOAaTeNbCTBOM Npu pe-
rYNMPOBaHNN T€X UK MHbIX 0BLLECTBEHHbLIX OTHOLLIEHWIA.

Ho 3Ta cBo60Aa OpraHoB, NPUMEHSIIOLLMX 3aKOH, HE O3Ha4aeT CBO-
6ogbl ycmoTpeHus. Mpu paspeLueHnn, HanpyrMep, YrosoBHOMO Aena no
06BVHEHNIO AO/MKHOCTHOMO LA B 3/10yNOTPEOAEHNN CYXKEeOHbIM NO-
NOXeHWeM cya, B npedenax caHkumm cT. 170 YK (cT. 166 YK BCCP),
MOXET MPUHATb Camble pasnnyHble peweHns. OAHaKo, paspellas KOH-
KpeTHOe Aeno, CyA 0653aH NPUHATL U3 BCEX Pa3HO0OPa3HbIX PELLEHUIA TO
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eMHCTBEHHOE, KOTOPOE OTBEYaeT WHAMBMAYaANbHbIM OCOOGEHHOCTAM
[aHHOr0 Cyyast: COBOKYMHOCTY MMEIOLLMXCS CMArYatoLWyX 1 oTsarvato-
WX obcTonTenscT. CTeneHb OO6LLECTBEHHO OMAcHOCTW nuua U ero
JESHUSA W CAYXXUT TEM KPUTEPUEM, MPU NOMOLLM KOTOPOTro CYA OLEHVBa-
eT HOPUANYECKYI0 3HAYMMOCTb MHAMBMAYabHBIX OCOGEHHOCTEN TaKoro
poga gen.

B 3aBMCMMOCTM OT XapakTepa HeyCTOMUMBbIX 0COGEHHOCTEN KOH-
KPETHbIX CNy4YaeB CYLLECTBYHOT pasnnyHble Cnocobbl, NP1 MOMOLLM KO-
TOPbIX 3aKOHOAATENb OCYLUECTBASET PYKOBOACTBO AEATENbHOCTLIO MNpa-
BOMPUMEIOOOLLMX OPraHOB B OMNPEAeNeHWN HPUANYECKO 3HAYMMOCTH
VHAMBUAYaNbHBIX OCOOGEHHOCTEN KOHKPETHbIX Aen. Tak, 3akoHogaTesb
MOXXET YKa3aTb B CreLnaibHO HOpMe 3TU 0COGEHHOCTY B Ka4yecTBe OC-
HOBaHWI AnQdepeHLmaLmmn KPUANYECKNX NOCNEACTBUIA, KaK 3TO caena-
HO B CT. cT. 38, 39 YK (cT. cT. 37,38 YK BCCP).

JTOT cnocob Hambonee LenecoobpaseH Ans HPUANYECKOr0 HOp-
MUPOBaHUs TEX XXM3HEHHbIX CMy4yaeB, WHAMBMAYaIbHble OCOBGEHHOCTM
KOTOPbIX MOTYT HaX0AWTLCS B CaMbIX Pa3/IMUHbIX COYETAHUSAX U UMETH B
CBOEV/ COBOKYMHOCTW OMpeAeSieHHOe, 3aBUCALLEE OT 3TOr0 COYETaHUs,
HOPVAMYECKOe 3HaueHne 4ns fena. Tak, Npu COBEPLUEHNM OFHOTO U TOro
Ke NpecTynneHuns, Hanpumep, youincTea, B 04HOM ciy4ae 6ygeT Hanuuo
OfHa COBOKYMHOCTb CMArYaloWMX W OTArYatomx 00CTOSATENbCTB, BO
BTOPOM — fpyras, B TPETbeM — TPETbA W T. 4. YCTaHOBUTb Ha KaXaplii
CNyYail BOSMOXHOIO COYETaHUsI CMAMYaoWMX U OTAryarLWwmx o6eTos-
TeNbCTB NPW YOUIACTBE COOTBETCTBYIOLMIA COCTaB MPECTYMN/eHWs, Oue-
BWAHO, HEBO3MOXHO. [M03TOMY yKasaHWsi B 3aKOHE Ha CMArvatolye u
oTAryaroLime 06CToATENbCTBA HEPEAKO 1 He COCTaB/AOT 3neMeHTa (KBa-
NNUUMPYIOLLETO MpU3HaKa) cocTaBa MpecTyn/eHns. OHWU BbIHOCATCA
«3a CKOOKM», 06pasys rumnotesbl CreyuasbHbIX HOPM, YCTaHaB/MBato-
LLMX MOPSLOK ONpeseneHns Buaa 1 pasMepa HakasaHus.

[Janee. 3akoHogaTeNb MOXET MpUAaTb HOPUAMYECKOE 3HaYeHWe
NHAMBUAYaNbHLIM OCOBEHHOCTAM Aen He MyTeM WX TUMM3WMPOBaHWUS B
BMAE HOpMAMYECKNX (haKTOB, a MyTEM YyKasaHWsi MX O06LUeli XapaKTepu-
CTMKN B TUMNOTE3e HOPMbl. ITOT CMocob onpefeneHUs HOpPUANYECKOi
3HAYMMOCTN HEYCTONUMBBLIX MHAMBMAYaAbHbIX 0COGEHHOCTER Aen Hewus-
GEXeH MpY perynmpoBaHnM Takoi 061acTy 0OLECTBEHHBIX OTHOLLEHMWIA,
B KOTOPOI pa3HooOpasHelilmne hakTbl MOryT MMETb OAMHAKOBOE 3Haue-
Hue. Hanpumep, HeBO3MOXHO MpefyCMOTPETb BCE CaMble pasnnyHble
(haKTbl, KOTOPbIE MPU ONPEAENEHHbLIX YCMOBKSX MOTYT 03Ha4aTb pacnaf,
CEMbW U UMETb, CNef0BaTe/IbHO, 3HaUYEHME OCHOBaHWIA pa3Boga. 3To Mo-
XET ObITb W CYNpY>XecKast M3MeHa, 1 Pas3nyms B XapakTepe Cynpyros, v
pe3Koe pasnmune BO3PacTOB, M OTCYTCTBME [eTeli MO BWHE OAHOrO M3
cynpyros. Bce 3T n MHOrve nogo6Hble UM (hakTbl MMEKOT 0AMHAKOBOE
IOPVAMYECKOE 3HAYEHME, 3HAYEHKEe OCHOBaHWIA pa3Boga. OfHaKo UX pas-

262



HOO6pasve CTOMb BEIMKO, YTO MPeAyCMOTPETb Y NEPEYUCUTL UX B TU-
MoTe3e HOPMbI B Ka4ecTBe HpUAaMYecKnx (hakToB HEBO3MOXHO. Henb3s
MX N «BbIHECTW 3a CKOOKM», KaK MOCTYMaeT 3aKOH B OTHOLLUEHWW CMSIT-
YaloLWMX U OTArYaloLWmMX 06CTOATENLCTB NPW ONPeAeneHnn OTBETCTBEH-
HOCTW 3a MpecTyn/eHve. B oTamMume OT nocnegHuX opuanyveckue no-
CNeACTBMS (haKTOB, O3HAYalOLWMX pacnaf CeMbW, PacrnpoCTpaHAHTCA
TONbKO Ha BpakopasBOAHbIe Aena.

3akoHogaTelb NO3TOMY BbIHYXXAEH WATU MO SPYroMy MyTu: yKa-
3biBaTb B MMNOTE3E HOPUANYECKOA HOPMbI He abCcOMIOTHO OMpefeNieHHbIe
ropuanyeckme hakTbl, a AaBaTb B (JopMe HOPUANYECKOrO (hakTa 06LLyH
XapaKTepUCTUKY BO3MOXHbIX WHAMBMAYaSIbHLIX OCOOEHHOCTEA KOH-
KPETHOr0 Aena, Hanuume COBOKYMHOCTU KOTOPbIX, Kak Obl HU Oblin OHU
pasHoo6pasHbl, UMEKOT OfMHAKOBOE, NPeAyCMOTPEHHOE B HOpMe (MyTem
00LLIEA XapaKTePUCTUKM 3TVX (DaKTOB) HOPUANYECKOE 3HAYEHNE.

3aKOH MOXET WCMO/b30BaTb M KOMOWHWPOBAHHYHO W3 3TUX ABYX
CnocoboB hopmy yueTa MHAMBMAYaNbHbIX 0COGEHHOCTENR. Tak, KCTatu,
MoCTynatoT CT. CT. 43,44 YK (cT. cT. 42,43 YK BCCP), KoTOpbIE B Kaue-
CTBe O0OCTOATENbCTB, CAYXKAWIMX OCHOBaHWEM ANnd auddepeHumaumn
FOPUANYECKMX NOCNEACTBUNA, YKa3biBalOT He Ha abCoNOTHO OnpedeneH-
Hble (haKTbl, a Jal0T NMWb O6LLYI0 XapaKTePUCTUKY TeX BO3MOXHbIX
0COBEHHOCTEN Aen, KOTopble MOryT BCTPETUTLCA B AENCTBUTENBHOCTMU.

B cBA3K C HaIM4MEM B COBETCKOM Npase HOPM, rMnoTesa KOTopbIX
MO/IHOCTBIO WM YaCTUYHO W3N0XKeHa B BuAe OOLLEli XapaKTepuCTUKM
(haKTOoB, LIENecoobpasHo pasnnyaTb HOPMbI C aGCONKOTHO OMpPEeAeneHHo
N C OTHOCUTENBbHO OMPeLeNeHHON runoTesaMun. Takoe pasrpaHuyeHmne, B
yacTHocTu, nposogut J1. Tl. CmbIlwNges, aHaIM3Npys NpeameT LOKasbl-
BaHuA, 1 O. A. KpacaBumKoB, paccmaTpusas CTPYKTYPY HOPUANYECKOrO
coctaBa OpHako npegnaraemoe O. A. KpacaBuMKOBbIM HavMeHOBaHMe
OTHOCWUTENIbHO OMNpPefeNeHHbIX TMMNoTe3 «BnaHKeTHbIMWY», Ha HaLll B3rnsg,
ABMIAETCA HeyAauHbIM. BnaHKeTHas runotesa OT He6MaHKeTHOW OTinda-
eTCcA He CTPYKTYpOW, a CMocobom onpefeneHns: HeGMaHKETHYIO runo-
Tesy Onpegensier cam TBOPeL, HOPMbl, 6M1aHKETHYHO XXe — WHO HOpPMO-
TBOPYECKMIA opraH. «BnaHKeTHOCTb» GNaHKETHOW rUnoTe3bl YCNOBHA.
Moka rynoTesa He OMnpedenieHa HafleXxallyMm opraHom, Hopma ¢ 6naH-
KETHO rMnoTesoli — He eCTb HOPMA, OHa He MOXXET ObITb MPUMEHEHA.
Korga ke 6naHkeTHas runoTtesa onpegeneHa COOTBETCTBYHOLMM Opra-
HOM, OHa (haKTUYeCKM nepecTaeT ObiTb TAKOBON M CTAHOBUTCSA OTCbINOY-
HOW. «BMaHKETHOCTb» XXe HOPMbl C OTHOCUTENbHO OMpefeneHHOR runo-
Te30li Ge3ycnoBHa. Takas HOpMma Bcerga «bnaHkeTHa». [leneHune rmnortes
Ha 6n1aHKeTHble N HebMaHKeTHbIE, HA OTHOCUTENbHO OMNpefeneHHbIe 1 ab-
COMKOTHO ONpedeneHHble — 3T0 AeNeHWs MO Pas/IMYHbIM OCHOBAHUSM.
'noTesa HOPMbl MOXET ObITb U CMELLIAHHOWM, COCTOSILLENA U3 yKasaHWii
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Ha abCoMOTHO onpefeneHHble topuanyecke (akTbl U HakTbl, onpege-
NSEMbIE MPY NOMOLLM NX 0BLLEN XapaKTePUCTUKM.

HakoHel, B HOpMax ¢ OTHOCWUTENbHO OMNpeAeNieHHbIMW HopuUanYe-
CKMMM MOCNEACTBUAMU HOPUANYECKas 3HAYUMOCTb KOHKPETHbIX 06CTOS-
TeNbCTB [ena MOXET OMNpefensTbCs NyTeM YyKasaHus Lenu, KOTOpoi
JO/DKHO OblTb MOAYMHEHO MPUMEHEHWE HopMbI. Tak, B €T. 44 YTIK (cT.
39 ¥TK BCCP) cka3aHo, YTO [e/10 MOXKET 6bIThb MepesaHo U3 04HOIO Cy-
[a B Apyroii Takoii >ke Cyf TOMbKO B TOM C/lyyae, eciivt 3TUM MOXET 6bITb
[OCTUTHYTO 60siee ObICTPOE U MOIHOE PacCMOTPeHWe fdena, wan 6yaet
obecreyeHa BoCnmTaTelbHas pofib CyAeBHOro pasbuparenscTsa.

Takum 06pa3oM, [/ PaCCMOTPEHHbIX BUAOB HEYCTOWUMBBIX WH-
OVBULYaNbHBIX OCOOGEHHOCTE 06WuM ABAseTca cnegytowlee: 1) 3Tu
0COBEHHOCTU B OTAMYME OT OCT&/IbHOr0 MHOXECTBA WHAWBUAYANbHbIX
0COBEHHOCTEN CyYaeB HaXOL4AT TO UK MHOE OTPaXKeHWe B Npase; 2) He-
MOCPeACTBEHHOE ONpejeneHne IpUANYECKOro 3HaYeHNA TakuX UHAMBU-
Jya/ibHbIX OCOBEHHOCTell Cly4YaeB OCYLLECTBNSETCA He HOPMOTBOpYe-
CKMM, a NpaBOMNpPUMEHSIOLLMM opraHaMm; 3) UHAMBUAYanbHble 0CO6EHHO-
CTU Cly4aeB, KOTOPblE, N0 MHEHWIO 3aKOHOAATeNs, MOryT 6biTb topuau-
4eCKM 3Ha4YMMbIMKM (DaKTaMK, B TO XKe BPeMS He TUMM3MPYIOTCA B COCTaBe
rnoTesbl HOPMbI B BUAe abCONOTHO ONPeAeNeHHbIX FOPUANYECKMX (haK-
TOB, @ /MO0 HaxOAATCA 3a NpefenaMn rmnoTesbl NPUMEHSEMOW HOPMbI,
OyZyuu yKasaHbl B Ka4eCcTBe (hakTOB, MMEIOLLMX HOPUANYECKOE 3HAUEHME,
B Apyroii Hopme (cT. cT. 38, 39 YK), iMb0 KOCBEHHO NpesycMaTpuBaroT-
CA B HOPMe NyTeM yKa3aHus onpegeneHHoro kputepus (06LLeit xapakTe-
PUCTVKM 3TUX OCOBEHHOCTEN MAW Lenun, KOTOPOW HO/MKHO 6bITh Nog4u-
HEHO NPUMEHEHNE HOPMbI).

VHavBuayanbHble O0COGEHHOCTU [ena, He MpefycMOTPeHHble
NPSAMO TUMOTE30A HOPMbl B KayecTBe HOPUANYECKUX (HaKTOB, HO
VMEIOLLME HOPULNYECKOE 3HAUeHWE, KOTOPOE COrlacHO 3aKOoHY Heno-
CPEACTBEHHO OMpPefeNnseTca MnpaBonNpPUMEHSAIOWNMI  OpraHamn, |
crnefyeT MMeHOBaTb TeMM KOHKPETHbIMW 06CTOATENbCTBAMW [ena,
KOTOPbIe NOAMEXAT YYeTy NPU NPUMEHEHUN 3aKOoHa. UTOo e Kacaet-
CA WHbIX UHAMBUAYa&bHbIX OCOGEHHOCTEN AeN, KOTOPbIM 3aKOH HW Mps-
MO, H/ KOCBEHHO He Mpuaan Kakoe-nnmbo HopuanMyveckoe 3HayeHue, TO
OHW BOOOGLLE HE MOTYT NPUHUMATBLCA BO BHUMaHWE NPU NMPUMEHEHNUM 3a-
KoHa (paBHOro Maciutaba /18 paBHbIX NWLLb B ONPeAeneHHOM OTHOLUe-
HMN 06CTOATENBCTB, Kak yKasbiBan K. Mapkc). Moatomy BO n3bexaHue
nyTaHWUbl Takne UHAMBMAYabHbIE OCOBEHHOCTU M HE CnefyeT UMEHO-

BaTb KOHKPETHbIMW 06CcTOsATENbCTBAMMU nena.
* *

*

Ecnun HeBepHO OTOXXAECTBNATL KOHKPETHbIE 06CTOsATENLCTBA nena
C ropnan4ecKnmm CbaKTaMVI, TO CTO/b )K€ HEBEPHO CMeLLnBaTb UX N C A0-
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KasaTeNbCTBEHHbIMM (hakTamu. W B camom pene. [lokasaTenbCTBEHHble
(hakTbl — 3TO [AOKasaTeNbCTBa. BCneAcTBMe 3TOr0 OHM WMEKOT YUCTO
npoLieccyanbHoe 3HaueHne. Kakoro-nnbo BANAHWA Ha onpeferneHue ma-
TepuanbHO-NPaBoBbIX MOCNEACTBUN Cyyas 3TV (DaKTbl OKasaTb He MO-
rytT. Mexay Tem Hanuume Uy OTCYTCTBUE TeX WM UHBIX KOHKPETHbIX
06CTOATENBLCTB Aena 03HayaeT Hanuuue OonpefeneHHbIX MaTepuaibHO-
MpaBoBbLIX MOCNEACTBUIA.

B cBeTe M3N0XEHHOro Heo6XoAMMO, BO-NepBbIX, OTMETUTbL OLLUK-
60YHOCTb B3rNAda, COrNacHO KOTOPOMY WMHOr4a KOHKPETHbIM 06CTOS-
TenbCTBaM fefia NPUAaeTcs 3HauveHre JoKasaTenbCTB (LoKas3aTeNbCTBeH-
HbIX (hakToB). Tak, A. J1. LUTYTUH cunTaeT, 4To (haKThbl MOBEAEHUA LA,
CO3/atoLLye HEBO3MOXXHOCTb COBMECTHOIO C HIM MPOXMBaHWS, OTHOCAT-
CA K [J0Ka3aTeNlbCTBEHHbIM (akTaM. Henb3s cornacuTbes 1 ¢ NpoTMBOMO-
NOXHBIM MHEHWEM, COrfiacuio KOTOPOMY [0Ka3aTeNlbCTBEHHbIM (PakTam
NPUAAETCS 3HaYeHNe KOHKPETHbIX 06CTOATENLCTB Aena.

Tak, BepxosHblii Cyg CCCP To ncky Knubalesoit K BocTprkoBy
0 B3bICKAHMM ANMMEHTOB Ha pebeHka, pPoAMBLUEroca Mocfe passoja C
BOCTPMKOBbIM, HO NPU COXPaHEHUN (haKTUUECKUX BPaYHbIX OTHOLLEHWA,
NpVgan IpuaNYecKoe 3HaYeHWe MocnefHeMy OBCTOATENbCTBY W 3amuCh
0 pacTop>xeHun bpaka aHHynmposasn. OfHOBPEMEHHO BepxoBHbIn Cypa
CCCP o0OTHEC K KOHKpeTHbIM 0OCTOATeNbCTBAM fena U JoKa-
3aTeNbCTBEHHbIE (haKTbl NOBefieHNs BOCTPUKOBA, CBUAETENbCTBOBABLLMNE
0 COXPaHeHWM 6pPadHbIX OTHOLLEHWIA.

dakTbl NOBEAEHMA KBapTUPOCHEMLUMKA, 06pasytoLLime B CBOE CO-
BOKYMHOCTW COCTOSHME HEBO3MOXHOCTW COBMECTHOTO C HUM MPOXWBa-
HVSI KaK OCHOBaHWe [15 BbICENEHMUs, VMEIOT opuanyeckoe 3HaueHue. C
UX HA/IMYMEM WA OTCYTCTBMEM CBSA3aHO HaNMuue WK OTCYTCTBUE MpaBa
Ha BbICeneHre. B €BA3M C 3TUM AaHHble (haKTbl (HanpuMep, HapyLueHue
TWLWMHLI B HOYHOE BPEMS, HaHECEHWe OCKOPGIEeHWIA, ccopbl W T.M.) He
MOTyT 6bITb UCKIOYEHbI M3 [ieNla U 3aMeHeHbl Apyra MU 40Ka3aTenbCT-
BamMu. OHW, B OT/IMUME OT [OKa3aTeNbCTBEHHbIX (haKTOB, ABNAKOTCS 00S-
3aTebHbIM MPeAMETOM [J0Ka3blBaHWS, COCTABAAKT OCHOBaHWE WCKa,
VMEKT MperjuumanbHoe 3HaveHue. HaobopoT, [0Ka3aTenbCTBEHHbIE
(hakTbl (Hanpumep, HeYXXMBUMBbLIA XapakTep OTBETUMKA, HEOLHOKPATHbLIE
Ya/106bl NCTLA HA NOBEAEHNE OTBETUMKA U T. MN.) OCHOBAHWEM BO3HUKHO-
BEHWS MpaBa Ha BbICe/NIeHNe He SIBNSKOTCS, OHU NMO3ITOMY He BXOAAT B OC-
HOBaHWe MCKa, He CMyXaT 06513aTeNbHbIM NPeAMETOM [0Ka3biBaHWA. OHU
BOOOLLE MOTYT 6bITb UCKHOYEHbI M3 feNa U 3aMeHeHbl APYTMMK [OKasa-
TeNbCTBaMK, HanpuMep, NOKasaHUSMU NINL-04eBUALEB HEMPaBOMEPHOTO
NoBefieHUst OTBETUMKA, NMPU3HAHWEM OTBETUMKA.

BrosnHe MOHATHO, YTO NEPBYHO Fpynny (hakToB, KaK UMEKLMX Ma-
TepuasbHO-MPABOBOE 3HAYEHWE, HeMb3s CUMTaTh [OKa3aTeNbcTBamu, a
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BTOPYH Tpynny (hakToB, KaK He WMENLMX MaTepuasbHO-MPaBoBOro

3Ha4yeHnA, Henb3a OTHOCUTb K KOHKPETHLIM 06CTOsTENbCTBAM fena.
*  *

*

OTHOCUTENLHO OMpefeneHHas runoTe3a Mo CPaBHEHUKD C abCco-
NKOTHO OMpedeneHHOl MMEeT Kak CBOW MPEMMYLLECTBa, TakK U CBOW He-
poctaTtk. OTHOCUTENBHO OMpeAeneHHas rmnoTesa — 3T0 Ta Hopuanye-
ckas hopma, Mpu NOMOLLY KOTOPOW MOXHO [aTb HOPUANYECKYH) OLEHKY
cambIM pa3HO06pasHbIM MHAUBUAYANbHbLIM OCOGEHHOCTSIM AeN C OAMHa-
KOBOW COUManbHOM 3HAUMMOCTbIO. [03TOMY [ BCEX OOLLUECTBEHHBIX
OTHOLLEHUIA, 0BCTOATENLCTBA BO3HUKHOBEHMS, CYLLECTBOBaHMSA UAM Npe-
KpaLleHWsi KOTOPbIX OT/IMYAKOTCH TakUM TPYAHO MOAAAHOLLMMCS YYeTy
pasHoobpasuem, n ABASeTCA Hambosiee MPUEMIEMOR HOPMOIA perynmpo-
BaHVSi HOPMa C OTHOCMTE/TbHO OMPeSeneHHON rmnoTe3oii. TakoBbl 6yayT,
HanpyMep, OCHOBaHWe Pa3BOfa; (haKTbl, 06pa3yroLLMe HEBO3MOXHOCTb
COBMECTHOIO MPOXWBaHWSA, KaK OCHOBaHWE BbICENEHUS; HEMPUrOAHOCTb
pabOTHMKa, KaK OCHOBaHWE YBOSIbHEHUA U T. [,

3ameTum, 4TO Ha BbI6OP (HOPMbl FUMOTE3bl HOPMbl BAUSET HE
TONbKO XapaKTep perynnpyembiX OTHOLLUEHWI, HO 1 COOOPaXKEHUS MHOTO
NOpsAKa, rNaBHbIM 06pa3oM MOAMTUYECKOrO XapakTepa. Hanmpumep, B
Oyp>KyasHOM Mpase MMMepUasMCTUYECKOro Nepuoga «Ha CMeHy onpege-
NEHHOCTY 3aKOHa WAET Pacn/bIBYaTOCTb, «KayYyKOBOCTb» 3aKOHA, Hapo-
untas abCTPaKTHOCTb HOPMbl, AAloLias BO3MOXHOCTb BypXKyasHbIM
CyObsIM TMOKO (B MHTepecax MOHOMOAMCTUYECKOro KanuTtana) npume-
HATb 3aKOH».

A OypXyasHble HOPUCTbI, AOKasbiBas LE1ecoobpasHOCTb TaKuX
(hOpMy/IMPOBOK, 06ECMEYNBAIOLLMX «TMOKOCTb» MPUMEHEHUS 3aKOHa,
Hapsifly CO CCblfKaMy Ha OTCTaBaHMe 3aKoHa («MpaBo B KHWrax») oT Tpe-
60BaHWIA XM3HW («MPaBO B AENCTBUM»), 3a4acTyto NPSMO CCbINAKTCS Ha
COLMaNbHYI0 3aHTEPECOBAHHOCTb MMMEPUAIMCTUYECKON peakuumn B Ta-
Koli HeonpeaeneHHOCTH, «TMOKOCTU» MpaBa.

To, 4TO fBNAETCA AOCTOMHCTBOM OTHOCWUTENIbHO OMpesfeneHHow
rnoTesbl HOPMbI B r1a3ax COBPEMEHHOrO 6YpXKyas3HOro 3akoHOAaTe/lb-
CTBa, AO/DKHO OblTb MPU3HAHO €e HeLOCTaTKOM B YCNOBUSX peXxxumma co-
LMa/IMCTUYECKON 3aKOHHOCTU. ABCOMKOTHO onpefeneHHas runotesa Ac-
Hee OnpefeneHHOR 0THOCUTeNbHO. A 3TO 06/eryaeT ee NpasuIbLHOE No-
HUMaHVe W CO6MfeHNE, BO3MOXHOCTb KOHTPONS Haf NpaBUibHOCTbIO
ee nprMeHeHns. No3aToMy oHa 60/bLue, YeM OTHOCWUTENbHO — OMpefeseH-
Has runoTtesa, obecneyvBaeT eAMHOOOpasve B MPUMEHEHUM 3aKOHa.
BnonHe NOHATHO, YTO 3HAYMUTENbHO Nerye NpaswUIbHO paspelnTb 6pa-
KOpa3BOAHOE [eNo, eC/ii OCHOBaHWEM PasBofa CNYXMUT OCYX[eHue cyn-
pyra K nvLieHnto cBob0o/bl Ha CPOK He MeHee Tpex feT, Yem feno, Korga
OCHOBaHVeM pa3Bofa ABNAETCA HEBO3SMOXHOCTb COXpaHeHust cemb. Mo-
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3TOMY B COBETCKOM FOCYZAapCTBE OTHOCWUTENbHO OMpefeneHHas runoTesa
NPUMEHSIETCA NWLWb TOrAa, KOrga aTtoro TpebyeT xapaktep perynupye-
MbIX 0BLLECTBEHHbIX OTHOLLEHWIA.

Mpn NpUMEHEHUN HOPMbI C OTHOCUTENBHO OMNpPeAeNieHHON runoTe-
3011 HOPUANYECKOE 3HAYEHVE MOXET ObITb NMpPUAaHO Wb Tem 06CTOos-
TeNbCTBaM fena, KOTopble OTBEYAlOT YKa3aHHOW B runoTese 06LLei Xxa-
paKTepUCTUKe (hakToB. MpoLecc NPUMEHEHWS Takoil HOPMbl B OT/INUME
OT HOPMbI C abCOMOTHO OMPEAENeHHOM TMMOTE30/ MPOXOAMT He ABE, a
Tpy cTaguu: 1) gokasbiBaHMe (PaKTOB (E4UHUYHONO WAW OMpeaesieHHON
COBOKYMHOCTK), KOTOPbIE MOTYT UMETb HOPUANYECKOE 3HaUeHWe (Hanpu-
Mep, MPUYMHBbI MPOMYyCKa CPOKa MCKOBOW [aBHOCTW); 2) (hakTuueckas
OLEHKa YCTaHOB/EHHbIX 06CTOATENbCTB (HanpuMep, BbIBOA 06 YBaXu-
TE/IbHOCTW MPUYUH NPOMNYCKa CPoKa); 3) Hpuanyecknii BbIBog (Hanpu-
Mep, 0 BOCCTAHOB/IEHUW NPOMYLLEHHOTO CPOKa).

B cnyyae e MpUMEHEHMS HOPMbl C abCOMKOTHO OMpeLeNeHHON
rMnoTe3oi BTOPOIA 3Tan OTCYTCTBYeT.

* *

*

OTHOCUTENbHO ONpeAeneHHbIN XapakTep MOXET UMETb He TOMbKO
rUnoTe3a HOpPMbl, HO 1 ee BTOPOW 3MeMEeHT — OpUaMNYecKue NocneacT-
BMA (OMCMO3ULMA WU CaHKUMA). Pa3HOBUAHOCTLIO TaKUX HOPM fB/IAIOT-
CA OMCKPELIMOHHbIE HOPMbI, T. €, HOPMbI, NMPEAOCTaBAIOLLME CBOEMY aj-
pecaTy onpefeneHHyt0 cBo60AY Bbl60Opa M3 BO3MOXHbIX CNOCO6OB MOBe-
[eHWsA, HO OrpaHuuVBaloLMe 3Ty CBOOOAY OMpefeneHHON Lenbio, Ha
JOCTUXKEHWe KOTOPO HanpasneHa HopMa. Tak, Npy HemnoceLleHuy pabo-
Tbl BC/IELACTBME BPEMEHHON HETPY0CNOCOBHOCTU B TeUYEHWe ABYX MeCs-
LIeB COrNAacHO M. «k» cT. 47 K30T (n. «x» cT. 47 K30T BCCP ycTaHas-
NVBaeT CPOK 4 Mecsila) agMUHMCTpauMs MMeeT npasBo (HO He 06si3aHa)
yBOMMTb paboTHMKa. CnepoBaTenbHo, M. «k» CT. 47 K3OT npegocTtasns-
eT afAMMUHUCTPaLMM NPY HANMYUW YKa3aHHbIX B JAHHOW HOpMe YCNoBUiA
BO3MOXHOCTb [IByX BapuvaHTOB nosefeHus. OfHAKO crefyet cumTarts,
4TO 378 BO3MOXXHOCTb OrpaHNyeHa MHTepecamyi NPOU3BOLCTBA.

Llenb, KOTOpOW [OMKeH ObITb MOAYMHEH BbIGOp M3  Mpe-
[0CTaBNEHHbIX HOPMOIi BapUaHTOB NOBEAEHMS, MOXET ObITb YKa3aHa unm
HEMoCpPeSCTBEHHO B AWMCKPELMOHHON Hopme (cT. 44 YTIK wnam cT1. 39
YTMNK BCCP), nnu BbITeKaTb 13 CMbIC/A 3aKOHOAATENbCTBA (MPUHLMMOB
oTpacim npasa). Hanpumep, uenb, KOTOPO LOMKHO 6biTb MOAYMHEHO
nprMMeHeHne N. «k» cT. 47 K3OT, He yKa3aHa B camoii HOpMe, HO OHa
MOXeT 6bITb BblBEleHa 13 OCHOBHOIO NPMHLMNA COBETCKOrO TPYAOBOrO
npaBa — COYeTaHWs MHTEPecoB NPOM3BOLCTBA C MHTepecaMu paboTHMKA.

Ecnu B GypxKyasHoii NpaBoOBONM NUTepaType NOA AUCKPELMOHHON
HOPMOI MOHUMAIOT HOPMY, NPEOCTABNAIOLLYIO HOPUCANKLUOHHBIM Op-
raHam cBo60A4y YCMOTPEHWS a CefoBaTesbHO, Hajo f06aBuTb, CBOGOAY
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Mpo13BO/a, TO, MO HALleMy MHEHWIO, MOHATWE AUCKPELMOHHOW HOPMbI
MMeEeT NpaBO Ha CYLLECTBOBaHWE U B COBETCKO HOPUANYECKOW Hayke, HO
B MHOM, YKa3aHHOM BblLLE CMbIC/E.

BbigeneHve npu Knaccukaumm GUCKPELMOHHBIX HOPM OMpasga-
HO Kak TeopeTUYecku, Tak W MPakTUYECKW, 60 LUCKPELMOHHAs HopMa
CYLLECTBEHHO OT/IMYAETCA OT HEAMCKPELIMOHHON, He MpefoCcTaBAtoLLen
FOPUCAMKLMOHHOMY OpraHy Kakoii-nm6o cBo60fbl B BbIGOPE BO3MOXHbIX
BapunaHTOB nosegeHNs. OfHOBPEMEHHO AVCKPELIMOHHYHO HOPMY Henb3s,
Ha Hall B3rnsg, OTOXAECTBNATb C AUCMO3UTUBHOM HOPMOWA, KaK 3TO fe-
Nat0T HEKOTOpPbIe aBTOPbI, OTHOCA, B YaCTHOCTK, M. «K» CT. 47 K3OT K
AMCNO3UTMBHBLIM HOpMaM.

[JvcnosnTBHas HOpMa — 3TO HOpPMa, MPefoCcTaBAoLLan CyObekK-
Tam NPaBOOTHOLLEHNA BO3MOXHOCTb CamVM OMpeaeNiaTL CBOE MoBefeHme
1 NpedycMaTpuBatoLLas onpefeneHHoe NoBefeHvie NnLb Ha CiyYaid, ec-
Nn cy6beKTbl NPaBOOTHOLLEHNS Takol BO3MOXHOCTbIO He BOCMO/b30Ba-
NNCb. [JMCKPELMOHHbIE HOPMbI TaKKe NpedycMaTpusatoT cBo6oAy Bbl6O-
pa noBefeHusl, HO, BO-MEPBLIX, OHW MOAUMHAIOT 3Ty CBOGOAY Lenu, K
JOCTWXKEHWUIO KOTOPOA [JO/MKHO NPWBECTM MPUMEHEHWE HOPMbI, BO-
BTOPbIX, B OT/IYME OT AMCNO3NTMBHBLIX HOPM, He MpesycMaTpuBaloT Ka-
KOro-nv16bo 3aKOHHOIO BapuaHTa MoBefeHUs MpW He UCMo/b30BaHWM CBO-
604pbl. 03TOMY OMCKPELMOHHbIE HOPMbl ABMSIOTCA PasHOBUAHOCTLIO
NMNepaTuBHLIX, & He AUCMO3UTUBHBIX HOPM.

B ykasaHHOI CBA3W NpeAcTaBnsieT uHTepec npukas HKKO CCCP
toT 11.12.1939 r., oTMeHuBLIMiA npukasbl HKKO PCHCP ot 1.X1.1939 r.
n ot 10.X1.1939 r. HKKO PC®CP, ncnonb3osan AUCKPELMOHHOCTb CT.
30 YMNK PC®CP 1923 r. 1 npumedaHus K cT. 22 MK PCOCP 1923 r. B
uenax nepepacnpegeneHna gen mexgy cygamun HKKO CCCP npusHan
3TO HenpasW/bHbLIM, YKa3aB. YTO MpaBo nepefayn fen U3 04HOro cyfia B
APYroin MOXeT 6bITb UCMO/b30BaHO He MO CBOBOAHOMY YCMOTPEHWUIO, a
NWb B COOTBETCTBMM C LENbIO Takoi nepefauu, ykaszaHHoi B cT. 30
YMK, 1. e. ana obecneyeHns 6onee 6eCrpucTPacTHOro 1 CKOPOro pac-
CMOTpPEHUA Aena.

WTak, B cuiy AUCKPELMOHHOCTY M. «K» CT. 47 K3OT topuanyecku
3HAYMMBIMU [O/MKHbI CUATATLCA BCE Te KOHKPETHbIe 06CTOATENLCTBA fe-
na, KOTopble 03HAYatT HaMYMe UK OTCYTCTBME NMPON3BOACTBEHHON He-
06X04MMOCTN B YBONbHEHWMW 3a60/eBLUero paboTHUKaA, HanpuMep, He-
BO3MOXHOCTb 3aMeHbl 60/1bHOro paboTHMKA ApYruM, U, Ha060poT — Ha-
NNYMe TakoW BO3MOXHOCTM WM BPEMEHHOE COKpalleHue paboT Mo
[O/MKHOCTU 3260/eBLLEro PaboTHUKA.

FOpuanyeckas HopMa MOXET NPefoCcTaBNATh U B0/bLUee, YeM [1Ba,
[aXe HeonpefeneHHoe KOMMYecTBO BapuaHTOB MnosefeHus. Hanpuwep,
cT. 207 I'MK (cT. 201 I'MK BCCP) npefocTaBnseT npaso cyay, ucxoas
13 06CTOATENLCTB fena, U3MeHWUTb Cnocob M NOPSALOK MCMOMHEHWs pe-
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LweHus. OgHaKO v 34eCb BO3MOXHOCTb BbIGOPA U3 Pa3fNyHbIX BapuaHToB
OrpaHuyeHa onpeseneHHoW Lenbio — 3alMTbl 3aKOHHbIX NPaB U WHTe-
pecos (cT. cT. 2 TTIK PC®CP 1 BCCP). B cuny AWCKPELUOHHOCTH CT.
207 MK ropuguyeckoe 3HadeHve OyfeT MMeTb Takoe KOHKpeTHoe 06-
CTOATENbCTBO fena, Kak, Hanpumep, YKNOHEHWE JOMKHMKA OT CoBepLUe-
HUS yKa3aHHbIX B PeLleHWn Cyfa NIMUYHbIX AeCTBUIA, HefonyLleHue pa-
60THMKa K paboTe, Ha KOTOPYIO OH Obl1 BOCCTaHOB/EH, 1 Apyroe (haKThl,
03HaYaroLLMe HEBO3MOXHOCTb MW 3aTPYAHUTENBHOCTb WUCMOMHEHMA pe-
LLUEHWA Cy/a YKa3aHHbIM B HEM CMOCO60M.

[JMCKpeLMoHHas HopMa NoXoXa Ha HOPMY C OTHOCWTENIbHO onpe-
[ENeHHOM T1noTe30i CBOE OTHOCUTENbHON HeompeaeneHHOCTbI. Pas-
/MYMe UX B TOM, YTO HEOMpeneneHHOCTb AMCKPELMOHHON HOPMbI CO-
JepXnTCa B AMCNO3NLMKM, a He B runoTtese. 103TOMy KOHKpeTHble 06-
CTOATeNbCTBA? AeNa, UMEtoLLMe IOpUANYECKOe 3HAUEHNe B CUMY AUCKpe-
LIMOHHOCTY HOPMbI, HAXOAATCA BHE NPeAesnoB rmnoTesbl HOPMbl. ITW 06-
CTOATE/NbCTBA He YKa3blBAOTCS B MMNOTE3e NPSMO B BUAE HOPUANYECKMX
(haKTOB, OHW He MpeLyCcMaTPUBAIOTCS B rMMNOTE3e U KOCBEHHO — MyTEM,
00LLei xapaKTepuCTUKM (hakToB. B cuny aToro npaeunbHOe onpegene-
HVEe OPUANYECKOTO 3HaYeHUst KOHKPETHbIX O6CTOATENbCTB fdena npu
MPUMEHEHUN AUCKPELIMOHHbIX HOPM CBSA3aHO C eLle 60MbWLMMN TPYAHO-
CTAMM, YEM MpW NPUMEHEHUN HOPM C OTHOCWUTE/bHO OMNpeAeneHHow ru-
noTe3oii. W aTv TPYAHOCTW YCUNMBAIOTCA B CyYasX, ecin AUCKPELMOH-
HOCTb AMCMO3MLMM HaxOAWTCA B COYETAHUW C OTHOCWUTENbHON onpeje-
NEHHOCTbIO runoTesbl (cM, cT. 44 YK, cT. 207 I'TIK n gp.), B cnyyasx,
€CNN Lefb, KOTOPOW AOMKHO OblTb MOAYMHEHO NPUMEHEHWE HOPMbI, He

yKasaHa B Camoii HOpMe, a BbIBOAMTCA W3 APYFOA Wan 13 06X MPUH-
LMMoB npasa.

AHaIOTMYHOE  3HAYeHMe MOFyT WMETb  KOHKpEeTHble  06-
CTOATENbCTBA AeNa NpU MPUMEHEHWI HOPM C OTHOCWUTENbHO OMNpefeneH-
HOA MM aNibTEPHATVUBHOW CaHKLMEN, T. €. OTpuLaTebHbIMU HOpUanYe-
CKVMU NOCNEeACTBUAMM, CBA3bIBAEMbIMU 3aKOHOM C NPaBOHapYLLIEHUEM.

B cynebHOn mpakTuke BCTpeyaloTCs MHOr4a cryvau, Korga 06-
CTOATENbCTBA [e/1a, He YKasaHHbIe B MMOTe3e HOPMbl B KauecTBe HOpU-
OVYECKMX (PaKTOB, AOMKHbI CUMTATLCA TaKoBbIMW MO CMbICY HOPMbI
MyTeM OrpaHUYUTENLHOTO WM PacLUMPUTENILHOTO TO/IKOBAHWS 3aKOHa.
3T1 0COBEHHOCTM ABNSIOTCS HE YEM UHBIM, KaK HpUAMYeCKUMU haKTa-
MU, He MpefyCMOTPeHHbIMU BYKBOI 3aKOHa, HO MPeAyCMOTPEHHbIE ero
CMbIC/IOM. [103TOMY §i HET HEOBXOAMMOCTW MMEHOBATb UX KOHKPETHBIMU
obcToaTenscTBamm fena. OTMETUM OAHOBPEMEHHO, YTO OrpaHUYUTE b-
HOE WM pacLuMpuTeNbHOE TOIKOBaHUE 3aKOHA He MOXET ObITb UCMO/b-
30BaHO B Ka4ecTBe «rMOKOro» NMpPUMEHEHUs 3aKOHa, T. €. He MOXeT Mpo-
TWBOPEUMTb NPUHLMMY eAMHO06PA3HOr0 MPUMEHEHUS 3aKoHa. JTO BO3-
MOXHO NWLUb B TOM C/y4ae, eCii OCHOBOM TO/IKOBaHWS 3aKOHa byaeT He
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MPaBOCO3HaHWE, HEe COOOPaKEHWUS XO3AWCTBEHHON MM MOMMTUYECKOM
LieNecoobpasHOCTM (3IKOHOMUKM 1 MOAUTUKM, He HaLefLINX OTPaKeHNs
B 3aKOHE), & TO/IbKO 3aKOH.

Ecnu Henb3s cornacutbed ¢ MHEHMEM O HELOMyCTUMOCTM OrpaHu-
UMTENBHOTO WM PacLUMPUTENILHOTO TOJIKOBAHMUA, TO CTOMIb e Henb3fl
MPU3HaTb MPaBW/bHBIM U NPOTUBOMNOMOXHbIA B3rNA4 O NPaBOMEPHOCTM
M3MEHEHWs COLepXKaHUsA 3aKOHa MPUMEHWUTENbHO K WHAWBULYaIbHbIM
0COBEHHOCTAM fena, K YCNoBUAM MecTa U BPeMeHW MPUMEHEHMS 3aKOHa
MyTeM ero TO/IKOBaHWS.

3aKOH — 3T0 0ObBEKTVBMPOBAHHAA BOMSA 3aKOHOAATENsA, WU Cofep-
)KaHve 3TOW BOMKW, Kak crnpaBeg/mBo otmedatoT M. M. Kapesa n A. M.
AlizeHbepr, BnpaBe MeHATb, KOPPEKTUPOBATb «MPUMEHUTENBHO K HOBbIM
YCMOBMAM M MOTPEBHOCTAM Hallero o6LiecTBa» TOMbKO CaM 3aKOHOAa-
Tenb nunn cornacHo ct. 49 KoHctutyumn CCCP — lMpesngnym Bepxos-
Horo Coseta CCCP. [MpaBonpumMeHstoLLmMe opraHbl LO/KHbI NYTEM TON-
KOBaHWA BbIACHATb MbIC/Ib 3aKOHOAATENS, & He BK/afAblBaTb B 3aKOH
pas/fiMyHble MbIC/IN B 3aBUCUMOCTM OT YCNOBMWIA MecTa 1 BPEMEHU, OT WH-
OVBULYa/IbHBIX 0COGEHHOCTEN fena. VIHoe GyfeT He NpUMEHeHMeM Mpa-
Ba, a 3aKOHOJATE/NIbCTBOM. TO/IKOBaHWE 3aKOHA JO/MKHO OblTb e4UH006-
PasHbIM 1 HEM3MEHHBIM, EC/IN He U3MEHSIETCA CaM TONIKYeMblIiA 3aKOH Un
JpYrue 3aKoHbI, BUSAIOLLME Ha ero cofep>kaHune. Beakve viHble n3MeHe-
HUA B TONKOBaHWM 3aKOHA BO3MOXHbI NWLLb MYyTEM 3aMeHbl OLLUMOGOYHOIO
TO/IKOBaHMSA MPaBUJIbHbIM.

WHanBuayanbHble 0COGEHHOCTM fena MOTyT UMETb HOpPUANYECKOe
3HaueHVie B C/ly4ae NPYMEHEHNS 3aKOHa No aHanorun. Henb3s corna-
CUTLCA C BbICKa3aHHbIM B IMTEPATYPe MHEHWEM O TOM, GYATO HY>KHO BO-
BCE MCK/IOUYMTb BO3MOXHOCTb MPUMEHEHWS aHanorum. JTOro Hesb3s
MOMHOCTBIO CAeNaTh YXe MOTOMY, YTO B /06O OTpacaM npasa He Wc-
K/KOYEHbI NPO6esbI.

MpaBga, aHalOrMO MNPECTYNAeHUs WAW UHOFO MNpaBOHApYLLEHNS
MOXHO YCTPaHWTb MyTeM COOTBETCTBYHLLETO OrpaHWYeHWst MOHATUS
MPeCTyN/eHNs:, KaK 3To cfienaHo CT. 7 OCHOB Yro0BHOMO 3aKOHOLATE b-
ctBa. OfHaKO 3TOr0 Henb3sl cAenatb B OTHOLLEHWM NHOBLIX BOMPOCOB
NPUMEHEHNS JaXe Yro/I0BHOTO 3aKoHa. s Toro, 4Tobbl NpYMEHeHe
3aKOHa MO aHafiorMy He NPOTMBOPEYU/IO MPUHLMMY 3aKOHHOCTM, Heob-
XOAMMO MpaBUALHO MOHMMAaTb NPO6eN B 3aKOHE, OTrPaHMuMBaTh LeiCT-
BUTENbHbIV Mpo6en 0T MHUMOrO. Takoe OTFpaHU4eHre Henerko npoBec-
T NpWU NOHWMaHWKM Mpo6ena, Kak OTCYTCTBMA 3aKOHa, NpegycMaTpu-
BalOLLIEro JjaHHbIi cnyyaid. Befb OTCYTCTBME 3aKOHa, NpefycMaTpuBato-
LLero TOT WM MHOM cnydvald, MOXHO PacLeHWTb U KaK HefocMOTp 3a-
KoHogaTens u, ¢ ewle 60/bLIMM OCHOBaHMEM, KaK CO3HATe/lbHOe OCTaB-
NeHVe [aHHOro Cnyyas (OTHOLUEHWS) BHe MpaBOBOrO PerynnpoBaHus.
Mo3ToMy NpUMEHEHWEe 3aKOHa MO aHao0rMK K NoJo6HLIM ciyvasm GyaeT
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He BOCTO/IHEHWEM BOMIN 3aKOHOZATeNs, a NPAMbIM ee HapyLLeHWem
Bcneactsre 3TOro, HaM Kaxketcs, noj npobesioM B 3aKOHe CredyeT no-
HMMaTb OTCYTCTBME B 3aKOHE YKa3aHUA O HOPULUYECKUX MOCMELCTBUAX
CNnyyas, KOTOPbIA COrNacHO 3aKOHY WMEeT HpUANYECKOe 3HaueHMUe.
MprMeHAs aHaor M0, HOPCAUKLMOHHBIA OpraH UCXOAMT He 13 TOro, YTo
3aKoHofaTe/lb He NpefsycMOTPeN JaHHOro ciy4yas, a, HaobopoT, U3 TOro,
4TO 3aKoHOJaTeNlb MPefsyCMOTPEeN AaHHbli Ciyyail, HO He AOCMOTpen
HeobXo4MOCTb ONPeAeNieHNs ero KPUANYECKUX NOCNeCTBUIA.

Hanpvmep, 3aKoHogaTtenb NpesycMOTpen, YTo B3bICKaHME 3a Ha-
pyLUeHVe TPYLOBOW AMCLMMAVHBI HE MOXET HanaratbCs CnycTs Afiu-
TeflbHOe BPeMs Moc/ie COBEPLLEHMA NMPOCTynKa. Ho 3akoHogaTesb yKasan
Bpems, B TEUYEHWE KOTOPOro MOXET OblTb HANOXEHO B3biCKaHVe 3a Ha-
pylleHWe TPYAOBOW AMCUMNAWHBI, TOMbKO B OTHOLUEHWM HEKOTOPbIX
B3bICKaHWA (3amMeyaHune, BbIFOBOP W Apyrue, yKasaHHble B CT. 22 Twuno-
BbIX MPaBW BHYTPEHHErO TPYAOBOro pacropsaka Anda paboumx u cny-
XALLMX roCcyAapCTBEHHbIX, KOONEPaTMBHBIX M OBLLECTBEHHLIX Npeanpu-
ATWIA 1 yupexaeHuin ot 12 sHeapa 1957 r.). OTHOCWUTENBHO e CPOKa, B
TeYeHMe KOTOPOro MOXKET, Harnpumep, Moc/efoBaTh YBO/IbHEHWe 3a Mpo-
ryn, HAYero He ykasan. Ho o4eBUAHO, YTO YBOJIbHEHME 3a MPOTY/, KaK U
Ha/IOKEHWE MEPEYUC/IEHHbIX B CT. 22 TUMOBbIX MPaBW/1 B3bICKaHWI 3a
HapyLUueHne TPYAOBOM AWUCLMUMAMHBI, TaKXe AO/MKHO 6blTb OrpaHUyeHo
ornpeaeneHHbIM CPOKOM. [pUXoAMTCA NPUMEHATL MO aHanorun ct. 25
TunoBbIX npaswui.

TunnuHbIM ciydaem npo6ena, BOCMOMHEHHOro lMocTaHOBNeHUEM
MneHyma BepxoBHoro Cyga CCCP oT 13 ceHTAbpa 1957 r., ABnseTcs
oTcyTcTBue B lMonoxkeHU O nopsgke PpacCMOTPEHUsS TPYLOBbLIX CMOPOB
ot 31 gaHBapa 1957 r. ykasaHua O MOPALKE PAcCMOTPEHUA TPYLOBbIX
CMOPOB Ha Tex NPeAnpUATUAX UK YUPeXKAeHNsX, rae HeT NPogCO3HOM
opraHu3auym uam npogCcor3HOro opraHm3aTopa.

HeBepHo 6b1710 6bI paccmaTpuBaTb NPo6en B 3akOHe (B YaCTHOCTH,
Tak noctynaet A. M. [IeHUCOB) KaK pe3ynbTaT MaTepuasibHOro Hecosep-
LLIEHCTBA 3aKOHa, T. €. €ro MoJIHOro WM YaCTUYHOTO HeCOOTBETCTBUSA CO-
LManbHO-3KOHOMUYECKUM MOTPe6HOCTAM 06LecTBa M60 BBUAY OLIMG-
K/ 3aKoHopdaTens, nnbo BBMAY OTCTaBaHWA 3aKOHa OT M3MEHMBLUMXCS
TpeboBaHuiA Xxu3Hu. A. W. [leHMcoB, nocneaosaTeibHO passrBas TEOPUHO
«TMBKOr0» MPUMEHEHWS 3aKOHA, 3aKOHa C «AMHAMWYECKUM», MEHSHO-
LMMCS COfiepXKaHMeM, [OMyCKaeT MCMO/b30BaHWe aHaornn f1s ycTpa-
HeHWA 1 MaTepuasibHOro HeCOBEPLUEHCTBA, C/IN 3aKOH YCTapen, TakK Kak
3aKOHOAATENbCTBO «HE MOXET YrHaTbCA 3a BCEMU MPOSBAEHUAMU BYpPHO
pa3BMBatOLLENiCca XKU3HM». OgHoBpeMeHHO A. . [leHMCOB He MpoBOAUT
OTYET/IMBOI TpaHW MeXgy aHaiorveid U TONKOBaHMEM, MO0 [OMycKaeT
«KOPPEKTMB» YCTapeBLLMX 3aKOHOB He TO/IbKO B (hOPMe aHasiorunm, HO U
nyTem TONKoBaHWA. MogobHas TpakToBKa nNpo6ena B 3aKOHE, CMeLleHue
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aHanorMy C TOMIKOBaHMEM He COOTBETCTBYIOT PeXuMy couuanncTuye-
CKOIi 32aKOHHOCTM.

Mpoben B 3akOHe — 3TO pe3y/nbTaT (POPMaIbLHOMO Heco-
BEpLUEHCTBA 3aKOHa, HECOOTBETCTBUS MEXAY AelCTBUTENbHOW BONe 3a-
KOHOfaTens 1 opuanueckoin opmoli ee BbIpaXeHUA. ITO OTYETIMBO
BMAHO M3 cT. 6 MK YCCP 1929 r., B KoTOpOIi 6bIn0 cKkasaHo: «Cyf He
MOXET 0TKa3aTb B peLLeHnu fena noj npessioroMm HemnosIHOThI, HEACHO-
CTVU WM MPOTMBOPEUNS 3aKOHa W peluaeT fefo, PyKOBOACTBYACL 06-
WMMM HayaiaMy COBETCKOrO 3aKOHOAaTeNbCTBa M 06LUei NoAnTUKONA
Pabouye-KpecTbsHCKOro npaBuTensCTBay. MpUMeHeHne npasa Mo aHao-
TN Heo6XOAMMO N HeU3beXHO Torfaa, Korfa Bons 3aKoHoZaTens o npu-
JaHUN 1OPUONYECKOTO 3HAYEHUA KakOMY-MB0 KOHKPETHOMY Cydyato
0uYeBMaHA U3 MPAMOr0 YKa3aHWs 3aKOHa, HO COfepXXaHue 3Toli BOM He-
BO3MOXHO YACHWUTb MYTEM TOMKOBaHWA 3aKOHA M3-32 €ro HeronHoThI,
HEACHOCTM WAW MPOTMBOPEUMBOCTU. B NOJOOHBIX CiyyasX KOHKpeTu3a-
LMA HOPUANYECKOTO 3HAYEHWA COOTBETCTBYIOLLIErO 0BCTOATENbCTBA AeNa
MPOV3BOAMTCA MPaBOMNPYMEHAIOLLMM OpPraHOM Ha OCHOBe Haubonee
CXO[HON HOpMbI 3aKOHa (aHa/s1I0rMa 3aKkoHa) WA Npy OTCYTCTBMM Tako-
BOWA, HAa OCHOBE MPUHLMNA, BbIBOAUMOIO 13 HECKO/IbKMX HOPM MpaBa.

Tak, OCHOBaHWeM MCMOMNbL30BaHUA aHaoOruK npasa Ansa paspeLue-
HWS UCKOB O BO3MELLEHUW Bpefa, BO3HUKLLEro mpy cnacaHun coumanu-
CTNYECKOn COBCTBEHHOCTK, SBNANOCL A0 BBeAEHUs B feiicTBue MK 1964
I. He ro/loe NPaBOCO3HaHWeE, & MPUHLMM OXPaHbl COLMaIMCTNYECKO Cob-
CTBEHHOCTU, BbIBOAUMBIA M3 CT. 131 KoHctutyumn CCCP u gpyrux
HOpM npasa.

MpUMeHeHVe aHanorMm Ha OCHOBE OOBEKTWMBHOIO KpUTEpWs, CO-
JepXalleroca B 3aKOHe, He By[eT HaX0AUTbCA B MPOTUBOPEUNMN C MPUH-
LMMNOM eMHO06PA3HOr0 MOHUMAHWUSA W NPUMEHEHWS 3aKOHa, C NPUHLY-
MOM He3aBMCUMOCTW CYfieil N NOAUMHEHMA UX TONbKO 3aKOHYy. OTCyTCT-
BME KE ACHOCTM B NOHMMaHWIi Npobesa B 3aKoHe, a OTClofa U B Npasu-
nax 3anosiHeHWs ero No aHasornu, BefeT K TOMy, UTO B MPakTUKe npaso-
NpYMeHeHWs NPUAAETCS UHOTAA HOPUANYECKOe 3HaYeHWe U TakUM UHAK-
BUAYa/IbHbIM OCOGEHHOCTAM [iena, KOTOpble MO 3aKOHY HOPUAMYECKOro
3Ha4YeHWs He UMEIOT, UK, HA060POT, NPaBONPUMEHSAIOLLME OpraHbl OTKa-
3bIBAKOTCA NPUHUMATL BO BHUMaHWe Te 06CTOATENbCTBA fena, opuanye-
CKasl 3HAUMMOCTb KOTOPbIX JO/MKHA ObITh ONpeseneHa Npy NomoLLy aHa-
normm.

Tak, B cyaebHOn npakTuke go MoctaHoBneHus lMneHyma Bep-
x0BHOro Cyga CCCP ot 13.9.1957 r. 6611 c/lyYaun, KOrga HapogHble
Cyfibl OTKasblBa/IM B NMPUEME 3asIBNEHWIA NO TPYAOBLIM Cropam, KOTopble
He 6blM NpeAMeTOM NpPeABapUTENIbHOr0 PacCMOTPEHMUS B MPOQCOO3HBIX
opraHax BBuAY OTCYTCTBUSA TaKOBbIX Ha OTAEMbHbIX MPeAnpuUATUAX U YY-
peXxaeHuax, T. . He NpuAaBaaun nocnegHemy o6CTOATENLCTBY tOpUAanYe-
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CKOTO 3HAYeHWs, XOTH JaHHbIA CyYyali Ha OCHOBaHWUM M. «6» CT. 2 AeiCT-
BOBaBLUEro TorAa 3akoHa 0 CyfOYyCTPOICTBE M AO/MKEH Obln paspeLuaTses
Mpy NOMOLLY aHaIoruu.

O6cTosaTenbCcTBa [Aena, CBUAETENLCTBYIOWME O AOMYCTUMOCTU
MPUMEHEHWA aHaIOrMK, Kak WU B CNy4yae TOMIKOBaHWS 3aKOHa, UMEIOT 3Ha-
YeHWe IpUANYECKMX (HaKTOoB, a NO3TOMY MX He CrefyeT, yunTbiBas AaH-
HOe paHee onpefeneHue, MMeHoBaTb KOHKPETHbIMW OBCTOATENbCTBAMM
Jena. OHM GyayT OTHOCUTLCA K NpeaMeTy [OKasblBaHWUA Kak ropugmnye-
CKMe (haKTbl.

B3rnag CTOPOHHWKOB «TMOKOro» MPUMEHEHWUS 3aKOHa, CuuTalo-
WX, YTO «aHaNorus LO/HKHa NPUMEHATLCH CyAamu TONbKO MO OTAeSb-
HbIM KOHKPETHbIM f[efaM, He co3fasas MnpeLefeHTa» Hefb3s MpuUsHaTh
060CHOBaHHbIM. Takoli B3rnsg (hakTMUYECKM 03HAYaeT, YTO OAHO U TO Xe
06CTOATENbCTBO, KOTOPOE AO/MKHO ObITh MPU3HAHO HOPUANYECKUM (ak-
TOM Ha OCHOBE aHa/IorMn No OfHOMY [Aeny, He [O/MKHO CUMTATbCH TaKo-
BbIM MO APYromMy OAHOTWUMHOMY [Aefy, 4TO BeAeT (haKTUYeCKN K He eaun-
HOO6pasHOMY NPUMEHEHWIO 3aKoHa. He cnyuvaliHo, 4TO npakTuka Bep-
xoBHoro Cyga CCCP nget no gpyromy nytm — MMEHOLLMECA B 3aKOHO-
JaTenbcTee Npobesbl 40 NPUHATUS HEOOXOAMMOr0 3aKOHa 3ano/HATCS
nyTemM M34aHns NOCTaHOB/EHWI, UMEIOLLMX 0653aTeNlbHOe 3HaYeHVe ANs
Cyfie6HbIX OpraHoB, 06ecrneynBaroLLMX BCNeACTBUE 3TOM0 efMHO06pasve
B NPaKTUKe 3ano/IHeHNs NPo6Gesos B 3aKOHE.

Takum 06pa3oM, Npy MPUMEHEHUN MpaBa MOTYT U [O/MKHbI y4uu-
TbIBATbCA JINLLL Te KOHKPETHbIE 06CTOATENLCTBA fieNa, KOTopbIe MO 3aKo-
HY UMEIOT HopUAMYecKoe 3HayeHue. TONbKO Takoe MpUMEHeHWe npasa
COOTBETCTBYET MPUHLMMY COLMAIMCTAYECKOA 3aKOHHOCTU W rapaHTupy-
eT OT MCMOJb30BaHUsA «KOHKPETHLIX OOCTOATENLCTB [ena» B KayecTBe
(hopMbl  OTCTYM/IEHWMA OT 3aKOHA. TOMbKO Takume KOHKpeTHble 06CTos-
Te/bCTBa eN1a BXOAAT B NPeaMeT [A0Ka3bIBaHWA.

Mo mepe pocTa KBaIMUKaLMKM 1 NOAUTUYECKOW 3PenocTn topu-
JMYECKUX KafpOB 3aKOH pacluMpsieT LONYCTUMblE Mpejenbl yyeTa KOH-
KPETHbIX 06CTOATENLCTB Aena Npyu NpUMEHeHUW HOPM Mpasa, NPomcXo-
OuT, no cnpasefnmsomy 3amedaHuio C. C. Anekceesa, aAudhepeHumaums
coflepXXaHua npasoBbIXx HOpM. COBETCKOe MpaBo BCe 6osiee TepseT npu-
CYLLYHO BCAKOMY MpaBy <«KECTKOCTb» (MPYMEHeHWe paBHOrO MacluTaba K
HepaBHbIM fiMLiaM), CTAHOBUTCSA Ha NyTb MOCTEMEHHOrO NepepacTaHus B
OyLyLume npasuia KOMMYHUCTUYECKOTO OBLLEXMNTHUSA.

®aKTbl, yCTaHaBMBaEMble 6e3 0Ka3bIBaHWs
Bonpoc 06 OCHOBaHWsIX 0CBOGOX/EHUS OT [OKasbiBaHUS HEKOTO-

PbIX (haKTOB, YCTaHaBNMBAEMbIX CY/IOM, CPABHUTE/ILHO MOAPOGHO paspa-
60TaH 1 OCBELUEH B rpakAaHCKO-NpoLeccyanbHoit nutepatype. CoBeT-

273



CKas )Xe Yro/ioBHO-MpoLeccyasbHad Teopusi, MO rOCMOACTBOBAaBLUEMY
[ONr0e BpeMS MHEHWIO, MpUAEPXuUBanach NPOTUBOMOMOXHOIO Te3uca:
HW OfHO M3 06CTOATENLCTB pacCMaTPUBAEMOro Aena He MOXET BbITb YC-
TaHOBNEHO 6e3 foKa3aTe/bCTB. [OCKOMbKY M YTONOBHbIA U FPaXKAaHCKNiA
MpoLecc CTPOATCSA Ha 06LLe OCHOBe — MPUHUMMNE 06LEKTUBHONM UCTU-
Hbl, CyLLeCTBOBaHME TaKWX MOMSPHLIX PeLUeHWA JaHHOro Bompoca
TPYAHO OOBACHUTL KaKOM-1nbo cneuudmKoi yrofnoBHOr0 MW FpaxaaH-
cKoro npouecca. lNpaBaa, HEKOTOpble PasnMuUA B 3aKOHOLATENbCTBE
nmetotcs. Tak, cT. 55 MK (cT. 31 MK BCCP) ycTaHaBivBaeT 0CHOBa-
HUA OCBOOOXAEHUSA OT foKasbiBaHus, B YTIK e aHanornmyHoi Hopmbl
HeT.

Llenblo [0Kas3blBaHMA KakK B Yro/0BHOM, TaK U B TpaXAaHCKOM
npovecce ABNAETCA MO3HaHWE NCKOMbIX, HEM3BECTHbIX (hakToB. Ho ecnu
CyLLEeCTBEHHbIE ANA Aena (akTbl yXKe 6blan paHee NO3HaHbl, TO, 0YeBUA-
HO, /13 npuHUMNa npoueccyanbHoli 3KOHOMUM BbITEKAeT, YTO BTOPUYHOE
NX MO3HaHWe M3MULLIHE, ABASETCA HanpacHO TPaToii BPeMEHMN 1 CPeACTB.
MosaToMy ¥ CyLUECTBYIOT ABa OCHOBaHWS OCBOOOXAEHWS OT [0KasblBa-
HUs: 1) 06LLEen3BECTHOCTL (PaKTa 1 2) NPelofnLManbHOCTb.

* *

*

M. C. CTporosuy He OTpULAET TOTO, YTO JOKa3blBaHNE O6LLEN3-
BECTHbIX ()aKTOB OblN0 Obl HEMenbIM, OAHAKO 3allMLLA0T BCE Xe roc-
MOACTBYHOLLYIO B Yro/I0BHO-MPOLECCYaNbHOM NMTepaType KOHLEMLMIo
— «BCE [O/HKHO ObITb [JOKa3aHO», CCbIJIKOM Ha TO, YTO «HEeMb3s yKasaTh
KaKMX-nMbo (PakTUYeCcKMX 06CTOATENbCTB AAaHHOr0 KOHKPETHOro fena
(BblAeNeHO aBTOPOM), KOTOpbIE B CUMly UX OOLLEWU3BECTHOCTW He Hajo
6b110 Obl JOKa3bIBaTb». Takoe YTBEMKAEHWE Hefb3si NPU3HATL NPaBuib-
HbIM Jaxe A1 0671acTU YrofoBHOro MNpoLecca, OHO AB/AETCA Nornye-
CKWUM CefiCTBMEM WCKYCCTBEHHOW KOHCTPYKLMW «TTaBHOrO (hakTa», KO-
TOPbIA AEACTBUTENBHO He MOXET O6biTb 06Llen3BecTHbIM. HaobopoT,
FOPUAMYECKN 3HAYMMbIe OTAe/bHbIE 06CTOATENLCTBA Aefla MOryT 6bITh
06LLEN3BECTHLIMU.

B page cnyyaeB oTAryarowyM NpU3HaKoOM COCTaBa NPecTynieHns
CNY>XUT BPEMS COBEPLLEHMA [EAHMA, HanpuMep, HeNOBUHOBEHMWE MPUKa-
3y HaYa/IbHWKa B BOEHHOe Bpems (CT. 233 YK v fp.), MecTo CoBepLUeHus
npectynnendns (ct. 198 YK u ap.) v gpyrue ob6CcTonTenscrea, KOTopble
MOryT 6bITb 06LLEN3BECTHLIMU. ECNN YCTaHOBMIEHO, HAMPUMep, YTO NOA-
CyfuMble B fiHBape — (eBpasie 1942 r. yyacTBOBaIM B MAcCOBbLIX pac-
CTpenax MUPHBbIX rpaxaaH Ha OKKynupoBaHHOM Tepputopun CCCP, To,
OYEBWAHO, HET HUKAKOM HEoOXOAMMOCTW [OKasblBaTb, YTO SIHBapb —
(beBpasib 1942 1. OTHOCATCA K BOEHHOMY BpemeHW. [pu paccMOoTpeHuu
Yro/IOBHOMO [iena, CBS3aHHOIO C NPOXWBaHWEM MOACYAMMOro 6e3 nac-
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nopta B MockBe, HeT He06X0AMMOCTM A0Ka3biBaTb, UTO B MOCKBe CyLLe-
CTBYIOT CMeLMa/IbHble MpaBuw/ia MPOXXMBaHUA 1 MPOMUCKN.

Bonpoc 06 06Llen3BeCTHOCTN (DAKTOB He JIMLLEH HEKOTOPOro
MpaKTUYecKoro 3HayeHusi. Ecau cypgy, paccMmaTpuBatoLLeMy rpaxiaH-
CKOe [ieNno, 3aKOH MpefocTaB/feT Npaso Mpu3HaBaTh (hakTbl 06LLen3Be-
CTHbIMU 1 He TpeboBaTb MX A0Ka3aTenbCTB, TO OTCYTCTBME TaKoro yka-
3aHUS B NpaBunax, Perynpyowmx aesTenbHOCTb WHbIX NPaBonpyMeHu-
TeNlbHbIX OPraHoB, NPUBOAUT WHOMAA K HAYEM He OMnpaBLaHHOM BOIOKM-
Te.

Tak, oTden coumansHoro obecnedeHuss CBepA/I0BCKOrO paiioHa
Mocksbl Npy 0hOPMAEHWUWN MEHCUI APECCUPOBLUMKY 6enbix Measeseit .
noTpe6oBan OT HEro CnpaBKy O TOM, YTO Gefble MeBeAn ABMATCA AW-
KUMK 3Bepu; 0T apTucTa H6aneta [l.— NUCbMEHHOe J0Ka3aTeNnbCTBO TOrO,
uto ocypapcTBeHHas (PMNapPMOHWS ABASETCA TeaTpaibHO-3PEeNULLHBIM
npeanpusTvem. M Havaiach AAnTeNbHas NepenvcKa MeXxay pasfmyHbIMy
yupexaeHuamu BnioTb 40 ocyaapcTBeHHOro komuteta Coseta MuHW-
ctpos CCCP no Bonpocam TpyAa 1 3apaboTHoi nnaTbl. Mepenucka gam-
nacb NOYTU; YeTbIpe MecsaLa.

OO6LLen3BeCTHOCTL TOFO MK MHOTO (PaKTa OTHOCMTENIbHO, TaK Kak
OHa 3aBMCUT OT BPEMEHW, WUCTEKLLEro nocne cobbiTua [0 ero obeyxae-
HVUS B Cyfe, OT TeppuUTOpUabHOM pacnpocTpaHeHHOCTW 3HaHWA O CObbl-
TWW, OT Kpyra SnL, CPeAn KOTOPbIX PacnpoCTpaHeHbl 3TU 3HaHWS.

B cuny aToro o6uen3BecTHOCTb (hakTa MOXKET KOHCTAaT/pOBaThCA
npy HaNM4MM ABYX NPU3HaKoB: 1) 06BLEKTVBHOM — W3BECTHOCTL (haKTa
LUMPOKOMY Kpyry nuu; 2) CyObeKTMBHOM — W3BECTHOCTb (hakTa BCEM
uneHam cyga. OAHOro 06bEKTMBHOIO NpK3HaKa Ans KoHcTaTaumm obLue-
M3BECTHOCTY HEAOCTAaTOYHO, TaK Kak 3TO MPOTMBOPEYMNIo Obl MPUHLMNY
OLEHKN [0Ka3aTeNbCTB MO BHYTPEHHEMY YybexaeHuo cygeil. Henb3s
npu3HaBaTb (akT OOLLEM3BECTHBIM ¥ MO OAHOMY CY6bLEKTMBHOMY Mpw-
3HaKy — 3HaHWA ero cyfbsAMu, Mb0 Takoe yCTaHOBMieHMe (haKTa O3Haya-
No 6bl UCKNKOYEHWE JaHHOTO0 MNpoLecca No3HaHWA M3-Nof KOHTPONS yya-
CTHUKOB fAena.

@aKTbl, U3BECTHbIE LUMPOKOMY Kpyry nul, B TOM 4uCfe, Hanpu-
Mep, M YnieHaM BbILLECTOSALLEro cyaa, MoryT ObiTh MpU3HaHbl 06LLen3Be-
CTHbIMM He TOJIbKO CYZIoM 1 MHCTaHUWK, HO TaKXe U cyjamu, paccmat-
pvBaloLLIMMKN [efl0 B KaccalMOHHOM MopsafiKe Wiv B MopsfKe Hajsopa.
Takoli BblBOf, HaxoAuT HOPUAMYECKOE 0BOCHOBaHWE B TOM, YTO CT. 55
MK PC®CP, nocsseHHas 0CHOBaHUAM OCBOBOX/EHMS OT A0Ka3blBa-
HWS, noMelleHa B «OOLMX MOMOXKEHMAX» W, CnefoBaTeslbHO, pacnpo-
CTpaHseT CBOe [EiCTBME Ha BCe CTaauu npouecca. B npviBeeHHOM Bbl-
Wwe npumvepe (geno Asene u ApTbirnHa) 06LLEN3BECTHOCTb YCIOBWIA
XM3HU Ha KpaiiHem CeBepe 6blna MPUHATA BO BHWMaHWE MpU paccMoT-
peHun gena B nopaake Hagsopa.
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BTOpbiM OCHOBaHMEM OCBOOOXAEHUS OT [AO0Ka3blBaHUS CIYXUT
npeaMunanbHocTh (akTa. Mpetognumns B 6yKBalbHOM CMbIC/E O3Ha-
yaeT npegpelleHmne. Mog NpelanLManbHOCTBIO CedyeT NoHUMaTb 065-
3aTe/IbHOCTb YCTAHOBMEHHbIX BCTYMWBLUMM B 3aKOHHYH CUy MnocTa-
HOBMIEHWEM Cy[a BbIBOAOB O (hakTax [1s1 BCEX APYrux CyfebHbIX U BHE-
CyAebHbIX OpraHoB, a TaKXXe O0O6LLECTBEHHbIX OpraHu3auuii nNpyu nosHa-
HMM AaHHbIX (haKTOB.

CnegyeT OTMETWTb, YTO B YrO/IOBHO-MPOLLECCYanbHON NTepaType
NpeanLManbHOCTb 0BbIYHO pacCMaTpUBAETCA Kak NPe3ymnuus UCTUH-
HOCTW CyAe6GHOro NMpPUroBopa, KoTopas MOXET ObITb OCMOPEHa B 0COGOM
NopsiAKe, a NOHATVE NPErANLMK YNOTPEBISNETCS B 3HAUYEHUN MPeaCcyam-
MOCTU T. €. TaK, KaK 3TO WMeeT MeCTO B OypXyasHOM npaBe W /-
TepaType.

CoBeTCKOE 3aKOHOAATENbCTBO YCTaHaB/MBAET He TOMbKO B3avM-
HYH0 06513aTe/IbHOCTb NMPUIrOBOPOB MW PELLEHWIA, HO W MPUTOBOPOB ANS
peLeHunii U Hao6opoT. Mo3TOMy OTMEYEHHOe Bbllie pa3sHOpeYmne B onpe-
JeNeHnn NPerauLMn HUYEM He onpaBAaHo. Ham npefcTtaBnisieTcs npa-
BUMbHbIM TO peLleHWe BOMPOCa, KOTOPOe [JaeTcsa B rpaXaHCKo-
npoueccyanbHON nuTepaType. B ocHOBe 11060 Npesymnuun NeXnT Be-
POSITHOCTb, MO3TOMY COBETCKOE MPaBO He 3HAeT HEOMPOBEPXKUMbIX Mpe-
3ymMnumii. FOBOPUTL O MPE3yMMLUMU UCTUHHOCTM CyAe6HOro Npurosopa,
T. €. O BEPOSITHOCTY COAEPXKALLMXCS, TaM BbIBOAOB O (haKTax, — 3HA4MT
BCTYNaTb B NPOTMBOPEYME C MPUHLMNOM OB6BEKTUBHOW UCTUHBI U C 3ada-
yamy COBETCKOro npaeocyaus, Tpebyrowmmm, 4Tobbl cygebHble nocTta-
HOB/IEHMS B MPUHLMIME MNOKOWMChL Ha AOCTOBEPHOCTU, a He Ha BEPOSTHO-
cTL.

Tak HasblBaeMasi «npe3yMnums UCTUHHOCTK Cyfe6HOro NpUroeo-
pa» CYLLECTBEHHbIM 06Pa30M OT/IMYAETCS MO CBOEMY: MPOLECCyailbHOMY
3HAYEHMIO OT BCEX WM3BECTHbIX COBETCKOMY MpOLECCYa/lbHOMY NpaBy
npesymnuuii, KOTOpble PerynvpyoT pacrpefeneHne 0053aHHOCTER MO
[0Ka3blBaHWIO MEX[Y CTOPOHaMK M He OCBOOOXAAIOT CyA OT MPOBEPKM
WCTMHHOCTM MPe3toMMpPyeMOro (hakTa.

«[Mpe3yMnums» e WCTUHHOCTU CyAe6HOro NMpuroBopa perynsiTo-
POM pacnpefeneHuns 06s3aHHOCTEN Mo 0Ka3blBaHUIO He sBnseTcs. OHa B
OT/IMUMEe OT A0Ka3aTeNlbCTBEHHbIX MPE3yMMLMiA 3anpeLLaeT cydy npoBe-
PATb NPEHANLMANIBHO YCTAHOB/IEHHbIE (DaKTbl.

W, HaKoHeL, COBETCKOe MPaBO He COAEPXWUT MpaBWf, YCTaHaB/M-
BAlOLLMX KaKylO-IMBO Mepapxuto B PacCMOTPEHUM CyaeGHbIX aen, Tak
Ha3bIBaEMYO MPeACYANMOCTb, a MO3TOMY OHO W He [laeT OCHOBaHMIA 41s
YNOTPE6IEHNS NOHATUSA «NPEHOAULIMSA» B TOM 3HAUEHUN, KaK 9TO TPaKTy-
eTca B GypXKyasHoi nuTepaType. Henb3si, B YaCTHOCTU, YCMATpMBaTh Ta-
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Kyt0 NMpeacyaMMocTs B npasusie, cogepkawiemcs B n. 4 ct. 40 OcHoBs
PaXK4aHCKOro CyZfonpou3BOACTBa, B CWly KOTOPOrO NPOM3BOACTBO MO
Jeny MOANEXWUT MPUOCTaHOB/IEHUIO B Cllyvae «HEBO3MOXHOCTM pac-
CMOTPEHUs [aHHOro fena A0 paspelleHus ApYyroro Aena, paccMmarpu-
BaeMOro B rpPaXXfaHCKOM, YrON0BHOM WM afMWHUCTPATUBHOM MNopsas-
Ke». B gaHHOI HOpMe MposBisieTcsa TpeboBaHME MpUHLMMIA NpoLeccy-
bHOV 3KOHOMWM; €€ Ha3HaueHWe COCTOUT Takke B MpefoTBpaLleHun
MPOTMBOPEUMBBIX CYXKAEHWI CyAa No O4HWUM 1 TeM Xe (hakTam. NoaTomy
[aHHOe NpaBWIo MMEET B BUAY AeNa, YXKe HaxoAsaLMecs Ha paccmoTpe-
HUW Cyfa Wan OpYyroro opraHa, a He ycTaHaB/MBaeT Kakyt-nnbo nocne-
[0BaTe/NbHOCTb B PaspeLLeHny Cyaamm TexX UK UHbIX Jen.

B ocHOBe nperoauuManbHOCT NeXar MPUHLMALI 06beKTUBHON
MCTWHbI 1 NpOoLeCcCyabHOM 3KOHOMUW B UX B3aMMofeincTeun. Hesayem
BTOPUYHO OCYLLECTBAATb MO3HaHWe (pakTa, eciv OH yxke Bbln paHee Mo-
3HaH cyfoM. poueccyanbHble YCN0BUS NMPaBoCYAWs Y Hac OAWMHAKOBbI
[N BCEX CYAO0B efMHON CynebHOI CUCTEMBI: Kak 41 YFOI0BHOrO0, Tak U
ONS TPaXXAaHCKOro CyJonpou3BOACTBa, B PaBHOW Mepe PYKOBOACTBYHO-
LUMXCS MPUHLMNOM 06bEKTUBHO UCTUHBI. [03TOMY M HET HUKaKMX Oc-
HOBaHWIi CuUMTaTb, YTO CY[, OAH@XKAbl Y>Ke OCYLUECTBMBLUMIA NO3HaHWE
HEeM3BECTHOIO (PakTa, BO3MOXHO, OLIMOCA, a APYrol Cyd He owwmbeTcs
/MWL NOTOMY, YTO OH BTOPMYHO OyAeT paccMaTpuBaTb Te XKe [0Kasa-
TeNbCTBa, YCTaHaBNMBaTb Te e (hakTbl. Ecnn e nepBoHaYanbHO Cyf
[eNCTBMTENIBHO OWMGCS, TO Takas owmnbka AO/MKHA ObITb MCMpaB/ieHa B
0Co60M MOpSIKE C y4YacTMeM WM NOA KOHTposiemM 6onee KBanmuumpo-
BaHHOr0 BbILLECTOALLEr0 CYAa, & He OAHOTUMHBIM CYAO0M.

B cuny ofgMHakoBbIX MNPOLEcCcyanbHbIX YCOBUIA YCTaHOBNEHUS
WCTVHbI NO YrOMOBHLIM U TPaXAAHCKUM [enam, Kak Obl1o OTMeYeHo,
npetognLpanbHas 3aBUCMMOCTb CYLLECTBYET He TO/IbKO MeXay AByMs
MPUroBopamMmn Wan BYMS PeLleHWsIMU, HO U MeXay MpUroBopoM U pe-
LUEHVEM WK, TOYHee, MeXAy N06bIMY MOCTAHOBMEHUAMU CyAa, BCTY-
MUBLUMMW B 3aKOHHYIO cuny (M. 9 cT. 5, cT. 28 YTIK, cT. 55 I'TIK). Ham
npegcrtasnsercs, yto cT. 55 MK (c1. 31 MK BCCP) Hy»paaeTcs B pac-
LUMPUTENBHOM TO/IKOBaHME, XOTS Obl HA OCHOBAHWW €e COMOCTaB/eHUs
co CT. 28 YK, ycTaHaBIMBatOLLEN MPEANLMNATIBHOCTL HE TO/bKO Cy-
[EOHbIX PELLeHNA, HO TaKXKe 1 ONpefeneHnii U NOCTaHOB/EHWIA CY 0B MO
rpaxgaHckuM fenam. Ecnu onpegeneHns M MOCTaHOBMEHWS CYLOB MO
rPaKAaHCKUM fenam 06s3aTe/lbHbl 418 Cyfa, paccMaTpuBatoLLero yro-
NIOBHOE €0, TO HET HUKaKMX OCHOBAaHW OTpULATb MX 0653aTeNbHOCTb
ANA cyfa, pacCMaTpUBAIOLLErO MPadKAaHCKOe 4eno.

Takum 06pa3omM, NpelguuManbHOe 3HayYeHne MMeeT nboe Mno-
CTaHOB/IEHWe Cy[a, BCTYMNMBLLIEE B 32aKOHHYHO CUJTY.

KakoBbl e npegenbl AencTeus nperoguumanbHocTn? Mockoibky
npesMeToM [0Ka3blBaHUA CMyXaT TOMIbKO (hakTbl HO He MpaBOOTHOLLIE-
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HUSA, TO C 00BEKTUBHON CTOPOHbI NPEANLMAIBHOCTL PacnpOCTPaHseT-
CA TONbKO Ha (hakTbl. MPaKTUYECKM 3TO 03HAYAET, YTO €CNN Cyf, Hanpu-
Mep, BbIHEC pelleHMe 06 OTKa3e B WCKe 006 MCTpeboBaHWW Hacnef-
CTBEHHOI0 MMYLLECTBA, COCMAaBLUMCL HA TO, YTO UCTEL, HE MPUHSAI CBOE-
BPEMeHHO HacneacTsa (CT. 546 'K, cT. 541 MNMC BCCP), a nosTomy He
CTaN ero CO6CTBEHHMKOM, TO TakOe peLUeHVe Cyfa He NuwaeT mcrtua
BO3MOXHOCTW TpeboBaTb MPU3HaHWA 3a HWM MpaBa COOGCTBEHHOCTU Ha
CMOPHOE MMYLLECTBO MO MHbIM OCHOBaHWAM: CAeNaHHbIli paHee BbIBOS,
cyga 06 OTCYTCTBMM y MCTLa npaBa COBCTBEHHOCTW MPEerAMLMaIbHOTO
3HAYeHWs He UMeeT.

MHeHwue 0 TOM, YTO AENCTBUIO NPEIOAULM NOABEPXKEHbI 1 NPaBo-
OTHOLLEHWS, He COrNacyeTcs HW C NOHATMEM NPeaMeTa 40oKa3blBaHNs, HU
C 3aKoHOM (cT. 55 MK, cT. 31 I'MIK BCCP). B npuBegeHHOM npumepe
3TO 03Hayasio Obl, YTO MCTeL, Obin Obl NNLLIEH BO3MOXHOCTW TpeboBaThb
3alMThl CBOErO Npasa Mo MHOMY OCHOBAHMWIO, He ObIBLUEMY NpesMeTOM
CyAebHOro pacCMOTPEHMS,, YeM HEOCHOBATE/IbHO Oblan Obl YLLIEM/IEHbI
WHTEPEChI UCTLA.

MpetoguuaibHOe 3HaYeHVe MOTYT UMETb TOMbKO HopuanyecKme
(haKTbl MaTepuasibHO-MPaBOBOIO 3HAYEHMS, HO HEe [0Ka3aTeNlbCTBEHHbIE
(haKTbl U He (haKTbl NPOLECCYaslbHOro 3HaveHusl. Kak 6bino OTMeYeHo,
(haKTbl NpoLeccyabHO-NPABOBOr0 3Ha4YeHWs1 HOCAT CNYXXEOHbIN Xapak-
Tep, He BAUSIOT HA MaTepuasibHO-MPaBoBbIe MOC/NEACTBUA 06CTOATENLCTB
Jena n B NpegveT foKasbiBaHUA He BX0AAT. CkasaHHOe MOATBEPXKAaeTcs
KOCBEHHOI TeM, YTO B OTHOLUEHUM npurosopa B cT. 55 MK npsmo yka-
3aHO, UTO OH 06s3aTeneH A1 LPYroro cyja He B OTHOLUEHMW NO6bIX
(haKTOB, YKa3aHHbIX B MPUroBOpPE, & TO/IbKO MO BOMPOCY — UMENo /in
MECTO fesiHWe NOLCYAMMOro U KEM OHO COBEpLLEHO.

K. C. KOgenbCcoH nonaraet, 4To «NpeoauLaibHOe 3HaYeHue
MMEeT BCAKOE 06CTOATENLCTBO, BXOAsLLEE B hOpMyny 06BUHEHMS». Bo-
nee Toro, u3 npusogumoro K. C. KOgenscoHoM nprmepa BUAHO, YTO aB-
TOp CUMTAET NPaBW/bHLIM PacNpPOCTPaHeHWe AeCTBMA NPeloanLManbHO-
CTW W 3a npefenbl 06BUHUTENLHON (POPMYSbl, HaNpMUMepP, OTHOCMUT Mnpe-
HAMLMANBHOCTD K YCTAHOB/IEHHOW B OnpasAaTeslbHOM MPUIoBOpY BUHE
notepneswero (MOACYAUMbIi — BarOHOBOXaTbli— 0GBUHANCA B Hapy-
LUIeHUW NPaBUA ABMKEHWS). Takoe MHEHWIA 03Ha4YaeT He OCHOBAHHOe Ha
3akoHe (4. 3 cT. 55 MK un cT. 13 YK 1923 r.) upe3amepHoe paclupeHune
JeNCTBUSA NPeroanLManbHOCTM NPUroBopa.

MocKoMbKY HOPUANYECKOE 3HAYeHWEe MOTYT WMETb KakK MOMOXK-
TeNbHblE, TaK W OTpULaTeNbHble (aKTbl, TO Te U Apyrue nogBepXeHbl
[EVCTBUIO MPEeranLUN.

OO6beKTMBHbIE Mpeaenbl MNPelauumanbHoCT cyfiebHbIX nocTa-
HOBNEHWI MO IPaXXAAHCKUM Aenam uHble. [ng cyaa, paccMaTpuBaroLLero
Yro/fioBHOE feno, cornacHo cT. 28 YTIK, npetoguumanbHoe 3HaveHme
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MMEET N1LLb BbIBOA CyAa Mo BOMPOCY, «MMENO NN MECTO COBLITUE UMK
[eincTBme, HO He B OTHOLLEHWN BUHOBHOCTU 0BBUHAEMOTO».

OfHako ans cyda, pacCcMaTpMBatOLLEro rpaxaaHCKoe Aeno, 06bek-
TUBHbIE MNpeaenbl NPelanNLNaIbHOCTA paHee COCTOSBLUMXCA CYAebHbIX
MOCTaHOB/IEHWIA NO TPAXAAHCKAM [eflaM 3HAYMTENbHO LUKMpe, Tak Kak Y.
2 cT. 55 MK HMKaKMX OrpaHWYeHnin STX NpeaenoB He yCTaHaB/IMBaET.
MosTomMy cnefyer cumTarb, 4TO B JaHHOM CNy4ae npetojuuuanbHoe 3Ha-
yeHve OyayT WMeTb BCe tOpUAMYECKMe (hakTbl, YCTaHOBMEHHbIE paHee
CyLoMm.

Henb3s He 06paTUTb BHWMaHWE elle Ha OAHY OCOGEHHOCTb Mpe-
HAMLMANBHOCTY CYAe6HbIX NOCTAHOBMEHUIA NO rpaXaaHCKuM genam. B
CWNy MPesyMnuuMnM HEBUHOBHOCTM YIOIOBHOMO MnpoLiecca Bce (haKTbl «He
B MOJ/Ib3y» MOACYAMMOIrO N0 YroN0BHOMY feny LO/KHbI ObITb YCTaHOB-
NeHbl TONMbKO AOCTOBEPHO. M0 rpadXaaHCKUM XKe [enam CyLeCcTBEHHble
ons fena (hakTbl NPy ONpesfeneHHbIX YCIOBUAX MOTYT YCTaHaBNMUBATbCS
Ha OCHOBe BEepOoSTHOCTM. CrpalumBaeTcs, Kak ObITb, €CIM BO3HWKAET BO-
npoc 0 MperauLManbHOM 3HAYeHUW 415 YTONOBHOIO Aena (pakTa, ycra-
HOB/IEHHOTO MPW PacCMOTPEHNM TPAXKAAHCKOro Aefa Ha OCHOBE BEposT-
HocTM? OTBET, Ha Halll B3r/s4, MOXET ObITb TO/IbKO OAMH — TaKoW (hakT,
eC OH MAeT BO Bpej WHTepecaMm MNOACYLMMOroO, MpPerauumaibHOro
3HaYeHNst UMETb HE MOXKET.

Mpn paccMoTpeHnn cnopa 6biBLUKX cynpyroB b. 1 H. o npase Ha
FapHUTYP KaXaas U3 CTOPOH YTBEPXAasa, UTO 3TOT rapHuUTyp Obla npu-
06peTeH €K Ha /IMYHble CPeACTBa B AEHb 3aK/OYeHUs 6paka, OfHaKo,
YCTaHOBUTb C [OCTOBEPHOCTHIO CMpaBef/IMBOCTb YTBEPXKAEHWUA CTOPOH
Ob110 HEBO3MOXHO. Ecnn 6bl CyA B3bICKaN rapHATYP B NOMb3Y UCTWLbI, &
OTBETUMK 3aTeM CMOPHOE UMYLLECTBO YHUUTOXW/, TO YCTaHOB/EHHbIN
Ha OCHOBE BEpOSATHOCTU (PaKT MPUHALIEXHOCTW CMOPHOr0 UMYLLECTBa
UCTULE He MOr 6bl MMETb NPEIANLMANBHOIO 3HAYEHUs, Hanpumep, s
YrO/IOBHOIO Aena no 06BMHEHWIO H, B YMbILLIEHHOM YHUUTOXEHUN /INY-
HOro MMyLLIECTBa. B NPOTMBHOM C/lyYae 0OBMHUTENbHbLIA NPUroBop 6biN

. Obl NpegpeLLeH 1 NPUTOM OblN Bbl OCHOBaH Ha BEPOSITHOCTY.

Mo 3TON e NMpPUYMHE He MOXET UMETb MPEeanLMaNnbHOrO 3Hade-
HUA onpaBAaTe/bHbIA MPUroBOP N0 MOTMBAM HefOKa3aHHOCTU ANs Yro-
NOBHOIO Aena no 06BMHEHMIO B NOXKHOM AoHOce. Tak, npoTtus LU. no 3a-
SIBMIEHNIO €0 XXEHbI ObII0 BO36Y)KAEHO YrON0BHOE AEN0 NO 0OBUHEHUIO B
CBA3AX C Bparamy Hapofa, OAHaKo, MO0 MOTMBaM HeAOKa3aHHOCTU [eno
Ob110 NpekpaLLeHo. B cBa3u ¢ aTuM xxeHa LU, 3aTem Gbina npusneyeHa K
OTBETCTBEHHOCTU W OCYX[EHa 3a NOXHbIA foHOCc. CyaebHas Konnerus
«0 yronoeHbIM fenam BepxosHoro Cypa CCCP npekpaTvna npousBoj-
CTBO MO faHHOMy geny. OTMeTVB MONYTHO, YTO 06BMHSAEMas Morna 4o6-
POCOBECTHO 3a6/1y)KAATbCA B OTHOLLEHWUM CBEAEHWIA, YKa3aHHbIX €0 B 3a-
ABneHnn, Konnerus B Ka4ecTBe r1aBHOW OLUMGKM 06BUHUTENBHOIO Npu-
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rosopa oTMeTWna: «MpekpalieHne gena B oTHowweHun LL... (My>xxa 06Bu-
Hsemoii.— C. K.) 6bI10 MOTMBMPOBAHO He OTCYTCTBMEM B Er0 [eACTBUAX
cocTaBa NPecTyneHns, a HeJOCTaTOYHOCTLIO YUK A1l ero 0O6BUHEHMS. ..
HeA0CTaTOYHOCTb YUK ANs 06BMHeHMs LLL..., XOTS 1 gaBana OCHOBaHUe
ANS NpeKpalLeHns 0 HeM Jena Npou3BOACTBOM, HO, C PYrOil CTOPOHBI,
He MOXET CMY>XWUTb OEcCnopHbIM (BblaeneHo MHoil.— C. K.) aokasa-
TeNbCTBOM» BUHbI XeHbl LLI. B T0OXKHOM [JOHOCE, «TaK Kak [eflo ee MyXa
MpeKpaLleHo He 3a OTCYTCTBMEM B €ro AeiCTBMSX COCTaBa MpecTynne-
HUA».

MpegmMeTOM MPEOAMLMN He MOTYT SBNATHCA (DAKTbl-COCTOAHMS,
CYLLECTBYHOLLME B MOMEHT MO3HAHWS UX CYAOM. Takue thakTbl nocne ux
YCTaHOBNEHUA MOTYT Ka4yeCTBEHHO W3MeHWUTbCA. Ecnun, Hanmpumep, cya
Mo WCKYy 06 U3bATUM W3NWLLIHENA WM30/MPOBAHHOW KOMHaTbl YCTaHOBWA,
YTO KOMHaTa He SIBNSeTCA M30/IMPOBAHHOM, 1 B UCKe 0TKasas, To B Aalb-
HelLlem CropHasi KOMHaTa MOXeT ObiTb MepeobopyaoBaHa B M30/MpO-
BaHHYO, U 3TOT (haKT CHOBa B Cy[e MOXET CTaTb NpPeAMETOM [0Ka3blBa-
Hu.

[ecTBre NpelognLmMmM OrpaHUYEHO He TONbKO 00bEKTUBHBIMU, HO
N CyObeKTUBHbIMK Mpeaenamu. MOCKONbKY NpetoauLnManbHOCTb 3UK-
JETCS Ha NPUHLUMNE OOBEKTUBHOM UCTWHBI, a OfHON W3 CYLLECTBEHHbIX
rapaHTUiA MocneHero SBASETCS COCTA3aTENbHOCTb, UCMOMb30BaHME Yya-
CTHUKaMW Aena npas Mo [0Ka3blBaHUO, TO U NpetoauLManbHoe 3HaveHue
YCTaHOB/NEHHbIe CyA0M (haKTbl MOTYT UMETb fIMLLb ANS YHaCTHUKOB fena
N UX NPaBONPEEMHIKOB.

B u. 2 cT. 55 MK cKa3aHO, YTO (haKTbl, YCTaHOB/IEHHbIE BCTY-
NUBLUMM B 3aKOHHYIO CWU/Y PELUeHMEM Cyda Mo O4HOMY TPaX4aHCKOMY
[eny, He A0Ka3blBalOTCA BHOBb MpY pa3bupatenscTBe ApYrux rpaxiaH-
CKUX [efl, B KOTOPbIX «y4aCTBYHOT Te e /imua». BbipaxkeHue «Te xe
NNL@» HeBEPHO MOHMMATL B CMbIC/e MOTHOrO COBMAAeHUs CyObekToB 1-
ro U 2-ro nNpoLeccoB. Takoe COBMNageHne ObIBaeT pefKo. YKaszaHHOe Bbl-
paXXeHWe 3aKOoHa CnefyeT MOHMMaTb B HEraTMBHOM MJiaHe: ec/in 3auHTe-
PecoBaHHOE L0 He 6bl10 MPUBMEYEHO K YYaCTUIO B MEPBOM Jene, npu
paspeLLeHnn KOTOPOro Cyp, YCTaHOBUA (haKTbl, 3HaUYMMble C TOUKU 3pe-
HWS1 MHTEPEeCOB TaKoro, He y4acTBOBABLLIErO B fefe, La, TO 3TU (haKThbl
[/19 HETO He UMEIOT MpPelognUmaibHOro 3HaYeHus.

Cya, Hanpvmep, y40BNeTBOPWA MUCK MOTEPMEBLUEro K aBTOXO03iA-
CTBY O BO3MeLLeHWM Bpeda. HenocpeacTBeHHbIV NPUUMHUTENb Bpeda —
wodep — He 6blN MPUB/IEYEH K Y4acTMIO B feNe B KayecTBe TPETbEro
nuua. MosTomy npy NpeabsBAeHNN K HEMY PErpeccHOro MCcKa aBTOXO-
3AACTBOM, OH BrpaBe OyAeT ocnapvBaTb YCTAHOBMEHHbIE B MPEXHEM
peLeHnn PakTbl, U CYA B CUAY 3TOrO BrpaBe BTOPUYHO MPOM3BOAWTb UC-
CNnefoBaHMe faHHbIX (pakToB. MperoanuLmanbHOCTb B JaHHOM ciydae 6y-
JeT [eiCTBOBaTb TO/MbKO B OTHOLUEHWWM OfHOrO Ccy6bekTa mpouecca —
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aBTOXO03A/ICTBa, KOTOPOE Y4YacTBOBA/IO B MPeAblayLLEM MpPOLECCe W Ocy-
LLIECTBM/IO CBOW NpaBa Mo [j0Ka3blBaHMIO. OfiHAKO MPaKTMYecKoe 3Haue-
HWe OelicTBIA 3TOl NPelaNLMATbHOCTY MOXET GbiTb 3HAUUTENBLHO CHU-
)KEHO TeM, UTO Cy/ BnpaBe Mo CBOEW MHWLMATVBE UCTPeGOBaTh HEOGXO-
[MMble 10Ka3aTeNbCTBa OT FPaXKAaH, YUpPeXaeHUin 1 opraHmsauuii, a B Ux
yycnie 1 OT AaHHOTO aBTOX03AKCTBa. M03TOMY B pacCMaTprUBaeEMON CUTY-
alumn aBTOX03AKCTBO GYAET NMMLLIEHO NpaBa A0Ka3blBaHWs (aKTa, UMeto-
LLEro Ans Hero NperoanLManbHOe 3HaUeHre, HO He 0CBOBOXKAEHO OT 06S-
3aHHOCTM NpefCTaB/ATh f0Ka3aTeNbLCTBa Mo TpeboBaHMIo cy/a.

HekoTopoe CBOeoGpasvie WMMEETC B CYGLEKTUBHbIX Mpefesax
NPeroAnLManLHOCTM NpUroBopa. MonoXeHne 0 TOM, UTO AelicTBUE Mpe-
IOAULUMM HEe PacnpPOCTPAHSETCS Ha MWL, He MPUBNEYEHHBIX K y4acTuio B
nmpouecce, OTHOCUTCS U K moAcyavMomy . [o3ToMy, ecnu, Hampumep,
[EN0 B OTHOLLIEHUN HEKOTOPbIX MOACYAUMbIX 6bIfI0 BblAENEHO B OTAEb-
HOEe MPOM3BO/ACTBO, MPU PACCMOTPEHWUM 3TOTO AeNa HU NOACYAUMbIE, HU
cyn, He ByayT CBS3aHbl CYXAEHWSIMW Cyaa O (hakTax B COCTOSBLUEMCS
MPVUroBOpe B OTHOLLEHWUW APYTUX MOACYAUMBIX.

13 HeKOTOpbIX BbicKasbiBaHuiA M. C. CTporoBuYa MoXHO cfienaTb
BbIBOA, YTO, MO €ro MHEHMWIO, eClM MpelauLManbHOCTL NPUIroBopa He
[EeCTBYET Ha He YYacTBOBABLLErO B Aefe MOACYAVMOrO B MOMOXNTESb-
Holl (hopMe, TO OHa [EiCTBYET B OTpULATENLHON. Hanpumep, noka HeT
MPKroBopa KOHCTATMPYHOLLEr0 NIOXKHOCTL UM MPaBUbHOCTL MOKasaHwiA
CBUfIETENS, TAKOTO CBUAETENS Hesb3A NPUBMEKATb K YTO/IOBHO OTBETCT-
BEHHOCTY 3a /IOXKHbIE MOKa3aHUs WAKM 3a NIOXKHbIV [JOHOC, a eciu TaKoe
MPVB/EYEHNE COCTOSNIOCh, TO CBUAETENS, OGBUHAEMOrO B fjaue NIOXKHbIX
MoKa3aHWiA, HaJo0 OnpaBblBaTb, €CAV MPUFOBOPOM MO MepBOMY [eny
KOHCTaTMpOBaHa 06bEKTVBHAA NPaBU/ILHOCTb €ro MoKa3aHWid.

Eule oTuetnvBee ByAeT MbIC/b aBTOpPa, €CAM MPOCNeAuTh ee Ha
npvMepe C COyYacTHUKaMK MPECTynieHus. JonycTuM, oauH W3 coyYa-
CTHUKOB MPECTYMN/EHNSI CKPbINCS OT OPraHoB CNeACTBUS, O€/0 O HEM
6bIN0 BblENEHO B OT/eNbHOE NMPOM3BOACTBO, a OCTa/bHbIE COYYACTHUKM
onpasfaHbl. MOXHO /M NPUB/MEYL CKPbIBLLIErOCS COYYaCTHMKA K OTBET-
CTBEHHOCTW W MPU HAMNYNN OCHOBAHUIA BbIHECT OGBUHWUTENbHBINA MpK-
roBop? Wnw, Kak BbITeKaeT U3 paccyxaeHnit M. C. CTporosuya, 06s3a-
TeNbHbIM YCMOBMEM [/ 9TOTO fIO/MKHA CNYXUTb 06s3aTenbHas OTMeHa
MepBoOHaYaNnLHOr0 OnpaBAaTe/lbHOro NPUroBopa?

B3rnsag M. C. CTporoBuya NpeacTaBnserca HenpaswuibHbIM. Mpu-
roBop cyja A/19 Nnua, He y4acTBOBABLLErO B fene, No Apyromy yronos-
HOMY [iefly, B KOTOPOM 3TO /L0 BbICTYMaeT B KauyecTBe MOACYAMMOrO,
He MOXET MMETb NPEOANLMANLHOTO 3HAYEHNS HU B MONOXWUTENbHOM, HU
B OTpULaTENbHOI hopMe.

B camom gene. O6GBUHSEMBIV B HKECBUAETENLCTBE UMW B IOXKHOM
JOHOCce, MBO CKPbIBLUMIACA M 3aTeM OOHapy)XeHHbI COy4YacTHUK npe-
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CTYN/IEHNSA, HEe 3Has O COAepXaHuun MepBoro Mpurosopa, NPU3HaINCH B
COBEPLUEHWW NPECTYN/IEHUS, 1 3TO NPU3HaHKe 6biN0 NoaKpenseHo ybe-
OVTENbHbIMW [OKa3aTeNsCTBaMu, He UMEBLUMMUCA B PACTOPSHXKEHUN Cy-
[0B, paccmaTpyBaBLUMX MepBOHaYasIbHble Aena. TPyAHO YCMOTpeThb Ka-
KOWA-nn60 CMbIC/ B PELLEHUW, YTO B 3TOM C/ly4vae Hafo BCe Xe 406UTbCS
CHavyana OTMEHbI MepBOHAYa/IbHOro MPUroBOpa, M MWL NMOTOM PeLuaThb
BOMpOC 06 OTBETCTBEHHOCTMW /XKECBUAETENSA, COYHaCTHUKA U T. M.

CT1. 5 YK PC®CP 1 BCCP B uncne 06CTOATENBCTB, UCK/HOYaAt0-
LMX MPOM3BOACTBO MO YrOIOBHOMY [eny, He npefycMatpuBaeTr rpe-
roauuun. Toatomy npy 3aBUCUMOCTU OLHOrO YrOJIOBHOMO Aefa oT Apy-
roro peyb MOXeT WATW JINLLb O NPUOCTAHOB/IEHWW 3aBUCUMOTO fena [0
paspeLleHuns Mepeoro, YTo NPAMO npesycMoTpeHo B CT. 40 OCHOB rpax-
[AHCKOro Cyfonpou3BOACTBA W, K COXAIEHWIO, He MpedyCMOTPEHO B
Yro/I0BHO-NPOLIECCyaibHOM 3akoHogaTensctse. B YTIK ectb fmwb no-
[06HOe yKa3aHWe OTHOCWTENIbHO YacTHOro Cryyast, UMEeHHO, ecnn pas-
JenbHOe pa3bmpaTensCTBO CBA3aHHLIX MeXay coboii Aen, 04HO M3 KOTo-
PbIX MPUOCTAHOB/IEHO, 3aTPYAHAET YCTaHOBMEHWE UCTWHBI, TO MpUOCTa-
HOBJIEHMIO MOJ/1EXAT BCe CBA3aHHble aena (CT. 257 YTK).

CrepoBatefibHO, €C/in MepBOe [e/0 PaspeLLleHo U NPUrosop BCTY-
MU B 3aKOHHYIO CUITY, TO APYrOe fIeN0, 3aBUCHMMOE OT YXKe paspeLleHHo-
ro, MOXeT ObiTb BO30Y)XXAEHO M PacCMOTPEHO Ha OO6LUMX OCHOBAHMSX.
OTOT BbIBOA, HAXOAWUT W MOMIOXUTENbHOE MOATBEPXAEHWE B WHCTUTYTE
BO306HOB/IEHNS [jeN N0 BHOBb OTKPbIBLUMMCS 06CTOATENbCTBAM. B uncne
OCHOBaHW ANa Takoro BO30OGHOBMEHWA YKa3aHa YCTaHOB/IEHHas BCTY-
MWBLUMM B 3aKOHHYHO CW/Ty NMPUrOBOPOM «3aBeOMasi TOXKHOCTb MoKasa-
HWiA cengeTens». Ecnm xe cornacutbest ¢ MHeHuem M. C. CTporosuya,
3TO MPaBW/IO YTPaUMBAET BCAKOE MPaKTUYeCKoe 3HaueHue.

MOXHO NpMBECTM NWLLb €AMHCTBEHHBIA CyYail, KOraa npurosop
cyga GyfeT MMeTb NpeloayumanbHOe 3HadeHwe 1S MOACYAMMOro no
Jpyromy feny, He3aBMCUMO OT ero y4yacTus B NepsoM fefe, Mpu 3ToMm
Kak B OTpULaTENIbHOM, TaK 1 B NONOXMTENbHOM hopme. B ¢T. 10 YcTasa
MEXAYHapO4HOro BOEHHOro TpubyHana oT 8 aBrycta 1945 r. ckasaHo:
«Ecmn TpubyHan Npu3HaeT Ty WAW WHYKO TPYynny WM OpraHu3auumio
MPEeCTYNHOW, KOMMETEHTHbIE HALUMOHa/bHble BNACTW KaXK4oi M3 noanu-
CaBLUMXCA CTOPOH MMEIOT NPaBo MpWBJIeKaTb K Cyay HauMOHaNbHbLIX, BO-
EHHbIX WM OKKYNaLWOHHbIX TPUOYHANOB 3a MPUHALMEXHOCTb K 3TOM
rpynne uAn opraHusauumn. B aTux cnyvasx nNpecTynHblii XapakTep rpyn-
Mbl WY OPraHu3auyn CHMTAETCH [OKA3aHHBIM 1 He MOXXeT MofBeprarsCs
ocnapvBaHuio». He kacasch Bonpoca 06 0co60M xapakTepe Aen AaHHOro
poja, cnefyeT OTMETUTb, YTO pacCMaTpMBAEMOE MOJIOKEHME OMpaBiaHo
OfHVM Y>Xe Tem, UTO [/ COBETCKOr0 Hapofa MPecTYrHblii XxapakTep
Pa3MuHbIX (HALLIMCTCKUX OPraHn3aLnin ABNSETCS, NO CYLUECTBY, 00LLEns-
BECTHbIM (DaKTOM W B CU/ly OJHOIO 3TOr0 He HYX[AeTCs B [0Ka3bIBaHWM.
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C1. 10 YcTaBa 3Ty 06LUEM3BECTHOCTb ML HOPMATMBHO 3aKpenunia v
chenana 06s3aTenbHOW 415 CyA0B.

Kpome nopcyavmoro, B YronoBHOM fiefie MOTyT NMPUHUMaTbL yya-
CTVE 1 OPYTVe IOPUANYECKN 3aMHTEPECOBAHHBIE NNLIA: B KAYeCTBE Ipax-
[aHCKOro ncTua mbo B KauecTBe rpaxaHCKoro oTeeTunka. Ho B oT1m-
ume OT MOACYAUMOr0 Ha 3TUX 3aUHTEPECOBAaHHbBIX /UL, HE PacrpoCTpaHs-
eTca HeoOXO4MMOe YC/0BME MNPelfuupansHoCT npurosopa — 064-
3aTe/lbHOE yyacTue B NpejLlecTBoBasLUeM npotecce (4. 3 ¢T. 55 I'MIK).

Moatomy ecnu ¢y 6yaeT paccMaTpuBaTh B NOPASKE IPaXAaHCKO-
ro CyAonpou3BOACTBA MCK NULA, MOHECLUEro MaTepuasbHbIiA yuiepd oT
MPECTYNNIEHUs, K NWLY, HeCyLLeMy MaTepuasbHYl0 OTBETCTBEHHOCTL 3a
[eCTBUS OCYXAEHHOr0, TO COCTOABLUMIACA MPUroBop cyfa byaeT UMeTb
NpetoanLmManbHOe 3HaUYeHre, XOTA Obl UCTEL, M OTBETUMK B PACCMOTPEHUN
YrO/IOBHOTO JeNa y4yacTus He NpUHUMau.

OrpaHuyeHve Mpefenios MperauLmnaibHOCT YCIOBUEM Y4YacTUs
cybbekTa npouecca B pacCCMOTPEHUM Aena, Mo KOTOpoMy Oblin yCTaHOB-
NeHbl CYfiOM (haKTbl, BbI3BAHO, Kak Obl10 OTMeuYeHo, TpeboBaHWeM Co-
OnoAeHUA NpUHLMNA COCTA3ATENIbHOCTM, MpaBa Ha CyAebHyH 3aliuTy.
Takve npaBa 3aKOH MpPeLOCTaB/seT BCEM y4yaCTHWMKaM fena, obnafato-
UMM MaTepuanibHO-NPaBOBOI 3aMHTEPECOBAHHOCTLIO B UCX04e aena. Ec-
/N TaKOM 3aMHTEPECOBAHHOCTY HET, HET OCHOBAHWS W AN OrpaHnYeHus
npetoguumansHocTU. HaobopoT, B mocnegHeM ciydae MOJIHOCTbH Aeid-
CTBYET Mnpasw/io 06 0653aTeNlbHOCTW BCTYNMBLLENO B 3aKOHHYIO CUAY NO-
CTaHOBJIEHNS Cyfa «ANs BCEX MOCYAAPCTBEHHbIX YUPEXAEHWiA, npegnpu-
ATUIA, KONMX030B M MHbIX KOOMEPATUBHbLIX M OBLLECTBEHHLIX OpraHu3a-
WA, LOMKHOCTHBIX AN, 1 rpakgaH» (cT. 15 OCHOB rpaaaHCKoro cygo-
NPON3BOLCTBA, & Takxke CT. 54 OCHOB YroN0BHOro Cy0NpPon3BOACTBA).

CnepoBaTe/ibHO, B OTHOLLUEHWMW BCEX YYAaCTHWKOB fena, He o6na-
JaloLLMX MaTepuasibHO-MPaBOBOK 3aMHTEPECOBAHHOCTLIO» B UCXOZE fe-
Na, HanpuMep, s NMPOKypopa, CyAe6HbIe NMOCTAHOB/EHWS WMET Mpe-
IOAMUMATIBHOE 3HAYEHME HE3ABUCMMO OT MX YuacTusi B MpejLIecTByto-
LLieM mpoLiecce.

VIMetoT nv npetoguumManbHOe 3HAYeHUE CYXKAeHUs 0 (hakTax, Co-
Jepallmecs He B CyfieGHbIX MOCTAHOBMIEHMSIX, @ B UHbIX aKTax: peLle-
HAWM MCMoNKoMa MecTHoro CoBeTa [ienyTaToB TPYASLLMXCS, B NOCTAHOB-
NIEHUN OpraHa fo3HaHWs, CRefoBaTenNs, NPOKypopa O NpeKpalLeHun aena,
B PELUEHUM apBUTPaXKa U/ TOBAPHLLECKOTO Cyaa U T. 4.

B nuTepatype 3TOT BOMPOC HEOCTATOUHO BbisiCHEH. OfHW aBTopbI
OTBEYAKOT Ha, HEro MOJSIOXKMTE/BHO, CChINasch, Kak aTto fgenaet HA. Jl.
LLUITYTWH, Ha TO, YTO A1 KaXAOro opraHa YCTaHOBfIEH CBOI MOPsZOK
pasbupatensCTBa AeN. YCTAHOBMEHUS (DAKTOB; MO3ITOMY Cyf HE MOXET
NPYMEHSTb MPUCYLLMIA eMy MPOLECCYaNbHbIA MOPSAO0K UCCNef0BaHNS
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Takux PakToB, YCTaHOBMIEHWE KOTOPbIX OTHECEHO K KOMMETEHLMMN WHbIX
OpraHoB W MPOUCXOAMT B MHOM NOPSAKe.

Ha 3tom ocHoBaHun #A. J1. LUTYTMH cuyuTaeT, 4TO Mperogu-
LManbHOe 3HaueHVe ANs cyfa UMEoT pelleHns KOMUCCUIA Mo TPYZAOBbIM
cnopam 1 ®3MK B OTHOLLEHWM NpaBa TPYAALLEroca Ha Nnosy4veHne 3apa-
GOTHOM nnaThbl 3a BPEMSA BbIHY)XEHHOrO MPOryna Win B OTHOLUEHWM
npasa MoTEpPneBLLEro Ha MosyyYeHe BOMELLEHMA 3a NPUUYUHEHHBIN eMy
BPeA, a B ONpefenieHHbIX Cry4yasax MOryT UMeTb NperouLmansHoe 3Ha-
YeHVe W MOCTAHOB/IEHWS CNeACTBEHHO-MPOKYPOPCKMX OpraHoB O Mpe-
KpaLleHUy Npon3BOACTBA MO YroN0BHOMY Aeny.

He Kacascb noka cyLlecTBa Bonpoca, OTMETUM, Y4TO MPUBOLUMBINA
A. M. LUTyTrHbIM A0BOJ HENMb3s NPU3HaTh yaauHbiM. CyfaebHas (opma, B
OT/INYME OT BCEX UHbIX, Haubonee NpMcnocobnieHa K YCTaHOBMIEHMIO UC-
TUHbI. [lo3ToMy 060CHOBbLIBATL 3ampeT Ccygy NPOBepsTb WCTUHHOCTb
(haKTOB, YCTAHOBMEHHbIX aMUHUCTPATUBHLIM OPraHoM, — 3TO BCe pas-
HO, YTO [0Ka3blBaTb HEAOMYCTUMOCTb [N1f MHXeHepa NpoBepsATb U uc-
npaBnsTb PaboTy TEXHUKA.

[pyrve aBTopbl OTBEYAOT Ha NOCTaB/EHHbIN BOMPOC OTpULATENb-
Ho. Hanpumep, K. C. KOfenbCoH yKasblBaeT, YTO «afMUHUCTPATUBHbIE
aKTbl JOMKHOCTHBIX JIML, HE MMEIOT, Kak Npasuio, nNperosuumaibHOR cn-
Nbl B FPaXXAaHCKOM npolecce». VCKYeHNs e, N0 ero MHeHuto, co-
CTaBNAKOT Cllyyan, KOrfa «ornpefeneHHble BOMpoChbl OTHOCATCA K WX UC-
K/HOUMTENbHOW KOMMNETEHUMM U He Mognexar cyaebHol nposepke». B
kavectBe npumepa K. C. KOaenbCoH NpMBOAUT peLleHre HapogHoro cy-
[a, OTKa3aBLLero B MCKe O Mpase Mo/b30BaHWs KyXHel Mo MOTWBY, YTO
NCTEL, MOXET MepeobopyaoBaTh MO KyXHIO UMEOLLEEC Y Hero noaco6-
HOe NoMmelLLeHne, B TO BPEMS Kak peLLleHWe BOMpoca 0 nepeobopypnosa-
HWWM OTHOCMTCA K KOMMETEHLMN OPraHOB KOMMYH&/IbHOTO XO3AACTBA.

Ha Haw B3rnsag, K. C. KOgenbcoH cTosan Ha npaBwibHOM Hanpas-
NEHUN B peLLleHn paccMaTpyMBaEMOro BOMpoca, HO He [0Be/ 3TO pelle-
HVe [0 NPaBWbHOIO KOHUA. Ecnm e 3TO monbITaTbCs CAenath, TO Haao
OyaeT NpuinTK K BbIBOAY, YTO YTBEPXKAEHMS O (haKTax BCEX HecyaebHbIX
NPaBOMPUMEHSIIOLLMX OpPraHoB (a He TOMbKO afAMWHMCTPATUBHLIX) Mpe-
HOAMLMANBHOMO 3HaYeHWs 414 CyAa He MMEHOT 6e3 KaKoii-1Mbo OroBOpKMU.

Kak y>ke HeoHOKpPaTHO NoAYepKMBanoCh, NMPUMEHEHNE NpaBa Co-
CTOWUT B YCTaHOBMEHUW (HAaKTOB COr/laCHO rMnoTe3e HOpPMbl U B onpeje-
NEHUN VX KOPUANYECKMX MOCNEACTBUIA COOTBETCTBEHHO AMCMO3ULMN UK
CaHKLMMN HOPMBbI.

KomneTeHuus pasnyHbIX NpPaBONPUMEHSIIOLMX OpPraHoB No Co-
BETCKOMY NpaBy pas3rpaHWuYMBaeTCs, KakK MpaBuio, MyTeM OTHECEHUs
0601X BOMPOCOB K HOPUCAMKLMM ONPEAENeHHOro opraHa. VickntoueHuwe
COCTaB/IsSieT 0c060e MPOM3BOACTBO MO YCTAHOB/EHWUKD HOPUANYECKUX
(haKTOB CY[OM B rpaXAaHCKOM MpoLecce, Tak Kak OnpefesneHne npaso-
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BbIX MOCNEACTBUIM 3TUX (HaKTOB NPOU3BOAUTCA B 3TOM C/yyae He CyaoMm,
a MHbIM OpraHoM. Ho y Hac HeT 06paTHOro NOSIOXKEHMS, Kak yXe 6b110
CKasaHo, — MpeAcyauMOoCTy; T. €. COBETCKOE 3aKOHOAATENbCTBO He Mpe-
JyCcMaTpuBaeT CNy4yaeB, KOrfa 3afadva cyda 6bina Obl orpaHMyeHa TobKo
onpefeneHnem npaBoBbIX NOCNeACTBUI (hakTOB. W ecnn 6bl Takue cny-
Yam 6b11K, TO 3TO 03Ha4a10 Obl, YTO aKT OpraHa, Ha OCHOBE KOTOPOro Cy/
OyLeT onpefensiTb HOPUANYECKME NOCNEACTBUA YCTAHOB/IEHHbIX B TAKOM
akTe (pakToB, ByAeT Urpatb posib NPeayCcTaHOBEHHOTO JOKa3aTe/bCTBa,
KOTOpOe Cyf, He Bnpase NpoBepsATb. Mexay TeM npoueccyanbHoe 3aKo-
HOJaTeNbCTBO YCTaHaB/MBAET MPOTUBOMOMOXKHOE MNpaBuio: «Hukakve
[0Ka3aTenbCTBa He UMEOT A5 Cy/a 3apaHee YCTaHOBMEHHOM Cumbl» (CT.
19 OcCHOB rpaxgaHCKoro cyfonponssoacTsa, ¢T. 17 OCHOB Yro/ioBHOIO
Cy/0MNpPOU3BOACTBA).

HensbeXxHbIM CnefcTBUEM MOSB/EHUA TaKOro «npesycTaHOB/EH-
HOrO [0Ka3aTeNbCTBa» ABWUMACh Obl BO3MOXHOCTb HapyLLEHUs MpUHLMNa
OLEHKWN [0Ka3aTeNIbCTB MO BHYTPEHHEMY YOEXAEeHW cyfdei, nbo cyp
00653aH Obl/1 Obl CUATATb 32 UCTUHY CYXKAEHUE aAMUHUCTPATUBHOIO WK
MHOro opraHa o hakTax, XOTs 6bl, M0 MHEHUIO CyAa, 3TO CYXKAEHME MC-
TUHOW He ABNANOCb. A 3TO MPOTUBOPEUNT COLMANUCTUYHECKOMY MpPaBo-
CO3HAHMIO.

BTopbIM CTOMb XKe HeU3B6eXHbIM CNefcTBreM sBuiach 6bl BO3-
MOXXHOCTb HapyLUEHMS NPUHLMNE HE3aBUCUMOCTMN CYAen U NOSUUHEHWA
UX TOMbKO 3aKOHY, NGO CyA cTan 6bl 06513aHHbIM MOAYMHATLCS aaMUHK-
CTPaTVBHbLIM OpraHam.

MpmueegeHHbIN K. C. KOAenscoHOM NpyMep HUKAKOro OTHOLLEHMS,
Ha Hall B3rnsg, K NpeloauumanbHOCTU (akTa, YCTaHOBIEHHOTO agMUHK-
CTPaTUBHbLIM OPraHoM, He UMeeT. [leno He B TOM, YTO CyA He Bripase yc-
TaHaB/MBaTb (haKT — MOXXHO WM HeMb3s NepeobopyaoBaTb NoACo6HOe
MOMeLLEHMEe NOJ KyXHIO, a B TOM, Y4TO eCcnu Takoe nepeobopyaosaHve u
BO3MOXHO, TO peLLeHve 0 nepeobopyaoBaHnm (3TO YKe BOMPOC npasa, a
He (hakTa) MOXET MPUHUMATb NNLLIL OpraH KOMMYHa/IbHOrO X034IACTBa, a
He cyf. A ecnu cyj He Bnpase NPUHUMATL TaKoe PeLLeHwue, TO ABNAETCS

W3NMULLHUM W UCCeAO0BaHIe BOMPOCa O BO3MOXHOCTY Mepeo6opy/ioBa-
HUSI.

3aKOH OTHOCWT K KOMMETEHLMN afAMMHUCTPATMBHBIX OPraHoB Yyc-
TaHOB/IEHME OMNpeAeNneHHbIX (DaKTOB W OMpefeneHne X HPUANYHECKNX
nocneacteuii. OgHaKo, ecin C Takumy hakTamu MOryT ObITb CBSI3aHbl
HOpUANYECKNE NOCNEACTBUS, OMNpesensieMble CyAOM, U B CUY 3TOrO Ta-
Kve gena monajatoT B OpbuTy CyaebHOro mccrefoBaHusi, TO YCTaHOB-
NEeHHble agMUHNCTPATUBHBIM U MHLIM OpraHoM (akTbl AN CyAa HUKaKo-
ro MPeranLMaIbHOTO 3HAYEHNS He UMEHOT.

W He cnyyaiiHo, YTO B TOT NepPUOA, KOraa Cpeam COBETCKUX topi-
CTOB FOCMOACTBOBa/ B3rNsf O HEAOMYCTUMOCTY MPOBEPKMA CYAOM CyLLie-
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CTBa feN, BO3HUKAIOWMX W3 afMUHUCTPATUBHO-MPaBOBLIX OTHOLLEHWA,
cyfiebHas NpakTUKa BbIHY)XAeHa Oblna BCe XXe OTbICKVMBAaTb MyTW AJ1S
MPOBEPKMN CYLLECTBA fena Npu BO3HUKHOBEHWUWM COMHEHWIA B MpaBwib-
HOCTW AeCTBUIA aAMUHUCTPATMBHBIX OPraHoB.

Tak, B 1950 r. X034/ACTBO C&/bCKOM yumTenbHULUbl H. 6bI10 npu-
B/lEYEHO K ynnate cenbXo3Hanora. Mpu paccMOTPeHUM KacCalMOHHOW
Xanobbl H. Ha pelueHne HapogHOro cyfa 06 U3bATUM MMYLLECTBA B MO-
raleHve HeflOMMKM MO cenbxosHanory H. obbAcHuna cygy, 4T0 OHa
MPOXWBAET C MAaTEPb0 W KaK CenbCkas y4uTeNbHULA MMEEeT MpaBo Ha
NbroTbl, KOTOPbIMKX U Nofb3oBaiack A0 1950 r. Ho B 1950 r. HOBbLIA Ha-
NIOTOBbIN VHCMEKTOP CTa/l HAMEKATb €M, YTO OHa MOXET JIErKO JIMLLNTLCS
3TMX NbroT. Mocne 0TKasa OT BCTYM/IEHWSA B KaKyo-1nb0o Chenky ¢ Hao-
rOBbIM WMHCMEKTOPOM, FNlaBoi xo03siicTBa H. 6bin1a 00bsiBNeHa ee MaTb U
npvB/ieYeHa K ynnate cefbxosHanora. MOCKOBCKUIA 061aCTHORM cyf, nog
MPELIorOM HECYLUECTBEHHbIX MPOLECCyaslbHbIX HAPYLUEHUA OTMEHMUN
peLleHVe HapoAHOro Cyfa 1 OAHOBPEMEHHO MocoBeToBas H. HemenieH-
HO 06>kanoBaTb AENCTBMA (PMHAHCOBbLIX OPraHoB B aAMWHWUCTPATUBHOM
nopsgke.

CT. 238 HbIHe geictytowero MK (cT. 225 MK BCCP) npsmMo
yKasbIBaeT, YTO MpY MPOBEPKe Xanob Ha felCcTBUSA afgMUHUCTPATUBHLPC
OpraHoB Cyf, 006513aH NPOBEPUTb, «COBEPLUMA NN OLITPA(OBaHHbIA Hapy-
LeHue», Bblna M BUHA B AECTBMAX OLUTPaiOBAHHOIO, «y4TEHbI N MpK
onpegeneHUn pasmepa LUTpada TAXKECTb COBEPLUEHHOIO MPOCTYMKa, Y-
HOCTb BUHOBHOIO W €r0 MMYLLECTBEHHOE MONOXKEHMNEY.

CT1. 242 T'TIK (cT. 230 I'MK BCCP) 06s3blBaeT CyA Npu paccMoT-
PEHUW 3asBIEHWI O B3bICKAHWW C IpaXaaH HeJOMMOK MO rocyfapcTBeH-
HbIM ¥ MECTHbIM Hasioram 1 cbopam, Obs3aTe/lbHOMY OKNagHOMY CTpa-
XOBaHMIO 1 CaMOOBIOXKEHNIO MPOBEPUTD, «MMEHOTCS /1N 3aKOHHbIE OCHO-
BaHWS 415 NPUBIEYEHNS TPKAAHMHA K JaHHOMY NAaTexy».

B cBA3M ¢ 3TWUM, Ha HAW B3rNs4, NOMHOCTHLIO CMPaBeA/IMBO MHe-
HWe, YTO NpW PacCMOTPEHUMN AeN, BbITEKAIOLMX U3 aaMUHUCTPATUBHBIX
MPaBOOTHOLLEHWI, «Cyf, UCcCnegyeT Cnop B MOSHOM 06beme», npoBepss
He TOMbKO 3aKOHHOCTb, HO W OBOCHOBAHHOCTb AEWCTBWIA aAMUHMCTPa-
TUBHbIX OPraHoB. HeBOMbHO BO3HWMKAET BOMPOC: & Kak ObITb C Tak Hasbl-
BaeMbIMW MyBMNYHBIMU aKTamu, OCrnapuBaHne KOTOPbIX MO 3aKOHY BO3-
MOXHO /LU B CneuuanbHO YCTaHOB/IEHHOM dopme? Hanpumep, B CT. 2
K30OBCO PC®HCP 1 BCCP cka3aHo: «Peructpauus 6paka B opraHax 3a-
MACK aKTOB FPaXAaHCKOro COCTOSHMA fABMsieTca 6eccnopHbIM [OKasa-
TeNbCTBOM Hanunums 6pakax.

MpefcTaBAseTcs, YTO U TaKue aKTbl HE MMEKT NPerauLNaIbHOro
3HaueHus ansa cygda. Mpexpae Bcero TepMmMH «6eccropHble J0KasaTesbCT-
Ba» HeyfadyeH. COBETCKOe MpoueccyasbHoe NpaBo 6ecCnopHbIX fOKasa-
TeNbCTB He 3HaeT. W 3To BMAHO XOTS Obl U3 cT. 116 K3OBCO (cT. 5 npu-
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noxeHns 1 Kk K30OBCO BCCP), npefocTaBistollein npaBo 3a-
MHTEPeCOBaHHbLIM /IMLaM 0CnapuBaThb 3anuncy B KHUrax sarca. B cnyvasx
Xe, Korja ocrnapusaHvie ny6inMYHbIX akTOB BO3MOXHO /Wb BO BHECY-
[eOHOM Nopsifike, CyA, Ha HaLl B3rNs4, eCN COMHEBAETCH B UCTUHHOCTU
TaKoro akTa, LO/MKeH NOCTaBMTb BOMPOC O ero AelCTBUTENIbHOCTH, a Npo-
M3BOACTBO MO Ae/y A0 pa3peLLeHmns 3Toro Bomnpoca npuocTaHoBUTb.

B KakoM COOTHOLUEHWM HaxoAWuTCA MPerauumus ¢ MNPUHLMNOM
OLIEHKM A0Ka3aTe/lbCTBa N0 BHYTPEHHEMY YOeXaeHUto cyaein? Kak ObITb,
€CN1 NperanLUmanbHO YCTaHOBEHHbI (hakT, CTaBLINIA NPeaMETOM Apy-
roro cyfaebHoro pasbupatenbcTBa, MO0 BHYTPEHHEMY YOEXKAEHUIO CYyaei,
BO3HUMKLLEMY Ha OCHOBE MaTepuasioB, MONaBLUMX B OPOUTY BTOPUYHOIO
Cyfe6HOro nccneaoBaHuns, yCTaHOB/EH Oblf paHee OLLIMBOYHO?

M. C. CtporoBuy peLuaeT 3TOT BOMPOC B M0Jb3Y «BHYTPEHHEro
yOeXEHUS» U CUMTaeT, YTO B 3TOM C/lyyae MperguunaibHOCTb (hakTa
TepseT 4na cyga cBoto cuny . Ho Takoe peLleHmne He cornacyercs ¢ 3ako-
HOM, aHHY/IMPYEeT MPaKTUYeCcKoe 3HaueHWe MNPegnumMn, NpUBOAUT K
PacLUMpEHNIO CNy4YaeB NOABNEHWS MPOTMBOPEYaLLMX Apyr Apyry nocra-
HOBNEHWA cyaa.

B cuny aTOro cyLecTByeT NPOTUBONOMOXHLIA B3rNAL, XepTBYHO-
WA «BHYTPEHHUM Y6eXxaeHnemM» B NoMb3y npetogmumanbHocTn. Co-
NaCHO 3TOMY B3INA4Y Cyf, Ha OCHOBE MPElAnLMN MOXET 00bABUTL 3a
WCTVHY TO, YTO Cam WCTUHOM He cumMTaeT. HO 3TO TakxKe HapyLueHue 3a-
KOHA U TaKnMX BaXKHbIX MPOLECCYaNbHbIX MPUHLMMOB, KakK OLEHKW [OKa-
3aTeNbCTB MO BHYTPEHHEMY YOEXAEHMIO Cyei, NpuHLUMNa 06beKTUBHONM
UCTUHBI.

He B cunax BbINTK K3 3aKO/0BaHHOTO Kpyra, OTAE/bHbIE FOPUCTbI
MoCTYnatT npolle — OTPULAOT MPaBOMEPHOCTbL Camoli MOCTaHOBKU
BOMPOCa O BO3MOXHbIX KONMMU3UAX MEXAY BHYTPEHHUM YOEXKAEHNEM Cy-
JeVi v npetoguumein Ha TOM OCHOBaHWUM, YTO camy UMELOLLME NPerauLmn-
aNnbHOe 3HayeHWe (haKTbl YCTaHOBMIEHbI MO BHYTPEHHEMY YOEXAEHWIO
cypei.

[encTBuTeNnbHO, ecnun, KpoMe cyfebHOro NocTaHOBNEHWS OTHOCH-
Te/lbHO (PAKTOB, MMEHLWMX MPEAMLMaIbHOE 3HAYeHNe, B Pacrnopske-
HUW cyfa He OyJeT Apyrvx [0KasaTeNbCTs, KaCatoLMXCs 3TUX Xe (ak-
TOB, TO HMKAKON 06BLEKTUBHO 6a3bl 415 Takol Konimsum He byget. Oa-
HaKo B Mose 3peHns cya MOryT NonacTb 40Ka3aTeNbCTBa, Bbi3blBAtOLLME
COMHEHMAI B UCTUHHOCTW MPEIoLManbHO YCTaHOBEHHbIX (hakToB. B
3TOM Clyyae 1 MOXET NOABUTLCA OTMEUEHHas BbILLE KONIN3NS.

B pamkax [eiicTBYIOLIEr0 3aKOHOAATENLCTBA Mbl BUAVM ML Of-
HO peLleHue, NpeoTBpaLLaloLLee NepBoe UMK BTOPOE HapyLLUEHWEe 3aKoHa
I OJJHOBPEMEHHO OTBEYaloLLlee MPUHLMMY MPOLLECCYaNbHON 3KOHOMMK,
3T0 — BHECEHWe NpeACcTaBfeHUs B. aapec YNoNHOMOUYEHHbIX OpraHoB 06
OMPOTECTOBAHUM B MOPSAKE Haj3opa MOCTaHOBNEHWs cyaa, 06na-
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JAaloLLEro NperoauuyanbHoi CUMOA, N NPUOCTAHOBEHME Ha 3TO BPEMS
npov3BoAcTBa MO ApYroMy fesy, paspelleHve KOTOPOro 3aBucuT OT
cyabbbl NepBoro gena 310 0CO6EHHO BaXKHO B CMyyasX, Korga, B cuiy
NpetanLManbHOA 3aBUCMMOCTM BTOPOFO Aefa OT NepBoro, NocTaHoB/e
HWe cyda no mnepBoMy feny (hakTUuecku NpejpeLuaeT BbIHECEHWE 06BU-
HUTENbHOIO NPUroBopa no BTopomy. OcyX/AeHre YenoBeka, KOTopbIii No
BHYTPEHHEMY YOEX/AEHWIO CYEei SBNSETCA HEBUHOBHLIM, NPOTUBOPEUNT
OCHOBaM COBETCKOr0 MpaBOCYAus.

Ho moryT Bo3pasnTb, YTO 3aLMLLAEMOE peLLEHME BOMPOCa He COo-
rNacyeTcs C COAEPXKAHUEM HOPM, PETYAMPYIOLMX NOPSLOK NPUOCTaHOB-
NeHNs NpousBOACTBa MO Aeny. [eicTBUTeNbHO, GyKBasbHbIA TEKCT CT.
40 OCHOB rpagaHCKoro CyAonpou3BOACTBa He NpeaycMaTpuBaeT B Ka-
4ecTBE OCHOBAHMs MPUOCTAHOB/EHME MPOM3BOACTBA MO Ae/ly — Heobxo-
AVMMOCTb NPOBEPKU B HaA30pPHOM MOpsike 060CHOBAHHOCTW Cyfe6HOro
MOCTaHOBMEHUS, 06/13aOLLEr0 NPErAMLMaIbHBIM 3HAYeHEM ANs fena,
HaxogsALLerocs Ha paccMoTpeHuM cyfa. Ho, Kak Oblfo y)Ke OTMeYeHo,
CMbICN 3TUX HOpM (gaxe cT. 257 YTK) no3sonsieT gaTb MX paclumpu-
Te/flbHOE TOMKOBaHMe. W npaBuibHee faTb Takoe TO/IKOBaHME 3aKOHY Ha
OCHOBE NpUHLUMNA 06BEKTUBHON UCTUHBI, YeM C TOW WK APYroil CTOpo-
Hbl HapyLlaTb 3TOT NPUHLMN, HapyLaTb 3aKOH 06 OLiEHKE [0Ka3aTeNbCTB
Mo BHYTPEHHEMY YOEXAEHWNIO CYeil.

Ha ocHOBe M3M10)KEHHOTO MOXHO CAenaTh BbIBOAb! 1 O MPOLEcCy-
abHOV ponn nperoguumn. Bo-nepebix, MPeOAMLUMSA 3anpeLlaeT cyay
nepecMaTpuBaTh M nepepeLlaTb BONPOC 06 YCTAHOB/IEHHbIX paHee CyAoM
(hakTax.

Bo-BTOpbIX, KaK CNefACTBME NPeablayLLero, y4acTHUKM fena 0CcBo-
60XAeHbI OT [OKa3blBaHWS NPEHANLMaILHO YCTaHOBNEHHbLIX (haKToB.

B-TpeTbUx, y4aCTHVKM fefna He BMpaBe OMPOBEpraTb Nperoanuu-

a/lbHO YCTaHOB/EHHbIE (haKTbl.
* *

*

PaccmoTpum BONpoc 0 6eCCNOpHbIX U NPE3IOMUPYEMbIX (PaKTax.
B Oypxya3HOi nuTepaType, [flaBHbIM 00pasoM B  paXKAaHCKO-
MpOoLeCCyaibHOM, A0 CMX MOP LUMPOKO PacnpocTpaHeHO MHEHWE, 4To
6eccrnopHble (hakTbl HE OTHOCATCS K MpeaMeTy AokasbiBaHus. M. [y/b-
JeHep, Hanpumep, 3asBisSeT, YTO MOCKOMbKY B MpOLECCe [AeAcTByeT
MPUHLMN COCTA3aTENbHOCTU, TO [OKa3biBaHWIO MOANEXAT /Wb OCro-
PeHHbIe (aKTbl, UMEOLLME HOPUANYECKOE 3HAYEHWe 4151 4eNa; HanpoTuB,
MpW TOCMOACTBE CMEACTBEHHOr0 MPUHLMMA [OKa3blBaTbC MOFYT U He
OCMOPEHHbIe (haKTbl, ECM CYA COMHEBAETCA B CMpaBeA/MBOCTM yTBEp-
YXAEHWIA CTOPOH.

K coxaneHwo, AOAroe Bpems nog rMnHo30M MHEHWS O TOM, YTO
«BeccrnopHble hakTbl» He BXOAAT B NPeAMET fOKasblBaHMS, HAXO4WU/I0Ch
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1 GONMBLUMHCTBO COBETCKMX MPOLECCYanncToB. Ho 3aTem HOpUCTbI CTam
obpalaTe BHUMaHWe Ha MNPUHUMNWANBHOE OTAMYME «BECCMOPHOCTUY»
(hakTOB MO COBETCKOMY MpaBy OT «OecCnopHOCTW» B BypXKyasHOM npo-
Lilecce, MMEHHO MOAYMHEHME «becCmopHOCTW» (HaKTOB B COBETCKOM Cy-
[OMPOV3BOACTBE MPUHLMNY OOBEKTMBHOW WCTUHBI, XOTS MO-NPEXHEMY
eLle NPOAO/MKANM NPUAEPXKMBATLCA MHEHWS, UTO BECCNOPHbIE (PaKTbl He
BXOAAT B MNpeAMeT [oKasblBaHWs, OCBOOOXAAKT MPOTUBOMOMOXKHYH
CTOPOHY OT [10Ka3blBaHMS.

MocnefHWiA Wwar B YCTpaHEHMU «BECCMOPHOCTM» W3 4Kcna OCHO-
BaHWiA 0CBOOOX/AEHUS OT AOKasbiBaHUA 6bin caenaH A. ®. KneliHmaHoM.
CelfiyaCc uMCNO CTOPOHHMKOB MPEXHEro TPaAWLMOHHOIO MHEHWS BCe
6onblue ymeHbLUaeTcs. B nuTepaType «6eccnopHble» (MpW3HaHHbIE CTO-
POHOI) (haKTbl, MPWU MPUHATUN NPW3HAHUSA CTOPOHbI CYAOM, HauMHaloT
TPaKTOBaTbC HE KaK WCK/IHOYEHHbIE M3 MpeaMeTa AoKasblBaHWs, a Kak
JoKasaHHble. V13mMeHeHWe B3rnsga FoOpMCTOB COLMaIMCTNYECKOrO flareps
CTa/10 MPMBOAUTL U K M3MEHEHUAM B MpoLeccyanbHOM 3aKOHOAATE NbCT-
BE.

Tak, B § 163 MK BeHrepckoii HapoaHoli Pecny6amku 66110 cKa-
3aHO, YTO [I0Ka3blBaHWE NPOBOAUTCA ANS BbISCHEHWA CMOPHbIX (haKTOB;
B 8§ 164 — 4TO CTOPOHbI AO/MKHbI [J0Ka3blBaTb CMOPHbIe (DaKTbl. 3aKOHOM
Ne VTII oT 1957 r. TepMUH «CMOpHbIe» M3 060MX naparpados Obin nc-
K/HOYEH 1 3aMEHEH TEPMUHOM «HEOOXOANMbIES.

Beuay Bcero aToro, a Takke MOTOMY, UTO B NUTepaType Ham He
BCTPEYa/IUCb BO3PaXKEHWSI MPOTMB CAENaHHOM paHee KpPWUTWMKM rocnog-
CTBOBABLLIErO MPEXAe B3r/saa, BOCMPOM3BOAUTbL 3Ty KPUTUKY BTOPUYHO

HeT HUKaKO H606X0,CI|I/IMOCTI/I.
* *

¥

Heckonbko MHaue 06CTOMT fiefio C NPEe3yMMLUSIMUA, T. €. Mpeano-
NOXEHUSIMU O HA/MUMK OAHUX (PaKTOB MPU AOKAa3aHHOCTU ApYrux. Byp-
KyasHOe MpaBO 3HAeT Pa3BETBMEHHYH) CUCTEMY PasHOOGPa3HbIX, 3aKOH-
HbIX 1 (PAKTUYECKMX, OMPOBEMKMMBIX U HEOMPOBEPXKMMbIX MPE3YMMLWAIA.
Bonpoc 0 npoueccyasibHOM 3HAYeHUM MPe3ymMnuuii B NATEpATYpbI
06bIYHO paccMaTpuBaeTCsi BMECTe C BOMPOCOM 06 06LLEM3BECTHOCTH,
yeM MOAYEPKMBAETCS, YTO MPE3OMUPYEMbIE, Kak W 0GLLEU3BECTHbIE (haK-
Tbl, HE HYXX[AKOTCS B [JOKA3aTeNbCTBAX, HE BXOAAT B NPeAMeT AOKasbiBa-
HUSI, UX CYLUECTBOBaHWe MpeArnonaraeTcs 6e3 [oKa3aTeNnbCcTB, UM e
camy Mpe3ymmuuy paccMaTpUBalOTC B KayecTBe Cypporata foKasa-
TeNbCTB.

B ocHOBe Mpe3ymnLuii NEXMT BEPOSITHOCTb CYLLECTBOBAHWSA Mpe—
3l0MMpYeMOro akTa Mpy HaaMumn ApYroro (hakta Kak OCHOBaHMs npe-
3ymMnummn. MoCcKOMbKY COBETCKOE MPOLECCYanbHOE MpPaBO PYKOBOACTBY-
eTCA MPUHLMNOM OBGBLEKTUBHOW WCTWHBI, KOTOpbI/i COrMacHO rocroA-
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CTBYIOLLEMY B34y HECOBMECTVM B MPUHLWMMNE C YCTaHOB/IEHWEM (hak-
TOB Ha OCHOBE BEPOATHOCTW, TO B COBETCKOW NuTepatype 6bli0 Bbl-
CKa3aHO MHeHUe, YTO NPW YCTaHOB/IEHUW UCTUHbI BOOOLLE HELOMYCTUMI
Kakne-nubo «npesymnumm (NpesnonoXeHnus) Wau xe AonycTumo ycra-
HOBJ/IEHWE MO0 NPEANONOXKEHNIO NWLLIb OTPULIATENBHOIO (PaKTa — HeBU-
HOBHOCTW 06BUHAEMOTO.

B COBETCKOI rpaxaaHCKO-NpoLeccyanbHO nnTepaType LONroe
BPEMSA CUMTANIOCh, YTO Mpe3toMupyemMble (akTbl He BXOAAT B MpeameT
[lOKa3bIBaHWA.

Mpn paccMOTPeHWM BOMPOCa O 3HAYEHUW MPe3yMNLMin ¢ NO3ULMK
MPUHUMNA 06bEKTUBHOMN UCTVHBI HEBOSILHO BO3HMKAET BOMPOC: KaK ObITb
Cyfly, eCnu npu PacCMOTPEHUM KOHKPETHOIO fief1a BOSHUKAIOT CepbesHble
COMHEHWS B AECTBUTENIbHOM CYLLECTBOBaHMM NPE3OMUPYEMOro (hakTa?
Ecnu Takoii hakT He BXOAMT B MpeaMeT A0KasblBaHWs, 3HaUMT NPOBepsTh
ero HaM4me Nnpu NOMOLLY [OKA3aTeNbCTB Heb3s, (DakT cnedyeT cumtaTb
YCTaHOB/EHHbIM 6e3 j0Ka3aTeNbCTB faXe NPY Ha/IMUUM COMHEHUIA B €ro
CYLLIECTBOBaHUN.

Ho Takoi BblBOA Haxo4MTCA B MPOTUBOPEUMW C MPUHLMMOM 0Ob-
€KTMBHON UCTUHbI U C NMPaBMIOM 06 OLEHKe 0Ka3aTebCTB MO BHYTPEH-
HeMy yb6expaeHuto cygeid. Mo3TomMy BONPOC LOMKEH peLlaTbCi MHaYe:
CyZ He TONbKO BMpaBe, HO M 0643aH NPOBEPUTL NPE3OMUPYEMbI (hakT
MpU HaMMyMn COMHEHUIi B ero cyliectBoBaHuW. CreposaTeNibHO, Npo-
LieccyasibHast posib  MPesymnumMnm  COCTOUT He B UCK/OYEHUU npe-
3I0MMPYEMOrO (haKTa uU3 npegmMeTa [oKasbiBaHUS.

B HacTosllee Bpems [aHHOE MOMOXEHVE pas3fenseTcd MHOruMu
npoLeccyannctaMun. bosee TOro, OHO yXKe Hallno OTPakeHWe B 3aKOHe.
CT. 55 I'MK ycTaHaBIMBaeT NULLb f1Ba OCHOBaHWS OCBOBOXAEHUS OT [0-
Ka3blBaHWA: O06LLEM3BECTHOCTb WM MPeauLManbHOCTL. Ko coxaneHuto,
MK HekoTOpbIX COMO3HLIX pecrny6nuk, Hanpumep, cT. 31 MK BCCP,
cT. 32 MK YCCP, c1. 54 I'MK Jlat. CCP oTganu gaHb NpexxHen Tpagu-
LMW U B OCHOBaHWS OCBOBOXKAEHMA OT [OKa3blBaHWUSA BKOUMIN TAKXeE U
npesymnuumn.

BO3HMKaeT BOMPOC: Kakyto Xe MpoLeccyanbHyo ponb UrpatoT 3a-
KOHHble npesymnuun? J1. . CMbILWNAeB nonaraeT, YTO «3HayeHue npe-
3yMMUMiA MOMHOCTBIO MCYeprbIBaeTCA Npo6iemold pacnpeaeneHms 06s-
3aHHOCTE MO [O0KasblBaHWI0 MeXay CTOpOHamu». 3T0 B MpWHLUMNe
CrpaBef/IMBOe YTBEPXKAEHNE HYXKAaeTCA B HEKOTOPOM YTOYHEHUMN.

Bo-nepBbiX, ponb pacnpedenuTens 06s3aHHOCTEA no  fo-
KasblBaHWIO BbIMO/MHAIOT HE BCE NPaBOBble NPE3yMMUMK, a fnLlb Te U3
HWX, KOTOPbIE BLIBOAATCS W3 YCTAHOBNEHHBLIX B 3aKOHe MpaBu/ pacrpe-
[leneHuns [oKasblBaHUA MeXay CTOPOHaMu, T. e. Ha OCHOBAHWUW KOTOPbIX
yCTaHaB/MBAKOTCA (PaKTbl, UMEIOLLME Pa3/IMYHOE 3HAUYEHME C TOUKM 3pe-
HUs MpoLeccyaNbHbIX MHTEPECOB CTOPOH: B MHTEpPeCax OAHOM CTOPOHbI 1
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MPOTVB MHTEPECOB MPOTMBOMOMOXHOW CTOPOHbLI. Takoe 3HaueHWe, Ha-
npuUvep, WMEET MPe3yMrLus BUHOBHOCTW MPUUMHWUTENs Bpefa, npe-
3yMnuys 4O6PONOPSA0YHOCTYM UCTLA MO UCKY O 3aliMTe YeCcTW U AOCTO-
MHCTBa. Mpy AOKa3aHHOCTK (haKTa NPUUMHEHWS Bpeda NOTepNeBLUNIA oc-
BOGOX[AETC OT [O0Ka3blBaHWS BUHbI MPUUMHIATENS Bpea. Ta BUHA
MpPeAnonaraeTcs, U ONPOBEPrHYTb [aHHOE MNpeanosioXeHWe 06s3aH OT-
BETUMK. ECNM OTBETUMK HE BbIMOSHUT CBOK 06S3aHHOCTb U Cyf, He CO-
MHEBAETCA B Ha/MUMM BWHbI, BUHA BYAeT CuMTaThCs AOKasaHHON. Mo-
3TOMY MPOLECC A0Ka3bIBaHS BYHbI B 3TOM C/lyyae COKpaLLaeTcs.

Ho ecTb U Takue Npesymnuum, KoTopble [EACTBYIOT B MHTepecax
06enX CTOPOH, HanpuMep, MPe3yMMLMK NPaBoCNoCOBHOCTM, [eecrnoco6-
HOCTW, NMPaBOMEPHOCTY 3aK/HOUAEMbIX CAENOK. ST MPe3ymnuun ycTa-
HOB/IEHbI HE B MO/b3y MCTLIA NPOTWB OTBETUMKA MU HA0BOPOT, a B MOJb-
3y BCex /mu,. Mo3ToMy npoueccyanibHas (QYHKUUS TakuxX Mpe3ymrLuii
3aK/OYAETCA TOMbKO B COKPALLiEHMM MpoLiecca 0KasbiBaHUs 1 He Kaca-
eTCA pacrpefiesieHns 06s13aHHOCTEl MO [J0Ka3bIBaHMIO MeXay CTOpPOHa-
MU,
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®. H. PATKYNNNH
O6wme npobnembl NpoueccyanbHOro gokasblBaHUA
N3paHne BTOpoOe, AOMNOJIHEHHOE.
M3p—Bo KasaHckoro yH-Ta, 1976, c. 48-82

MoHsITVe, cofiepyKaHme U CTPYKTypa
npegmeTa NpoLeccyasibHOro AoKasbIBaHUA

Mpn wnccnegoBaHUM MpeAMeTa MPOLECCYanlbHOTO [OKa3blBaHUS
HeobX0AMMO UCXOAUTb M3 TOFO, YTO STUM MOHATUEM OXBaTbIBAtOTCS BCE
00CTOATENbCTBA M (haKTbl, MO3HAHWE W YAOCTOBEPEHME KOTOPbIX Tpeby-
eTca Ans AOCTMXKEHUS OOBLEKTUBHOM UCTUHLI MO Aeny. JIMLIEeHO BCAKOrO
OCHOBaHMWA yTBEPXAEHWe, OYATO Ha4o pasnyaTtb NMPeAMeT MO3HaHMA W
npeaMeT AoKasblBaHWS MO AeNy, AKOObl NepBOE 13 3TMX MOHATWIA LIMpe
BTOpOro. B pgeiicTBUTENbHOCTU N060e 06CTOATENLCTBO ((haKT), moane-
)allee MO3HaHWI0 B YrONOBHOM WAW FPaX4aHCKOM CyAO0MpOU3BOACTBE,
BXOAMT B MpPeAMET [0Ka3blBaHWs MO Aefy M, HaobopoT, BCAKOe 06CTOoN-
TenbCcTBO ((haKT), OTHOCALLEecs K MpeaMeTY MpOLeccyanbHOro JoKa-
3blBaHMS, AO/MKHO ObITb MO3HAHO M YAOCTOBEPEHO OpraHaMu CreAcTBuS
M cyfa B NMpefyCMOTPEHHOM 3aKOHOM Mopsiake. 3TO BMOJSIHE MOHSTHO,
TaK KakK C FHOCEO/IOrMYECKOW TOUKM 3peHMst AOKasblBaHWE eCTb PasHo-
BWAHOCTb OMOCPEACTBOBAHHOIO MO3HAHWS U HE MOXET MMETb MpPeAMET,
OT/INYHBIA OT NpegMeTa TaKoro Mo3HaHMs.

OTnpaBHO XapaKTep HOCKT W MOMIOXKEHNE O TOM, YTO MOHATMEM
npeamMeTa MpoLeccyanbHOro AoKasbiBaHUs Bcerga 0603Ha4aeTcsi COBO-
KYMHOCTb SIB/IEHWIA MaTepuanbHOro MUpa, MOANEXalyMX YCTaHOBMEHMIO
N YAOCTOBEPEHMIO NO KaXAoMmy feny. Takoii Tesnc B HacTosLee Bpemst
MOXHO cumTaThb OeccrnopHbiM BcTpeyaBllueecs paHble B COBETCKOM
HOPUANYECKOI NMTEpaTYpe MHEHWE O TOM, YTO MOA 3TUM MOHATMEM «MO-
HMMaETC Kpyr Tex BOMPOCOB, KOTOpble AO/MKHbI OblTb Pa3bsCHEHb! B
Xofie cyfie6bHOro mnccnefoBaHms», 6bl10 HETOYHbIM. 10 YrONOBHOMY WK
rpaxaaHCKoOMy [enly [0KasblBaHWIO MOA/MeXaT He NpaBoBble BOMPOCHI,
paspeluaemMble opraHamun CneacTans U cyfa. Takme BOMPOChI NPAMO yKa-
3aHbl B 3aKoHe (Hanpumep, cT. 303 YMNK PC®CP), n npoueccyanbHoe
[0Ka3blBaHWe HanpaBNeHO HEe Ha YCTAHOB/IEHWE WX, a Ha paspeLleHue.
MoaTomy npeameT A0Ka3blBaHUA CKMNaAbIBAETCA He U3 3TUX BOMPOCOB, a
13 TeX ABNEHNA 00bEKTVBHON AECTBATENLHOCTU, BbICHEHME KOTOPbIX
TpebyeTcs ANA NPaBUIbHOIO KX paspeLleHus.

UTo e 3T0 3a sBneHns? Mo gaHHOMY MOBOZY B Hallleii opuanye-
CKOWA NnTepaType HeT [OCTaTOYHOW SCHOCTU. OfHK aBTOPbI NMPEAMETOM
[l0Ka3blBaHWsl CUMTAOT COOTBETCTBYIOLLME (haKTbl, Apyre — dakTuye-
CKue 06CTOATENbCTBA, TPETBU — 1 (haKThbl U 06CTOATENLCTBA Aena. Mpu-
YeM rogyac 0cobo OTMEYAETCs HEMAEHTUYHOCTb 3TUX MOSOXKEHUN. «3a-
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KOH,— MOAYepPKUBaET, B YacTHocTH, O B. VIBaHOB,— He CflyyaiiHO roBo-
pUT O HEOH6XOAMMOCTM YCTaHOBNEHWNS VMEIOLLUX 3HaYeHVe Ans fena ob-
CTOATENLCTB (a He (PakToB). TePMUH «OBCTOATENLCTBOY LUMPE TEPMUHA
«(haKT», OH 03HaYaeT KakK COObITUA 1 AeCTBUA, TaK U OTAE/bHbIE CTOPO-
Hbl, YepTbl, AeTanu, NoAPO6HOCTN 3TUX (HAKTOBY.

[Josog, npueegeHHbIli O. B. VIBaHOBbIM B M0O/b3y CBOEr0 Te3wca,
MPeACTaBNAETCA COMHUTE/bHLIM. 10 METKOMY BbIPaXeHWI0 . SHrefb-
ca, CYLLeCTBYIOT He KauyecTBa, a TO/IbKO Bellu, obnafarwolise KayecTsa-
Mu». B npegmeT npoLeccyanbHOro 4oKasbiBaHWA BXOAAT He OTAeNbHble
CBOICTBa, YepTbl M AeTanu UCKOMbIX (haKTOB, a camn (PaKTbl, KaK HOCU-
TeNM HENOBTOPUMON COBOKYMHOCTW CBOCTB U Ka4yecTB.

Ho, Tem He MeHee, He/b3a OTpULATL HA/IMUME HEKOTOPOW pasHMLbI
MEeX[y Ha3BaHHbIMW Bbllle TepPMUHAMW. B 3TMMONOrMYecKOM MfaHe
«(paKT» 03HaYaeT «AelCTBUTENbHOE, BMOJIHE peasibHOe COobbITWe, sBMe-
HWe; TO, YTO AENCTBUTENBHO MPOM3OLLO», a «06CTOATENLCTBO — fAB/E-
HWe, COMyTCTBYIOLLEe KaKoMy-HWOYab APYroMy SIB/IEHWIO; YC/IOBMA, Of-
pefenstoLlme MONOXKEHME, CYLLECTBOBaHME KOro-4ero-nm6o». C 3Toi
TOYKM 3peHUA 6bl10 Bbl HEBEPHO CBECTU NPeAMET LOoKa3blBaHWs Mo Yro-
NOBHOMY UNW TPaXKAaHCKOMY fieNly TOMbKO K camuM (hakTam, NocKO/bKy
UM [O/DKHbI OXBATbIBATLCA Y HEKOTOPbIE ApYrue ABNEHWUs, OTHOCALLMECS
K KaTeropuu «06CToATENbCTBAY.

CoBeTCKMIA 3aKkOHOAATeb MPU YKasaHUW Ha NpegMeT mpoueccy-
aNlbHOMO [J0Ka3blBaHWS MOMb3YETCA BblPAKEHNEM «06CTOATENbCTBA», HO
npuaaeT emy 6onee LWMPOKOE CMbICNI0BOE 3HaYeHue. B OcHoBax yrosos-
HOro CyZlONpPOM3BOACTBA, HanpumMep, aTUM TEPMUHOM 0603HaYEHbI: Npo-
TUBONPABHOE JefHWE; BPEMS, MECTO, CMOCO6 W MHbIE YCIOBUS €ro CcoBep-
LUEHWS: BUHOBHOCTb OMpPeJeNieHHOro InLa; AaHHble, BAMAOLLME Ha CTe-
NneHb OTBETCTBEHHOCTW; XapakTep W pasMep NMPUUYMHEHHOro MaTepuab-
HOro yuiep6a, a paBHO Apyrvie akTopbl, UMeIOLLMe 3HaYeHne 414 npa-
BW/bHOTO paspelleHus gena (cT. cT. 15—16). 3gech, kak BUAUM, Mo cy-
LLEeCTBY peyb WAET O COBOKYMHOCTY AB/EHWIA, 13 KOTOPbIX OAHW MOAXO-
[AT 60/bLUE NOA 3TUMOJOTNI0 CNOBa «(aKTbl», Apyrne — TepMmHa «06-
CTOSATE/LCTBAY.

Mo3ToMy NpeAcTaBisAETCS, YTO MPU HAYYHOM OMPEAENeHNN Mpea-
MeTa MpOLECCYanbHOMO [OKasblBaHUS CMefyeT UMETb B BUAY W COOT-
BETCTBYIOWME (DaKThl, U CBA3AHHbIE C HUMU OGCTOSTENLCTBA, MUMELD-
Lme 3HaueHve No aeny. Ecnv ke ynoTpebnseTcs b OAWH U3 YroMms-
HYTbIX TEPMUHOB, TO HEOBXOAMMO CAENaTb OFOBOPKY, YTO MOJ, (hakTamu
UM 06CTOATENLCTBAMMU MOAPA3yMEBAIOTCS /1H06bIE SIBNIEHUS BHELLUHETO
MUpa, VMEtoLLMe 3HAYEHWe [N1S YCMELIHOTO BbIMOSHEHWS 3afady Cyfo-
MpPOV3BOACTBA.

He onpaBgaHO Takke OrpaHuyeHuwe npegmeTa NpoLeccyanbHOro
[0Ka3blBaHUA TeMu 06CTosTeNbCTBAMU ((hakTamu) Aena, KOTopble Mof-
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HOCTbKO OTHOCATCA K npoLunomy. MNpesicTaBnsaeTcs HeTOUHbIM 0bLLee yT-
BEPXKEHMEe, YTO B XOfe TaKOoro [OKa3blBaHWS «MO3HAETCA HE HalUyHOoe
ABfleHVe, a fBMeHWe npowioro». Hapsgy C daktamu, YxKe COBep-
LUMBLUMMUCSA, B MPeSMET [OKa3bIBaHWA MO Aeny BXOAAT U ONpefeneHHble
«SIBMIEHWS Ha/IMYHbIE», MPOLO/KAIOLLME CYLLECTBOBATL WM faXe HacTy-
MuBLLME MOC/e COBEPLUEHWA MPOTUBONPABHOIO AefHWUsA. 310 — 06CTOoN-
TeNbCTBA, XapaKTepusyloLLme NMYHOCTb BUHOBHOIO K JaHHOMY MOMEHTY,
ero cemeiiHoe MONOXeHWe, TPYAOCMOCOOGHOCTb, TOMbKO YTO HACTynaro-
LMe NOCNeACTBUA COLEAHHOIO U T. [ YManaTh 3HaueHue nofobHbIX 06-
CTOATENbCTB HeNb3s, Ha HEOOX0AMMOCTb TLLATENIbHOTO UCCNEe0BaHNUSA X
Mo feny B Halleil cyaebHON NpaKT1Ke 06paLLaeTcs cepbe3HOe BHUMaHME.

CnopHbIM B HOPUAMYECKON NUTepaType OKasascs BOMPOC, COCTOUT
NV NpegmeT NpoLeccyasibHOro [oKasblBaHWUsA NULLb U3 IOPUAMYECKUN 3Ha-
YMMbIX OBCTOATENBCTB WM HE MCYEPMBLIBAETCA MMU, OXBATbIBAET TakXe
No6oYHbIE [OKA3aTeNbCTBEHHbIE (DAKThI MO Jeny.

B rpaxgaHcKo-npoLeccyanbHOM  NnTepaType  pacnpocTpaHeHo
MHEHMe, YTO TakK1M NPeAMETOM CYXaT TONbKO IopUAMYeckme (hakTbl, OT
YCTaHOB/IEHNA KOTOPbIX 3aBUCUT paspeLLeHne fena no CyLLecTBy.

MHorue npefcTaBUTENN HayKN COBETCKOrO YrosI0BHOTO MpoLiecca,
HanpoTWB, CYMTAKOT, YTO MPEAMET A0Ka3blBaHUA CK/IafAbIBAETCA U3 COBO-
KYMHOCTW HOPUAUYECKM 3HAUYMMBIX OBCTOATENbCTB U [0OKA3aTeNbCTBEH-
HbIX (hakToB No feny. OfHAKO Takol NOAXOA TOXE He ABMseTCs obLie-
MPUHATBLIM.

M3BecTHa Touka 3peHWsi, CTOPOHHUKM KOTOPOI OrpaHvuvBaloT
npeaMeT [OKasblBaHUA TEMW MaTepuasbHO-MPaBOBbIMKU 0OCTOATENLCT-
Bamu, 06LMIA NepeyeHb KOTOpbIX AaH B €T. 68 YK PCOCP. 311 aBToO-
Pbl OCTaB/IAOT B CTOPOHE MPOLIECCYasIbHO-NPaBOBbIE 06CTOATENLCTBA W,
MOMMMO TOrO, MPAMO BbICKA3bIBAKOTCA NPOTWB BKIOYEHUS B MpeamMeT
[0Ka3blBaHWA N0 [eny [oKa3aTeNbCTBEHHbIX (DaKTOB, MOTMBMPYA 3TO
rNaBHbIM 00pa3’oM TeM, YTO [OKasblBaHWE TakuX (HaKTOB HOCWUT /WLLb
«MOACO6HBIN» XapakTep, YTO OHW NOANAaAAtoT nof 60/ee LWUPOKOe NOHS-
TUe — MOoJ NOHATUE «OOCTOATENLCTBA, MMEIOLME 3HAYEHUE MO Leny».
Ho Kak cam Mogo6HbIA B3rnag, Tak U nexalime B ero OCHOBE J0BOAbI
NPeACTaBATCA OLUMOOYHLIMM

[loKa3biBaHWe B YrosI0BHOM MpoLiecCe He MOXET Nofpasfendrses
Ha «OCHOBHOE» W «MOoACO6HOe», OHO BCErfa CKafbIBaeTCsa U3 OfHUX U
TeX >Ke 3/IEMEHTOB, MOAYMHEHO OAHUM W TEM XEe FHOCEONIOrMYECKNM 3a-
KOHaM, npec/efyeT OfHY U Ty Xe Lefb. X0TA B OPUANYECKONR nTepaTy-
pe [0Ka3aTeNlbCTBEHHbIE (DaKThl MHOMAA UMEHYIOTCA «MOBOYHBIMU», MO
9TO [Jenaetca He AN NPU3HaHUA UX LOKa3blBaHWA MOACOOGHBbIM, a NULLb
4019 TOro, YT06bl OTTEHUTL WX 3aBUCUMOCTb OT HOPUANYECKU 3HAUUMbIX
o6CcToATeNbCTB Aena. Ecnu, fonycTum, coBepLUeHUe NULIOM MPECTYMHOro
[esaHna NOATBEPXKAAeTCA MOKa3aHWAMU 0YeBMALEB, TO cobMpaHue, npo-
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BEPKa W OLEHKa [0Ka3aTe/NlbCTBEHHbIX (DaKkTOB, MOAKPENAOLWMX U [0-
MOMHAKOLLYMX TakMe MOKasaHus, He MOryT CuMTaThCs [OKa3blBaHWEM
«MoJCO6HbIM». 3TO TeM 60/ee He NIOTUYHO B TEX CyYasX, Korja BbIBO-
[bl OPraHoB CNeACTBUSA M Cyfja OCHOBbLIBAKOTCA UCK/HOYUTENBHO HA [OKa-
3aTeNIbCTBEHHbIX (haKTax, MHaye MpuLLiochk Bbl MPU3HaTL «MNOLCOBHBLIMY»
BCe [loKa3blBaHWe No aeny.

Mbl He MOXeM COrfacuThCA W C MOMbITKON HEKOTOPbLIX KPUMUHA-
JICTOB BbIBECTW [0Ka3aTe/IbCTBEHHbIE (aKTbl 3a PaMKU NpemeTa [oKa-
3blBaHMA MO TeM COOOPAKEHMAM, 4TO WCCNefoBaHWe 3TUX (PAKTOB CO-
CTaBNSET HE KOHEUHYIO», a IULb «MPOMEXYTOUHYH» Lieflb [OKa3blBa-
HUA. 3TU COOOPAKEHUA «MOLKPENNATCA» 60Mee YeM CTPaHHbLIM J0BO-
[OM O TOM, BYZTO «4eTKOe OTrpaHuYeHne 06CTOATENbCTB, NOANEKALLMNX
[0Ka3blBaHUIO MO feny, 0T BCeX APYrnX (PakToB HeobXoAWMMO ANs TOro,
4Tobbl CrefoBaTeNlb U Cyfps He Tepsn NepcrekTuBbl fena, He 3abblBa-
NN, 4TO MO KAKAOMY [eny AOMXKHbI 6bITb JOCTOBEPHO YCTaHOB/IEHBI Of-
pefeneHHble CYLLEeCTBEHHble 0BCTOATENbCTBa». Mexay Tem ecnm yx
npesnonaratb 0 KakMx-To OTpUUATENbHBIX NOCNEACTBUSAX, TO Hajo npu-
3HaTb, YTO OHW MOTYT OblTb CKOpee pe3ynbTaTOM CTPEM/IEHUS WCKIO-
UNTb [OKAa3aTeNIbCTBEHHbIE (DaKTbl U3 npeameTa foKasbiBaHusA. A3 npu-
BEIEHHOr0 YTBEPXKAEHUS NIOTMYHO 3aK/M0UUTb, YTO MO Yro/0BHOMY Jeny
«OMnpefeNieHHble CYLLECTBEHHble 06CTOATENbCTBAa» LO/MKHbI OblTh YCTa-
HOB/IeHbI OCTOBEPHO, a «Apyrue (hakTbl» HaxXO4ATCA 3a pamkKamu npep-
MeTa NpoLeccyanbHOro foKasblBaHUsS U NOTOMY MOTYT BbiTb MOMOXEHbI
B OCHOBY NPUHMMaEMbIX MO [e/y PeLUeHunid He3aBUCMMO OT AOCTOBEPHO-
CTW, €C/IN TOMbKO O HUX UMEIOTCA CBEAEHUA B KaKMX-NMO0 MCTOUHMKAX
[oKa3aTenbCTB. OAHAKO B COBETCKOM YrO/10BHOM MpoLiecce Nt060i (akT,
B TOM 4uMCfe [OKa3aTeNbCTBEHHbIN, JO/KEH OblThb AOKasaH, T. €. ycTa-
HOBNEH AOCTOBEPHO, B COOTBETCTBUM C OOBEKTUBHOWN AEACTBUTENbHO-
CTbl0. BcA pasHuua 3[ech 3aKN04aeTcs B TOM, YTO OfHU (DaKTbl Mpej-
CTaB/AOT CO60 HEMOCPeACTBEHHO Te 0OCTOATENLCTBA, KOTOPbIE MMEKT
MpsMOoe NPaBoBOe 3HaueHue. VX NpuHUMnuanbHas cxema, nepeyveHb Mo-
ryT ONpefenaTbCs 3apaHee, U MOTOMY 06 3TUX 06CTOATENbCTBAX ((hak-
Tax) roBopuTCcA B CaMOM 3aKOHe, npexpe Bcero B cT. 68 YK PCOCP.
OcTa/ibHble e (aKTbl TaKUM CBONCTBOM He 06/1aat0T, N0 OTHOLLEHNIO K
3TUM 06CTOATENLCTBAM fieNa ABNATCA NO60YHBIMU. XOTA OHU TOXE CO-
BEPLUEHHO HEeobXoAWMbI AN HOPMasbHOrO OCYLLECTBMEHUS 3afay Yyro-
NOBHOIO CY[OMNPOM3BOACTBA, MX KPYr 3apaHee HUKEM OMpefenaTbes He
MOXET BBUAY 6ECKOHEYHOro MX MHOroo6pasms. Ho no cyLuecTsy, Kak Te,
Tak 1 gpyrue hakTbl (06CTOATENLCTBA) B OAMHAKOBOI CTEMEHU Nogiexar
[0KasblBaHWi0. oKa OH He Npu3HaH CYLLECTBYHOLWMM B OOBEKTMBHONM
[EeNCTBUTENBHOCTW, HU OAMH 13 3TUX PakToB (K Kakoi Bbl Fpymnme OH Hu
OTHOCW/ICA) HE MOXET ObITb MOMOXEH B OCHOBY PeLLeHUsA No JeNy, Kakue
Obl CBEAEHMA O HEM HW COLEPXKANMUCb B COOTBETCTBYHOLMX MCTOUHMKAX
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JoKa3aTensCTB. OTHECEHME TOr0 UK MHOTO (hakTa K NpeameTy [OKasbl-
BaHWS OMpesensieTcs He TeM, COCTaB/SAET OH «MOCNEAHIOK CTYMeHb» B
npoLecce fOKasblBaHUA UM He COCTaBNseT. VIHTepechl SOCTMXKEHUS 1C-
TUHbI TPEOYIOT BK/IHOYEHMS B MPEAMET [0Ka3blBaHWS Ka>KAoro dakrta (B
TOM YMC/e [OKa3aTeNbCTBEHHOr0), 6e3 JOCTOBEPHOr0 YCTaHOBNEHNS KO-
TOPOro HeMb3s NPaBW/bHO PaspeLLnTb 4eno.

HeypayHa 1 nonbITKa OTM4YaTh NpegMeT AOKasbiBaHUA OT 06CTos-
TeNbCTB, MMEIOLMX 3HaYeHWe Mo Aeny. Beakuid ¢hakT, 3HauMMBbIA B yro-
NOBHOM UNW FPaXKAaHCKOM MpoLecce, AOMKEH BbITb NPeaMETOM A0Ka3sbl-
BaHus. C Apyroi CTOPOHbI, N060e 06CTOATENLCTBO, BXOAsLLEE B Mpea-
MET MPOLECCYa/IbHOIO [0Ka3blBaHWS, HE MOXET HE UMETb 3HAa4YeHue Mo
geny. Ja v cam 3akoHogaTeNb B psde ClyyaeB WMeHyeT [okasa-
TeNbCTBEHHbIE (haKTbl 06CTOATENLCTBAMM, MOAIEXALLMMU JOKA3bIBAHUIO.
3T0 BMAHO XOTA Bbl M3 CT. CT. 74—75 YTIK PC®CP, rae gaHHble 0 nny-
HOCTW MOTEPMEBLLEr0, O €ro B3aMMOOTHOLLEHNSX C 0BBUHAEMbIM U T. 4.
ABNAIOLLMECSH [OKA3aTeNbCTBEHHbIMM (PakTamu, Has3BaHbl 0O6CTOATENLCT-
BaMW, KOTOPbIE MOAIEXAT [0Ka3bIBaHWIO NO feny. ViHadve u 6bITb He Mo-
)KET, MOCKOMbKY [10Ka3aTeNIbCTBEHHbIN (haKT, KakK WM N0boe apyroe 06-
CTOSATENbCTBO AeNa, JOMKEH ObiTh Cam [OKasaH, YTO HEM3BEeXHO CBS3aHO
C BK/OYEHMEM €ro B MpeaMeT [0Kas3blBaHWA B Yrof0BHOM (rpaXiaH-
CKOM) MpoLiecce.

PakTbl, MMerOLMe JOKa3aTeIbCTBEHHOE 3Ha4YeHNe, MOTYT UCMOb-
30BaTbCA A8 YCTAHOB/IEHWA MHOOLIX HOPULMYECKN 3HAYUMbIX 06CTOS-
TensCTB fAena. MpeacTaBnseTcs HeornpaBAaHHbIM CBeLeHWEe [oKas3aTeslb-
CTBEHHbIX (DAKTOB K 0OCTOSATENbCTBAM, CMOCOOHBLIM MOATBEPXKAATb Ha-
INYMe WM OTCYTCTBME COCTaBa MPecTynneHus. B paBHOI cTeneHu siB-
NATCH [0Ka3aTeNIbCTBEHHbIMM W (PaKTbl, Tpebyemble [/ BbISCHEHMA
BCEX OCTa/IbHbIX HOPUANYECKUN 3HAYUMBIX 0OCTOATENLCTB fLena.

UTo >ke KacaeTcs MpoLeccyaibHO-NPaBoBbIX 06CTOATENLCTB,
MMEIOLLMX 3HAYEHWe 4719 BefleHUs Cy[Onpov3BOACTBA, TO BOOGLUE HeT
OCHOBaHWin OCTaBNATb MX 3a paMKamu MpeaMeTa LOKasblBaHWUA MO Aeny.
3TN 06CTOATENLCTBA MPELYCMOTPEHLI HEMOCPEACTBEHHO B 3aKOHe (.M.
6—9 cT. 5 OCHOB Yron0BHOr0 CyA0ONPON3BOACTBA), YCTAHOB/EHWE HaNW-
4nA MM OTCYTCTBUSA KXKAOTO U3 HUX 0653aTeNbHO N0 BCSKOMY Aeny, rae
3T0 Heo6XxoANMO.

CTa10 ObITb, NPEAMETOM NPOLECCYyabHOTO LOKa3bIBAHWUS LOMK-
Hbl NPWU3HaBATbCA BCE — MPOMCLUEALUNE N HANMYHbIE, OPUAUYECKME U
[0Ka3aTe/bCTBEHHbIE — (DaKThl U 06CTOATENLCTBA, MMEKLMEe 3HaYe-
HVe ANS NPaBWIbHOIO paspelleHns gena. B COBETCKOM YrosioBHOM Mpo-
Liecce cloda, npexze BCero, OTHOCATCS 0OCTOSATE/bCTBA, MePeUNCNEHHbIE
B CT. CT. 68, 392 YTIK PC®CP. OHu gononHsaTcs akTaMu, KOTopble
Ha3BaHbl B CT. CT. 5—9 YTK PC®CP. O6cToATeNbCTBa, MoAnexalume
[0Ka3bIBaHWIO, YKasaHbl TaKxKe B pAde Apyrux HOpM 3akoHa (Hanpumep,
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CT.CT. 74, 75, 131 YTIK PC®CP). Tonbko Bce Takue (hakTbl 1 06CTOS-
Te/bCTBa B COBOKYMHOCTY PACKPbIBAOT COAEpXKaHMe npegmeTa npovec-
Cya/IbHOr0 [JOKa3blBaHUs.

MockonbKy 3T (hakTbl U 0BCTOATENLCTBA MHOFOUMCAEHHLI 1 MO
CBOEMY XapakTepy pasHO06pasHbl, BAXKHO MPaBUIbHO WMX CUCTEMATU3N-
poBaTb. TO NMPOCTOE MepeyncneHne nx, KOTOpoe BCTpeyaeTcs B paboTax
HEKOTOPbLIX HOPUCTOB, HE MOXET CUMTATbCS JOCTATOYHbIM. Hayka fomk-
Ha BbISIBUTb 06LLUME M OTANYNTENbHbIE CBOMCTBA (MPU3HAKM) MU3YHaeMbIX
SB/IEHWA, CTPOr0 ONPeAennTb UX B3aMOOTHOLLEHMS WU PaCcMONOXUTL MX
B TOV MOCNeA0BaTENIbHOCTM, B KaKOW OHW MMEKT HanbosbLUY MO3HaBa-
Te/bHYH0 LIEHHOCTb.

B Hawei nutepatype peKOMeH0BaHO HECKO/IbKO BapuaHTOB Mo-
CTPOEHMS1 CUCTEMBI 06CTOATENLCTB ((haKTOB), 06pa3yoLMX NpeaMeT Ao-
KasbiBaHWs. Hanbonee 06LMM 1N TUMUYHBIM 415 HUX ABASETCA Ae/eHue
3TVX 0OCTOATENLCTB Ha NaBHbI (haKT U Ha JOKa3aTeNbCTBEHHbIE (DaKTbl.
OTfenbHble yyeHble [06aBNAIOT CHOfa HEKOTOpble Apyrue CTPYKTYPHble
nogpasgeneHus. M. C. CTporosuy, Hanpumep, B NpeameTe LOKasbiBaHUA
pasnMyaeT: rNaBHbIA (haKT, A0Ka3aTeNbCTBEHHbIE (haKTbl, MOCMeACTBUS

COMESHHOTO M OBCTOSTENbCTBA, CMOCOBCTBOBABLUME COBEPLLEHWIO Mpe-
CTYNNEHMS.

OfHako Takoe MOCTPOeHWe NpeAMeTa MpoLeccyanbHOro LoKasbl-
BaHVA CTpajaeT CyLleCTBeHHbIMW HejocTaTkamu. OHO, BO-NepBblX, OC-
HOBbLIBAETCA Ha KpUTEpUM, IMLLIEHHOM TPebyeMoii onpeaeneHHocTu. Mog
TEM )Ke cambIM [1aBHbIM (DaKTOM OAHW aBTOpPbI NOApPa3ymeBatoT Bce 06-
CTOATENbCTBA, NepeyncneHHble B CT. 15 OCHOB YrofioBHOro Cy4onpous-
BOLCTBA, Apyrvne — TONbKO OOCTOATENbCTBA B PaMKax KOHCTPYKTUBHbIX
NPU3HaKOB COCTaBa MPecTynyeHns, TPeTb — «COCTaB NPECTYNAeHUs U
BCe 0OCTOATENbCTBA, KOTOPbIE YCTaHAaB/MBAKOT CTeneHb OTBETCTBEHHO-
CTV OOGBMHSEMOTO», YeTBEPTbIE — NNLLIbL YaCTb 0BCTOATENLCTB U3 COCTa-
Ba NPecTynyieHns u 1. . Takas pasHOPeunBOCTb B TPAKTOBKE MOHATUA
NMaBHOrO (pakTa HEM3BeXXHO BHOCUT MyTaHuLy, B OMpefeNieHne CTPyKTy-
pbl NpeiMeTa [OKasblBaHUS.

Bo-BTOpbIX, B NpoLeccyabHOW TeOpMN TEPMUH «TNaBHbIA (haKT»
BbINOJIHSAET elle OfHO CMy>KebHOe Ha3HaueHne — WCMOsb3YETCA B Kaue-
CTBE OPUEHTMPA NpY KnaccumKaumm AoKasaTenbCTB Ha NpsMble U KOC-
BEHHble. [N 3TOro TOT CMbIC/1, KOTOPbIA NPUAAETCS eMy MpU 0BPUCOBKE
npegMeTa [lOKasblBaHWS, OKAa3blBAETCA C/MLIKOM LUMPOKAM M MO Cy-
LLECTBY HEMpUrogHbIM. Bbixofg 0CTaeTcsl 0AWH — WM3MEHEHWE TPAKTOBKM
COAEPXKaHNs AaHHOTO MOHATMSA, 3HAYNTENIbHOE CYXKEHWE ero Nno cpaBHe-
HUIO C TeM, YTO NoApasyMeBaeTcs NOA HAM B ApYroM pasfiese YYeHus o
CyfebHbIX foKa3aTenbCcTBax. MHOrMe aBTopbl MMEHHO TaK ¥ MOCTYMatoT,
MOHMMasl MOJ, FNaBHbIM (hakTOM OfHY CyMMy OOCTOSTENbCTB NpK pac-
CMOTPEHUM MpeaMeTa AoKasblBaHWS, APYryld — Mpu Knaccudmkaumm

297



[0Kas3aTenbCcTB °°. Mexay Tem Takoil MoAXOfA He MOXET Mpu3HaBaTbCs
HOpMasibHbIM. Pa3 To unu nHoe NoHATHE 6e3 3MEHEHNS ero COAepXKaHus
He roguTca AN pasHbIX Lenei, Hago NpUMEHsATb ero TOMbKO TaMm, rge
OHO Hambonee npuemnieMo. TEPMUH «FNaBHbIV (hakT» 60nee eCTeCTBEHEH
npy Knaccugurkaumm cygebHbIX AoKasaTeNbCTB W, Ha Hall B3rnag, Lene-
coobpasHee COXPaHUTbL €ro MMEHHO TaMm, YeTye OnpefeivB CMbIC/IOBOE
3HaYeHue.

HakoHeL, OTMeYeHHbIe BbIle CXeMbl CTPYKTYpb! NpeamMeTa AokKa-
3bIBaHUA HEe 0OecneuMBaloT OxBaTa M PacnofiOKeHUs cucTeMaTuampye-
MbIX SIBNEHWIA COrMIaCHO BHYTPEHHE NPUCYLLE UM NocnefoBaTeNbHOCTH.
Te obcTosATENLCTBA A€Na, KOTOpble He MOAMAafatoT Mof MOHATUA «r/aB-
Hblli PaKT» N «A40Ka3aTeNbCTBEHHbIE (JaKTbl», MO0 OCTAKOTCS BOBCE BHE
3TUX CXeM, NGO 06bEAMHAKTCA NoA 06LLei pyopuKol C SBNEHMAMMU,
MMeloLLMMK Apyryto npupogy. B ogHoli rpynne okasbiBaroTcs 06CTos-
TeNbCTBA, KaK OXBATblBaEMblE KOHCTPYKTUBHLIMU MPU3HaKaMu COOTBET-
CTBYIOLLEr0 COCTaBa NPecTyn/ieHns, Tak U C COBEPLUEHHO WMHbLIM HOpUax-
YeCKMM 3HaYeHMeM Mo feny. B To Xe Bpems BpegHble NOCNeAcTBMs Co-
[EAHHOT0, BaXHbIE /19 KOHKPETM3aLyn OCHOBaHWS YroNOBHON OTBETCT-
BEHHOCTW, WCKYCCTBEHHO BbIAENAKTCA B CAMOCTOSITE/IbHOE CTPYKTYPHOE
nogpasgeneHvie U T. 4. Bce 3To Bpsg v COMacyeTcs C Hay4HbIMU Tpe-
60BaHNAMK CUCTEMATM3ALIMKN N3YYAEMbIX SBMEHWI AEACTBUTENBHOCTMU.

MpeacTaBnsieTcs, UTO C YYETOM OOBEKTVBHbLIX pPa3nununii 06eCTos-
TenbCTB (pakToB), COCTABNSAOLWIMX NpeaMeT MPOLIECCYa/lbHOro A0Kasbl-
BaHWA, CNeflyeT AeNUTb MX Ha TPU OCHOBHblE TPYMMbI, pacnonaras Ux B
CneflyroLleii nocnefoBaTe/lbHOCTY.

MepByto rpynny B CTPYKTYpe MpeagmMeTa [oKasbiBaHWs MO YronoBs-
HOMY feny [O/MKHblI 06pa3oBaThb (haKThbl M 06CTOATENLCTBA, HaxoAs-
LLMecs B paMKax KOHCTPYKTUBHbIX MPU3HAKOB TOr0 MM MHOFO cocTasa
npecTynneHnsi. ObLee Ans BCeX 3TUX 06CTOATENbCTB (hakToB) COCTOUT
B TOM, YTO NpW PELLEHNM BOMPOCA O HANMYMM WU OTCYTCTBUM Onpege-
NIEHHOTO CoCTaBa MPECTYMNeHWsT BCE OHU WMEKT HenocpefcTBEHHOe
Yr0/I0BHO-NPaBOBOe 3Ha4eHWe. TakoBbIMY SBNSHOTCS:

— NpOTMBOMPaBHOE W OOLLECTBEHHO OMacHoe fesiHWe, CTeneHb
ero OCYLLUECTB/IEHUSI, BPEMSsl, MECTO, CMOCO6 U MHble 06CTONATENLCTBA CO-
BEPLLEHUS;

— (haKT YUMHEHUS AESHWS WK yyacTWsi B HEM OMpedeneHHbIX
NNL, BOCTUKEHWE MW BO3pacTa, C KOTOPOro BO3MOXHO MpU3HaHUE WX
cy6beKTaMu MPeCTYN/IeHNs;

— (haKT HaMumMs UAKM OTCYTCTBMS BUHbI 3TWX UL, B COBEPLLEHNN
AesiHMA, popmMa X BUHbI, MOTMB 1 LieNb;

— BpefHble NOCMeACTBMA COAESHHOrO, UX XapakTep, 06beM W
NPUYMHHAs CBS3b C AECTBMSMU UK 6e3[e/iCTBMEM BUHOBHBIX;
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— OTArYatoLLmMe N CMArYatoLLmMe BUHY 00CTOATENbCTBA, B TOM YKC-
Ne XapakTepusylowwme NMYHOCTL NpaBOHApYyLUMTENEeR, Korga OHW pac-
CMaTpMBAKOTCH B KAYecTBE KOHCTPYKTMBHbLIX MPU3HAKOB COCTaBa Mpe-
CTYNNeHMs (CKaXeM, COCTOSHME BHE3arnHO BO3HWKLLETO CW/LHOMO Ly-
LLIEBHOIO BOJIHEHWS, BbI3BAHHOTO CO CTOPOHbI MOTEPMEBLLEro, MPeXHsS
CYL/MOCTb BUHOBHOTO; NPW3HaHWE ero B MPOLLIOM 0CO60 OnacHbIM pe-
LMAMBICTOM U Ap.).

Bce nepeuncneHHble 06CTOATENLCTBA UMEKOT HENOCPeACTBEHHOE
YronoBHO-MPaBoOBOe 3HayYeHWe AN BbIBO4A O BWHOBHOCTM /LA B CO-
BepLUEHUN NPECTYNHOrO LesHus, ANA OrpefeneHns CTeneHy onacHoCTU
COLEAHHOrO 1 ero pUANYECKON Keannpukauum. byayun fokasaHHbIMU,
OHW CTaHOBATCA (haKTUYECKUM cofepXKaHnem (hopMyIMpyeMoro no geny
00BMHEHMSA, & 3aTeM — BbIBOAA CyAa O MPU3HaHWM NOACYAMMOro BUHOB-
HbIM B COBEPLUEHMN KOHKPETHOrO npecTynieHus. HeobxognmocTts nep-
BOOYEPELHOr0 BK/IHOUYEHUSA WX B MPeAMeT [OKa3blBaHWUS MO Jefly npsamo
BbITEKAeT U3 CMbICna CT. CT. 5, 15 OCHOB yronoBHOIo CyA0Npon3BoACTBa
(ct. cT. 5,68 YMNK PCHCP).

BTopyto rpynny CcOCTaBfstOT 06CTOATENLCTBA, WMEKLMe UHOe
lopuanyeckoe 3HaveHue no geny. O6Lliee 419 HUX 3aK1OYaETCA B TOM,
YTO BCE OHW XOTH U HAaXOLATCA 33 paMKamy COCTaBa MpPecTynyieHus, Ho
TeM He MeHee 06/1aat0T TaKUMMW HOPUANYECKM 3HAYMMbIMU CBOMCTBaMU,
KOTOpble HEMOCPefCTBEHHO BAWSAIOT Ha PeLUeHWe BOMpoca O HaIuuuu
Heo6XoaMMbIX MPeAnoChbINOK A8 BeLeHUs CyLONpOM3BOLCTBA, 06 yro-
NOBHOI OTBETCTBEHHOCTU W HaKa3aHUW BUHOBHOTO, O B3bICKaHWUM C HEro
MPUYMHEHHOIO MaTepuanbHOro yiepba, 0 Mepax MpoQUAaKTUHeCKOro
nopsagka u 1. 4.. K atoii rpynne fomkHbI 6bITb OTHECEHDI:

— 06CTOATEeNbCTBA, KOTOpble MO  [AEACTBYHOLLEMY  3aKOHO-
JaTenscTBy  MOryT  OCBOOGOAMTb  BMHOBHOMO  OT  YrO/IOBHOW  OT-
BETCTBEHHOCTU M HakasaHus (CT. cT. 50 — 52 YK n cT. ¢T. 6 — 10 YTK
PC®CP);

— 06CTOATENbCTBA, YYMTbIBAEMbIE MPU Ha3HAYEHWM HakKasaHWs
KakK CMAryaoLLme unm oTaryatoLime cTeneHb OTBETCTBEHHOCTU BUHOBHO-
ro (ct. cT. 38, 39 YK PCOCP);

— WHble 06CTOATENbCTBA, XapaKTepusyHoLme JIMYHOCTL COBep-
LUMBLLUEr0 MPecTynneHne uua (ero cemeiHoe NoOMOXeHwe, Tpygocno-
COBHOCTb, XapaKTep CBfA3ei 1 3HAKOMCTB, YCTONYMBOCTb MHAMBUAYANM-
CTUYECKMX NPUBbIYEK U AP.);

— 06CTOATeNbCTBA, CMOCOOCTBOBABLUME COBEPLUEHWUHO MPecTyn-
NeHus, COAeicTBOBaBLLME (DOPMMPOBAHMID Y BWHOBHOIO aHTMOOLLIECT-
BEHHbIX HaMEPEHW, MPEeBPALEHNI0 3TMX HaMEPEHWA B MPECTYMHbINA
YMBbICE/T U peanun3almm Takoro yMbIcna;
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— XapakTep ¥ pasMmepbl MPUYMHEHHOTO MO Aefy MaTepuasibHoro
yulepba, ecnu paxe MOCNEAHWA He YYMTbIBAETCA KOHCTPYKTWMBHLIMU
Mpy3Hakamm cocTasa [aHHOro MPecTynieHus;

— npoueccyanbHble  006CTOATENbCTBA, MCK/IHOYaroLLMe Npon3Boa-
CTBO MO feny (Hannyve BCTYMMWBLUErO B 3aKOHHYIO CW/Y MpUrosopa ro
TOMY e O0OBMHEHWIO, OTCYTCTBME Xano0bl NOTEPMeBLUero no onpege-
NeHHOW KaTeropum genunT. 4.).

HeobxoaMMOCTb BK/OUEHUA B MpegMeT MpoLeccyaibHOro [oKa-
3bIBAHUA BCEX MEPEUUCEHHbIX BbILLE HOPUAUYECKM 3HAYMMBIX 06CTOS-
TEeNbCTB COBEPLUEHHO GEecCriopHa, OHAa HEerocpefCTBEHHO BbITEKAeT U3
TpebosaHwii cT. cT. 5—10, 68, 392 YK PCHCP.

TpeTblo Tpynny COCTaBNAOT O6CTOATENLCTBA, YCTaHOB/NEHWe
KOTOpPbIX UMeeT [OKa3aTeNbCTBEHHOE 3HayeHVe no geny. 3T 06CToA-
TenbCTBa ObIBAKOT BeCbMa pasHo06pasHbl. B ofHUX Criyyasx fokasarenb-
CTBEHHOE 3HAYeHMEe UMEET HaxXOXAEHWe Ha MecCTe MPOWCLUECTBUSA [OKY-
MeHTa, CMesjoB MW Belleli omnpefeneHHOro nuua, B Apyrux — npuHag-
NEXHOCTb JaHHOMY /LY OpYAUS COBEPLUEHUSA MPECTYMNNEHNS, B TPETbUX
— 0OHapy>xeHue B X037/ CTBe MOAO3PEBAEMOrO AWM 0OBUHAEMOrO Mpes-
MeTa CO CNnefamu COLEAHHOro, B YeTBEPTbIX — (PaKT HEMPUASHU MeXay
HWM 1 MOTEPMeBLUMM U T. M.. TEM HE MeHee BCe OHW, ByAyuu BbIfB/IEH-
HbIMU (YCTaHOB/IEHHbIMW) MO feny, NPUOBPETaOT OAMHAKOBYO MPUPOLY
—CTaHOBATCA [0Ka3aTeNbCTBEHHbIMW (haKTamu, HeobXoAUMbIMU 1S
BbIACHEHWA HOPUAMYECKU 3HAUYUMbIX OOCTOSATE/NLCTB B YrOIOBHOM WU
rpaX4aHCKOM CyLONpOU3BOLCTBe.

OTHeceHMe TeX UMK WHbIX [J0KA3aTeNbCTBEHHbIX (haKTOB K Mpeq-
METY [0Ka3blBaHWUsi MO fefly He 3aBWUCMT OT TOro, ANS MOATBEPXKAEHMs
KaknuX 13 I0pUANYECKN 3HAUMMBIX 0GCTOATENBCTB OHW MOTYT MCMO/b30-
BaTbcsi. lpeAcTaBMseTCSs OfHOCTOPOHHUM OrpaHMyeHue Kpyra no6ou-
HbIX (haKTOB, BXOASALIMX B MPeAMET [A0Ka3biBaHWS, TEMU 06CTOATENbCT-
BaMM, KOTOpble YNMYalOT MAM OMpaBablBalOT 06BMHSeMOro. Mpw Bceit
BKHOCTW 3TUX 06CTOATENLCTB HAA0 MPU3HATbL, UTO [J0KA3blBaHWIO, Ha-
PAAYy C HUMW, MOAMEXAT BCe ApYyrve No6ouHble (akTbl, MMEIOLLME [OoKa-
3aTe/IbCTBEHHOE 3HAUeHVe Ans Aena. Beakuii 1oKa3aTeNbCTBEHHbIN (akT
[0/KEH YCTaHaB/MBATLCA TOYHO U GECCMOPHO, a 9TO BO3MOXHO TO/bKO B
C/lyyae BK/IHOUEHUs ero B NPeAMET AOKasbiBaHUs MO Aeny.

CoBETCKMWiA 3aKOH, BO3/arass Ha OpraHbl CyAa, NPOKypaTypbl W
npeaBapuTeNbHOTO PacciefoBaHNs 0653aHHOCTb MOJHO, BCECTOPOHHE W
06BEKTVBHO MCCNeoBaTb 06CTONATENbCTBA Aena (CT. 14 OCHOB yrosos-
HOTO Cy/J0MPOMU3BOACTBA), UMEET B BUAY [A0Ka3blBaHWE MtobbIX OTHOCS-
LMXCA K Aeny (hakToB, MMEIOLLMX KaK HopUANYECKoe, Tak 1 [10Ka3aTe/lb-
CTBEHHOE 3HaueHue. VHaye 1 GbITh He MOXET, M60 Ans CO3AaHVs aeiicT-
BUTEMbHO MPOYHOr0 PyHAAMEHTA AN TeX U UHbIX BbIBOAOB «HEO6X0-

300



VMO 6patb He OTAefbHbIE (DaKTbI, & BCIO COBOKYMHOCTb OTHOCALLMXCA K
paccMaTpyBaeMoMy BOMPOCY (PAKTOB, 6€3 eAUHOTr0 UCKTOUYEHNA».

HameueHHOe Hamu MOCTPOeHMe CTPYKTYpbl MpedmMeTa npoLeccy-
bHOTO  [I0Ka3bIBaHWA T03BOJISIET HE TO/MIbKO OTTEHUTb OOBLEKTUBHbIE
pa3numnsa 06CToATENbCTB ((PaKTOB), OTHOCALLMXCA K KXXAOW W3 YKasaH-
HbIX BbILLE TPEX FPYMM, HO W OBGHAPY>XUTb UX B3aUMOCBA3b U (YHKLMO-
Ha/lbHOE €efMHCTBO. M3 MpOCTO/ COBOKYMHOCTM 3TUX OBGCTOSATENLCTB
NpeaMeT [0Ka3blBaHUSA NPeBpaLLaeTcs B CTPOMHYO CUCTeMy B3aMMOCBS-
3aHHbIX (DAaKTOB M OBCTOATENLCTB, PacronaraeMblX COrfIaCHO BHYTPEHHE
NPUCYLLERA MM NocnesoBaTeNbHOCTM. TO NMOMOraeT co3faHuto 6onee Le-
JIOCTHOTO MpeACcTaBneHns 06 OAHOM W3 BXKHEMLIMX MOHATWA Teopun 1
MpaKTVKY YroI0BHOIO CYL0MPOn3BOACTBaA.

Kaxgoe 13 06CTOATENbCTB, BXOAALLMX B MPeAMeT [0Ka3blBaHWA Mo
Jeny, MOXET UMeTb KaK MOMOXKUTENbHOR, TaK U OTPULATENbHOE Bblpa-
XeHve. B xofe [0KasblBaHUA MOATBEPXKAAETCA HaiMyMe NPecTyrnHoro
JesHns (MONOXKMTENbHBIA (hakT) WM ero OTCYTCTBME (OTPULATENbHbINA
(haKT), BUHOBHOCTb OMpPe/EeNeHHOro NnUa B COBEPLUEHUN WCCELYEMOrO
JesHus (MONOXMTENbHbINA (hakT) NM60 ero HeBMHOBHOCTb (OTpMLATESNb-
Hblii (hakT) U T. 4. B psAge cnyyaeB AoKasblBaHWe 3HAUMMOr0 Mo Aeny OT-
pyuaTeNbHOro (hakta OCYLLECTBNIAETCA MyTeM YCTaHOBMIEHUS [pYyroro,
MOMOXMTENBHOTO (PaKTa, MOMHOCTLIO €ro WCK/IYaKoLWero. TUMUYHbIM
MPUMEPOM TaKoro Pofa ClyXuT «animbu», T. e. OTCYTCTBUE LA B Orpe-
[eNeHHOM MeCTe B TOYHO M3BECTHOE BPEMS, UTO [OKa3blBAeTCs uyalle
BCEro MyTeM YCTaHOB/EHWUS MOMOXUTENBHOIO (haKTa HaxoXAeHus AaH-
HOro /LA B APYTOM MeCTe B TO XKe CaMoe Bpems.

AHa/M3 cofepXaHnsi MpeAMeTa NPOLECCyanbHOr0 [0KasblBaHWS
ocTancs 6bl He3aBepLUEHHbIM 63 BbISCHEHUS TOFO, eVUH N TaKoi npef-
MET BO BCEX CTaAusIX CyA0NPOU3BOACTBA U ANS BCEX YTOMOBHbIX &N Uin
)KE OH Pas/MyeH Ha pasHbIX 3Tamax Mpouecca U 418 OTAe/bHbIX KaTero-
puii fien. PaccMOTpeHMe 3TOro MPUHLUMNMATLHOTO BOnpoca Heo6XoauMo
Tem Gosiee, YTO B HOPUAMYECKOI IUTEPATYPE OH MOKA ELLE He Hallen oa-
HO3HauYHOro o0TBeTa. CyLIECTBYET MHEHWE, UTO NPeAMET [J0Ka3blBaHUs MO
[eny He SIBMISETCS HEM3MEHHbIM, UTO «MO Xo4y NpeABapuTeNbLHOro pac-
CMIefoBaHUS W cyfeGHOro pasbupaTenscTea Aena Kpyr o6CTOSTENbCTB,
NoANEXalyX [OKasblBaHWIO, MOXET M3MEHsSTbCS Kak B CTOPOHY pac-
LUMPEHVS, TakK 1, HAOGOPOT, B CTOPOHY OrpaHuUYeHns ero». BeTpedaeTcs
TaKKe YTBEPXKAEHWE O TOM, YTO «COBOKYMHOCTb (haKTOB M 06CTOS-
TENbCTB, MOA/IEXALLMX UCCNEAOBAHUIO MO feNy, ...3aBUCUT OT 0COGEHHO-
CTell fiena, NMMYHOCTY MPECTYMHMKA U T. N.» . BCe 3TO MOKa3sbIBaeT, UTo
HEKOTOPblE COBETCKME KPUMWHAMMCTbI AOMYCKAOT BO3MOXHOCTb CyLle-
CTBOBaHMS PasMuuii B CTPYKType npeaMeTa [OKasblBaHWS MO Yro-
NOBHbIM [IeNlamM B 3aBUCKUMOCTU OT CMELM(MKA NOCAEAHMX U CTaauii cy-
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JonpounseoacTea. Mexay TemM Nofo6HOe peLLeHre Bonpoca npescTaBns-
eTCS HECOCTOSATE bHbIM.

Mpexpae BCero, cnefyer y4ecTb, YTO B CTPYKTYpe npegmeTa npo-
LieCCyanbHOro [0KasblBaHWSI KaXaoe 006CTOATENbCTBO ((hakT) 0603Haue-
HO He KaK efuHWYHas, a Kak 06Lias KaTeropus, crnocobHas OXBaTUTb
Nobble NPOSBNEHNS1 COOTBETCTBYIOLLErO0 OTAENBHOIO fBIEHUs. Tak, Ya-
CTHble (hOPMbl BbIPXKEHUS BCAKOrO Yro/I0BHO Haka3yemoro feiicTaus
nnu 6e3aencTBMA MOryT ObITb Camble pasnMyHble, OfHAKO BCE OHW 0au-
HaKoBO MOAMAAAloT MOf MOHSTUE «MPECcTyrnHoe AesHue». Kaxaoe u3
NN, BUHOBHbIX B COBEPLUEHWNW NPECTYMNIEHNS, UMEET CTPOro MHAMBUAY-
abHble faHHble, HO BCE TaKMe [aHHble MOMHOCTLIO BK/OYAOTCS B Tep-
MWH «0BCTOATENbCTBA, XapaKTepu3ytolye NNYHOCTb COBEPLUMBLLENO
npecTynaeHne nuua». To e caMoe MOXHO CKa3aTb B OTHOLLEHWUM BCEX
OCTa/IbHbIX (PAKTOB 1 O6CTOATENbCTB, OTHOCALLMXCS K MpeameTy AoKa-
3blBaHWSA. M0O3TOMY HEBEPHO CTaBWUTb CTPYKTYPY MpeameTa foKasbiBaHuWs
B 3aBMCMMOCTb OT OCOGEHHOCTE MPECTYMSIEHNs U COBEPLLUMBLUMX €ro
ML, €CAIN He YMYCKaTb 13 BUAY ANANEKTKMN 0BLLEr0 N eAMHUYHOTO.

B nonb3y OTMEYEHHOrO Bbile B3r/f4a He rOBOPUT M TO, UTO A1
BbISICHEHMS1 OHOF0 M TOrO K& 06CTOATENbCTBA NMpeaMeTa AOKa3blBaHMs
N0 PasNYHbIM fenaM Hepeako MPUXOAMTCA WCCNefOoBaTb JANeKO He
OAMHAKOBbLIA 00BbEM [aHHbIX U MaTepuasnoB. [elCTBUTENbHO, B OAHUX
Cnyyasix, CKakeM, (hakT youiicTea U3 XYNUraHCKNX MOOY>XAEHWIA OKa3bl-
BaeTCs AICHbIM C CamMoro Hadana CnefcTeums, a B Apyrux — nocne Tuia-
Te/IbHOW MPOBEPKM MHOTOYMCAEHHBIX BEpcWid. Mo ogHUM fenam Auuo,
coBepLUMBLUEE MPECTYNHOe aesHue, urypmpyeT eule B Ctagum BO36yX-
[EHNs YroNoBHOTO Aena, a no ApYrMM — BbISIBASETCS MOC/E 4AUTENbHO-
ro0 N CNOXHOro paccnefoBaHus W T. 4. OfHaKo OT 3TOr0 CoAepXKaHue
npegMeTa NPoLEeccyasbHOro A0KasblBaHUS HE MEHSIETCS, MOCKO/bKY BCe
Takue MaTepuanbl v BEPCUM UCCNeAYHOTCS pagn YCTaHOBEHUS HaInyms
WA OTCYTCTBUSA TEX XKE CaMblX 06CTOATENbCTB (MPECTYMHOE AesiHME, CO-
BEPLUMBLUME €ro nua 1 Ap.), AOKasblBaHWE KOTOPbIX 00s13aTeflbHO Mo
KaXxgomy geny.

TakuM 06pa3oM, 0COGEHHOCTU KOHKPETHbIX A€l W OTAe/bHbIX
CTaamii cyaonpon3BoaCTBa He Aak0T AOCTaTOYHOrO0 OCHOBAHWS f/1s TOro,
4TOGbl MOXHO 6bI/10 CTaBUTb B 3aBUCUMOCTb OT HMX NPeAMET MpoLeccy-
aIbHOrO [10Ka3blBaHMs. CoaepXxaHue 1 CTPYKTypa 3TOro npeamerta eau-
Hbl NS BCEX YrOMOBHbIX &N W /1S BCEX CTaauid UX ABUXKEHMS. VIMEHHO
Gnarofaps 3TOMy MOHSTME MpeAMeTa MPOLECCYasbHOrO [0KasblBaHWs
SBNSETCA OOLMM [/ BCEr0 YrofIOBHOIO MW FPaX/AaHCKOro Cyaonpouns-
BOACTBA.
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Mpeaenbl NpoLeccyanbHOro oKasblBaHUs

daKTbl U 06CTOATENLCTBA, MOA/EXALLME YCTAHOBIEHUIO NO Aeny,
BCErJa MHOrOKayecTBEHHbI, WMMEKT OFPOMHOE MHOXECTBO CBOIACTB
(YepT, NPM3HAKOB, CTOPOH), HEUCYUCIUMBIMI HUTAMW CBS3aHbl CO MHO-
TMMU APYTUMU SBNEHWAMM peasibHOW AeiiCTBUTENbHOCTU. UT06bI 1Ucche-
[l0BaHWe 3TWX (DaKTOB W 06CTOATENLCTB HE ObINI0 HN MOBEPXHOCTHBIM, HU
GECKOHeYHbIM, B TEOPUM W MpaKTWKe Yro/fIOBHOMO CyAOMNpOM3BOACTBA
TpebyeTcs eLle Of4HO MOHATWE — MOHATWE NPefenoB MPOLEeccyanbHoro
[0Ka3blBaHWS.

JaHHOe NOHATNE OTHOCWUTCA K YACAY NPUHLMMIMANBHO BaXKHbIX Ka-
Teropuii foKas3aTeNlbCTBEHHOMO MNpaBa, TaK KakK An1s YCMeLHoro AocTu-
YEHMs1 LIeNN [I0Ka3blBaHWS HEOOXOAMMO MNPaBW/IbHOE MOHUMaHWE He
TO/bKO €ro npeameTa, HO U NPeaesos.

Tem He MeHee [0 HefjaBHEro BPEMEHM BOMPOC O npegenax npo-
LieccyanbHOro AoKasblBaHWs B Hallleld HOpWANYECKO NuTepaType CheLu-
anbHO He m3yyancs. OCHOBHOW MPUYMHON TaKOro NOMOXEHMS SBASNOCH
OTOXX[ECTBNEHME €ro ¢ BONPOCOM O NpeAMeTe [0Ka3blBaHUs, BCTpeYato-
LLieecs B pafe cneuyanbHbIX paborT.

CwelleHVe npeameTa v NpegenoB NpoLeccyaibHOro0 A0KasblBaHUs
He MOFN0 Mpu3HaBaThCs OnpaBfaHHbIM. Mpy Bceld CBOeW GAM30CTU 3TK
MOHATVS He paBHO3HAYHbI Apyr Apyry. Ecnv npeameT AoKasblBaHWS OT-
BEYaeT Ha BOMPOC: YTO0 MOAJ/IEXNUT MO3HAHWIO, TO Npefesbl JoKa3blBaHUS
YKa3bIBalOT Ha rNy6uHy, OMTUMa/lbHble FPaHULbl MO3HAHMS U 060CHOBaA-
HUS 3TOrO NpeagmeTa.

B HacTosiee Bpems GOMbLUMHCTBO COBETCKMX HOPWUCTOB MOA4ep-
KMBAKOT CaMOCTOATENLHOCTb MOHSATUS «Npefenbl A0KasblBaHWs». OfHAKO
Cpeay HMX TOXE MoKa HEeT efUHCTBA B €ro TpakToBKe. OfHW MonaraoT,
YTO 3A€Ch MMEETCA B BUAY «Heobxoaumas rnybuHa nccnefoBaHns cylle-
CTBEHHbIX 06CTOATENLCTB, 06ecneymBaioLLias LOCTOBEPHOE MOCTVDKEHMWE
WX CcnefoBaTeNieM M cyfaom». [pyrve nog 3TUM MOHATMEM NoA-
pa3ymeBatoT Kpyr (COBOKYMHOCTb) [0Ka3aTeNbCTB, KOTOpble Heobxoau-
Mbl W [IOCTaTOYHbI ANS1 YCTAHOBNEHWA BXOAALMX B MPeAMET [OKa3biBa-
HU 06CTOATENLCTB. MO MHEHUIO TPETbUX «Mpeaenbl AoKasblBaHWS Xa-
PaKTepU3YyOTCA COBOKYMHOCTbIO 0BCTOSTENbCTB, WCCEA0BaHWE KOTO-
PbIX MOXKET MMETb 3HAYEHWE 151 NPaBU/IbHOIO Pa3peLLIEHNs Aena, U BCex
TeX WCTOYHMKOB [0Ka3aTeNlbCTB, MOCPEACTBOM KOTOPbIX BbISCHSAOTCS
3TN 06CTOATENbCTBA» W T. A. Takoi pasHOOOW 3aTPyAHAET HaXOXAEHNE
€CTECTBEHHOIr0 MecTa JaHHOr0O MOHATUS B TEOPUM 1 NPaKTUKe MpoLeccy-
a/lbHOMO 10Ka3bIBaHMS.

Mpy KpUTUYECKOM pa3Gope MPUBEAEHHbIX Bbille CYXXAEHWIA Haao
B MEpPBYI0 OYepefb OTMETUTb COMHUTENLHOCTb CTPEM/IEHUS BUOETb B
npefenax [oKasblBaHUs «COBOKYMHOCTb OGCTOSTENbCTB, MCCNef0BaHME
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KOTOPbIX MOXET UMETb 3HAuUeHWe A NPaBUILHOTO paspeLleHns fena»
3T 06CTOATENLCTBA COCTAB/SIOT NPEAMET [J0Ka3biBaHUS U HUKaK He MO-
yT PacLeHMBaTbCs KakK MOJIHOE UMM YaCTUYHOE BbIPAXKEHWE MOHATUSA
NpefieNioB [10Ka3blBaHWs, eCNV MPeAMET [O0KasblBaHWS He MOAUUHSTHL
3TOMY MOHSATMIO 1 He PacTBOPSTb B HeM. A MOCTynaTb Tak, OYeBUAHO,
HEMb3s, MOCKOMbKY 3TV KaTeropum CBsi3aHbl C PasHbIMM acnekTamm npo-
LlecCyaNibHOro [10Ka3blBaHUS 1 He OTHOCATCS APYr K APYry Kak uYacTb K
Lenomy.

UT0 >Ke KacaeTcsi OCTa/bHbIX M3 YMOMSHYThIX Bblllie (hakTOpoB, B
YaCTHOCTW TaKMX, Kak rny6uHa NCCnef0BaHUs 0BCTOSTENbCTB Aena, Kpyr
MOATBEPXAAIOLLMX 3TN 06CTOATENbCTBA J0Ka3aTeNbCTB U Tpebyemas co-
BOKYMHOCTb MX UCTOYHWMKOB, TO OHU [E/CTBUTENBHO TaK WM MHAue Xa-
paKTepU3yOT Npeaenbl A0Ka3blBaHWA Mo feny. Ho Kaxablii 13 HUX npea-
CTaB/AETCS MWL OTAENbHLIM MPKU3HAKOM [AHHOTO MOHATWS, HeaoCTa-
TOYHBIM [1/151 HAJIEXKALLEr0 PACKPbITUS €ro CYLLIECTBA.

Kak y>e Hamu OfiHaX[bl OTMEYanoch, MOHATUE «Mpeaenbl Mpo-
LLeCCYaIbHOrO [J0Ka3blBaHWA» MMEET HECKO/bKO B3aMMOCBA3aHHbIX rpa-
Hell, 0JVHAKOBO BXHbIX MPU YACHEHUN Er0 CMbIC/IOBOFO COAEPXKaHWs.

Mpexxae BCEro, OHO 03HAYaeT OMPEJENeHHY0 CTeneHb KOHKpeTU-
3aUMn U AeTanmsalmn Kaxaoro o6CTosTeNbCTBa NpeaMeTa [oKasblBaHws,
o6ecreunBarolLyto HeoGXoauMyto TyGuHy ero WCCrefoBaHNs Mo Aeny.
MoSCHMM 3TO Ha OJHOM NpPUMepe.

B cnefcTBEHHOI 1 Cyie6HOI MPaKTUKe HE MOXKET GbiTb HW Of|HOTO
YrOfIOBHOIO e, MO0 KOTOPOMY COBbITWE MPECTYMN/IEHNs He paccMaTpu-
Baslocb Gbl Kak 0OCTOSTENbCTBO, BXOAALlEE B NPeAMET [0KasblBaHUS.
Tem He MeHee, HEpPEAKO BbILLECTOALLUME CYfbl B KaYeCcTBE OCHOBaHWS K
OTMEHE MPWUroBOpa YKasblBalOT Ha TO, UTO «0BBMHEHME B XanaTHOCTM
BO3MOXHO /I1LLIb B Cyyae, eC/i JO/KHOCTHOE N0 He BbIMOHIMO 06S5-
3aHHOCTElA, KOTOpbIE Ha HEro BbIM BO3MOXEHbI», «yyacTue B fipake, Mno-
BreKILel yOUIACTBO, ellle He 03HAYaeT, YTO BCE ee YYaCTHUKU HecyT OT-
BETCTBEHHOCTb 3a YBUIACTBO», «OBBUHEHME B MOHYXAEHUN SKEHLLMHBI K
BCTYM/IEHUIO B MO/OBYIO CBA3b MOXET GbiTb MPaBUIbHLIM TOMLKO MpU
[l0Ka3aHHOCTY TOT0, YTO Ha MOTEPMEBLLYIO OKa3bIBalOCh BO3fEMCTBYE C
1CMo/b30BaHNMEM €€ MaTepUasibHOW WK CyXKeGHON 3aBUCUMOCTI,
«ONs NPaBWIbHON KBaMGMKALMA MPECTYNNEHWUIA, COBEPLLUEHHBIX He-
CKOMIbKVIMU NIMLAMK, [OMKeH ObiTb BbISICHEH XapaKTep MPecTynHbIX fAeid-
CTBUIA K&XKAOT0 M3 BUHOBHBLIX» W T. f. [pOUCX0ANT 3TO B NEPBYIO Oue-
pefib NOTOMY, UTO OpraHamu CneaCcTBUsS U CyAOM NepBOi MHCTAHLMM MO-
BEPXHOCTHO MccredyeTcs 06CToATeNbCTBO (MPECTYNHOE fesiHWE), BKIILO-
YeHHOe B MPeAMET [0oKa3biBaHWs Mo feny. [esHue HefoCTaTOuHO KOH-
KpeTu3MpYyeTCsl, OCTAOTCS He YTOUHEHHLIMU €ro MHOTMe AETanN, Xapak-
Tep W 06CTaHOBKA COBEPLUEHWS| WU [pYrue CYLIECTBEHHbIE MOMEHTHI,
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BC/MIICTBME YEro He AOCTMraeTcs Ta rnybuHa uccnefoBaHuMs, KoTopast
HeobXxoauma Anst AOCTVXKEHNS 0O BEKTUBHOW UCTUHBI.

C [apyroii CTOpPOHbI, YCTaHOBNEHWE MpeAena AoKasblBaHWs CBUE-
TeNbCTBYET U 0 TOM, UTO 06CTOSTENLCTBA, BXOAALME B NpeaMeT [OKa3bl-
BaHWA N0 Aeny, UCCNeayroTCs He BO BCex 6e3 UCK/UeHUs aetansx (Ya-
CTHOCTSIX, CBAI3SX), a B TOW Mepe, B KaKOW Te UKW WHble JeTann Hy>HbI
NS YCnewwHoro OCyLIeCTBAEeHNs 3afady CcyfonpousBoactea. Ecnu, fo-
NycTWM, [OKa3blBaeTCs (PaKT M3HACWIOBaHWS, TO HeT HagobHocTu ¢ tho-
Torpacnyeckoii TOUHOCTLHO BOCMPOM3BECTY MMEBLLIYHO MECTO MeXay 06-
BMHSIEMbIM W NOTeprneBLUei 60pbOYy, a JOCTaTOYHO [0Ka3aTb BCTYM/EHME
B MOSIOBYIO CBAI3b HACW/ILCTBEHHBLIM MYTEM W CYLIECTBEHHbIE MOMEHTbI
3T0ro Hacunus. Korga yctaHaBnmMBaeTcs (hakT 3M10CTHOMO Xy/MraHCTBa,-
He 006s3aTelbHO AeTann3nMpoBaTh BCE 6€3 WCKMOYEHUS HeLeH3YpHble
BbIPXXEHNSI U LMHWYHbIE AEACTBMA BUHOBHOMO; MOXHO OFpaHUYUTHLCA
BbISIB/IEHEM HaMOO/Mee CYLLECTBEHHBIX, JEP3KUX U LIMHWNYHBIX AEACTBUIA,
rpy6o Hapyluatolmx 06LIECTBEHHbI NOPSAOK U BblpaXKaroWmX SBHOE
HeyBaXKeHUe K 06LLeCTBY U T. 4.

Mpy HEKOTOPbIX CNOXHbLIX MPECTYNAEHNAX Npeaensl [oKa3biBaHWS
MOMOraloT pelnTb, B Kakoli Mepe Hafo ycTaHaBMBaTb KOHKPETHblE,
eVHNYHbIE NPOTMBOMNpPABHbIE AENCTBUS, XOTS U COBEPLLUEHHbIE Ha MpPO-
TSOKEHUWM ANUTENbHOrO Mepuofda BPEMEHU, OfHAKO BCe XXe COCTaBAsto-
e eguHoe NpecTynHoe AesHue. Ecnun, ckaxem, MLO B TeYeHWEe MHO-
X NeT CMCTEMATMYECKN 3aHUMANIOCh CMEKYNSLMER 1 3a 3TO BPeMs COT-
HY pa3 CKynaso 1 nepenpojaBasno C LeSbio HaXMBbI pa3iMyHble TOBapbl,
TO, €CTECTBEHHO, BO3HMKAET BOMPOC: TpebyeTcs Nn JoKasaTb BCe 3TW OT-
JenbHble (hakKTbl CNEKYNAUMM 6e3 UCKIKYEHNUS UK AOCTaTOYHO YCTaHo-
BATb Hayasio NPeCcTyMnHON AesTeNbHOCTU U TaKoe KOMMYECTBO €6 KOH-
KPETHbIX NPOSIBNEHWIA, KOTOPOE HE OCTaBMSIET HNKAKOr0 COMHEHUS B Ha-
AVYMK CNeKyNsuun B BUAE NPOMbICIA U JaeT NosHoe NpeAcTaBieHune o
XapakTepe 1 rpaHuuax aToro NpecTynneHus. 08 npaBUnbHOMO pPeLleHns
TaKoro BOMpoca Hafo Y4YecTb, YTO MO HEKOTOPbLIM NPOAOHKAEMbIM M CO-
GupaTenbHbIM MPECTYMNEHMAM, KOTOPble 00pa3yrOTCs M3 MHOXECTBA OT-
AenbHbIX (EAMHUYHBIX) OOLLECTBEHHO OMacHbIX [AeWCTBUIA, He Bcerga
TpebyeTcs MccnefoBaHWe BCEX 3TUX AeNCTBUIA Ge3 elMHOro WUCKYe-
HWS, [OKa3blBaHWEe MOXHO OrpaHWuYUTb pamMKaMK, YKasblBatOLWMMU Ha
Hayano, KOHeL, 1 OCHOBHOE coflepXKaHue NPecTyMnHON AesTeNbHOCTU. ITU
pamMKu BMOMHE CMOCOOHbI CO3A4aTb HEO6XOAMMYHD TAY6UHY W MOMHOTY
nccnefoBaHMs MOA0GHbLIX MpecTynsieHniA. OHWM MO3BOMAKOT TOYHO BbI-
ABUTb XapakTep, rpaHuUbl, TSHKECTb W BpeAHble MOCNeACTBMS  CO-
[EesHHOrO M B TO XKe Bpems 0CBOOOXAAOT CefCTBME OT HEHYXKHOIO Tpy-
[a No fanbHeillemMy A0Ka3blBaHWIO (haKTOB M UX [eTaNeil, KoTopble He
MEHSIOT CYLLECTBa COAEAHHOrO.
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Pa3ymeetcs, 4TO peyb B [@HHOM C/lyyae OTHIOAb He WAET O BO3-
MOXHOCTY HEonpaBaHHOTO CY)KeHUs Npesenos NpoLeccyanbHoro foka-
3blBaHMA MO Ka&XAOMY CIOXHOMY NPecTynfieHunto. PacnpocTpaHeHHOi
OLUMOKOIA, OCOBEHHO MO fenam 0 MOAYYeHWU B3ATOK, O MPUCBOEHUSAX, O
CNY>XeBHbIX NOANOrax M XULLEHUAX, ABMSeTCA TO, YTO cnegosaTenu no-
PO OrpaHNYMBaIOTCS Pacc/iefoBaHeM TO/bKO (DAKTOB U 3MWU30A0B, KO-
TOpble ObIfIN U3BECTHBI NPU BO3BYXXAEHWWN YrOIOBHOIO Aena, 1 He npo-
ABNANOT [O/HKHOW HACTOMUYMBOCTY AN OOHapYXXeHUs APYruX aHaloruy-
HbIX JEe/ACTBWIA BUHOBHOMO. 3TO BEAET K TOMY, YTO NPECTYMNaeHMe oTyac-
TN OCTAETCA HEPACKPBITHIM.

Heobxogumas rnybuHa uccnefioBaHus LOMKHa 06ecneumsatbes a
OTHOLLEHUW HE TOMIbKO CaMOro NpecTynHoro AesHWs, HO 1 BCeX OCTasb-
HbIX 06CTOATENLCTB, BXOAALLMX B NPeAMeT J0Ka3biBaHuA No geny. Kax-
[0e 13 3TUX 0OCTOATENBCTB HY)KHO KOHKPETWM3UpoBaTb W LeTann3vpo-
BaTb, C YY4eTOM MPU3HAKOB AMCMO3WLMWIA COOTBETCTBYHOLMX HOPM Ma-
TepUa/IbHOrO M NpoLiecCyasbHOro npaea, B TOW CTEMeHW, B Kakoi 370
CYLLECTBEHHO A5 JOCTUXXEHUA 0OBEKTUBHOW UCTHUHBI.

MoHATWe Npefenos MpoLecCyaibHOro A0KasblBaHus, fjanee, oTBe-
YaeT ¥ Ha BOMPOC: B KAKOM 00beMe [0/MKHbI 6bITb COOpaHbI, UcCneLoBa-
Hbl U OLEHEHbI [0KA3aTeNbCTBA U X UCTOYHUKM 4151 TOTO, YTOBbI MOXHO
ObII0 NPU3HATL Ha/IMUKME WU OTCYTCTBUE KAXKAOro U3 06CTOATENLCTB,
NOANEXalUmMxX YCTaHOBNEHWIO NO feny? ViHaye rosops, OHO OMNpefenseT
1 COBOKYMHOCTb TeX [0Ka3aTeNbCTB U UX UCTOYHUKOB, KOTOPbIE HEO6-
XOAUMbI U JOCTATOuUHbI AN NPU3HAHWUS JOKa3aHHLIMW Kak BCell cucTe-
Mbl 06CTOATENLCTB ((hakTOB), COCTABNAOLWMX NPeAMeT [oKa3blBaHWA
Mo Aeny, Tak 1 KaXkoro 13 HUX B 0T AeNbHOCTMW.

MpeacTaBAsfeTcs HeonpaBAaHHbIM YTBEPXAEHWE O TOM, YTO KO/U-
YecTBEHHasi CTOpOHA A0Ka3aTeNbCTBa 06pasyeT CamMOCTOSTE/IbHOE MOHS-
Tne «0BbeM [10Ka3aTeNbCTB», CYLIECTBYHOLLEE HapsAy C npeaenamu fo-
KasblBaHMs. Hafo6HOCTM B TakOM MOHSTUW B [eACTBUTENLHOCTU HET.
Takune akTopbl, KaK Kpyr, 06beM M KONMYECTBO [J0KA3aTeNbCTB W UX UC-
TOYHWKOB, TPeByeMbIX MO AeNy, MOMHOCTLI0 OXBATbIBAIOTCA MOHATUEM
«TpefieNibl MPOLECCYabHOTO 10Ka3bIBaHMsI».

STOT acmekT [JaHHOro MOHSTUS UMEeeT BaXHOe 3HaueHue. Ecnu,
HanpumMep, Xy/MraHCK1e [eiicTBUS COBEpLLEHbI B MPUCYTCTBMM GOMbLLO-
ro uucra nofeid, Hano NPaBUILHO PELUUTL, CKOMBKO CBUAETENEN creay-
eT [0NPOCUTb, YTOBbI [ECTBMS BMHOBHOTO CUMTaTb [I0Ka3aHHLIMU C
[OMKHOW NonHOTOW. Koraa npoBepsitoTCs 06CTOATENbCTBA, XapaKTepu-
3ylOLLME NNYHOCTb OBBMHSEMOrO, HEOGXOAMMO PELLNTb, KOTO W3 rpaX-
[aH, KOTOPbIM MPUXOAMUAOCh YacTO CTaNKMBATLCS C HAM MO paboTe U B
BbITy, NpUrNalWaTh CBUAETENSMM MO Aeny W T. 4. Bo Bcex NogoGHbIX
Cyyasix O4YeHb BaXKHO YMETb HAMETWUTb ONTUMabHbIA 06beM (Kpyr) Ao-
Ka3aTefbCTB W UX MCTOYHWMKOB, YTOGbI, C OfJHOW CTOPOHbI, 06EcneUnTh
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TLATENbHOCTb MCCNeLOBaHUA COOTBETCTBYHOLLMX OBCTOSTENLCTB U Bbl-
SBNEHNe OOBEKTMBHOM WCTWHBLI, C APYroil — mnpeaoTBpatuTh Gec-
LeNbHYKO TpaTy CWi M CPeLCTB OpraHoB CrneAcTevs (Cyfa) WM Heonpas-
[aHHbIVi OTPbIB FPaX[AaH, Bbi3bIBAEMbIX B Ka4yecTBe CBUAETENENR, OT UX
OCHOBHbIX 3aHATUIA.

He meHee LieHHO MpaBu/bHOe onpefeneHne Tpedyembix hakTuue-
CKUX JaHHbIX U UX WCTOYHUKOB MO feflam, rAe yXKe M3BECTHble 06CTos-
Te/bCTBa COLEAHHOrO NPOTUBOPEUMBLI U AN YCTPAHEHNS 3TUX MPOTMBO-
peunii HY>XXHO N0 Kpynuuam cobupaTb paspo3HEHHble, Ha MepBblit
B3r/15, [AOKa3aTeNbCTBEHHble (DaKTbl. TaK, HeKUin MWHUTYH Obin Npu-
B/IEYEH K YTONIOBHOW OTBETCTBEHHOCTU M OCYXAeH no 4. 1 cT. 108 YK
PC®HCP no 06BMHEHMIO B TOM, UTO OH 4 aekabps 1970 roga yaapom B
MpaBblil rNas NPUUUHUA TAXKME TENECHble MOBPEXAEHWNS CBOEW 3HaKO-
Moli MaKCHTOBO, NIMLLMB ee 3peHns Ha 3TOT rnas3. BbiBog 0 BUHOBHOCTM
OCY>K[IEHHOTr0 OCHOBbIB&/ICS FN1aBHLIM 06Pa3oM Ha 3aK/YeHUN CyLebHO-
MEAVLIMHCKON 3KCMePTM3bl 0 TOM, YTO «MMetoLleecs Y MaKCloToBOI Te-
NecHoe noBpexaeHne (MOTeps 3peHMst Ha MNpaBblil 1a3) OTHOCUTCS K
paspsgy TSHKKMX», U Ha MOKa3aHWAX camoii MoTepreBLUei, YTO BEYEPOM
4 pexabps OHa B CBOei KBapTMpe BMeCTe C 06BMHSIEMbIM U TPUHAALATM-
NETHVM CbIHOM BbINWAa GYTLIKY BOAKM, MOTOM CbIH YAanuics, nocne
yero MUHUIYH cTan 06HMMATL ee W, BCTPETUB COMPOTMBIIEHUE, CUMBHO
yAapui Kynakom B MpaBblii [N1a3, YTO MMEHHO 3TO W MOBMEKNO NOTEpto
3peHus. O6BUHAEMbIi MUHWUTYH KaTeropuyecku oTpuuan BUHY B Mpu-
UMHEHWUN TOXKKMX TENECHbLIX MOBPEeXAeHU MakClOTOBOM, NOACHASA, YTO
XOTA B YKa3aHHbI/ Bevep Mocne COBMECTHOW BbIMMBKW OH AEACTBUTENb-
HO OCTaBa/ICs Ha HEKOTOPOe Bpems HaefuHe ¢ MakCIOTOBOI B ee KBap-
TVpe, OfHaKO HUKaKMX HaCWMbCTBEHHbIX LEMCTBUI TaM He NpesnpuiHu-
Mas1, a MaKCloTOoBa [1aBHO >KasioBajlacb Ha 6011 B 06/1aCTU NPaBoro rna-
33, B MEAMLIMHCKME yUYpeXaeHns obpaTnaack Ub cnycTa 6 gHel U Mbl-
TaeTcs MCNoMb30BaTh (PakT NOTEPM 3peHNUs NPOTMB HEro, MCTA 3a OTKas3
YKEHUTBCA Ha Hel. Mpu Takmx NPOTMBOPEUMBLIX LaHHbLIX Hag/iexano co-
6patb NO feny AOMO/HUTENbHbIE [OKA3aTeNbCTBa W UCTOYHMKN, YTOObI
BbISICHUTb: B KaKOM COCTOSIHWM Obl/1 MPaBblIii a3 noTepresLUei Ao 4 ae-
Kabpsi; Ha 4TO KOHKPETHO M KOMY OHa KanioBasiaCb HernocpeACcTBEHHO No-
C/le NPOUCLUEALLIErO B 3TOT BeYyep, NoYeMy OHa K Bpadam obpatuiack no
JaHHOMY MoBoAy ToNbKo Il gekabps: B KakOM COCTOSiHMM MakcroToBa
npuwna B 60MbHULY M YeM 06bsICHSNA (haKT HECBOEBPEMEHHON SIBKM 3a
MELMLMHCKOM NOMOLLBIO M MMetoLimecs B 06/1aCTy NpaBoro rnasa cca-
JVHbI; KakoBa 6blna JaBHOCTb 3TUX CCafWH; BOSMOXHO /11 MONYYEHUE X
npu yaape Kyfakom Wan npyu CTONKHOBEHUW C NpeamMeTaMy LOMaLLHEro
06Mx0fa; KakoBa HEMoCPefCTBEHHAs MpUuYMHA NOTEpU MNOTepneBLUel
3pEHNS; HE BbINO NN Y Hee KaKUX-Mb0 COMyTCTBYHOLLMX 60NMe3Hel U T. .
be3 TLaTeNbHOro WCCnefoBaHUA BCEX 3TUX «pdeTanei» Heb3d 6bino
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NPU3HaTb LOKAa3aHHbIM WWN HeJoKa3aHHbIM NPeCTYNnHoe LesHUe, UHKPU-
MUHMpYemoe 06BKHAeMOMY. COOTBETCTBEHHO TOMY BCe (aKTUYecKue
[aHHbIe, CYLLEeCTBEHHbIE ANS BbIACHEHWUS TaKMX 06CTOATENLCTB, LO/KHBbI
ObInn 0653aTeNbHO BOB/EKATLCA B Mpefesibl JOKasbliBaHUs N0 Aeny. Tem
He MeHee, OpraHaMi NpeABapuTeNbHOIO pacc/efoBaHUs U Cyfa OHW CO-
6paHbl He Oblnn, 1 3Ta OWMOKa B onpeaeneHnn obbema (Kpyra) Tpebye-
MbIX [0Ka3aTeNbCTB U MX MCTOYHWKOB MpUBENa K OTMeHe Npuroeopa
BbILLECTOALLMM CYLOM B KaccaLMOHHOM MopsfKe.

MoMUMO BCEro CKasaHHOro, NMoHATME NPeAenoB NPOLEcCyanbHOro
[OKa3sbIBaHMSI MMEET ellle OAMH BaXKHbIA acneKT — Bblpa>kaeT Co60it
TaK>Ke CTeneHb [JOCTATOYHOCTU MCCNELyeMbIX BEPCUMA U MOJHOTHI,
060CHOBaHUs BbIBOOB NO feny. B COBETCKOM YrofioBHOM Mpouecce B
npesensl JoKas3biBaHWA BXOAWUT MPOBEPKA BCEX BO3MOXHbLIX BepCUii U
aHanM3 BCeX AaHHbIX, HEOOXOAMMbIX AN1s BCECTOPOHHEr0 0BOCHOBAHUS
KeoK[oro BbiBoAa no geny. OcCTaB/ieHWe BHE MONSA 3pPeHWs CrlefoBaTens
(cypein) yacTn Bepcuil, BbITEKAKOLMX M3 KOHKPETHbIX YCNOBUIA Aena, Unn
cnaboe 060CHOBaHME [OKa3aHHOCTU MO0 HeAOKa3aHHOCTU WCKOMbIX
(haKTOB O3HAYaeT HEernpaBOMEPHOE CY)XXEHWE, a HarpoOMOXAEHWE CrneacT-
BMSI HaZlyMaHHbIMW BEPCUSMM 1 LOBOJAMU — HECOCTOATENbHOE pacluu-
peHWe npesenoB NpoLeccyanbHOro LOKasblBaHUS.

B npakTuke Yalle NpUXOAMTCA CT/IKMBATLCA CO CyYasmu Heon-
PaBaHHOTO CY)XXEHWsI MpPefenioB JOKas3blBaHUA B 3TOM nnaHe. o geny
CatmHa, Hanpumep, OCYXAEHHOro no ct. ¢T. 206 4. 3 n 108 4 1 YK
PC®CP, cnegoBatenem 1 CyfoM MEpPBO MHCTaHLMMX UCCNea0Banach Of-
Ha Bepcus, CyTb KOTOPOW COCTOSNA B MPEATNON0KEHUN O TOM, YTO 06BU-
HSEMbIA B X04e ApaKu, YUMHEHHOW UM MO XYNMraHCKUM MOGYXAEHWUAM,
MHYN B XWBOT noTepnesllemy CuUHeeBY, NPUYMHUB TEM CaMbIM MOBPEX-
[eHVe TOHKOTO KMWLUEeYHMKa, MOAMajatollee MNOA KaTeropuio TSHXKKMX.
Mexgy Tem 06CTOATENLCTBA fena Jonyckanu u gpyrve Bepcun. [paka;
NPOVCXOAM/IA Ha NEPPOHE YKENE3HOLOPOXHON CTaHUMKW, B Hei y4yacTBo-
BanO Oonee fecATM nul, NOTepreBwWNiA Obln 06GHapy>keH B 6eccos-
HaTeNlbHOM COCTOSHWUWM B HEMOCPEACTBEHHON 6AM30CTU OT penbca Yepes
[Ba-TpW yaca nocne fpaku, a SKCNepTbl YTBEPXKAaIN, UTO NOTEPNEBLUNIA,
MO MO/y4YNTb TaKoe MOBPEXAEHME Kak OT yaapa TynbiM NpeaMeToMm, Tak
N Npy NageHun Ha penbebl. Mpy TakMx JaHHbIX He MCKIYanach BO3-
MOXHOCTb TOF0, YTO NOTEPNEBLUNIA NONYUNI TSHKKOE TENECHOE, NMOBPEX-
[eHNe Npu NageHnn Ha penbCebl (Tem 60ee, YTO OH 6blN B HETPE3BOM CO-
CTOSIHUM) WX yfap TynbIM NPegMeTOM HaHec eMy KTO-nnbo U3 gpyrux
NnL, NPUHMMABLUKX y4acTue B Apake. OAHAaKO 3T Bepcun no feny He
NPoBepAINCL, Npesenbl 40Ka3biBaHWS OblIN HEMPaBUILHO CYXKEHbI, YTO
N NpUBENO K OTMeHe Cyfe6HOro MpMroBopa BBWAY HEMOSHOTbI NpoBe-
[EHHbIX NpeABapuUTeNbHOro 1 CyAebHOro cneacTBuil.
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Bce oTMeuyeHHbIe BBIlIE CTOPOHBI TIOHSITUS MPEACIOB MPO-
LIECCYaJIbHOTO TOKAa3bIBAHUSI OMMHAKOBO BaXKHbI U TOJIBKO B CBOEI COBO-
KYITHOCTM MOTYT JIaTh HEOOXOAMMOE IpEACTaBIeHHE O CYILEeCTBE TaHHO-
ro noHsTus. M moatomy ciemyer mpu3HaTh, UTO 100 npederamu 0oka3vl-
8AHUSI 8 COBEMCKOM Y20108HOM NpOUecce NOHUMAIOMCS MaKue epaHulbl
Mol 0esmenbHOCMU, KOMOPble BbipalCAOm NOAHOMY NPOGEPSEMbIX
C1e0CMBEeHHbIX 8epCull, 2nyOUHY UCCAe008AHUS NOOAEHCAULUX YCIAHO8~
AeHuto gpakmos (obcmosmenvcms), o6sem 0oKa3amenbCcme U Ux Ucmou-
HUK08, 0053aMenbHbIX 045 NPUBHAHUS HAAUYUS UAU OMCYMCMEUS IMUX
¢daxmos, u docmamounocms 060CHOBAHUS 86160008 NO Deny.

EnuvHbl 1M 5TU TpaHMIIBI TSI BCEX CTAAMM CYIONPOU3BOACTBA, IJIsI
pPa3IMYHBIX KaTeropuil neid M Uil BCEX TeX OOCTOSITEbCTB, KOTOpPbIC
BXOJISIT B TIPEIMET JIOKa3bIBaHUsI?

Borpoc 3TOT BecbMa CJIOXKEH, OJHO3HAYHO PEIaThbCsl HE MOXET,
HAJI0 PACCMOTPETH €T0 10 YaCTsIM.

M3BeCcTHO, UTO COBETCKMIA 3aKOHO/ATE/Ib Ha OpPraHbl cyaa, MpeaBa-
PUTEIBHOTO paccjeioBaHUs U MPOKYpPaTyphl BO3j1aracT OAMHAKOBO 00S-
3aHHOCTb «IIPUHSITh BCE TMPEIyCMOTPEHHBIE 3aKOHOM MEpbI JUISI BCECTO-
POHHETO, MOJIHOTO U OOBEKTUBHOTO MCCJIEAOBAHUSI OOCTOSITEILCTB JAeia»
(ct. 14 OcHOB YrojOBHOTO cCynorpou3BoacTBa). OH OTBepr Ipemio-
KEHUS OTHCJIbHBIX KPUMUHAJIMCTOB OTPAaHUYUTDH 3a1ady OpraHOB I03HAa-
HUS U CJICACTBUS BBISIBIEHHEM JIUIIb «HanboJjiee CyIIeCTBEHHBIX 00CTOSI-
TEJIbCTB JieJa» C TeM, YTOObl OCTaJIbHbIe JaHHBIE MCCJIEIOBAIUCh HEIOo-
CPEICTBEHHO B cyjae 6e3 JTOoKa3blBaHUSI MX OpraHaMu MpeaBapuTeIbHOIO
paccienoBaHusI. DTU MPEUIOKEeHNs] HE MOTJIA CITOCOOCTBOBATh JalbHEl-
1IeMy TMOBBIIIEHUIO KayecTBa paccjiefIoBaHUil M CylaeGHOro paccMoTpe-
HUSI YTOJIOBHBIX JIeJI, TIOCKOJIbKY 3a TAKUM «yIPOLIEHUEM» BBITJISIbIBAIA
BO3MOXHOCTb TTOBEPXHOCTHOTO MCCJICIOBAHMS psifia 00CTOSATENLCTB 1ea,
VMMEIOIINX 3HAYeHWEe B TMPABWJIBHOM OTIIPABJIEHUU COLUATUCTUYCCKOTO
npaBocyausi. [loaToMy mipenesibl MOKa3bIBaHUSI Ha MpeABApUTEIIBHOM
CJIEACTBUMU TIO NIEWCTBYIOIIEMY 3aKOHOIATEbCTBY OMPEIC/ISIIOTCS TaK XKe,
KaK ¥ MPUMEHUTEIBHO K CylIeOHOMY pa30oUpaTeIbCTBY; OHM OXBaThIBAIOT
yCTaHOBJIEHUE BceX (haKTOB U OOCTOSATEILCTB, MMEIOIIMX 3HAYCHUE IJIsT
BBINOJIHEHUSI 3a7a4 YTOJIOBHOTO CyIOIPOM3BOICTBA.

KoneuHo, oTHIONL He 00s13aTEIBHO, YTOOBI KOJIMYECTBEHHAsI CTO-
pOHa MPOBEPSIEMBIX BEPCUIl 1 00BEM MCCIIENYEMbIX MAaTePHUAJIOB T10 Iy
ObLIA COBEPIIEHHO OJMHAKOBLI BO BCex cTaausx mpoiecca. Makruuecku
BIIOJIHE BO3MOXHO KaK YaCTMYHOE CYXXCHHE CyJOM IOKa3bIBaHUS I10
CPaBHEHMIO C TIPEIBApUTEIBLHBIM paccieIOBaHMEM 3a CYET OTKa3a OT
MPOBEPKHU T€X BEPCUiIl M OOCTOSITEIBLCTB, KOTOPBIE JaBHO TTOJIHOCTHIO OT-
MaJii, TaK 1 HEKOTOPOE €ro pacliupeHue B CBSI3U C MCCIIEIOBAHUEM HO-
BBIX BEPCUI U MPUBJICYECHUEM JOMOJHUTEIBHBIX JOKA3aTeJIbCTB U UX MC-
TOUYHUKOB. U3MeHEeHUeE, TTOSIBIICHNE U OTIAACHUE BEPCHiA, IPeICTaBICHUE
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TEMU UM WHBIMW NIALLAMW PaHee HEM3BECTHBLIX MaTepuanos, NoayyeHue
HOBbIX OOBACHEHWIA, 3asiBNIEHME XOAaTalCTB y4yaCTHMKaMW Cyaonpoms-
BOACTBa — BCE 3TO BHOCUT KOPPEKTMBbI B [JOKa3blBaHWE B TOI UK apy.
roii ctagum npouecca. OfHaKo 3TO He JaeT OCHOBaHWA /11 KOHCTPYMpO-
BaHMs pasHbIX MpPeJenoB [oKasblBaHWA 41 PasMYHbIX 3TanoB fBUXKe-
HUSA YronoBHOro Aena. Tpe6oBaHMe O MOMHOTE WUCCMEA0BaHMS BCEX 00-
CTOSTENbCTB AeNna, 06 06ecneyeHnn OCTOBEPHOTO YCTaHOB/IEHNS HaM-
Uns MM OTCYTCTBUS KaXKAOr0 M3 HWX W O [OCTAaTOYMHOM OBOCHOBaHMM
BbIBOZIOB MO AeNy ABMSETCS 00WMM AN BCEX CTaamiA COBETCKOrO yro-
NOBHOMO MpoLecca, U OHO CBUAETENLCTBYET O TOM, UYTO AN BCEX 3TUX
CTaawii Npefienbl AOKa3blBaHWS B NPUHLMMNE eANHbI.

MonoxeHNe HECKObKO MEHSIETCS, KOrAa pedb WAET O BAMSIHUW Ha-
npeaenbl A0KasbiBaHWS TeX OOBLEKTUBHLIX OCOOEHHOCTEN, KOTOpble MO-
ryT OblTb XapaKTepHbl AN OTAe/bHbIX KaTeropuii yronoBHbix gen. Kak
rnyébuHa wuccnefoBaHNUs OnpefeneHHbIX 06CTOATENbCTB, BXOAALMX B
npeaMeT [0KasblBaHMs, TaK M KPyr maTepuaio, A06bIBaeMbIX AN WX
YCTaHOB/EHWS, MOAYAC 3aBUCAT M OT cneunduky gena. Tak, Mo Aenam
HECOBEPLLUEHHONETHUX MOANEXaT 0C060 TLIATENbHON MPOBEPKE 4MCIO,
MecCsiL, U Tof POXKAEHWUS NpaBOHAaPYLUMTENS, YCN0BUSA €ro BOCMUTAHMS W
CTeneHb YMCTBEHHOro pa3suTus (cT. 392 YMK PC®CP), Torga kak no
Jenam o MPecTyn/eHNsX, COBEPLUEHHbIX B3POC/bIMW NLAMU, 3TV AeTann
MOTYT 1 He MMETb CTO/b CYLLECTBEHHOrO 3HayeHUs. CnocobHOCTL 06BM-
HSIEMOr0 OTAaBaTb OTYET CBOMM AECTBMAM U PYKOBOAMTH UMW NPOBEPS-
eTCs CneLnanbHo, 3KCMEPTHLIM MyTEM ML B TeX CyYasx, Korga ectb
Kakue-nnbo AaHHble, CTaBsALMe MO COMHEHME ero MCUXUYECKYHD MOJHO-
LIEHHOCTb; MO OCTa/IbHbIM fenam faHHOe 06CTOATeNLCTBO NpeamMeTa fo-
KasblBaHWS MOXET W He HYXAaTbCA B TaKOW >Xe CTEMeHW rny6okom uc-
cnegoBaHun. Mo fgenam O MPECTYNNEHUAX, YYMHEHHbIX B COCTOSHWM
OMbSIHEHWS, TPebyeTcs 0CO60€e BbISICHEHME TOFO, HE SIBNSIETCS N1 06BU-
HAEMbIlA a/TIKOTO/IMKOM, MOAMEXALMM NPUHYAUTENLHOMY JIEUEHUIO, B TO
BpeMsi KaK Mo Apyrum genam 3TW AaHHble, XapaKTepu3ytoLme MYHOCTb
BWHOBHOrO, MOTFYT U He MoTpeboBaTbca v T. 4. Bce 310 no3sonseT 3a-
KMOUNTb, YTO OCOBGEHHOCTU TEX WM WHbLIX AN OKa3blBarT WM3BECTHOE
BAVSIHME Ha Npefenbl NPoLecCcyanbHOro AoKasblBaHus.

Ho 3gecb uMetoTcs B BUAY VMMEHHO OObEKTWBHblE OCOBEHHOCTM,
CBOIACTBEHHbIE OTAENbHLIM KaTeropusiM YronoBHbIX fef. Bpsg nm ectb
noyea N5 NOAAePXKaHWs TeX aBTOPOB, KOTOPble B HeAANEKOM MPOLUIOM
CTaBUAW Npefenbl JoKasbiBaHMS B 3aBUCUMOCTb OT MO3MLUN 0BBUHSIEMO-
ro, yTBepxgas, 6yATo MoMHOE Npu3HaHWe MM CBOEI BWMHbI MOXET Mo-
BfleYb COKpaLleHMe CcyaebHOro cneacTeus. Takas TOYKa 3peHMs Mnog-
BEprHyTa B HalLieil nuTepaType CnNpaBea/nBoOi KpuTukKe. Mo gencTeyto-
LLIEMy COBETCKOMY 3aKOHOAATEeNbCTBY «MpU3HaHWE OOBUHSIEMbIM CBOEN
BMHbI MOXET ObITb MOMOXEHO B OCHOBY OOBWMHEHMS NNLLIL NP MOATBEP-
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KIEHUU TIPU3HAHUSI COBOKYITHOCTBIO MMEIOIIMXCS T0KA3aTeIbCTB 110 Ae-
ay» (ct. 77 YIIK PC®CP). I1o Bcsgkomy meiry mpeleibl TOKa3bIBaHUS
JOJKHBI OYEPUMBATBCSI TAKUM OOpa3oM, UYTOOBI BHIBOI OPraHOB Cyna,
MPOKYPaTypbl U TIPEIBAPUTETHLHOTO paccieloBaHUs O HAJIMYUU WIU OT-
CYTCTBUU OOCTOSTEILCTB, MOJIeXAlIUX YCTAHOBJIGHUIO, HE 3aBUCENT OT
MO3ULIMU OOBUHSIEMOTO.

Ham ocraercs paccMOTpeTh TMOCJIEIHIO YacThb IMOCTaBJICHHOTO
BBIIIIE BOMPOCA, KACAIOIIYIOCs] BO3MOXHOCTU Kakoii-i1nbo nuddepeHma-
LIMU TIPEJIEJIOB MPOLIECCYATbHOTO TOKA3bIBAHUSI B OTHOLIEHUU OTIEJIbHbBIX
dakToB (00CTOSATENBLCTB), UMEIOIIMX 3HAUCHUE TI0 Neiny. Peub 3nech uuer,
KOHEYHO, He 00 0OCYXIeHUU TOTO, HET JIM Pa3HbIX CTeTIeHEel YCTaHOBIIe-
HUSI TOCTOBEPHOCTH 3TUX (akToB. TyT ABYX MHEHUIl ObITh HE MOXET;
Jo06oe U3 OOCTOSTENbCTB, TMOMJIEXAIINX YCTAHOBICHUIO, HOJIXKHO OBITH
JI0OKA3aHO JIOCTOBEPHO. YKa3aHHBIN BOMPOC MMEET HAyYHbIl U MpaKTUie-
CKUI MHTEpeC JIUIb B TJIaHE TeX 0OCTOSITENIbCTB, KOTOPbIE MOTYT paclie-
HUBATbCS KaK oOuwjeussecmuvle, NperoOUUUAAbHO YCMAHOBAEHHble UAU
npesromupyemble 3aKOHOM.

B coBeTckoM TpaXmaHCKOM Mpoliecce CUYUTAETCsl OEeCCIOPHBIM,
YTO OOIIEeU3BECTHBIE U MPEIOAUIINATBHO YCTAHOBIEHHbIE (DaKThl B MpeEJ-
MeT J0Ka3bIBaHUSI HE BXOJST M KJIAAYTCSl B OCHOBY CyIeOHOTO pelleHus
0e3 10Ka3bIBaHUs 1O fAey. Takas TouKa 3peHUs] HaXOIUT CBOE MOATBEp-
xkaeHue B cT. 55 I'MIK PCOCP, roe 3t ¢akThl Ha3BaHBI 00CTOSITENIBCT-
BaMU, HE TMOJIeXalluMU J0Ka3biBaHUI0. Tak Ha3bIBaeMble 3aKOHHBIC
MPE3YMITIIUU B 3aKOHOJATEIBCTBE Psijia COIO3HBIX PECIyOJIUK TOXE OTHE-
CeHbl K ynciy GakToB, He MOJIeXalluX JoKa3blBaHUIO (Harpumep, ctT. 32
ITIK YCCP, cr. 35 I'TIK Typkmen. CCP), B Teopuu ke OHU pacCMaTpH-
BAalOTCS Yallle KaK CPeJICTBO pacrpesesieHus 00s3aHHOCTH JOKAa3bIBaHUS
B I'PaXXIAHCKOM CYIOTIPOU3BOJICTBE.

B Hameit yroJoBHO-TIpOleCCyalbHOM JIMUTEPATYpe BOMPOC pelllaeT-
cs mo-pasHoMy. OIHM aBTOPbl MOJYAJIMBO OOXOIAT €ro Ipyrue — Tpu-
3HAIOT M OOIIEM3BECTHBIC, U MPEIOANIINATLHO YCTAHOBJICHHBIE, U 3aKO-
HOM TIpe3IOMUpPYeMble OOCTOSATENbCTBA (haKTaMK, He TOMIEKAIMMU J0-
Ka3bIBaHUIO TPETbM — TaKOe 3HaYeHHWe TMPUAAIOT TOJBKO OOIIeN3BECT-
HBIM U TIPEIOIUIIMAIBHO YCTAHOBJIEHHBIM (DakTaM, 4eTBEpThie — IO CY-
IIECTBY OTPUIIAIOT BO3MOXHOCTh KaKON-IMOO crienn(UKU B JT0Ka3bIBa-
HUM TTOJOOHBIX (haKTOB.

Ha Hamr B3risiz, He TOTbKO B rPpaXkIaHCKOM, HO U B YTOJIOBHOM CY-
JOTIPOU3BOACTBE OOCTOSITEILCTBAMM, WMEIOIIMMU 3HAaYeHUe 1o MAeny,
MOTYT SIBIATBCST U OOIIEM3BECTHBIE, W MPEIOAUIINATIBHO YCTAHOBJIEHHEIE,
1 3aKOHOM Tpe3loMUpyeMble (haKThI.

OO011en3BeCTHBIMU MOTYT OBITh (haKThl 3aCyXW, HAaBOTHEHMS WJIU
JPYTOr0 CTMXMIAHOTO OEICTBUsI, HAXOXKIEHUST TAKOTO-TO 3aBEeICHUS B Ta-
KOM-TO MeCTe, TOYHOE PacCTOSTHME MEXIY JABYMsI MyHKTaMM, abCOJIOT-
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Hasi HEBO3MOXHOCTb MPOWTW 3TO PAcCTOSHWUE Ha MallMHE, MPUHALIEX-
HOCTb ONKS K HAPKOTKKaM, & BOAKM — K CTIMPTHbIM HanuTKam u T. 4. Mo
YrONOBHOMY [eny Takue (DaKTbl, XOPOLUO W3BECTHbIE CrlefoBaTento,
CYAbsM, yYacTHMKam npoLecca ¥ OCTa/lbHbIM FpaXKjaHaMm, MOryT OKa-
3aTbCs [N1aBHbIM 06pa30M B KayecTBe 06CTOATE/NLCTB, MMEIOLLMX [0Ka3a-
Te/NbCTBEHHOE 3HAYEHMe.

MpetoanumanbHbIii XapakTep HOCAT (DakTbl, KOTOPbIE YXKe YCTa-
HOB/IEHbI BCTYMWBLLKMM B CWY, W HUKEM He OTMEHEHHbLIM MPUIOBOPOM,
peLleHVeM, OnpeaenieHeM UK NOCTaHOBMIEHNEM Cyfa (CyfbM), a Takke
MOCTaHOB/IEHVEM MPOKYpPOpa M OpraHa NpeaBapuTeNbHOrO paccefoBa
HMS 0 MpekpalleHnn gena (cT. cT. 5, 28, 255, 256 YTIK PC®CP). OHun
MOryT (urypuposatb MO YroflOBHOMY feny B POSM 0GCTOSTENLCTB
MMEIOLLMX KaK HOPUANYECKOE, TaK M A0Ka3aTeIbCTBEHHOE 3HAYEHMe.

3aKOHHbIMM  MPE3YMMNUMSAMM  MOXHO ~ CuMTaTb  Takue  06-
CTOSTENbCTBA, KaK POXKAEHWe NnLa B TOT feHb U OT Tex PoAnTeNel, Ko-
TOpble YKa3aHbl B CBUAETENLCTBE O €r0 POXKAEHWUM; HE[ONYCTUMOCTb MO-
pyyeHns onpeaeneHHoli paboTbl YenoBeKy, KOTOPbIA He MpoLuen Tpe-
6yeMoi1 NoAroToBKU; CMOCOGHOCTL NNLA, MMEIOLLEr0 AOKYMEHT O crieuy-
aNbHOM 06pa3oBaHMK, CMPaBASATLCS C COOTBETCTBYHOLWMMM 06s3aHHO-
ctaMu M T. 4. Mogo6Hble NPeAnoNoXeHNs, U3 KOTOPbIX WUCXOAWT 3a-
KOHOZATeNb NpY NPaBOBOM PErynMpoBaHMN OOLLECTBEHHbLIX OTHOLLEHWIA
B TOV MW WHOI Chepe COLMaNbHONM XN3HW, TOXKe MOTYT UMETb NO Yro-
NIOBHOMY fieNy HOPUANYECKOE MW [0Ka3aTeNbCTBEHHOE 3HAYEHNE.

MONHOCTbIO MPUPaBHATL TaKWe OOLLEN3BECTHbIE, NPEHANLIMANIBHO
YCTaHOB/IEHHbIE M 3aKOHOM MpPe3toMMpyeMble 0OCTOATENbCTBA KO BCEM
APYrMM (hakTam, MMEHLMM 3HadeHue Mo fJefny, W BoOOLWEe oTpulaTb
creynguky B UX foKasbiBaHWM Oblio 6bl HEBEPHO. HO BMeCTe € TeM crie-
AYeT Npu3HaTb, YTO 3Ta Crneyumnka HaxoAMTCA CKOopee B MIOCKOCTU He
npegmeTa, a npegenoB NPoLEeCCyanbHOro foKasbiBaHUs.

WckntoyeHne yKasaHHbIX 06CTOATENbCTB M3 NpegMeTa  fo-
Ka3blBaHWA 03HAYaeT, YTO MO feny OHWM BOBCE He WCCMEAYHTCA W OcTa-
KOTCS BHE BCSIKO OLIEHKM, UTO AaXke He TpebytoTcs Kakune-nnbo UCTou-
HUKM, B KOTOPbIX Obl COAEPXKANNCh O HUX CBefieHUs. Mexay Tem B aeii-
CTBUTENbHOCTMN NOJIOXKEHNWE BbIFNSANT HECKOMbKO MHAYe.

B nwobom pgene, rge O6GLUEM3BECTHble MpeANLMaIbHO  YC-
TaHOB/EHHbIE WM 3aKOHOM MPE3OMUPYEMble OBCTOSATENLCTBA MMEOT
3HaueHMe, 06s13aTeNbHO GbIBAKOT O HUX CBEfIEHUS; KaK 3TU CBEAEHMS, TaK
1 camn Ha3BaHHble 06CTOATENLCTBA B U3BECTHLIX paMKax UCCNEAYHOTCS U
OLIEHMBAIOTCA, MOCKO/bKY MHa4Ye HEBO3MOXKHO OMpefennThb faXe WX OT-
HOCVMMOCTb M NPUrOAHOCTL ANS OMNpefeneHHOro BbiBOAA.

CnepoBaTe/ibHO, YNOMSAHYTble 06CTOATENbCTBA HEW3BEXHO OKasbl-
BalOTCs B umcne (PakToOB, YCTaHABMBAEMbIX MO AeNy, OfHAKO C TOVi pas-
HULENA, YTO rNy6rHa UX WUCCNeoBaHNs HECKONbKO WHasi, OTANYMTENEH
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Kpyr CBefEeHWA N UX UCTOYHMKOB, YKa3biBalOLLMX Ha 3TN 0BCTOATENbCT-
Ba, a PaBHO npouie MX 060CHOBaHMe. Haye rosopsl, 0COBEHHOCTU B
M0/1b30BaHMM 06LLEN3BECTHBIMM, NPEOANLMANIBHO YCTAHOBIEHHBIMU UK
3aKOHOM Mpe3tloMMpyeMbiMK (hakTamMu M0 YrooBHOMY [efny KacaroTcs
Kak pa3 npefenos ux [OKa3blBaHUS.

3Tn npefernbl, B CBOKO 0Yepefb, TOXe He OAMHaKoBbl. [loKa3blBa-
Hue 06LLEen3BeCTHOO (hakTa BbIpaXaeTCs, O4EBMAHO, B NpOLecCyanbHON
(hMKCaLMN MMEIOLLMXCA O HEM CBEAEHWA W UCcCnefoBaHUM ero CBs3u C
JeiictBusaMu (6e3aeiCTBMEM) YTONOBHO-0TBETCTBEHHOIO MLA, B OLIEHKE
3HayeHus 3Toro hakrta Mo feny v B 060CHOBAHWM BbITEKAIOLLMX U3 HEro
BbIBOZOB. MpoBepKa A06pOKayYeCTBEHHOCTU CBEAEHNS O (haKTe, B UCTUH-
HOCTV KOTOPOTO HWKTO He COMHEBAETCS, U OMpefesieHne UxX JoCcTaTo4HO-
CTM ONA MNpW3HaHWA [OKa3aHHbIM Takoro (hakTa MpeaCcTaBNAOTCA W3-
JINLIHAMN.

KoHcTaTvpoBaHve cnefoBatefieM U CyAbsMM [OCTOBEPHOCTM 006-
CTOATENbCTBA, MPE3OMUPYEMOrO B 3aKOHE, MPeAnonaraeT BbIACHEHWE
TOr0, HeT 1 MO AeNy AaHHbIX, KOTOpble MOrN 6Gbl CBUAETENLCTBOBATL O
HEMpPUEMNEMOCTM 3TOI 3aKOHHOI NPe3yMMUMK 41 JaHHOTO KOHKPETHO-
ro cnyvas. Ecnv Takve cBefieHWs ecTb, TO TLLATENIbHO MUCCedyeTcs, Mo-
YT /I OHW OMPOBEPTHYTb NPE3tOMUPYEMOE 3aKOHOM 0B6CTOATENLCTBO, U
TONILKO MOC/e 3TOr0 AefiaeTcs BbiBOA. Kpome TOro, npoBepseTca Takke
OTHOLLIEHVe NPe3OMMPYEMOro 3aKOHOM (DaKTa K Aeny, BbISICHAETCHA ero
3HaueHue N5 NPaBWIbHONO paspeLLleHns gena.

[ns ysicHeHWs npefenoB [OKa3blBaHUA B COBETCKOM YrO/IOBHOM
npouecce akTa, YCTaHOBNEHHOrO MPeloAnLManbHO, UCXOAHLIM MOMEH-
TOM C/y)XXaT 3aKOHOMOMIOXEHWUS O HeJOMYCTUMOCTUN BefleHNsl CyLonpous-
BOACTBA M0 NOBOAY TOr0 e 06BMHEHMS, 0 KOTOPOM eCTb HEOTMEHEHHbII
MpuUrosop unu onpegeneHve (NOCTaHOBMEHWE) O MpeKpaweHnn gena
(n.n. 9—10 cT1. 5 YTIK PC®CP), 1 06 0643aTeNbHOCTMN BbIBOAA, CLAENAH-
HOro CYZiOM MO TPaX4aHCKOMY [eny OTHOCUTE/IbHO TOro WM UHOTO CO-
ObITVA, AeicTBusA 1 6e3gelictama (cT. 28 YIMK PCOCP). 3Tu HOpMbI 3a-
KOHa BBOAAT OMpefeneHHOe OrpaHnYeHue B [0Ka3blBaHWE MO TeM Yro-
NIOBHBIM fieflaMm, rae urypupyroT HaseaHHble B HUX 06cToATeNbCTBa. HO
4ns TOro, YTo6bl ACHee NMPeACTaBUThL cebe BANSHME TAaKOro OrpaHUyeHms
Ha npegesbl NPoLECcCyanbHOro AoKasbiBaHWA, He06X04MMO Y4ecTb Che-
aytoLLee.

Ecnun npuMeHnTENbHO K CYAeOHbIM peLleHusaM Mo rpaxgaHcKoMy
Jeny 3aKoHoZaTeslb NPAMO Ha3bIBaeT B KAYeCTBE MPeloAnLMN LWL OAWH
KOHKPETHbI (hakT (CobbITue, AeiCTBME Unn Be3nelicTBre), TO B OTHOLLIE-
HUM NPUroBOPa, OMpefeseHnii U NOCTaHOBNEHWIA NO YronoBHbIM fenam
OH MOCTYMAeT MHaye: rpaHuLLbl NPEAMLMKN ONpedenseT He NPocTo TeMK
(haKTammu, KOTOpPble HEMOCPEeCTBEHHO OTPaXeHbl B 3TUX Npoueccyab-
HbIX aKTax, a COAepKaHUeM OBBMHEHMS, B 4aCTW KOTOPOro Takue aKTbl
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BbIHECEHBI. 1 BOBCE He Cry4yaiiHO TO, YTO 3aKoHogaTenb B cT. 5 YTK
PCOHCP 1960 roga oTKasa/ica OT NpexHei (popMynnpoBKU «no 06BMHE-
H/IO B TOM XXe NPecTyn/eHnn», Kotopasa cofepxanacs B cT. 3 YTK
PC®CP 1923 rofa, 3aMeHVB ee BbIPaKEHMEM «NO TOMY ke 06BUHe-
HUIO». ITVM MOAYEPKUBAETCS, YTO NPelAULManbHbIM CBOWCTBOM Hafe-
NATCA BCe Te (DaKTbl U 06CTOATENLCTBA, KOTOPbIe JO/KHBI paccmaTpu-
BaTbCA YaCTAMMW OAHAXKb! Pa3peLleHHOro 06BMHeHNs. Toka 06BMHEHME
0CTaeTCcA T. eM >Ke CaMbIM, UCK/HOYAeTCs BO3BYXAeHWe 1 BefieHne HO-
BOr0 Yro/IoBHOTO fief1a. «TeM e CaMbIM» OHO CUMTAETCA HE TO/bKO Mpu
MO/IHOM TOX[ECTBE BCEX ero NpW3HaKoB, HO U B Cy4asX, KOrja HOBble
[aHHble MO3BONAIOT U3MEHATh (habysy, HOpUaNYECKYo (OopMYyMPOBKY
WY NPaBOBYIO KB/ IMPMKALMIO COAEAHHOro. lMpu 3TOM He UMeeT pe-
LLAOLLIEro 3HAYEHMSA, YTO UMEHHO — CY)XXEHWe, pacluvpeHne uam Buao-
N3MEHEeHNe — MPOUCXOAUT C NPeXHUM 06BKHeHWeM. ocnefHee ocTa-
eTCA TeM Xe CaMbIM Aaxe Npy YCNOBUW, ecin CTaBUTCA BOMPOC: a) 0 Tex
Xe feiictBuax (6e3geiicTBAM), HO C APYroi NpaBoOBOW KBa/M(UKaLMEN;
6) 0 HaMUMKN B AEVCTBMAX OCYXKAEHHOrO APYroro coctaBa NpecTymne-
HWS, KOTOPbIA BMECTe C COCTABOM, YKa3aHHbIM B Cye6HOM MpUroBope,
MOXET 06pa30BaTb WaeanbHYH COBOKYMHOCTb MPECTYMAEeHWA; B) 0 Mpo-
TUBOMPABHbIX (haKTax, XOTH M HeNOCPeACTBEHHO HE OTPAXEHHLIX B Npu-
rosope (NOCTaHOBNEHWW, OMPefeneHnm), HO ABMSAIOLLMXCA YaCTbio TOro
C/IOXXHOMO MPEeCTYN/IeHUs, N0 KOTOPOMY Oblfio CHOPMY/IMPOBAHO MPeX-
Hee 0OBWHEHWE; ) O MPOTUBOMPABHOM AEACTBUM, KOTOPOE XOTH M Xa-
paKTepu3yeTcs HEKOTOPOW CaMOCTOATENbHOCTbIO, HO AOMOMHSET YyKa-
3aHHOe B CyflebHOM NpUroBope fesHWe 1 COCTaB/SEeT C HAM OfHO Lienoe,
T. e. e4uHOe npecTynneHne. Bo Bcex NOJOGHbLIX CAy4yasx Mo CYLIECTBY
peyb UAeT 0 NOBTOPEHWUM TOTO XKe Camoro 06BMHEHWA B U3MEHEHHOM BU-
Je, a NOTOMY COOTBETCTBYIOLME (haKTbl MOAMAAAOT MOf ero nperiu-
uuio.

B Halleli 1opuanYEcKoi NMTepaType CYLLECTBYET U MHEHUWE, UTo
YKa3aHHbIe BbiLLE MPEAULMI He BCEraa CKasbiBalOTCS Ha Mpefenax [o-
KasblBaHWs M0 yronoBHoMy Aeny. M. C. CTporosud, Hanpumep, nonara-
eT, YTO «M0 N06OMY feny BroJHe JOMYCTUMO [OKa3blBaTb, YTO YyCTa-
HOBJIEHHbI paHee COCTOSBLUMMCS MPUrOBOPOM WK PeLleHUEM (haKT B
[EeiCTBATENBLHOCTM MecTa He UMes». OH UCXOAUT M3 TOTO, UTO NpY pac-
CMOTPEHWUM APYTOro Aiena «MpuroBop Mepeoro Cy/a sB/IsSeTcs A1 BTOPO-
roO He aKTOM, MMEIOLMM CUY 3aKOHa, a OfMLMabHbIM JOKYMEHTOM,
Y[0CTOBEPSIOLLMM OMpeAeneHHble (akTbl, MPUHUMAEMbIe CYAOM Kak UC-
TUHHbIe 6€3 AaNnbHeMLLMX [A0Ka3aTeNbCTB TOMbKO B TOM C/yvae, KOraa
OHW NPeACTaBAOTCS GECCMOPHLIMA 1 HE BbI3bIBAIOWMMU COMHEHMIA B
CBOElA UCTUHHOCT. MK COMHEHWU XKE B TOM W/ MHOM (haKTe, YCTaHOB-

NEHHOM BCTYMMBLUUM B 3aKOHHYIO CU/Y MPUrOBOPOM, MpPU BO3PKEHWN
MPOTMB 3TOr0 hakTa 06BMHAEMOrO U MHOTO YYaCTHUKA MPOLECca Cyf,
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0053aH JaHHbIA (haKT MCCNefoBaTb MO CYLLECTBY». Ty TOYKY 3peHMs
yacTMyHO pasgenset KO. M. poLueBoid, nonaratoLwuii, YTo Nperguums
NPUroBopa HEONPOBEPXKMMA TOIbKO NPY PELLEHUI BONPOCa O MPU3HaHUN
NMua 0cob0 onacHbIM PeLnanBACTOM MO ApYroMy Aefy, a B 0CTa/lbHbIX
Cyyasx «Cyg, npuasa K MHbIM BbIBOZAM MPY PaCCMOTPEHMU YTO0BHOMO
[iena, NocTaHoB/SET NPUIOBOP MO CBOEMY YOEXAEHUIO».

Mexgy TeM HW caMm TaKoli Moxog, HWU MPUBOAUMbIE B ero 060CHO-
BaHWe COOOPaXKeHWsI He MOTYT CUMTATLCS NPUEMIEMbIMU.

Bbino Obl, pasymeeTcs, HEMNPaBW/IbHO YTBEPXAaTb, YTO O6GbIE
(haKTUYecKUe JaHHble, YKa3aHHble BO BCTYMUBLUEM B CUy NPUroBope
Wi onpegeneHnn (NOCTaHOB/IEHUN), HU NPU KaKUX YCNOBUAX HE MOTYT
ObITb MCMOMb30BaHbI W OLEHEHbI MPWU paccnefoBaHUy Unu cypebHoM
paccMOTpeHun fpyroro fena. Mogo6Has npeanocklfika npoTuBopeynna
Obl 3aKOHY ¥ MHTEpecam JOCTVDKEHWSI 0OGbEKTUBHOM UCTUHLI. B Heobxo-
OVMBIX CNy4YasX COBETCKME CyAbW He TO/bKO BrpaBe, HO U 0653aHbl UC-
cnefoBaTh (PaKTUYeCKMe [aHHble, OAHAX[Abl OTPaXKEHHbIE B MPUroBope
no Jpyromy feny, OUEHWTb UX W NPUBECTU B NOATBEPXAEHME 06CTOS-
TENbCTB, YCTAHOB/IEHHbIX MPEOANUMATIBHO, LOMOSIHUTENBHBIE apryMeH-
Thl, BbITEKAOLLME W3 BCEI COBOKYMHOCTW MaTepWanoB BHOBb paccMaTpu-
Baemoro fena. OfHaKo OTCrofa He crefdyeT, UTO 3aKOHHas cuia cyneob-
HOro MPUroBOpa HEe KacaeTCsl COAEpXKaLlMXCsi B HEM (DAKTUYECKUX KOH-
ctataumun. Cyf MOXET MCMO/b30BaTh MaTepuasbl, OTPaXKeHHbIe B MPUro-
BOpe (orpegeneHun, NOCTaHOBNEHUM) MO APYromy fefy, HO OH He Brpa-
Be [iefiaTb Mo HWM BbIBOAbI, NPOTMBOPeYalLe aTomy npurosopy. Cyabu
OLIEHMBAIOT UCCnefyeMble CHOBA (PaKTUYeCKMe faHHbIE Y UX UCTOUYHUKM,
OfHaKO OHW [O/KHbI BO3LEPXaTbCA OT JayM MM OLeHKW, NpOTUBOIMO-
JIOXHOM MO CPaBHEHMIO C MEePBLIM MPUIOBOPOM. Hefb3s oTpuuaTh 3a cy-
[OM npasa NPUBOAUTL LOMOSIHUTE/bHbIE MOTVBbLI B MOAKPENSIEHNE YKe
N3BECTHOrO MO ApYyromy cyfebHoMy peLleHuto (akTa, HO BMeCTe C TeM
HeNb3s1 YMOHOMOYNTL CYfA€ei yKasbiBaTb BO BTOPOM MpWUroBOpe Takume
apryMeHTbl, KOTOpble WUCKNHOYaloT (OTBEpratoT) MOTUBLI U J0OBOfbI, CO-
JepXKallmecs B COXPaHAOLLEM 3aKOHHYKO CU/y NPUroBoOpe Mo Apyromy
feny. B npoTUBHOM cny4yae Hem30eXHbl CYLLeCTBeHHble MPOTUBOPEYUMS
MeXJy Pa3IMYHbIMKM aKTaMu COLMaIMCTUYECKOrO MpaBoCyAms, CTaBsf-
LLMe NOJ COMHEHME NPaBOCYAHOCTb OLHOI0 U3 3TKX aKTOB.

Kak e cnegyeT moctynatb, eCM N0 HOBOMY fefly He MOATBep-
Xgaetcs hakT (06CTOATENLCTBO), YCTAaHOB/EHHbIN MperoauumanbHo? Ha
3TOT BOMPOC B IMTEpaType BCTPeYaroTCs pasHble 0TBeTbl. OfHW aBTOpSI
CUYMTAOT, YTO B TaKOM C/ly4yae Cyf BbIHOCUT MPUIOBOP MO CBOEMY YOeX-
JEHVI0, 04HAKO 3TOT MPWUroBOpP, MOCKO/bKY UM OTBEPrHyTa Mperguums,
He BCTYMaeT B 3aKOHHYH CU/y A0 TeX Mop, MOKa BbILWECTOAWWMA Cyq He
npoBepuT 06a Npurosopa (MM NPUroBOP W PELLEHME NO FPaXKgaHCKOMY
J€eNny) N He PeLunT, Kakoi U3 HUX MpaBocydeH . Mo MHEHWIO gpyrux, B
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yKa3aHHON cuTyaumum HeobXo4uMO MPUOCTaHOBUTHL MPOM3BOACTBO MO
Jeny v BHECTV NpefCcTaBfieHrie 06 ONPOTECTOBaHUM paHee BbIHECEHHOTO
npurosopa (peLueHuns). bonee Npremnemoii NpeacTaBAseTca NOCNeAHASs
TOYKa 3peHus.

[leno 34eck He B CTEMEHW MPaBOMEPHOCTY TON UM MHOW NO3NLMK
[JecTByrOWWMIn COBETCKUIA 3aKOH He NpeycMaTpyBaeT HU MPUOCTaHOB-
NEHVst NPOU3BOACTBA MO ey MPY HAIMYMW COMHEHWS B JOKA3aHHOCTM
npeanLunaiIbHO YCTaHOB/IEHHOMO (akTa (06CTOATeNbCTBA), HU NOCTa-
HOB/IEHMS1 TaKOrO MPWUIroBOPa, KOTOPbI He BCTynan Obl B CuTy A0 Tex
rop, MoKa BbILLECTOALMIA Cyd He MPOBEPUT ero 3aKOHHOCTb M 060CHO-
BaHHOCTb. 10 CyLIeCTBY peyb UAET O BOMPOCE, KOTOPbIA MPSMO He per-
NameHTMUPOBaH B 3aKOHOJATeNbCTBE.

B npuHuymne e 6b1i10 661 601ee NPaBUIbHBLIM UCXOAWUTL 13 TOFO
4TO NPU HEOOXOAMMOCTM M3MEHEHMSA BbIBOAOB O TEX WM MHbIX (haKTax
(0bcTOSATENLCTBAX), MX OLEHKM U MPUBEAEHHBIX B MX MOMb3Y MOTUBOB
CofiepXKaLmxcsa B HEOTMEHEHHOM PeLLEHMM, MPUFOBOPE, NOCTAHOB/IEHNN
nnn onpegeneHuu, cregyet Bo3byanTb BONPOC 06 OTMeHe 3TOr0 akTa ¢
TeM, YTO6bl BCe TaKMe «(haKTUYECKME KOHCTaTauuuy» Oblin TLATebHO
MPOBEPEHbI C Y4ETOM 06CTOATENBCTB M NMPEXHErO W AaHHOr0 fAena, YTo-
6bl MO KaXXAOMY U3 HKX Oblfa 4OCTUIHYTA O6BEKTVMBHAA UCTUHA. TaKoM
noaxof obecrneunBaeT MCMpaBneHWe KOrja-To AONYLLUEHHOW Ccyne6Hol
OWMOKN (ecnu OHa AENCTBUTENBHO MMENa MeCTO), a PaBHO rapaHTUpyeT
Cyfieil OT HOBOW OLIMOKM, BO3MOXHOIA NpK MOCMELHOM OTPUL@HUM MO

BTOPOMY [ie/ly TeX aHHbIX, KOTOPbIE Y)KE OfHaX bl BCECTOPOHHE MpoBe-
PSINC.

Uto e kacaetcs (hakToB (0BCTOATENLCTB), KOTOPbIE MPU3HAHHBI
YCTaHOB/IEHHbIMW B aKTax afMWHUCTPATUBHBIX YUPeXAeHWUA nnn obLue-
CTBEHHbIX OpraHu3auuii, ToO OHU B YrofI0BHOM MPOLIECCe MpetoanLmanb-
HbIM CBOCTBOM He 06nagatoT. OpraHbl CleicTBUA W Cya Bnpase B He-
06X04MMbIX Mpefenax NPoBepuUTb LOCTOBEPHOCTL TakMX (hakToB U cae-
NnaTtb N0 HUM BbIBOAbI MO CBOEMY BHYTPEHHeMY YOeX[eHuto, B COOTBET-
CTBUM C MCCMIefOBaHHbIMU MO fefly AoKa3aTeNbCTBaMu U UX UCTOYHMKA-
Mun. Ha ato opueHTupyeT u BepxosHbliii Cyg CCCP. B noctaHoBieHWUM
MneHyma BepxosHoro Cyga CCCP, Hanpumep, oT 16 okTa6ps 1972 .
«O cyaebHoOl NpakTMKe NO fenam O XynUraHcTee» Npsmo NoAg4YepKHYTO,
4TO NpW MPUBAEYEHUN K YrO/I0BHOI OTBETCTBEHHOCTW 3a MOBTOPHOE
MEJIKOe XMULLEHME HAL/IeXUT BCECTOPOHHE, NOMHO U 06BLEKTUBHO WCCIIe-
[0BaTb BCE MaTepuasnbl fiefia, B TOM Yucne U 06CTOATENbCTBA, OTHOCH-
LUMeECs K MepBoMy MpaBOHapYLLUEHMIO, 3a KOTOPOe /MU0 NPUBMEKanoch K
Mepam 00LLEeCTBEHHOIO BO3AENCTBMS .

Takum 06pa3om, B COBETCKOM YrO/IOBHOM MPOLIECCE OrpaHUyeHme
B [0KasblBaHWM MPEaNLMaibHO YCTAHOB/EHHbIX (haKTOB Ge3YyCMOBHO
eCTb, M OTPMLATL €70 HEMPaBOMEPHO. OfHAKO OHO 03HAYAET TO/LKO TO,
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4TO NPW UCCNeA0BaHNN TakMX (JaKTOB OpraHbl CNeACTBUS U cyda He Mo-
ryT BXOAWUTb B 06CYXAeHVe [06pOKayYeCTBEHHOCTM MPOLEeCCyasbHOro
aKTa, B KOTOPOM OHW KOHCTaTMPOBaHbI, M [enaTb HOBble BblBOAbI, MPO-
TUBOpeYaLlyie 3TOMY aKTy, MoKa MoCnefHNn He OTMEHEH B YCTaHOB/EH-
HOM 3aKOHOM nopsgke. Kpome Toro, no o6¢cToATeNsCTBaM, YKasaHHbIM B
n.n. 9—10 ct. 5 YMNK PCOCP, 3t opraHbl NnLLeHbl TakKe npasa no-
BTOPHO BMEHATb UX B BUHY TEM Xe NnLaM, B OTHOLLUEHUN KOTOPbIX OHU
YXKe OfHaXabl PUrypuposasn B Apyrom o6BvHeHMU. B ocTansHOM npe-
HOAMLMANBHO YCTaHOB/IEHHbIE (DaKTbl UCCNEAYIOTCA HapALy € OCTalbHbI-
MU 06CTOATENbCTBAMU MNpefMeTa [0KasbiBaHWUA No Aeny. MonyyeHue u
NpUoGLLIEHME K fieny NPOLECCYaibHOro JOKYMEHTa, B KOTOPOM 3afMKCK-
pOBaHbl [jaHHble 0 TaKOM (PaKTe, aHa/IM3 COAEPXaHUs 3TOro LOKYMEHTa,
COMoCTaB/ieHNe ero C ApyruMun matepuanamyt aena, Nposepka W OLeHKa
[OMONMHUTENbHBIX CBEAEHWIA MO MOBOAY TOro Xe (hakTa— BCE 3TO yKNa-
[bIBAeTCA B MNpefenibl fOKasblBaHWS MPeofnumnaibHO YCTaHOBEHHbIX
(haKTOB B Yr0ofIOBHOM CYJ0MNPON3BOACTBE.

B coBeTCKOM YroioBHOM rnpovecce no no6omy Aeny npefesnsl Ao-
KasblBaHWS ONpefensoTcs Tak, 4Tobbl LOCTATOYHO MOMHO MCCefoBa-
NoCb KaxKaoe 06CTOATENbCTBO, BXOAALLEe B MPeAMET A0Ka3blBaHUS, U CO-
BpaHHbIMK MaTepuanamu JOCTOBEPHO YCTaHaB/MBA/IMCL BCE €r0 CBOMCT-
Ba, KOTOPble MMEIOT 3HAYEHWe A/1F NPaBU/IbLHOTO ero paspeLleHus.

Mo MHOrMM YronoBHbIM fefaM, OCOBEHHO Ha MepBOHaYasIbHbIX
aranax npefBapuTeNnbHOro paccnefioBaHUs, MNPUXOLUTCH  «OLLYTMbIO»
NpoKnagbiBaTh MyTb K (haKTaM peasibHOW AeiACTBMTENbHOCTH, NMPOBEPSTH
MHOXECTBO BEPCWiA, YTOObI y6eauTbCa B HaMUMW WK OTCYTCTBWM, B
CYLLECTBEHHOCTU WM HECYLLECTBEHHOCTU KakuX-nmbo 06CTOATESbCTB.
Ho 3aKkoH, OMbIT, yMeHbe W 3HaHUA cregoBaTens (Cyaein) BNOMHE MOryT
06ecneunTb Haf/1eXallyto OpPUEHTUPOBKY B CMOXKHBLIX CUTyauusax [ena,
NpaBUIbHO HaMeTUTb NpPeAMET U Npefensl oKasblBaHWs, AOCTUYL 06b-
EKTVBHYIO MCTUHY. B 3TOM — 3a/10T YCMELIHOro BbINO/HEHUA Tex 3afay,
KOTOpble BO3M0XEHbI 3aKOHOM Ha COBETCKOE Yro/IoBHOe Cyfonpou3sos-
CTBO.
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ropckuii . ®., KokopeB /1. 4., 3nbkuHg M. C.
Mpo6nembl oka3aTe/IbCTB B COBETCKOM YTrO/I0BHOM MpoLecce
Boponex, 1978, c. 69-94

MpeaMeT AOKa3blBaHUSA

Bonpoc o npeamMeTe 0Ka3blBaHWUS — 3TO BOMPOC O TOM, YTO Nog-
NEXUT [10Ka3blBaHNIO B YrO/I0BHOM CYA0MNPOU3BOACTBE, MHAYe roBopS,
BOMPOC O COBOKYMHOCTU SIBMIEHWIA BHELLHENO MUPa, NO3HaHWe KOTOpbIX
Heo6Xo4MMOo AN JOCTUXEHUS 3afay YroNIOBHOIO CYJ0MNpPOU3BOACTBA.

MpaBuibHOE onpeaeneHWe npeaMeTa [OKasblBaHWUSA MNpeAcTas-
NINETCA OYeHb BaXKHbIM. Ero HermoMepHoe pacluMpeHue MOXET MoBedb
HeonpaBAaHHYI0 3aTSHXKKY B PacciefioBaHUN U PaCCMOTPEHUM YTONIOBHO-
ro fena, 3arpomMoXieHue fena gakramMm W 0BCTOATENbCTBAMM, He-
UMEIOLLMMI CYLLIECTBEHHOMO 3HAYeHUA /1 ero 3aKOHHOM0 U 060CHOBaH-
HOrO paspelleHuns, a Takke OTB/IEYb BHUMaHWE finL, NPOM3BOAALLMX
[03HaHVe, npeBapuTe/ibHOe paccrefoBaHue U cyaebHoe pasbuparesb-
CTBO, OT (haKTOB M 06CTOSTENbCTB, UMEOLMX AEACTBUTENBHO CyLLECT-
BEHHOE 3HauyeHue Mo Aeny. Helo3BONEHHOE OrpaHWyeHue npegmera ao-
KasblBaHWs Heu306eXHO BneyeT HEMOAHOTY U AaXe OAHOCTOPOHHOCTb
paccnefoBaHUs U PacCMOTPEHUS [iena, ero nocniefytoLlee Bo3BpalLieHue
Ha [ONO/HUTENbHOE paccfefjoBaHUe WM Ha HOBOE CcyfebHoe pac-
CcMOTpeHue. Hebe3bIHTEPECHO 3aMeTUTb, 4YTO HEMoSHOTa U OfHO-
CTOPOHHOCTb NpefBapuUTebHOMO paccnefoBaHna u cygebHoro pasbupa-
TeNbCTBa — Hanbonee pacnpocTpaHeHHOe OCHOBaHWE, BfIEKYLLee OTMEHY
CyfilebHOro Npuroeopa npy npoBepKe ero 3aKOHHOCTW U 060CHOBAHHOCTM
B KaccauMOHHOM uin Haa3opHoM nopsagke. CornacHo cT. 343 YTIK, og-
HOCTOPOHHWUM WM HEMOJSTHO MPOBEAEHHLIM NPU3HAETCa [03HaHWe, npea-
BapuTeNbHOE UK CyfebHOe CNefCcTBUe, KOTOPbIE OCTaBUIW HEBBISCHEH-
HbIMW Takne 06CTOATENIbCTBA, YCTAHOB/EHME KOTOPbIX MOMN0 UMETb Cy-
LLeCTBEHHOE 3HaYeHNe Npu NOCTaHOB/IEHWUM MPUrOBOPA.

CnepoBaTenbHO, Kak pacLuMpeHve, Tak U OrpaHnueHve npegveta
[0Ka3blBaHUA MO Yro/0BHOMY fAeny MpOTMBOPEYMT OCHOBaM COLMan-
CTUYECKOV 3aKOHHOCTU B YrOMI0BHOM CYAOMNPOU3BOACTBE. 3HAUUT, AOKa-
3bIBaHMIO JO/MKHbI MOA/EXaTb TOMbKO Takve (akTbl U 06CTOATENbCTBA,
KOTOpble UMEIOT AECTBUTENBHO CYLLECTBEHHOE 3HAYeHWe 1S NpaBusb-
HOro0 — 3aKOHHOT0 11 060CHOBaHHOIO — Pa3peLLeHUst YTrON0BHOO fena.

Mbl rosopumM 0 hakTax 1 06CTosTeNLCTBAX. B nuTepatype, ofHa-
KO, BbICKa3aHO Cy)feHve, 060CHOBbIBaOLLEE HEMPAaBOMEPHOCTb pasrpa-
HUYEHUS AaHHbIX MOHATWIA, MO KpaliHei mepe, B THOCEO0rNYECKOM
nnaHe, NOCKOMbKY 06a OHW MpeACcTaBNAOT 06pasbl ONpeaesieHHbIX ABe-
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HMI1 NefiCTBUTEbHOCTU. BMecTe ¢ TeM 3TO o0lllee He MCKITIOYaeT U Cy-
IIECTBEHHBIX pasnuumii. «DakT» — UCTUHHOE COOBITHE... SIBJICHUE, pe-
JIBHOCTD, JEWCTBUTEIBHOCTD YITOTPEOIsieTCs] B 3HAYCeHUU BEPHO, HECO-
MHEHHO...»; «00CTOSITEJIbCTBO» — SIBJICHUE, COIMYTCTBYIOIee YeMy-JIn0o,
MoryIlee BJIUSATh Ha YTO-JTM00, Ta UJIW WHas CTOPOHA Jiesia, COOBITHUS».

YuuThiBasg 0COOEHHOE, PSII aBTOPOB CITPABEUIMBO OTMEYAlOT He-
00XOIMMOCTh paccMaTpUBaTh IIPeAMET JOKa3bIBaHUS KaK eIMHCTBO (haK-
TOB U 00cTOATeNbCTB. [lOATBEPXKACHUEM TOMY SIBIIIETCS ACUCTBYIOIIEe
3akoHoaaTeabcTBO. CT. 15 OcHoB (ct. 68 YIIK), HanmpuMep, Ha3BaHa TakK:
«O6CTOsTENNBCTBA, TTOJIEKAIINE TOKA3bIBAHUIO IO YTOJOBHOMY JAETY».
AHaM3 3TUX 00CTOSTENLCTB, 1O CYIIECTBY, MO3BOJIIET IPUNTH K BHIBOILY
O TOM, 4YTO 3aKOHOMATeJb MMeeT 3lech B BUAYy M (DaKkThl (Hampumep,
HMMEBIIIEe MECTO B IIPOIIJIOM COOBITHE MPECTYILUICHUS), 1 COOCTBEHHO 00-
CTOSITENTLCTBA (HATIpUMep, BIUSIONIME Ha CTETIeHb M XapaKTep OTBETCT-
BEHHOCTH OOBHHSIEMOTO).

Toxe caMoe OTHOCUTCS M KO MHOTMM IIPYTUM ITOJIOXEHUSIM Jeii-
crBymomiero 3akoHomaTtenbcTBa. Ct. 20 YIIK 006s13BIBaeT cyn, mpoKypopa,
ciemoBartesis M JIMIIO, TTPOU3BOsIIIee T03HaHWE, TIPUHUMATD BCe TIPEIy-
CMOTpPEHHBIE 3aKOHOM MepHI JIJIT BCECTOPOHHETO, TTOJIHOTO U OOBEKTUB-
HOTO MCCIeNOBaHUSI OOCTOSITENTLCTB YTOJOBHOTO [eNia, ISl BBISICHEHUS
KaK YJWYaroIINX, TaK W OMPAaBIBIBAIOIINX OOBUHSEMOTO, a TaKXe OTAIT-
YaOIIX WIM CMSTYAIONIMX ero BUHY 00CTOSITeNbCTB. COIJIacHO CT. CT.
204 u 276 YIIK, crnemoBaresib U Cyd He BIIpaBe OTKa3aTh B YIOBJIETBOpE-
HWM 3asIBJICHHBIX YYaCTHUKAMM YTOJIOBHOTO TIpOlIecca XOMaTalCTB, eCn
00CTOATENIbCTBA, 00 YSCHEHUM KOTOPHIX OHM XOMaTalCTBYIOT, MOTYT
MMETh 3HaUeHWE TSI TIPaBWJILHOTO pa3pelieHus ea.

3Ha‘II/IT, B 3THUX, KaK M BO MHOIMX JpPpyrux ciaydasdax, HCIIOJIb3yAd
TEPMUH «OGCTOHTCJIBCTBZI», 3aKOHOAATCJIb UMCECT B BUY U Cl)aKTbI, u 00-
CTOATC/IBCTBA B YKa3aHHOM 3TUMOJIOTUYCCKOM CMBICJIC.

HpOTI/IB TaKOW MO3ULIUKU YTOJIOBHO-TIPOLIECCYAJIbHOI'O 3aKOHO-
JIaTeJIbCTBA MOXET OBITh IIPUBCACHO CIICAYIOIICE BO3paXCHMUE: OO TEX
I10p, IMOKa COOTBETCTBYIOILIICC 00CTOSTENBCTBO HE YCTAaHOBJIEHO, HE JOKa-
3aHO COBOKYITHOCTBIO CO6paHHbIX 10 ge€J1y 10Ka3aT€JabCTB, OHU HE MOTYT

paccMaTpuBaTbCA Kak (I)aKTBI, T. €. KaK ABJICHUA peaﬂbHOfI JIECTBUTEIb-
HOCTH.

Ha camom nene aTo He Tak. PeanbHOI NedCTBUTENLHOCTBIO (DaKT
SIBJISIETCSl HE3aBMUCUMO OT TOTO, ITO3HAH OH MJIM He TI03HaH YesoBekoM. U
B JajbHEWINEM TIPEACTaBIeHUS O (hakTe MOTYT MEHSThCs, HO caM (axT
ocraercsl Hen3MeHHbIM. COOBITHE MPECTYIUICHMS, €CIM OHO NeCTBH-
TEJIbHO MMEJIO MEeCTO, TPUUMHEHHBIN MPECTYTUIEHUEM YIIepO, eCTu TaKo-
BOI NeHCTBUTELHO HAHECEH MPECTYIUIEHUEM, U T.J1.— (haKThl pealbHOM
nercTBuTeIbHOCTH. OHU SBJISIOTCS TAKOBBIMU U TOTJAA, KOTHa ele He
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MO3HaHbl, HO JO/MKHbI 6bITb MNO3HAHbI MPaBOMPUMEHUTE/IbHBIMU OpraHa-
MW; OHW OCTaOTCSA TaKOBbIMMW U MOC/IE UX YCTaHOB/EHUS.

Takum 006pa3oM, B MNpeaMeT [0OKasblBaHWS Ha MOMIOXEHUW paB-
HO3HaYHbIX BXOLAT M (haKTbl, N 06CTOATENLCTBA. HO KakoBbl OHU? TO/Ib-
KO N1 3TO (PaKTbl 1 06CTOATENBCTBA NMPOLLIONO W/ eLLe U HACTOsLLEero?

B nutepatype HepeLKo NPUXOAUTCS BCTPEUATLCA C YTBEPXKAEHVEM
0 TOM, YTO NMOCKO/IbKY KOMMETEHTHbIE OpraHbl rocyapcTsa UMET N0
C COBbITUAMU NPOLLJIONO, Y>Ke COBEPLUEHHOIO NPECTYMN/EHNS, NOCTOMbKY
B MpeaMeT [0Ka3blBaHUA BXOAAT 00CTOATEIbCTBA TOMBKO npoLunoro. C.
A. Welicep, Hanpumep, yTBepxaaeT: «MpegMeT Kak (hakT HacTosLLEro
CNY>WT 34€eCb NNLWb (DOPMOI OTPaXKEHWS CBEAEHUIA O NOANEXaLMX fo-
Ka3bIBaHMIO (PakTax npowunoro». B. A. ApceHbeB rnonaraet, 4To OTHeCe-
HVie COOTBETCTBYHIOLLMX OBCTOATENLCTB K MPOLLIOMY MO OTHOLLEHUIO KO
BPEMEHU YrofIOBHOTO CyZAOMPOM3BOACTBA COCTABNSET OAHY W3 BaXK-
HeMWMX CneumguIecknx 0COGEHHOCTEN 0OCTOATENLCTB, MOAJIEXALLMX
YCTaHOB/IEHUIO B YrO/I0BHOM NpOLiecce.

CornacuTbCs C TakUM CYXXAEHMEM Hefb3s. KOHeuHo, nmpasonpu-
MEHWTE/bHbIE OpraHbl UMEKOT N0 C 06CTOATENbCTBAMI NPECTYMIEHUS,
y)Ke coBepLleHHOro. OfHako Hapsgy C TakuMKu 00CTosTeNnbCTBamu B
MpeAMEeT 4OKa3blBaHWS BXOAAT €Lle U ApYyrue, BO3HUKHOBEHWE 1 CyLlie-
CTBOBaHME KOTOPbIX OTHOCMTCA K MOCMeAyoLLEMY, B TOM YMCME U K Ha-
cTosiLeMy BpeMeHMn. Hambonee OTYETIMBO 3TO BMAHO, KOTfa peyb Maet
Hanpumep, 06 0CBOGOXAEHUM OT YrOMOBHON OTBETCTBEHHOCTU, O Mpe-
KpaLleHW YroIOBHOIO Aefna C MpUB/IEYEHNEM NMLA K agMUHUCTPATMB-
HOIA OTBETCTBEHHOCTH, C Nepefayeii MaTepuanos Ha pacCMOTPEHVe TOBa-
PULLECKOrO CyAa, KOMMCCWUM MO [enaM HecOBepLUEHHONETHMX, C nepe-
Jauyeii BAHOBHOIO Ha MOPYKM 1 T. A4. OfHOW 13 pellarowmnx K Tomy npea-
MOCLIIOK ABNAETCA YCTaHOB/IEHWE AaHHbIX, NMOATBEPXKAAIOLMX BOMOXK-
HOCTb MCMPaBNEHNS! N MEPEBOCTINTAHMA BUHOBHbLIX 6e3 MPUMEHEHMS K
HUM YrO/OBHOIO HakasaHus. COOTBETCTBEHHO 3TO, I/1aBHbIM 06pa3oM,
noanexatime [0KasblBaHWIO 0OCTOATENbCTBA, XapakTepusylowye Nuy-
HOCTb OGBMHSIEMOrO, €0 MOBEAEHNE MOC/IE COBEPLUEHMS NMPECTYMN/IEHNS,
OTHOLLEHME K TPyAy, CEMbe, TOBapuLLaM, CBOMM 06S13aHHOCTAM M T. [, a
TaKXKe B 3HAUMTENbHOV Mepe, 06CTOATENLCTBA, CMAYAOLLME 1 OTAryato-
LMe OTBETCTBEHHOCTb 06BMHAEMOrO (MOACYAMMOrO).

Ha npoTskeHWU MHOTUX NeT B NPaBoBOii NUTepaType rocnoacTeo-
Bas0 CyX[EHWe 0 TOM, YTO MOCKO/bKY NPeaMeT [0KasbiBaHUs 3aBUCUT
OT XapakTepa KOHKPETHOTO Yrofi0BHOrO [ena, MOCTOMbKY HOPMaTUBHO
ONPeAe/UTb ero KOMMOHEHTb! MPUMEHUTENBHO KO BCEM YrOMIOBHBLIM [g-
NaMm MpefcTaBnAeTCA HEBO3MOXHbIM. B cu/ly 3TOro BOMPoC O npeamere
[0Ka3blBaHWS He MOfBEPraics HayuyHOMY WCCNe0BaHUIO, He paccMaTpu-
Ba/Cs B y4e6HOI nTepaType, a paHee [eiicTBOBaBLUEe 3aKOHOAATENbCT-
BO ONpeaensno Kpyr 06CTOATENbCTB, NOANEXALLMX A0KA3bIBAHUIO B Yro-
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NOBHOM CY[IOMPOM3BOACTBE NNLLL MPUMEHUTENLHO K OTAEMbHLIM CTagn-
SIM 1 B CBA3W C OTAENbHLIMU MpoLeccyanbHbIMU aKTaMu, Hanpumep, no-
CTAHOB/IEHMEM O MPUB/IEYEHUN B KayecTBe 006BMHSAEMOro (CT. 129 YK
PC®CP 1923 r.), 06BUHUTENbHBLIM 3aKoyeHrem (cT. 207 YTIK 1923 r.),
cyfebHbIM npurosopom (cT. 320 YK 1923 r.) u ap.

Brepsble BOMpoc O mpegmeTe» A0KasblBaHWSA Kak NPaBOBOM WH-
CTUTYTe, eAVHOM [/11 BCEro YrosoBHOro npotecca U 41sa BCEX ero cra-
OWiA, 6bln HOPMaTMBHO yperynnposaH OCHOBaMU YrOn0BHOIO CyAonpo-
n3sofcTaa 1958 r. 1 NPUHATLIMK B COOTBETCTBUM C HAMK YTTK COO3HbIX
pecrny6nuk.

CornacHo cT. 15 OcHoB (cT. 68 YTK) npu npousBoacTse fo-
3HaHWA, npeBapuTeNbHOTO CNeAcTBMA U pa3bupaTenbcTBa YrofioBHOrO
[ena B cyfe nofnexar [oKasblBaHuIo: 1) cobbiTue npectynieHuns (Bpe-
Mf, MecCTOo, Crocob WM Apyrve 06CTOATENbCTBA COBEPLUEHMS MPEeCTyne-
HWA); 2) BUHOBHOCTb OOGBMHSAEMOr0 B COBEPLUEHWW NPECTYNIEHNS U MO-
TVBbI NPecTynieHus; 3) 06CTOATENbCTBA, BAUAIOWYME Ha CTEMNeHb U Xa-
pakTep OTBETCTBEHHOCTM OOBMHAEMOro, yKa3aHHble B cTaTbix 38 u 39
YK PCOCP, a Takke WHble 0OCTOATE/NbCTBA, XapaKTepusytoLlme nnd-
HOCTb 06BUHAEMOro; 4) xapakrtep W pasMep yuepba, MPUYMHEHHOTO
npectynneHviem. ogniexar BbIACHEHMIO TakXe O0OCTOATENbCTBA, CrO-
COoBCTBOBABLUME COBEPLUEHUIO NMPECTYMNEHNS.

WN36paHne 3akoHogaTeneM WMMEHHO Takoi cucTeMbl 06CTOS-
TeNbCTB, MOAMIeXalMX [0Ka3blBaHWIO, OOYC/IOBMEHO  LeneHanpas-
NEHHOCTbIO UX BbIABMEHNA W Haubosee IOrMYecKoi nocnefoBaTeNibHO-
CTblO paspeLLeHns. ECTeCTBEHHO, YTO YACHEHUIO BOMPOCa O BUHOBHOCTU
06BMHAEMOr0 [0/MKHO OblTb NPEAnoc/naHo YCTaHOB/IEHWe COObITUSA Mpe-
CTYN/IeHNs; HeobXOAMMbIM YCNOBMEM WHAMBMAYaNU3aLuM HakasaHus
FIBNIAETCA YYeT BCEX 0OCTOATENLCTB, BAMAIOLLMX HA CTEMEHb W XapakTep
OTBETCTBEHHOCTY 06BUHAEMOTO, U T. M.

Bo3BefieHVe 3akoHoAaTeneM [oKasblBaHWA MO BCEM YrOMI0BHbLIM
Jenam COOTBETCTBYIOLLENO Kpyra (DakToB M OOCTOATENLCTB B MPaBOBYHO
006513aHHOCTb KOMMETEHTHbIX OPraHoB rOCY4apcTBa Cbirpasio 60sbLUyio
ponb, MOCKOMbKY YCWUAWAO NPOLECCYyasibHble rapaHTWK MOMHOTHI, BCe-
CTOPOHHOCTM W OGBEKTMBHOCTWM WX paccnefioBaHWs W cygebHoro pac-
CMOTPEHMA W, TEM CaMbIM, MO3HAHWA MO KaXXAOMY KOHKPETHOMY feny
06BEKTUBHON UCTUHBI.

WTak, no niobomy yronoBHoMy [feny HeobXOAMMO MpPexpe BCero
YCTaHOBUTb HasMume Wn OTCYTCTBUE COObITUA mpecTynnenus (m. 1 cr.
68 YT1K), T. e. HeNpaBOMEPHOr0 AeAHWSA, UMEOLLLEro YronoBHO-NPaBoBOe
3HayeHWe. 3HauuT, peyb UAET He 0 CobbITUM BOOGLLE, He O COOLITUN B
06LLeynoTpebuTeNsHOM CMbICAE CI0BA, @ 0 COBLITUM MPECTYNJIEHUS, YTO
He Bcerja ofHo 1 70 Xe. Mo geny 06 o6HapyXeHun Tpyna ¢ Npu3Hakamm
HaCWNbCTBEHHOM CMEPTU MOXET OblTb YCTAHOBNEHO, YTO CMePTb — pe-
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3ynbTaT He ybuiicTBa, a camoybuiicTBa; Mo Aefly 0 noxape MOXeT ObITb
YCTaHOB/IEHO, UTO MOXap — Pe3y/nbTaT He MOAKOra, a CTUXMAHOro bea-
CTBUA; N0 feny 06 aBapyun Ha aBTOTPAHCMOPTE MOXET 6bITb YCTaHOB/e-
HO, YTO MPUYUHA TOMY — Tpy6as HEOCTOPOXXHOCTL NeLlexoja, U T.4. Bo
BCEX TakUX W WM MOJOGHBIX Ciny4asx COObITWE, MO NOBOLY KOTOPOro
BO30Y)X[EHO Yro/loBHOe [eno, UMEeTcs, NPUTOM, YTO COObITUA NPecTyn-
NeHnA HeT. MpaBoBble NOCNEACTBUA 34eCh NMPUHLMNNAILHO UHbIE, HEXe-
N NPU YCTAHOBNEHUM COBLITUS NpecTynieHns. COOTBETCTBEHHO, YCTa-
HaB/MBas COObITME MPECTYN/IeHUs, HeO6XOAMMO PYKOBOLCTBOBATLCA HE
TOMbKO AaHHoW cTatbeid YTIK, HO 1 Toil Hopmoit YK, koTopasi npeay-
CMaTpMBaET OTBETCTBEHHOCTb 38 KOHKPETHOE NPECTYIeHNE.

[ns yTOUHEHMA WHAMBUAYaNbHBIX CBOWCTB COObLITUA NpecTyn-
NeHVs HeobXOAMMO YCTaHOBWUTbL Bpems, cnocobd u gpyrue o6cTos-
TeNbCTBA €ro COBEPLUEHUs, TMOCKO/bKY TakoBble MOrYT WMETb Cy-
LLIECTBEHHOE 3HAYeHWe 19 OPUANYECKOA KBIMPUKALMW JeAHUS U WH-
AVBUAYaNn3aLMm yronoBHoW OTBETCTBEHHOCTU BUHOBHOTO.

BepxoBHblit Cyg CCCP 1 BepxoBHble Cyfpbl COO3HbIX pecny6amk
HEO[HOKPATHO YKa3blBalOT, YTO Cydbl B KaXAOM KOHKPETHOM Clydyae
JO/MKHbI y6eauTbCsa B TOM, YTO MMEBLLEE MECTO AesiHue ABfseTca obLe-
CTBEHHO OMacHbIM, YronoBHO-HaKa3yeMbIM, COAEpXalLm BCe 3/IeMeHTI
cocTasa MpecTynneHuns.

B cootsetctBUM € N. 2 cT. 68 YTIK ycTaHaBnBaeTca fanee Bu-
HOBHOCTb 06BUHSAEMOro B coBepLueHun npectynnenus. YMNK PCOCP u
AsepbaiigkaHckolii CCP 106aBnstOT «M MOTVBbI NMPECTynneHns», a YK
YCCP — «1 NpuUYnHeHve Bpea.

YKa3aHHOe MONOXKEeHMe 3aKOoHa COLEPXKUT TPWM OCHOBHbLIX 3ne-
MeHTa: 1) ycTaHOB/EHWE (aKTa COBEPLUEHNS MPECTYMNIEHUS KOHKPETHbLIM
JINLOM, NPWB/IEYEHHBIM K YrOMOBHOM OTBETCTBEHHOCTMW; 2) yCTaHOBne-
HWe BMHOBHOCTW AAHHOrO /MUa, T. €. COBEpPLUEHME UM TaKoro AesHus
YMBbILLAIEHHO WA HEOCTOPOXHO; 3) PacKpbITUE COLepXaHUs TON (hopMbl
BWHbI, KOTOPasA MMEeT MeCTO B KOHKPETHOM cnydae. Tak, ecnm f[oKa3aHo,
4TO /L0 [eliCTBOBANIO YMbILLIEHHO, HEOOXOAMMO [0Ka3aTb MOTMB, Ha-
MepeHue, Lenb 06LLECTBEHHO OMAcHOro AesHWsA. Ecnm ycTaHOBEHO, YTO
/MU0 AeNCTBOBA/I0 HEOCTOPOXKHO, TPedyeTcs J0Ka3aTb B YeM MMEHHO —
B HEOPEXHOCTM UM CaMOHALEAHHOCTM BbIpa3niacb HEOCTOPOXHOCTb.

CnefoBaTenbHO, [AaHHbIi  KOMMOHEHT rMpeaMeTa  [0KasblBaHWS
npegnonaraeT YACHEHWe KaK OnpedeneHHbIX OObeKTUBHLIX 06CTOS-
TeNbCTB (MPUUYNHHON CBA3N MEXAY KOHKPETHbIM O6LLECTBEHHO OMacHbIM
JesiHWEM N HaCTYMMWBLUMM Pe3ynbTaToM), TaK U CyObeKTUBHON CTOPOHbI
JesHna (BUHbI B DOPMe YMbICNA WM HEOCTOPOXHOCTU U COfepXaHus
KOHKPETHO (POPMbI BUHBI).

B psge noctaHoBneHwin MneHyma v onpegeneHuii cyaebHbIX Kos-
nernin BepxosHoro Cyga CCCP n BepxoBHbIX CyA0B COHO3HBIX pecrny6-
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JINK TOBOPUTCA O TOM, YTO OpraHbl YrofIoBHOro CyA0nNpou3BoACTBa 065-
3aHbl cobpaTb [0Ka3aTenbCTBa, MOATBEPXJAlOLLME, UTO Yro/I0BHO-
Haka3yemoe [iesiHWe COBEPLUEHO OMNpeAe/eHHbIM NULOM, YTO SaHHOe Nin-
L0 MOXeT ObITb CyObEKTOM MPECTYr/eHNa (LOCTUINO OMpesfeNieHHOro
BO3pacTa, ABNSETCA BMEHSEMbIM), UTO [elCTBOBANI0 OHO BWMHOBHO, T. €.
YMBbILL/IEHHO WMAW HEOCTOPOXKHO, YTO BUHOBHOE fesHMe W HACTynuBLUMIA
pe3y/nbTaT HaX0AATCA B MPUUMHHON B3aMMOCBS3N.

B npeameT fokasblBaHWUS Jasnee BXOAAT 06CTOATENLCTBA, BMAIO-
LLye na CTeMNeHb U XapaKTep OTBETCTBEHHOCTY 0OBUHAEMOrO, YKa3aHHble
B CT. CT. 38 1 39 YK, a TakxKe UHble 06CTOATENbCTBA, XapaKTepuaytoLLme
NIMYHOCTb 06BMHsEMOrO (M. 3 cT. 68 YTIK).

CrefyeT yumTbiBaTh, YTO NepeyeHb 06CTOATENbCTB, CMAMYatoLLMX
YrOfIOBHYKO OTBETCTBEHHOCTb, YCTaHOBNEH CT. 38 YK OpWMeHTUPOBOYHO.
MepeyeHb ke OTArYaroLMX OBCTOATENLCTB [aH 3aKOHOAATeNeM ucyep-
nbigatowe (ct. 39 YK). O6CToATeNbCTBa, XapakTepusytoLme NMYHOCTb
00BMHSEMOr0, HepaspblBHO B3aUMOCBA3aHbI, 60/ee TOro, BO MHOIrOM
COBMaJalT C OBCTOATENbCTBAMM, OTArYaOWMMWN WU CMArYalowyMu
BUHY W OTBETCTBEHHOCTb. OfHAaK0O 3aKoHOLaTeNb paclumpseT Kpyr nep-
BOIA rpynmnbl 06CTOATENLCTB ELLE U 3 CYET «MHbIX», KOTOPblE HEBO3MOX-
HO MO/IHOCTLIO HOPMATUBHO YPErynmpoBaTb, HO KOTOPbIE B COBOKYMHO-
CTU C NPeLyCMOTPEHHbLIMMU B 3aKOHE [at0T JOCTATOYHO MO/HOE U BCECTO-
POHHee NpefCcTaBNeHre 0 MIMYHOCTU 0OBUHAEMOTO.

Takne 06CTOATENLCTBA Pa3HOO6Pa3Hbl M MHOrorpaHHbl. OHU Mo-
ryT OTHOCMTbCA K MOBEAEHWIO B ObITY, K CMy>Xe6HOI, 06LLeCTBEHHON
[esTeNnbHOCTU, MOTYT HOCWUTb HEeraTMBHbIA WM MO3UTUBHBIN XapakTep v
T. 4. VIx nonHoe yscHeHue cogelicTByeT andipepeHLmaLim gopm oTBeT-
CTBEHHOCTU, Haubonee MpasWIbHOMY OMPEENeHN0 ee CTEMeHU U Xa-
pakTepa. YueT Takmx 006CTOATENLCTB MOXET JieUb B OCHOBY, Hanpumep,
0CBOO0XAEHMA NKLLA OT Yro/IOBHON OTBETCTBEHHOCTMN B CBA3WN C MpWBAe-
UeHVeM ero K aMWHUCTPaTMBHOW OTBETCTBEHHOCTU, C Mepefadein aena
Ha pacCMOTpeHMe TOBapWLLECKOrO Cyfda, C Mepefayeil maTepuanoB Ha
pacCMOTpeHMe KOMUCCUW MO AenaM HeCOBEPLUEHHONETHUX, C nepeaaqelt
/MUA Ha NOPYKWU OBLLECTBEHHOW OpraHu3auuyM Wan KOMNeKTUBY TpYAs-
wwyxcea (cT. c1. 6—9 YTMK); B 0CHOBY NpekpalleHns fena B cuny npu-
3HaHWA NKLA MOMHOCTLIO YTPATUBLLUMM OBLLECTBEHHYHO OMacHoCTb (CT.
50 YK, cT. 6 ¥YTIK); n3tpaHus caHKUMKN HKe HU3LWero npegena (cT. 43
YK); npuMeHeHna yCnoBHOro HakasaHus (cT. 44 YK), usbpaHus UMeHHO
TOW CaHKLWK, KOTOpast B HanbosbLUei Mepe COOTBETCTBYET XapakTepy M
cTeneHy OOLLECTBEHHON OMACHOCTU MPEeCTYMAeHus, ANYHOCTU BU-
HOBHOIO M 06CTOATE/NbCTBAM [eNa, CMArYaroLwWwym Uy oTaryarowym oT-
BETCTBEHHOCTb (CT. 37 YK).

MneHyMbl 1 cyaebHble konnerun BepxosHoro Cypa CCCP u Bep-
X0BHbIX CYfI0B COK3HbIX pecnybink cucteMaTMyeckn obpalatoT BHU-
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MaHVe HWXECTOALMX CYZ0B HA HEOOXOAMMOCTbL MOMIHOMO W BCECTOPOH-
HEro yACHEeHWS OTArYatoLyX 1 CMAryaroLwmx 06CToATENbCTB, Kak U BCEX
JaHHbIX, XapaKTepu3syoLWuX MIMYHOCTL 06BUHAEMOrO. [pryemM HenonHoe
BbIACHEHME TaKNX 06CTOATENLCTB PAaCCMATPUBAETCA B COOTBETCTBYHOLLMX
CMlyYyasX Kak OCHOBaHWe [ BO3BpalleHus fena Ha [LOMOMHWUTEeNbHOoe
paccnefoBaHve UK Ha HOBOE CyebHOe pacCMOTpPEHNE.

B cootBeTcTBUM C M. 4 CT. 68 YTIK HE06XOAMMO YCTAHOBUTL Xa-
pakTep v pa3Mep ywepba, NPUYMHEHHOTO MpecTynseHnem. o ceoemy
XapakTtepy yuepb MOXeT 6bITb MOpaibHbIM, (PU3NYECKAM UN MaTepu-
anbHbIM. B nocnefHem cnydae cnefyeT YCTaHOBUTbL €r0 TOYHbIN pasmep,
MCUMCNAN TaKOBOW BO BCEX PeaslbHO MMEOLLIMX MEeCTO (hopmax MposB/e-
HUA (Hanpumep, CpbiB MO BUHE PACXMTUTENS COLMANNCTUYECKON COBCT-
BEHHOCTW M/1aHOBbLIX 3afj@aHWiA; pasmep 3aTpaT, CBA3aHHbIX C SIeYeHeM
notepnesLlero, u Ap.). Heo6xofumMo npu 3TOM YACHWUTb MPUUMHHYHO
CBfA3b MEX/Y 06LLECTBEHHO OMACHbIM EAHNEM 0OBUHAEMOrO U TEM KOH-
KPETHbIM YLLLEpP60OM, O KOTOPOM MAET pedb. [Mamatys 06 ob6s3aTelbHOM
BO3MeLLEeHUM yuepba, NPUUMHEHHOTO NPECTYM/IEHWEM, HY>KHO cobpaTb
[oKa3aTefbCTBa, NOATBEPXAAtOLLME PaKT HANMUMA Y 0OBUHAEMOTO LieH-
HOCTell NN MMYLLLECTBA, KOTOPbIE MOTYT 6bITb 06paLLeHbl AN BO3MELLE-
HUS NOCNeSCTBWIA COBEPLUEHHOrO NpecTynneHus. CnefyeT yCTaHOBUTS,
He 6bl/IN N OHW NPUOBPETEHBI MPECTYMHLIM MyTEM.

BepxoBHblit Cyg CCCP n PCOCP ykasbiBalOT Ha TO, YTO Bbl-
FICHEHWe XapaKTepa v pasmepa yLepba, MPUUMHEHHOTO NPeCTYNEHNEM
MMEEeT 3HayeHWe He TOMbKO A1 NPaBuibHOMO NPUMEHEHWUS YrOof0BHOIO
3aKOHa, OnpefeneHns CTENEHN BUHbI U Mepbl HakKasaHWs, HO U AN 0Xpa-
Hbl MHTEPECOB NOTEPneBLUNX, BOCCTAHOB/EHNS UX MPaB N 3aKOHHbIX WUH-
TEPECcoB, HapyLLEHHbIX MPECTYMIEHNEM.

HakoHel, corfacHo cT. 68 YTIK, BbIACHEHWIO MNOANEXaT Takke
06CTOATENBCTBA, CNOCOOCTBOBABLUME COBEPLLEHUIO MPecTyrnieHns. K nx
4MCny MOXHO OTHECTMW: 0BCTOATENbCTBA, CNOCOOCTBOBaBLUME POPMUPO-
BaHWMIO aHTMOOLLECTBEHHbIX B3rNAL0B U MPUBbLIYEK, MPe0bpa3oBaHUI0 1X
B NPECTYMHbIA YMbICEN UKW NPECTYMHY HEOCTOPOXHOCTb, 06CTOSATENb-
CTBa, 06NeryMBLLME COBEPLUEHNE OBLLECTBEHHO OMacHOro AesHus, 1 ap.
YCTaHOBNEHWE TakuX 0B6CTOATENLCTB [JOMKHO COYETaThCA C MPUHATMEM
PeLUnTENIbHbIX Mep MO MX YCTPaHeHUIO 1 NPeaynpeXxXaeHnto Apyrux npe-
CTYMNEHWIA.

YnylieHne WM HefocTaTOuyHOe YACHEHWe OAHOro M3 06CTos-
TeNbCTB, NPefycMOTPeHHbIX cT. 15 OcHoB (cT. 68 YTK), HensbexxHo
B/leYET HEMoNIHOTY WKW OAHOCTOPOHHOCTL paccnefoBaHus (cyaebHoro
paccmMoTpeHus). Mo3ToMy Mpy HEBO3MOXHOCTW BOCMOSHUTL AOMYLLEH-
Hble NMPo6esbl B NOCNELYIOWMX CTaAMaX npoLecca Aefio no obLiemy npa-
BUMY [LO/MDKHO ObITb BO3BPaLLEHO Ha [OMONMHWUTENbHOE paccnefoBaHue
WM Ha HOBOE Cy[ie6HOe PacCMOTPEHUE. YACHEHWE 3TOro NpeaCcTaBseT-
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ca TeM 60/ee, BaXHbIM, YTO M3 UYMCNa OTMEHSEMbIX B KACCALMOHHOM U
Hal30pHOM nopsiake cyaebHbIX NpuroBopos, 6onee 50 % OTMeHAIOTCS
MMEHHO MOTOMY, YTO B MPeAbIaYLLMX CTaAMAX HE YCTaHaBNMBaeTCs WK
HenpaBW/IbHO YCTaHaB/MBAETCA TOT WAN UHOWA KOMMOHEHT npeameTa Ao-
KasblBaHUs.

Bo3HuMKaeT BONpOC: MCYeprnbIBaeTCs /v NPeaMeT 40Ka3biBaHWUSA Ha-
3BaHHbLIM KPYrom (pakToB M 06CTOATE/NLCTB, MPedyCMOTPeHHbIX CT. 15
OcHos (cT. 68 ¥YTIK)?

Ha pgaHHbIi BOMpOC Mbl OTBeYaeM OTpuLAaTenbHO B Cuay Crie-
AYIOLLMX COOBPaKEHWIA.

1. HopmatunsHOe 3akpeneHune npeamMera fokasbiBaHus cT. 15 Oc-
HOB HOCUT 06LLMIA XapaKTep, MOCKOMbKY:

a) He WCK/IoYaeT, a, HaobopoT, MpeanosaraeT HOPMaTUBHOE 3a-
Kpen/eHue onpeaeneHHbIX 0CO6EHHOCTEN NPUMEHUTENBHO K HEKOTOPbIM
KaTeropuam yronosHbIX Aen (0 NPecTynieHnax HecOBEPLUEHHONETHUX,
06 06LLECTBEHHO ONACHBIX AAHWAX NAL, AYLLIEBHOGO0NLHBIX U Ap.);

6) cT. 15 OCHOB KOHKPETU3MUPYeTCA W BOCMO/HAETCH COOTBET-
CTBYIOLMMM cTaTbaMU YTIK coro3HbIX pecrny6nuk. Tak, eciv n. 2 cT. 15
OCHOB roBOpUT O TOM, YTO [OKa3bIBAHWIO MOANEXUT BUHOBHOCTb 06BU-
HAEMOrO B COBEpPLUEHWM NPeCTyn/eHns, To n. 2 cT. 68 YK nobasnseT:
«..1 MOTMBbI NpecTynneHuna». Ecam n. 3 ¢1. 15 OcHoB npeAycmaTpusaet
06CTOATE/NLCTBA, BAMAKOLLME HA CTEMeHb W XapakTep OTBETCTBEHHOCTU
06BMHsIeMOro, To M. 3 cT. 68 YK yTOUHSET: «...yKa3aHHble B CT. CT. 38 1
39 YK PC®PCP, a Takxke MHble 06CTOATENbCTBA, XapaKTepusyroLme nmny-
HOCTb 06BMHAEMOro». KOMMOHEHTOM NpeameTa 40oKa3blBaHWsA, COrNacHo
cT. 68 YTK, aBnatTcA «06CTOATENLCTBA, CNOCOBCTBOBABLUME COBEpLLIE-
HUIO NPECTYN/IEHNS», O YeM He CKa3aHo B CT. 15 OcHOoB. MHOrouncneH-
Hble pasnMyMa B HOPMAaTMBHOM 3aKpenjieHuy KOMMOHEHTOB MpeamMeTa
[0Ka3bIBaHUsA UMEIOT MecTO U B YTIK pasnnyHbIX COO3HbIX pecny6buk;

B) HOPMAaTMBHO 3aKpPenieHHbI Kpyr (akToB W 06CTOSATENbCTB,
NnoAnexalmx 4oKasblBaHWIO, KOHKPETU3MPYETCA B NPAKTUKe Yro/0BHOIO
CyZlONPOU3BOLACTBA MPUMEHUTENBHO K 0COBEHHOCTAM KaX/Oro KOHKpPET-
HOro YronoBHOrO fena.

Henb3s nosToMy cornacuTbes C YTBEPXKAEHMEM O TOM, YTO AeiiCT-
BYIOLLIEe 3aKOHOAATENbCTBO «[ETaNlbHO OMpefenseT npeameT foKasblBa-
Hus». MpaBuibHee, No-BUAMMOMY, NOMaraTb, YTO 3aKOHOAATe/b DOPMY-
NMpyeT pOAOBble CBOMCTBA JaHHOIO NPaBOBOr0 WHCTUTYTa, MpeocTas-
N NPaBONPUMEHUTENbHLIM OpraHam BO3MOXKHOCTb WX KOHKPETU3MpO-
BaTb C YY4eTOM OBCTOATENbCTB KaXAOro YronoBHOrO fena u onpejeneH-
HbIX COCTABOB MPECTYMIEHUIA.

2. B kayecTBe NpaBOBO HOPMbI, 3aKpensieHHol cT. 15 OcHoB (CT.
68 YIK), npegMeT goKasblBaHWs MMEET 06LMIA U 06LLe06s3aTeNbHbI
xapakTtep. O6LWWWA B TOM CMbIC/E, YTO 3aKOHOAATeNb PacnpoCcTpaHseT
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ero Ha BCe YronoBHble fefia W Ha BCE CTaguu YrofioBHOro mnpoLecca
MpUMEHNTENBHO K KaXXAOMY [eny W KaXAOoh CTagum npouecca KOMMo-
HeHTbI MpeAMeTa 40Ka3blBaHWA KOHKPETUSUPYHOTCH, MOMYT BOCMOJHATL-
€A, HO HM NPU KaKWX YCMOBUAX He MOryT cyxaTbca. OCHoBaHWeM 0606-
LLEH COOTBETCTBYIOLLMX KOMMOHEHTOB AB/SETCA TO, YTO OCO6EHHOCTM
YFONOBHbIX A€/, KaK M CTafuii YronoBHOrO NpoLecca, He WCK/IYaloT
HanMuns B HUX O6LLUMX CBOWCTB,, K YMCMly KOTOPbIX OTHOCATCA, Npexae
BCEro, Te, KoTopble cdopmynmpoBaHbl B CT. 15 OcHoB (CT. 68 YTIK).

3. YHuBepcasbHbllii XapakTep OCHOBHbIX KOMMOHEHTOB mpegmeTa
[0Ka3sblBaHUsA 415 BCEX YIOMOBHbLIX en U BCex CTaamid npolecca coyeTa-
eTCA C ero AMHaMUYHbIM XapaKTepoM B MPaKTWUKE YronoBHOro Cygonpo-
M3BOACTBA. ITO HAXOAUT CBOE BbIPaXKEHME B TOM, YTO peabHblii 06bEM
npegmeTa [OKasblBaHUA Ha Kaxdoi CTaguu yronoBHOrO mpouecca He-
pa3spbIBHO CBfA3aH C ee 3afja4yaMyt U 0COOGEHHOCTAMM. Tak, B CTaguu BO3-
OY>XEeHNA YrofioBHOrO fena BHUMaHWe npaBonpUMEHUTENbHBLIX OpPraHoB
rocyfiapctsa KOHLEHTPUPYETCA rnaBHbIM 06pasom Ha n.1 cT. 15 OcHoB
(cobbITe NpecTynieHWs, ero MecTo, BpeMs W Apyrue 06CTOATE/LCTBA)
UTO He WCK/IOYaeT, KOHEYHO XXe, YACHEHWS MO BO3MOXHOCTU BCEX ApY-
rMX KOMMOHEHTOB npefmeTa foOKasblBaHuA. B cTaguu paccrefoBaHus
BHMMaHWe CnefoBaTeni COCPefOTOUMBAETCA Ha YACHEHUW Hapsgy C Co-
ObITMEM NPECTYMNNEHNS elle U BUHOBHOCTUM OOBMHAEMOro B €ro CoBep-
LIEHUW, OTArYaloLWMX WAU CMAryaloWwyx BUHY OOBMHSAEMOro 06CTOS-
TeNbCTB, AaHHbIX, XapaKTepu3yloLmMX ero IMYHOCTb, U ap. [ocTtaTovyHo
COMOCTaBUTb KOMMOHEHTbI 06BUHUTENBHOIO 3aKNoYeHns (cT. 205 YTK.)
n cyfebHoro npurosopa (cT. ¢T. 313—314 YTIK), 4Tobbl NOHATL Onpe-
[eNeHHYI0 AMHaMUKY MpefMeTa [oKa3blBaHWA B CTaguu cyfebHoro pas-
6upaTtenscTBa MO CPaBHEHWIO C NPeSMETOM [0Kas3blBaHUA B CTaauu
npefBapuTeNibHOrO paccnefoBaHus.

COOTBETCTBEHHO TEPMMWHO/OMMK, YNOTPe6nsemMoil AeicTBYIOLMM
3aKOHOAATEeNbCTBOM, B MPaBOBOW NUTepaType MPUHSATO pasrpaHuyMBaThb
MOHATUSA 0BCTOATENLCTB, MOANEXALUMX [OKA3bIBAHUIO, U MHbLIX 06CTOS-
TeNbCTB, UMEIOLLMX 3HaYeHve ANd Aena, NpefyCMOTPEHHbIX, Harnpumep,
cT. cT. 20, 21, 69, 74, 75, 76, 131,205, 276 YTIK, v gp. He Bkoyasa
«UHble 06CTOATENbCTBA» B 00LEM NpeAMeTa [OKasblBaHWs, HEKOTopble
aBTOPbl OTHOCAT UX TO /I K YACNY NPOMEXYTOYHbIX, T. €. TaKuX, KOTO-
pble, He Byayun npegycMoTpeHbl CT. 15 OcHos (cT. 68 YTIK), coaeiicT-
BYIOT YCTaHOB/IEHMIO NPeAYCMOTPEHHbIX JaHHOW HOpPMOW (hakToB U 06-
CTOATE/NLCTB, TO /M K YWCNY TakuX, KOTOpble B OTNMYMe OT 06CTOS-
TEeNbCTB, COCTaBNANOLMX MPeAMeT [O0Ka3blBaHWUsA, MOryT, HO He 06s3a-
TeNbHO AO/MKHbI BbITb [JOKA3aHbI.

MMpoTvB BKNIOYEHWS B MPeAMET [A0KasblBaHUA TaK Ha3blBaeMbIX
«MPOMEXYTOUHbIX» OBCTOATENIbCTB BbICKA3bIBAKOTCA CaMble pas/iMyHble
aprymeHTbl. [OBOPAT O TOM, YTO BCrOMOraTefibHble (MPOMEXYTOUHbIE)
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06CcTOATENbCTBA CaMu MO cebe He UMetoT HOPUANYECKOro 3Ha4YeHnsd, 4To
OHN COCTaBNAKOT HE LU€E/b, a CPeACTBO [AOKa3biBaHWUA 06CTOATENLCTB,
MMELWMX HPpNANYECKOE 3HaYeHME, YTO C MPOMEXXYTOYHbIMU obcTos-
TeNbCTBaMN NpPaBONPUMEHUTE/IbHbLIE OpraHbl BCTPEYAKOTCA HE BO BCEX
henax, a TONbKO B TEX, rAe MMEKTCA KOCBEHHbIE NOKa3aTe/lbCTBa, MNpu
TOM, 4TO MNMPEAMET AOKa3biBaHUA ABNAETCA €QUHBIM (I'IO BCEM fenam mn T.

..

Bce 3TV cyxgeHus, OfHaKo, CBUAETENLCTBYHOT O MOAMEXAaLLMX
YUETY pa3/iMuHbIX BMAAX W CBOWCTBAX KOMMOHEHTOB MpeAmeTa AoKasbl-
BaHWA, HO He 0 TOM, YTO HEKOTOPbIE U3 HWUX BLIXOLAT 3a €ro npegens.

MockonbKy nog npefmMeToM foKasblBaHWA MO YrofioBHOMY feny
Mbl MOHUMaeM (DaKTbl ¥ 0OGCTOATENBCTBA, MOAJ/eXallne [0Ka3biBaHWIO,
MOCTO/MbKY BCE OHW, MMetoLLye 3HayeHne Afis NpasBWIbLHOro paccMoTpe-
HWA 1 paspeLLeHns fena, Noa/exar fAoKasbiBaHNIo 1, TEM CaMbIM, BXOAAT
B NPeAMET f0Ka3bIBaHUA.

Wcxopa m3 ToxaecTsa NOHATMIA NpefmeTa MO3HaHWS W NpeameTa
[0Ka3bIBaHWA, 13 TOrO, YTO «JOKa3blBaHWe eCTb MPOLIECC NO3HaHWUA uC-
TWHbLI NO ...yTOMI0BHOMY [eNly», Mbl He MOXEM COrnacuTbCa C pasrpaHu-
YeHMeM 3TUX MOHATWIA B 3aBUCUMOCTW OT 06beMa MO3HaBaEMbIX (hakTOB
N 06CTOATENLCTB. B 3TOM Cnyyae npegmeT foKasblBaHWS OrpaHUYmBaeT-
€A KPYrom o6CTOATENbCTB, YKa3aHHbIX B CT. 68 YTIK 1 B Tex cTaTbsiX
YTK, KoTopble npefycMaTpyBatoT 0OCTOATENLCTBA, UMeEoLLMe ocoboe
3HaYeHVe Mo OTAe/bHbIM KaTEropuaM YronoBHbIX gen (0 NPecTynyieHusx
HECOBEPLUEHHONETHNX, 006 OOLLECTBEHHO OMACHbLIX AEAHWAX NuL ay-
LLEBHO6O/bHBIX U Ap.). [oKa3aTe/lbCTBEHHbIE Xe (PaKTbl, KaK 1 UHble 06-
CTOATENbCTBA, MMEIOLLME 3HaYeHne Mo fefly, HO BbIXOAdALLmMe 3a npegesbl
npegMeTa 40KasblBaHWS, BKIOYAKOTCA B TaK Has3blBaeMblii NMpeaMeT Mo-
3HaHUA.

C nosvuuM yKa3aHHON Hamu MOCblKW, OPMYIMpoBaHue ABYX
npegMeToB — A0KasbliBaHWA W MO3HAHWSA — MPeSCTaBAeTC HECKO/bKO
NCKYCCTBEHHbIM, a MO CYLLIECTBY HeomnpasaHHbIM.

3a BKMOYEHVE B MpeAMeT [0Ka3blBaHWS BCEX OOCTOATE/LCTB,
MMEIoLLIMX 3HaYeHVe AN MpaBWIbHOMO PacCMOTPEHWUA U paspeLleHus
YrofioBHOTO fena (B TOM YMC/e U BCMOMOraTe/ibHbIX, MPOMEXYTOUHbIX),
CBMAETENbCTBYIOT, NOMUMO CKa3aHHOrO, ELLE 1 CNeaytoLL e aprymMeHTbl:

1. Kak 6bI10 yKa3aHO BblLLe, A0Ka3blBaHWe B Yro0BHOM MnpoLecce
BCerga npeanonaraeT NOTMYECKMiA MyTb OT U3BECTHOrO, TOFO, YTO yCTa-
HOBNEHO MO YronoBHOMY feny, K HeM3BeCTHOMY, T. €. K TOMY, YTO eLle
He MO3HaHO, HO JO/MKHO 6bITb Mo3HaHO. COOTBETCTBEHHO, B MpoLecce
[OKa3blBaHWA pasrpaHnyeHre Mexay TaK HasbiBaeMbIMU «KOHEUHbIMMW
N «MPOMEXYTOUHbIMU» 0OCTOATENLCTBAMU NPEACTaBNAETCA KpaiiHe yc-
NOBHBIM, MOCKO/bKY /11060e M3 UMEIoLMX 3HaYeHne No feny obeTos-
TenbCTB, O6yfLyun [OKA3aHO, CTAHOBUTCS Kak Obl MPOMEXYTOUYHLIM B Ka-
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YecTBe CpPefCTBa YCTaHOBMEHUA APYTMX, ele He MO3HAaHHbIX, HO TaKxXe
MMEIOLLMX CYLLEECTBEHHOE 3HAYeHWe Mo Aeny 06CTOATENbCTB.

2. He TonMbKO «06CTOATENLCTBA, MOANEXALLME [OKA3bIBAHUIO», HO
N «MHble 06CTOATENLCTBAY, MMEIOLME 3HAYEHUE MO feny,— topugnye-
CKV 3HauMMbl. He Bcerga vmes NpsMOe BAWSHWE Ha PeLleHuns, NPUHK-
MaeMble Mo OCHOBHbLIM BOMPOCaM Yro/0BHOIO fief1a, OHU, TEM He MeHee,
noanexar 06sa3ate/lbHOMY YYeTy MpW NOCTPOEHWUN BepPCUiA, Npu onpege-
NeHWN NOLCNeACTBEHHOCTU U NOACYAHOCTU, MPU M3BPaHUN METOLUKM 1
TaKTUKW CNEACTBEHHbLIX (CyAebHbIX) AeAcTBUIA N Ap. 3TU 06CTOATENLCT-
Ba NpefonpefensioT W COOTBETCTBYIOLIME PELLEHMS MPaBONPUMEHH-
TeNbHbIX ~ OpraHoB,  Hanpumep, 0  HasHayeHwn  cyfebHo-
NCUXNATPUYECKON, Cyne6HO-MeAULMHCKOW, CyaebHO-NCMXON0rYecKoi
3KCnepTM3bl H Ap. VIMEHHO MO3TOMY, HE OrpaHUYKBasACb HOPMATUBHbIM
3aKpenieHremM 06CTOATENbCTB, NOAexXalmX gokasbiBaHuio (cT. 15 Oc-
HOB, CT. 68 YT1K.), 3aKoHOfaTe b YKa3bIBAET ELLe U Ha Takue, UMeLoLLMe
3HayeHWe No YrofioBHOMY Aenly 06CTOATENbCTBA, Kak JaHHble O IMYHO-
CTV MOTEPMeBLLUEro, O B3aMMOOTHOLLUEHUAX MeXJy CBuaeTeneMm u 06Bu-
HAeMbIM, cBugeTeneM u notepneswnm {ct. 74 YTIK), notepneswiym v
06BMHseMbIM (cT. 75 YTIK), 06 06CTOATENLCTBAX, MNOCAY>KUBLUMX OCHO-
BaHVeM /19 3aJepXaHus MoAo3peBaeMoro Uau NpUMeHeHns K Hemy Me-
pbl NpeceyveHus (cT. 76 YTIK), u ap.

3. Ecnn orpaHuumBaTh npeameT [0Ka3biBaHWA TOMBKO (DaKTamu §
obcToATeNbCTBAMM, NPEeLyCMOTPeHHbIMM cT. 16 OcHoB (cT, 68 YTIK), T0
MOXET 6bITb CO34aHO MPEeBPaTHOE BMeYaT/ieHue, YTO 3T (akTbl U 06-
CTOSTENbCTBA [O/MKHbI ObITb YCTaHOB/EHbI JOCTOBEPHO, @ BCE OCTaslb-
Hble, AIKOObI BbIXOAALLME 33 Mpefenbl npegMeTa A0KasblBaHWs, B CTOMb
[OCTOBEPHOM YCTaHOB/IEHUM He HYXAaloTcA. B [eliCTBUTENbHOCTU XXe
BCe (PaKTbl M OGCTOATENbCTBA, MMEIOLLME CYLLECTBEHHOE 3HaueHue Mo
YFONOBHOMY fiefy, MOAMEXAT TOUHOMY W 6€3yC/I0BHOMY YCTaHOBNEHWIO.

WTaK, npeameT [oKasblBaHWA OxBaTbiBaeT BCe (DaKkTbl U 06-
CTOSATE/NIbCTBA, WMEOLLUMe CYLLECTBEHHOE 3HAYeHWe [/19 MPaBW/bHOro
PacCMOTPEHUSA W pa3peLleHns YrofoBHOro fena. AT0 (akTbl U 06CTOSs-
TenbcTBa 1) npefycmoTpeHHble cT. 15 OcHoB (cT. 68 YTIK), 2) nony-
UMBLUME CBOKO KOHKpeTu3aumio B apyrux ctatbax OcHos (YTIK), 3) xotd
N MEIOLLME CYLLLECTBEHHOE 3HaYeHWe, HO HOPMATMBHO He 3aKper/ieHHble
B KauecTse 06LLmMX N 06LLe0053aTeNbHbIX NPaBW/1 NOBEAEHNS, 3aBUCSLLME
OT CMeundrKN KOHKPETHBIX YroMOBHLIX AeN W COCTaBOB MPECTYMHbIX
MPOSBNEHUIA.

UTtobbl 3aBepwmMTb PacCMOTPeHWe BOMpoca O MNpeaMmeTe [oKa-
3bIBaHWA, CreflyeT 0CTaHOBUTLCA eLLie Ha OZHOM BOMpOCe.

B nmTepaType Hepefko npeAMeT [OKasblBaHWS HasblBaloT r/as-
HbIM (DaKTOM, a (haKTUYECKMe faHHble, BLIXOAALLME 3a Npejesbl npegmMe-
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Ta [0Ka3blBaHUsA, HO CMOCOBCTBYHOLLME YCTAHOBMIEHUIO €r0 KOMMOHEH-
TOB, — [0Ka3aTeNbCTBEHHbIMY (haKTaMu.

C no3vumuy Hawero NOHUMaHWs MpeaMeTa [OKasblBaHWs, OXBa-
ThIBAIOLLEr0 BCE MOANEXALLMEe [OKa3bIBAHWIO MO YrONOBHOMY Aefly 006-
CTOATENbCTBA U (PaKTbl (KaK rnaBHble, TaK W [0Ka3aTeNbCTBEHHbIE), YKa-
3aHHas KOHCTPYKLMA cebs onpaBhaTb He MOXeT. BmecTe ¢ TeM B cucTe-
Me KOMMOHEHTOB MpejMeTa [OKa3blBaHUs AEACTBUTENbHO COAEPXUTCS
rNMaBHbIA (hakT, MPefonpefensowmnii Cny>xebHy0 ponb ¥ HasHadeHue
BCEX OCT&/IbHbIX, MOAMEXALIMX [OKa3bIBAHUIO PAKTOB M 0BCTOATENLCTB.
TakoBbIM, Kak Mbl M0/araem, SBNSETCA COCTaB MPECTYNAeHUs BO BCeX
ero YeTbIpex 3anemMeHTax — 00bekTa, CyObeKTa, 00bEKTUBHON U CyObek-
TUBHOI CTOPOHbI. VIMes onpegenstolee ans cyfbbbl YronoBHOro aena
IOPUAMYECKOE 3HAaYeHWe, FNaBHbIN (haKkT npefonpefenseT HasHaueHue
[0Ka3aTe/IbCTBEHHbIX (DAKTOB — CMYXKWTb YCTaHOBNEHWUIO TN1aBHOTO.

OTHOCACL K 06CTOATENBCTBAM NMOBOYHBIM, HE BXOASALLMM B COCTaB
MPECTYNNEHNS, U K TOMY >Xe OTAeNbHbIM, eAVHUYHbIM 3/IeMeHTaM 06b-
eKTVIBHOW Ae/CTBUTENBHOCTY, A0Ka3aTeNIbCTBEHHbIE (DaKTbl TOMbKO B TOM
CNyyae MOryT CNYXWTb CPeACTBOM YCTaHOBMIEHUS FNaBHOIO (hakTa, ecnu
OHU 06pa3ytoT 06BEKTUBHO B3aMMOCBS3aHHYH) CUCTEMY TakKuxX (hakToB.
Peub naeT, pasymeeTcs, He 0 TOM, YTO CyMMa BEPOATHbIX 3HAHUIA MOXeET
MOPOAMTL JOCTOBEPHOE 3HaHWe, a 0 TOM, YTO rnaBHbl (DaKT (B yKasaH-
HOM HaMmu Cny4ae) MOXeT OblTb YCTAHOB/IEH /IMLLUb CUCTEMOI 0ObeK-
TVBHO B3aMMOCBSA3aHHbIX [OKA3aTeNbCTBEHHbIX (DAKTOB, KaXAbliA 13 KO-
TOPbIX, peasibHO CYLLECTBYS, YKa3blBaeT, 04HAKO, TOMbKO Ha OTAe/bHbINA
LUTPUX 06BLEKTUBHOIN AENCTBUTENBHOCTMW, MPUYMHHO CBA3aHHOW C COCTa-
BOM MpecTynneHns (rnasHbIM (akTom). 34ecb HaXOAWUT CBOe ybeauTesb-
HOe MOATBEPXAEHWE NEHWHCKOE MOMOXEHME O TOM, UYTO «(haKTbl, ecnu
B3ATb VX B UX LIENOM, B X CBA3W, HE TOMbKO «yNpsAmMas», HO 1 6e3ycnos-
HO [j0Ka3aTeNbHas BeLlb».

329



Cxema TIPEAMETA X0Ka3bIBAHHA

[TPEIMET 10KA3bIBAHUS
0ber-Ba, monEXamIe 06ct-Ba, mOIeXaIme I0KasbiBariio| | MHbie 06cr-Ba, MMelolye 3HaueH#e
JI0KA3BIBAHHIO TI0 BCEM C YYETOM OT/IE/TbHBIX KATeropiit LIS TIPABITBHOTO PACCMOTPEHHS

yronosHbIM fiesiaM (1. 68 YITK)

yronosHeIx fien (cT. 392,404,415 u

Yr0JIOBHOIO JI€1a

1. VIIK)

ColbITHE TIPECTYILTEHIIS

L

BuHoBHOCTb 0OBHHSEMOTO |
MOTHBBI TIPECTYILICHHA

06cT-Ba, BIHSIONINE HA CTETIEHD

|| W XapaKTep OTBET-TH OOBHHSAEMOTO,

HHbIe 00CT-Ba, XapaKTepH3ylole
JUYHOCTb OOBHHAEMOTO

Xapaxtep 1 pa3Mep yiepoa,
TPUYMHEHHOTO TIPECTYILIEHHEM

(00cT-Ba, croco0CTBOBABIIILIE
t COBEPIIEHHIO TIPECTYILICHNS

[TpenycMoTpeHHbIE 3aKOHOM (1.
cr. 5-9,30,79,81,143,205,303
i 1p. YTIK)

He yperynupoBaHHbie 3aKOHOM, B

TOM YKCJIE TTPOMEXKYTOYHBIC 0bcTo-

ATENBCTBA, UMEIOIIUE 3HAYCHUE
JUIA OLICHKH JIOKA3aTEbCTB, 1 1.
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Mpegenbl gokasbiBaHUA

YcTaHOBNeHUE O0O6BEKTUBHOM UCTWHBI, KakK U JOCTUXKEHWE ApYyruX
3afja4y YrofioBHOr0 CyAONpOM3BOACTBa, NpeAnonaraeT MpaBuibHOE pe-
LLeHVe BOMPOCA He TO/bKO O MPeAMETe, HO W O Mnpefenax AoKasblBaHWS.
Ecnu npegmeT foKas3blBaHWS, KakK Obli0 YCTAaHOBNEHO Bbille, 06pasyeT
COBOKYMHOCTb  (JaKTOB U 0BCTOATENbCTB, MOANEXALUMX [OKa3bIBAHWIO
Mo YronoBHOMY feny, TO Npejesbl 40Ka3blBaHUS — KPYT 40Ka3aTenbCTB,
Heo6X0aMMbIX 4NS LOCTOBEPHOrO, T. €. UCTUHHOIO YCTAHOB/IEHUA COOT-
BETCTBYHOLUMX (PAKTOB U 06CTOATENLCTB. Tem cambiM, ecnv NpegMeT fo-
KasblBaHWS OTBEYaeT Ha BOMPOC — Ha 4YTO HAMpaB/feHO Yro/0BHO-
npoueccyaibHOe [OKa3blBaHWe, T. €. YTO COCTaB/seT ero 6amkaiLuyto,
HEMOCPeLCTBEHHYIO LieNb, TO Npejenbl [OKasblBaHWS OTBEYAIOT Ha BO-
MpoC O TOM — NPW MOMOLLM Yero, KakuMu cpeAcTBaMu obecrneunBaeTcs
ONTUMaNbHas rnybuHa WU LOCTOBEPHOCTb MO3HaHWA (akToB M 06CTOS-
Te/bCTB, COCTaBAANOLLMX NPeAMeT fokasbiBaHuA. CnefoBaTenbHo, B3au-
MOZelcTBME Mexay NpeaMeToM W npejenaMu AoKasblBaHWs ecTb B3au-
MOZENCTBME MeXay Lenbio U CpeAcTBamMu, ee JOCTWXKeHus. Onpefe-
NAOLLAA PONb B 3TOM B3aMMOLENCTBUAN NPUHAANEXUT Lenn — npeameTy
[0Ka3blBaHUs, COCTaB/AIOLLEMY B 3HAUMTENbHOW Mepe O6BLEKTUBHYIO
NPeanocbiiKy YCTaHOBMEHUA TeX WAW WHbIX MPeLenoB [0Ka3blBaHUS.
3T0 He yManseT, OAHaKO, 3Ha4eHWs CYOBEKTUBHBIX CYXXAEHWUIA nnL, npo-
M3BOJALLMX paccnefoBaHue n cyfebHoe pa3dupaTenbcTBO, OTHOCUTESb-
HO [e/iCTBUTENIbHO HEOOXOAMMBIX 1 Hambosee pasyMHbIX MPeAenos uc-
No/b30BaHNS LOKa3aTeNbCTB B MHTEpecax AOCTOBEPHOrO W MOSIHOrO ysc-
HEHVA BCEX KOMMOHEHTOB MNpeaMeTa [oKasblBaHWs. 3HaueHue Cy6bek-
TUBHOIO (haKTopa B PeLUeHWNN AaHHOTO BOMPOCa BbITEKAET U3 HOPMATUB-
HO 3aKpensieHHOro MONMOXeHWs 00 OLEeHKe KOMMETEHTHbIMU OpraHamu
rocyfapcTea COOpaHHbIX [OKAa3aTeNbCTB MO WX BHYTPeHHeMY Y6expe-
HUIO, OCHOBAaHHOMY Ha BCECTOPOHHEM, MOSHOM W OOBEKTMBHOM pac-
CMOTPEHUN BCex 06CTOATENLCTB YronosHoro aena (ct. 71 YTK).

CnepnyeT 3amMeTUTb, YTO €C/IM POAOBbIE CBOICTBA MpeaMeTa AoKa-
3blBaHMs YPErynMpoBaHbl 3aKoHoAaTeneM 6onee MM MeHee onpeaeneH-
HO — MO KpaViHeli Mepe, B BUAe 06CTOATENBLCTB, NOANEXALMX LOKa3bl-
BaHWO, TO NpeAesbl AOKa3bIBaHUS — JIMLLb B YaCTU MCXOAHbIX MOMOXe-
HUIA. YKasaHHble BbIlLE KOMMOHEHTbI MpeAMeTa [0KasblBaHUS HOpMa-
TVWBHO 3aKpern/ieHbl B Ka4eCTBE YHUBEPCAIbHbLIX MO BCEM YTrOMOBHbLIM fe-
nam (470 He WCK/KYaeT, pasyMeeTcs, X HEOOXOAUMON B KaXaoMm chy-
Uae KOHKPEeTU3aUMK M aaxe BOCMONHeHMs). MNpedenbl fOKasblBaHUs 3a-
BMCAT OT NpeAMeTa [OKasblBaHMsl, OT OCOOGEHHOCTEN KaXAOro KOHKpeT-
HOrO Aena n 13bpaHHON [OMKHOCTHLIM SIMLIOM METOAMKMN U TaKTUKW €ro
paccnefjoBaHMss W pacCMOTPEHMs, MO3TOMY HOPMaTWBHOE  Ype-
rynMpoBaHWe MpefenoB [OKasblBaHWS BO3MOXHO, KakK Mbl 3aMeTWu,
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NINLUb B YaCTN UCXOAHbLIX NONOXKeHWA. MpeacTaBnseTcs 04eBUAHBIM, YTO
B Jeflax 0 AO/MKHOCTHbLIX MPECTYMIEHNAX MCMO/b3YHOTCA [0Ka3aTeNlbCT-
Ba, KOTOPble MOTYT He MMETb 3HAYEHWS MO fenam O NMPecTYnIeHnax npo-
TUB JINYHOCTW; [OKa3aTeNnbCTBa, WMCMOoNb3yemble NPy paccrefoBaHun u
PacCMOTPEHUU [ieN O BOMHCKMX NPECTYNEHNNX, MOTYT 6bITb HECYLLIECT-
BEHHbIMU B AeNax 0 X03AACTBEHHbIX NPECTYNAEHNAX U T. M.

TeM He MeHee, UCXOAHbIE MOMOXKEHNSA B PELLEHUW AaHHOr0 BOMPO-
Ca HaxO4AT M 3[ecb CBOe HOPMATUBHOE 3akpenneHue. Tak, TpebosBaHWe
BCECTOPOHHOCTW, MOSIHOTbI U 06bekTMBHOCTU (CT. 14 OcHos, cT. 20
YTK) 0THOCUTCA B paBHOI Mepe U K NpeaMeTy, U K npejenam okasbl-
BaHWsA. B 0gHOM Cy4ae peyb MAET O MOHOTe, BCECTOPOHHOCTMN U 06bEK-
TUBHOCTW WCCELOBaHNS (hakTOB M O6CTOATENbCTB, 06Pa3yroLMX Npea-
MeT [0Ka3blBaHus; B APYroM — O NOSIHOTe, BCECTOPOHHOCTM U O6bEK-
TUBHOCTU UCCNef0BaHNA HEOOXOAMMBIX MO Aeny foKasatenbcTs. Kpac-
HOM HWTbIO Yepe3 BCe YrofOBHO-MPOLECCYaslbHOe 3aKOHOAATeNbCTBO-
MPOXOAMT MbIC/Ib O HEOBXOAMMOCTU «AOCTATOUHBIX AaHHBIX» WN «40C-
TATOYHbIX [0KAa3aTeNbCTB» A1 MPUHATUA OpraHamu [03HaHWs, Crefct-
BMS, MPOKYPaTypbl, Cyfa COOTBETCTBYHOLUMX PeLUeHWid. Tak, YronoBHoe
[eno MOXeT OblTb BO3OY)XAEHO TOMbKO TOrAa, Korga «MMerTcs focTa-
TOYHbIE [@HHbIE», YKAa3bIBAlOLME Ha MpPU3HAKU npecTynnexdus (ct. 108
YMK). MprBneyeHne nuua B Ka4ectse 06BMHSEMOr0 BO3MOXHO HE WHa-
ye, Kak Mpu HaMyMm «[0CTOBEPHBIX [0KAa3aTe/bCTB», AaloLnX 0CHOBa-
HUe ANA NpeLbsBfeHNUs OOBMHEHMS 3 COBEPLUEHMW MpecTynneHuns (CT.
143 YTIK). OkoH4YaHWe npeaBapuTeibHOro pacc/iefloBaHns ¢ Hanpasne-
HMeM MaTepuanos Aena B CyA AnA npefaHus 06BMHAEMOro cyay Lonyc-
TUMO NMLWWb TOrda, Korfja cobpaHHble [0KasaTenbCTBa AOCTATOYHbI 41
atoro (cT. cT. 200, 201, 205, 213, 214 n gp. YTK). OgHUM 13 BaxKHeld-
LUMX BOMPOCOB, MOAJIEXALLMX PACCMOTPEHMIO B CTaAuu NpegaHus cygy,
AB/ISETCA BOMPOC O TOM, «Cco6paHbl N1 MO Aeny A0Ka3aTenbCTsa, 4OCTa-
TOYHbIE /11 ero pacCMOTPeHUs B CyaebHOM 3acegaHnmn» (cT. 222 YTIK).
OGBVHUTENbHLIV MPUroBOP CyfAa He MOXET ObITb OCHOBAH Ha Mpeamno-
NOXEHWAX U MOCTaHOBANSETCA NNLWbL NPU YCMIOBUU, ECN NPOBEPEHHLIMM
B Cyfe6HOM 3acefaHuy JaHHbIMW «BUHOBHOCTb MOACYAMMOrO B COBEp-
LUEHUN MpecTynneHns nokasaHa» (ct. 309 YTIK). MNneHym BepxosHoro
Cypa CCCP B noctaHoBneHun «O cyge6HoM npurosope» 0T 30 MHOHA
1969 r. yKa3san, 4To XOTA No 6ONLLUMHCTBY YrO/IOBHbLIX A&/ MPUroBopbl 1
BbIHOCATCS B CTPOrOM COOTBETCTBMM C 3aKOHOM, TEM He MeHee, 13-3a o-
BEPXHOCTHOIO W HemnosiHOro UCCNefoBaHns [OKa3aTeNbCTB U APYrux Ha-
PYLLUEHWIA 3aKOHa BCE eLLe BCTPEYatOTCS Clyvan HE3aKOHHbIX Heo60CHO-
BaHHbIX MPWUroBopoB. PaccmaTpuBas OAHOCTOPOHHOCTb WM HEMOHOTY
[03HaHWA, NpeaBapuTeNbHOIO UK CyAe6HOro CneacTBus B KauecTBe OC-
HOBaHWSA K OTMEHE WU U3MeHeHuo npurosopa (CT. 342 YTIK), 3akoHo-
JaTenb yKa3blBaeT, YT0 O4HOCTOPOHHOCTb WM HEMOHOTA UMEKT MeCTOo

332



BO BCAKOM C/iy4yae TOrfa, Korga He Obliv JOMPOLLUEHbI NnLUa, YbM MOKa-
3aHMA UrpaloT CYLLECTBEHHYIO pPO/b B fefe, UM He 6blna NpoBefeHa
3KCNepTu3a, KOrga ee npoBefeHye Mo 3aKoHy 00653aTeNbHO, He Bbln uc-
TpeboBaHb! JOKYMEHTbI U/ BELLECTBEHHbIE [0Ka3aTebCTBa, VMEloLLme
CYLLECTBEHHOE 3HayeHue, u ap. (cT. 343 YTIK).

CO0TBETCTBEHHO, €C/IN HET AOCTATOYHbIX AaHHbIX (J0Ka3aTe/bCTa)
ONs BO3BY>XKAEHWA YronoBHOIO Aena, BbIHOCUTCS MOCTaHOB/IEHWE 06 OT-
Kase B BO30YXeHuW yronosHoro gena (ct. 113 YTIK). Ecnu B pesynbTa-
Te NpefBapuTeNibHOrO pacc/iefoBaHUA He CobpaHO LOCTATOYHO [OKa3a-
TeNbCTB, NOATBEPXKAAIOLLMX COOBITUE NPECTYM/IEHNS, COCTaB MPEeCTyne-
HUS WM BMHOBHOCTb B TOM OGBMHAEMOro, [ie/10 BO3BpalLaeTcs Ha fo-
MO/IHUTENbHOE paccnefoBaHue (n. «r» cT. 211, c1. 232 YT1K), a npu He-
BO3MOXHOCTU BOCMO/MHUTL 00bEM [0Ka3aTe/bCTB — MpekpaLaeTcs (CT.
cT. 208, 234 ¥YTMK). Ecnn B NOAroTOBUTENBHON YacTy cyfebHoro pasou-
paTenbcTBa Cyd NPUXOAWUT K BbIBOAY O HEBO3MOXHOCTM CryLlaTb feno
Mo CYLLeCTBY BC/IEfCTBME HesBKW B CyfdebHOe 3acefaHue Koro-nn6o us3
BbI3BaHHbIX ML, UK B CBA3M C HEOOXOAUMOCTbLIO UCTPe60BaHNS HOBbIX
[0Ka3aTenbCTB, Cyf OTKIafblBaeT pa3bupartensCTBO U NPUHUMAET Mepbl
K BbI30BY He ABMBLUMXCS ML, UAU UCTPeO6OBaHMIO HOBbLIX [OKA3aTeNbCTB
(ct. 257 ¥YNK). Mpn HepoCTaTOMHOCTU COBPaHHbK [0Ka3aTeNlbCTB Cy/
Hanpas/fifeT fefo ANd NMPOou3BOACTBa [OMOMHWUTENBHOIO pacc/iefoBaHNs
(ct. 258 ¥YTIK). Ecnn cobpaHHbIMU U NPOBEPEHHLIMU B CYAe6HOM 3ace-
JaHWN [10Ka3aTeNbCTBaMM He MOATBEPXAAETCA COObITME MPeCTYMIeHUs,
COCTaB MPECTYMN/IEHNA UM yyacTue MOACYAVMOro B COBepLUeHWUM npe-
CTYNNeHWs, cyf MOCTaHOBASET oOnpasfaTe/bHblil npurosop (cT. 309
YTK), npuyem nocTynaert Tak 1 B TEX CyYasX, KOrga MMeeT MecTo Bbl-
COKas CTerneHb BEPOATHOCTM TOro, YTO MPEeCTYr/eHWe COoBepLun 06BY-
HAemMbl (MOACYAMMbIRA). B 0CHOBe 3TOro—paeiicTare NPe3yMmnumMmn HeBu-
HOBHOCTW, O KOTOpOI (B CBS3M C [OKasbiBaHWMEM) peyb NOMAeT 0cob6o.
3[4echb ML 3aMETUM, YTO UMEHHO B CUJTY NPe3yMnumMn HEBUHOBHOCTH, B
CWy TOTO, YTO OBBUHSAEMbIA (MOACYAMMbIA) NMPU3HAETCA HEBUHOBHbIM,
MoKa ero BMHOBHOCTb He OY[eT YyCTaHOB/IeHA BECKUMU W Y6eanTeNbHbI-
MW [I0Ka3aTe/fbCTBaMK, HEeLOKa3aHHasA BWMHOBHOCTb paccMaTpuBaeTcs B
KauecTBe J0Ka3aHHON HEBUHOBHOCTU.

3akoHofaTe/lb OPUEHTUPYET opraHbl [03HaHWUA, CneAcTBus, npo-
KypaTypbl, Cyfa Ha He0bXOAMMOCTb MCMO/b30BaHWA MO feny BCex [OoKa-
3aTe/bCTB, KOTOPbIE MOTYT UMETb 3HAYeHWe [/19 ero 3aKkOHHOro 1 060c-
HOBaHHOI0O paspelleHus. Tak, HW cnefoBaTeslb, HU Cy[, He BrpaBe OTKa-
3aTb y4aCTHMKaM npolecca B YAOBMETBOPEHUM XOAaTailcTB O Jompoce
CBUAETENEW, NPOU3BOACTBE IKCMEPTM3bI U APYTUX CMEACTBEHHBIX U Cy-
[eOHbIX felicTBMIA N0 COBMPAHMIO 1 UCCMEA0BAHMIO JOKA3aTeNbCTB, ecun
006CTOATENLCTBA, 06 YCTAHOBNEHUM KOTOPLIX OHU X0A4aTalCTBYHOT, MOTyT
MMeTb 3HayeHWe no fgeny (cT. cT. 131, 204, 276 YTK.). HapylieHue aTo-
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ro TpebosaHus, NOBMEKLLEe OAHOCTOPOHHOCTb WM HEMOMHOTY [03Ha-
HVSA, NpeaBapuTeNnsHONO UNKU CyaebHOro CefCcTBMS, Bbi3blBAET HEOOXO-
OMMOCTb OTMeHbI CyfiebHOro NpuroBopa ¢ Harpae/ieHneM fena Ha [o-
MONHUTENIbHOE PaccnefioBaHWe UAM Ha HOBOe CyfebHOe pacCMOTpeHue
(cT. cT. 343, 348 ¥TK). YACHeHWe 3TOro 06CTOATE/IbCTBA NPEeLCTaBNAET-
€A TeM 60nee BaXHbIM, YTO B YMC/e NMPUYNH HEMOJSTHOTO YCTaHOB/IEHNS
KOMMOHEHTOB MpeAMeTa [OKa3blBaHWSI HaWbONbLUWIA yAeNbHbIA BEC CO-
CTaB/ISIET HEMPOBEAEHME CyfaM TaKMX MPOLECCYa/lbHbIX AEACTBUMA, Kak
[OMpoC CBUAETENENR, NOoKasaHWsi KOTOPbIX MOTYT MMETb CyLLECTBEHHOE
3Ha4eHwe, U 3KCMEePTU3a MPY HA/IMUMKN BXKHBIX K TOMY OCHOBaHWIA.

Tem 60fbLIee yAMBIEHWE BbI3bIBAET npefnoxerue M. &. Maw-
KeBMYa O NpefocTaBNeHnn Cydy npasa cokpauwlaTb cyaebHoe crefcTeume
B CNy4yasx, Korja OH Npu3HaeT MnoslyyYeHHY [0Ka3aTeflbCTBEHHYHO WH-
(hopmaLmio fOCTaTOYHOW AN NPaBWIbHOMO Pa3peLLleHs YroOBHOIO- fe-
na.

CooTBeTcTByIOLLaA HOpMa Oblia M3BECTHA paHee Ae/CTBYHOLLEMY
YroI0BHO-NPOLIECCYabHOMY 3aKOHOAATENbCTBY. Tak, COrfacHo CT. 282
YMNK PCOHCP 1924 r., eciv NOACYAUMBIRA cornallancs ¢ 06CTOATeNbCT-
BaMU, U3MOXEHHbIMWU B OOBUHWUTENBHOM 3aK/IHOUYEHUW, NPU3HABAN Mpa-
BUNbHbLIM MPeAbsABeHHOe eMy 0OBUHEHVE W AaBas MOKasaHus, cyf Mor
He MPOM3BOAUTL AanbHENLEro cyaebHoro cneacTBus U MepenTn K Bbl-
CNYLUMBAHWIO MPEHUIA CTOPOH.

3Ta HOpMa, HEOAHOKPAaTHO MOABEpPraemas B Mepuog ee AeiicTBUS
Pe3KOi KpPWUTUKe, Oblna OTBEPrHyTa HblHE AECTBYIOLLMM YrOMOBHO-
npoueccyanbHbIM 3aKOHOLATE/IbCTBOM, UTO ClefyeT MnpusHaTb BrosHe
onpaBfaHHbIM, M0 MEeHbLLEA Mepe, B CUly Tpex OCHOBaHWii. Bo-nepBbIx,
CTaBs BOMPOC O COKpalleHWM cyfebHOro cnefctsus B 3aBUCMMOCTb OT
MPU3HaHNS UM HEMPU3HAHUA OOBUHAIEMbIM CBOEli BUHbI, 3aKOHOAATESb
SIBHO NepeoLieHVBa posib TaKOro NPU3HaHWUs, npuaasan eMmy npeysenu-
UeHHOe 3HayeHue. B HACTOALWMX YCNOBUAX 3TO OKa3anoch 6bl B NPAMOM
NPOTUBOPEUMN C HOPMATMBHLIM [03BO/IEHNEM MpUAaBaTh A0Ka3aTenbCT-
BEHHOE 3HaYeHWEe NPU3HAHUIO 0BBUHSIEMBIM CBOEI BUHbI TOMLKO MpU yc-
NOBUK, €C/IN OHO NOATBEPXKAAETCSH COBOKYMHOCTLIO MMEIOLLMXCA NO feny
[okasaTenscTs (CT. 77 YTIK). Bo-BTOpbIX, COKpaLLeHWe cyaebHoro cneg-
CTBMSA Kak Mo 3TOMy, TakK 1 No Ntobomy ApyroMy OCHOBAHWIO, 0Ka3aoch
6bl B MPOTMBOPEUNM C TpebOBaHNEM 3aKOHA OCHOBbIBATb CYAEOHbIA Mpu-
roBOP /MWL HA TeX [0Ka3aTe/bCTBaxX, KOTOPblE PACCMOTPEHbI B Cyaeb-
HoM 3acefiaHum (cT. 301 YTIK) ¢ cobnofeHremM BCeCTOPOHHOCTK, MON-
HOTbl M OGBLEKTMBHOCTU UCCNefoBaHus obctoaTenscts fena (ct. 20
YTK). HensbexHo cBA3aHHOE ¢ HEO6XOAMMOCTbLHO BOCMO/MHATL NPOGens!
cyfiebHOro cneAcTeMa MaTtepuanaMu NpesBapuTeNbHONO pacc/iefloBaHus,
yKa3aHHOE Npej/IoKeHNe HAHECNO Obl CEPbE3HbIA YPOH MPUHLMMY HEMo-
CpeACTBEHHOCTU, KoTopomy M. @. lMallukeBUY HEOCHOBATE/IbHO NpUaaeT
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3HaueHWe BTOPOCTEMNEHHOr0, BCMOMOraTe/lbHOro. 3ameTM, 4TO pasrpa-
HUYeHWEe NPUHLMMOB Yro/I0BHOMO CyA0NPOM3BOACTBA Ha rNaBHble 1 BTO-
pOCTeneHHble [O/MKHO O6biTb MPU3HAHO NPUHLMNUANIBHO HEBEPHbBIM.
«[puHUMN» — principium — 0CHOBa, OCHOBOMO/aratoLLee Havano. Bcee
MPUHLMMBI B UX COBOKYMHOCTYU, KaK U KaXAblA B OTAENbHOCTY, BblpaXa-
0T Camoe r/n1iaBHoe, Hanbosiee CyLLEeCTBEHHOE B COBETCKOM YrO/I0BHOM
cygonpoussofctee. HapylieHne nob0oro M3 HUX AO/MKHO paccmarpu-
BaTbCA B KayecTBe 0COO0 CEepbe3HOro HapyLleHWsi 3aKOHa, B/EKYLLEro
npegycMoTpeHHble YTIK (Hanpumep, cT. cT. 332, 379) nocnegctems. U,
B-TPETbUX, COKpaLLieHWe CyfebHOro CnefcTBus Hen36eXXHO MOBMEKIO Obl
CHWXeHWe BOCNUTaTeIbHOro ahekTa cyfebHOro pa3bmpaTenscTsa, Kak
N ybeamTenbHOCTH cyfebHOro npurosopa AN NpPUCyTCTBYIOLMX B 3ane
Cyfie6HOro 3acefiaHnsa rpaxiaH.

Kak cnegyeT n3 ckasaHHOro, He060CHOBaHHOE CY)XXeHWe npefenos
[OKa3blBaHWUS MOXET MOB/eYb HEMOMHOTY M OfHOCTOPOHHOCTL pacche-
[0BaHWA 1 cyfebHOro pasbrpaTenbCTsa, T. . TaKoe MOJIOXKEHWE, MpU KO-
TOPOM Te WAW APYrue 3MeMeHTbl NpegMeTa [0KasblBaHWA OKaXKyTCH He
YCTAHOB/IEHHbIMN W YCTAHOB/IEHHbIMY MOBEPXHOCTHO, HenonHo. [o-
MnyLeHHbIe NPo6esbl B [OKA3aTe/IbCTBEHHOM MaTepuasne, BMOCNeACTBUU
HEeBOCMO/IHEHHbIE, MOTYT MpefonpesenMTb U HefOCTaTOHHYIO LOCTOBep-
HOCTb BbIBOZOB B YaCT¥ OCHOBHbIX BOMPOCOB YrO/10BHOMO fefa.

B Toii Mepe, B Kakoii He JOMYCTUMO CY)XEHVe MpefenoB [LOKasbl-
BaHWS, He OMpaBfaHO M UX U3BbITOYHOE pPacLUMpPeHue, BMEKYLLee BK/HO-
UeHMe B [J0Ka3aTeNbCTBEHHbIA (MaTepuan faHHbIX, HE MMEOLLMX 3Hauye-
HUS MO KOHKPETHOMY fefy, He TPebyroLmX [10Ka3blBaHWA B CUy CBOEN
OYEBMAHOCTK, YCTaHaB/IMBAIOLLMX TO, YTO YK JOCTOBEPHO YCTaHOBJIEHO
OpyrvMY JoKas3aTenbCTBamu U T, 4.. Upe3mepHoe pacLumpeHmne npesenos
[0Ka3blBaHUs, BOMPEKN TPeBOBaHWMI0 3KOHOMUYHOCTU YrO/I0BHOrO Npo-
Liecca, YCNOXHAET AoKa3blBaHWe W, 4TO 0COBEHHO [O0CAfLHO, BfieYeT He-
MpOV3BOANTENbHbIE 3aTpaTbl rOCYAApPCTBEHHbIX CPEACTB B CBA3M, Ha-
npuMep, C OTPbIBOM rpaxaaH (CBUAETENel, CneLyanncToB 3KCNepToB U
4p.) OT UX OCHOBHOW paboTbl. ITO HEM3OEXKHO BbI3bIBAET HUYEM HE Of-
paBAaHHyt0 MefIUTeNbHOCTb CYAO0MPOM3BOACTBA, 3HaUMTe/IbHOe OThane-
HVe MOMEHTa NOCTaHOB/IEHUS MPUroBOpa OT COObITUS MPECTYMNIeHWs, B
KOHEYHOM CYeTe — HaHeCeHue ypoHa Lensam (0Co6eHHO BocnuTaTe/lb-
HbIM) COBETCKOIO Yro/0BHOrO MpoLecca.

MIMeHHO MO3TOMY B NMTepaType pasnnyatoT Heobxoaumble (akTy-
UECKU VIMEIOLLME MECTO Mpeaenbl [J0KasbiBaHus. BaxkHO, uTo6bl Mcche-
[0BaHMIO GbIN NMOABEPrHYT TaKOM KPYr [A0Ka3aTeNbCTB, KOTOPbIA AeiicT-
BUTE/IbHO HEOBXOAMM [N1s JOCTOBEPHOrO YSACHEHUSI BCEX KOMMOHEHTOB
npeAMeTa [0KasbiBaHWA C YYeTOM 0COGEHHOCTEN KaKAoro KOHKPETHOIO
yronoBHoro fena. CriegyeT COrnacuTbCs C TEM, YTO BaXKHEWHLUMM YCo-
BMEM OMTUMATLHOTO MPUGAKEHNS (haKTUYECKMX MPEAEenoB [0Ka3blBa-
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HUS K HeOOXO4UMbIM SBNAETCA TLaTe/lbHOe U MPOoLyMaHHOe MiaHupo-
BaHMWe paccrnefoBaHua U cyaebHOro pasbmparenscTaa.

WTak, npaBunibHOe onpefeneHve npefenoB [oKasblBaHWUS MMeeT
60/bLLIOE MPaKTUYECKOe 3HaYeHue. Bo-MepBbiX, OHO COAEWCTBYET ymo-
PALOYEHNIO COBMPaHNS Y UCCNeA0BaHUA [0Ka3aTe/IbCTB B 06beMe, Heob-
XO4UMOM Ansi (POPMUPOBaHMS Yy NpeAcTaBuTeNeil NPaBONPUMEHUTENb-
HbIX OpraHoB [OCTOBEPHbIX BbIBOJOB OTHOCUTENILHO KOMMOHEHTOB
npegmeTa [0KasbiBaHUA. Bo-BTOpbIX, OHO CMOCOGCTBYET MPUMEHEHMIO
Hanbonee ahPeKTUBHBIX U B TO XKe BPeEMS 3KOHOMUYHbLIX CPefACcTB cobu-
paHus U UCMO/b30BaHMS [AOKa3aTe/IbCTBEHHONM MHAOpMaumn. B-TpeTbux,
npaBu/bHOE onpefeneHne Npeaenos [oKasblBaHUA — HE06Xo4MMoe yc-
noBue obecneyeHnst [OCTATOYHONM TNY6MHbI MO3HAaHWS COOTBETCTBYHO-
WX 06CTOATENLCTB, KaK U HEOOXOAMMOWA HageXHOCTN 1 yoeanTenbHo-
CTW pe3yNbTaToB Takoro rosHaHus. B noctaHoBneHnn «O MOBbILLIEHWS
YPOBHSI OCYLLECTBNEHNSI MpaBOCYAus B CBeTe peleHnin XXV cbesga
KIMCC», MneHym BepxosHoro Cyna CCCP ele pa3 06paTui BHUMaHWe
CYLOB Ha HEOOXOAMMOCTb «BCECTOPOHHE W MOMHO UCC/ef0BaTh [OKa3a-
TeNbCTBa, He JONyCcKaTb HEOOLEKTUBHOIO W OLHOCTOPOHHErO Noaxoda K
NX OLIEHKEY.

HecmoTpst Ha 60/bLLIOE 3HAYEHWe [AHHOTO BOMPOCA, OH HefocTa-
TOYHO MCCef0BaH B IOPWANYECKON NTEPaType.

B npegablayLume rofsl BONPOC O Npedenax [oKasbiBaHUs 6o BO-
06LLe He cTaBuACs, M60, ECAIN U CTABUCS, TO OTOXAECTBIIS/ICS C BOMPO-
COM O MPeAMETE AOKa3bIBaHUS.

ABTOp MepPBOI B COBETCKOW MpaBOBON NTepaType MoHOrpadum,
MOCBSLLEHHON NpeaenaM [oKasbiBaHUsS B YrofnoBHOM rnpolecce, . M.
MMHBKOBCKMIA Nncan, YTo, HECMOTPS HA ONPEAENEHHYH0 pasHULy B 06-
LEM 3HAYEHWUW MOHATWIA MpeAMeTa W MPEAenoB [0KasbiBaHUs, OH WC-
MoSb3YeT 3TV MOHATUS KaK UAEHTUYHbIE. He BMAWT CaMOCTOSTENLHOTO
3Ha4YeHNs 3a UHCTUTYTOM MPefenioB fokasbiBaHus u M. C. CTporosuy,
yKa3blBasl Ha TO, YTO ONpejesieHne NpeaMeTa A0Ka3blBaHWsS 03HAYaeT on-
PeLeneHVe NPeaenoB v HanpasieHUs UCCNeA0BaHUSA MO Jeny.

HeT eAMHOro MOHWMaHWA NPeAEenoB [OKasbiBaHUS W Cpeay aBTo-
POB, NPUAAIOWIMX AAHHOMY MPABOBOMY MHCTUTYTY OTHOCUTENbHO Camo-
CTOSITENIbHOE 3HaueHue. HeKoTopble U3 HWUX MOHMMAIOT MOA npedenamu
[0Ka3blBaHWS 00bEM [0Ka3aTeNbCTB, HEOGXOAUMBIX [/ YCTaHOB/EHMS
06CTOATENbCTB, BXOAALMX B NPEAMET [A0Ka3bIBaHUS, APYrMe — rpaHuLpl
YCTAHOB/IEHUS U MCCNEAOBaHWS  (DAKTOB, CMyXalUWX  [0Ka3aTeNbCT-
BaMMW, TPeTbU — HEOGXOAMMYIO TNyGUHY WCC/eA0BaHWsS COOTBETCTBY-
IOLLMX OBCTOATENLCTB, YETBEPTble — U TPaHWLbl [0Ka3bIBaHWS, Bbipa-
Katolye NosHOTY MPOBepsieMbIX MO Aeny BepCwid, U ry6uHy uccnemo-
BaHMs MOANEXALLMX YCTAHOBMEHMIO (haKTOB U OBCTOATENLCTB, U 0GbEM
[0Ka3aTeNbCTB, HEOOXOAMMbIX AN [AOCTOBEPHOTrO MO3HaHWS MpeaMeTa
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[0Ka3bIBaHMA U 060CHOBaHMA BbIBOLOB NO fAeny, U ap. CyllecTBeHHbIM
HefoCcTaTKaM HEKOTOpbIX M3 MpYBEAEHHbLIX OMpefeneHWin npesenos Ao-
KasblBaHWS ABNSETCA OTOX[ECTB/IEHWE CYLLEeCTBa CaMOro MHCTUTYTa C
NnocnefCcTBUAMU ero NpUMeHeHWs. U rpaHuLbl YCTaHOBNEHUS COOTBETCT-
BYIOLLMX (DaKTOB U 0O6CTOATENLCTB, U FNy6UHa UX UCCNeLoBaHUS — 3TO
He npefenbl JoKa3sblBaHWs, a pe3ynbTaT NPUMEHEHNA TeX UK UHBIX Mpe-
[enoB foka3biBaHus. lMpefenbl ke A0KasblBaHWA NpeacTasnsaloT coboit
TOT 06bEM [0Ka3aTeNbCTBEHHOIO MaTepuana, KOTOpblA Heo6X0AuM TO
KaOKOMY KOHKpeTHOMY feny Ana obecrneyveHnss HeobXOAMMbIX rpaHuL,
ONTUM@TbHON TNY6UHbI U MOMHOTHI UCCAe0BaHWS COOTBETCTBYHOLLMX
(haKTOB M 06CTOATENLCTB.

CrefyeT nonaratb, 0fHaKo, YTO MOHATME NPefenoB AoKa3blBaHWS
He 0fiHO3HAYHO, a pa3HOaCNeKTHO. B Toil Mepe, B Kakoli cpeAcTBaMu no-
NYyYeHUs [0Ka3aTeNbCTB ABNAOTCA MpoueccyanbHble (CreACTBEHHbIE W
cynebHble) AeicTBMA, Npeaenbl 0XBaTbIBAOT He TONbKO 06bEM MCMONb-
3yeMbIX [0Ka3aTenbCTB, HO M 06beM NpoLeccyanbHbIX AeACTBUIA, Heob-
XOAMMBIX 418 UX MOMYYeHus.

BaxHO Npu 3TOM 3aMeTWUTb, YTO NPeAYCMOTPEHHbIA 3aKOHOM ne-
peyeHb NpoLeccyabHbIX AeACTBWIA, HanpaB/eHHbIX Ha cobupaHue, Mpo-
BEPKY W OLIEHKY [0KA3aTeNbCTB, AB/MAETCA HE OPUEHTUPOBOYHBIM, a UC-
yepnbiBatoLWmM. OnpeseneHne Heo6X0AMMOro o6beMa NpoLeccyabHbIX
JEeNCTBUIA ANa MOMYyYeHUs COOTBETCTBYHOLUMX [OKa3aTeNbCTB N0 KaXao-
MY KOHKpPEeTHOMY fefy [ONYyCTUMO He UHaue Kak B rpejenax HopmaTtue-
HO YperynnpoBaHHbIX MpoLeccyanbHbIX AeACTBMA. Henb3s B 3TOM
CMbICNE MPU3HaTL MPaBU/bHBIM YTBEPXEHNE HEKOTOPbIX aBTOPOB O
TaM, 4TO B MHTepecax aPeKTNBHOV 60pbObI C NPECTYNHOCTLIO U, B Ya-
CTHOCTM, ONTUMa/1bHOr0 UCMO/b30BaHWS B 3TWX LieNsX HOBEWLWMX Aoc-
TVOKEHUIA HayKW U TEXHUKM, NPEACTaBAETCH BO3MOXHbLIM BbIXOAUTb 3a
npegenbl HOPMATUBHO YPEryiMpoBaHHbIX NPoLeccyanbHbIX AeiCTBURA 3a
CYeT, Hanpumep, MOLENMPOBaHWSA, PEKOHCTPYKLMK, NPOBEPKM MOKa3a-
HUii Ha MecTe (B Tex pecry6/mMKax, B KOTOPbIX 3aKOHOAATENbCTBO He
npefycMaTpuBaeT AaHHOe JeliCTBME B YMcie MpoleccyanbHbix) u ap. B
[EeNCTBUTENBHOCTM XKe, UCMOMb3yeMble B BUAE LO3BOMEHHbIX MPUEMOB
MpW NPOW3BOACTBE MPEeLYCMOTPEHHbIX 3aKOHOM CNeACTBEHHbIX U cyneb-
HbIX AeWCTBUIA (Hanpymep, PEKOHCTPYKLUMA — NPy NPOBEAEHWN CeacT-
BEHHOrO 3KCMepuUMeHTa, NPOoBepKa NokasaHuii 06BNHAEMOr0 Ha MecTe —
B MpoLecce 0CMOTpPa U Ap.), OHW MOTYT MOMIyYUTb B JasibHeliLeM 3Haue-
HWe CaMOCTOATENbHBIX, HO HE MHaye Kak Mpu YCnoBUW HOPMATMBHOIO
3aKpensieHMs MX B TakOM KauyecTBe 3aKOHOAaTeNneM OfLHOBPEMEHHO C
HOPMATUBHbLIM YPErysmpoBaHmeM HeobXOAWMMBIX [f 3TOro npoLeccy-
abHbIX FapaHTuiA.

Bblbop 3 umcna npefyCMOTPEHHbIX 3aKOHOM TaKWX ClefcT-
BEHHbIX (CyAe6HbIX) Ae/ACTBUIA M B TAKOM 00beMeE, KOTOPbI HEOOX0ANM
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AN MOMHOro, BCECTOPOHHErO M OOBEKTUBHOIO MCCNeA0BaHUSA 06CTOs-
TeNbCTB KOHKPETHOrO YrOMNOBHOIO fena, 3aBMCUT Kak OT XapakTepa u
o6bema TpebyembiX MO Aeny [0Kas3aTenbCTB, TaK M OT METOAMKM U Tak-
TWUKM €ro paccnefioBaHUs U cyaebHOro paccMOTpeHMs.

WNTak, nog npegenamu [OKasblBaHMA ChefyeT MOHMMaTb 00bEM
[0Ka3aTebCTB U HEOOXOAUMBIX 4151 MX NOMYYEHWUS CNEACTBEHHBIX U CY-
AeOHbIX AelCTBUIA, 0GecrneynBatoLLMX NOMHOE, BCECTOPOHHEE M OObEK-
TUBHOE YCTaHOB/IEHME BCEX KOMMOHEHTOB MpeAMeTa AOKasblBaHWS MO
KaXKJOMy KOHKPETHOMY YrO/I0BHOMY Aefny.

MockonbKy npegMeT JOKasblBaHMSA, KakK Oblo OTMEYEHO BbiLLe,
BbIXOAWT Aaneko 3a npedensl ¢T. 15 OcHos (cT. 68 YTK), noctonbky 1
npefesbl AOKasblBaHWS OXBaTblBAalOT BECb KOMMMEKC AOKAa3aTelbCTB U
HeobX0AUMBIX A1 UX MOMyYeHWUs MpoLecCyabHbIX AeicTBUiA, obecne-
UMBAIOLLMX NOSHOE, BCECTOPOHHEE U 0OBLEKTMBHOE YCTAHOB/IEHME NOf-
NeXalumnx [oKasblBaHUKO (PAKTOB M 0BCTOATENLCTB MO YrofI0BHLIM Aenam
(cT. 15 OcHoB, cT. 68 YTIK), Tpebytowmx ocoboro BHUMaHMA Mo OT-
JenbHbIM «KaTteropuam gen (ct. cT. 392, 403, 415 v gp. ¥TIK), 1 nHbIX
(haKTOB U 06CTOATENLCTB (B TOM YMC/E «MPOMEXYTOUHBIX»), VMEIOLLMX
3HaueHMe Mo KaXAOMY KOHKPETHOMY YrosI0BHOMY feny.
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B.A.baHWMH
MPEOMET JOKA3BbIBAHVA B COBETCKOM
YITrONOBHOM TMPOUECCE
(rHoceosiornyeckasa mn npasoBas npupoaa)
CapartoB, 1981, c. 5-40

MpeobpasytoLas NpuMpoay M 06LLECTBEHHYHO XM3Hb LeATe/lbHOCTb
yenoBeka OCHOBbIBAETCA Ha MO3HAHUM NPeAMETOB U ABNEHNIA NPUPOAbI U
obuecTtsa. Mpn 3TOM NPOLLECC MO3HAHWUS YeNOBEKOM AENCTBUTENLHOCTU
OCYLLECTB/SETCA He TOMbKO B (JOPME Hay4HbIX TEOPWI, HO N B PasHbIX
(hopmax NpakTWKW. B 3TOM MnaHe yronoBHbIA MPOLECC MpeacTaeT Kak
PasHOBMAHOCTb MO3HABATe/IbHON AeATeNbHOCTU YenioBeKa, Kak ogHa U3
(hOpM MPaKTUYECKOro Mo3HaHUA, UMeoLas Lienbio opraHv3aumio 60opb-
6bl C NPECTYNHBLIMW NPOSABIEHUAMU.

Mo3HaHMe — CNOXHbIA Mpouecc OTOBpaKeHWs U BOCMPOU3-
BeJEeHNs Ye/IOBEKOM AeNCTBUTENLHOCTU. B. W. JleHuH nucan: «lMo3HaHmne
eCTb OTPaXXeHWe Ye/i0BeKOM Npupoibl. Ho 3TO He NpocToe, He Hernocpes-
CTBEHHOE, He Lie/IbHOe OTpaXKeHUe, a NpoLecc psaga abeTpakuuid, popmu-
pOBaHUsl, 06pa3oBaHMs MOHATUI, 3aKOHOB...».

Bcsikoe abCTpaKTHOE MbIL/IEHWE MPOTEKaeT B (HOpPMe MOHSATUIA.
MoHATNe — 3TO Takasi (hopMa MbILL/IEHWS, B KOTOPO/ OTpaXatoTcs Hau-
6onee 0bLMe, CYLLECTBEHHbIE CBOINCTBA MPEAMETOB, SIBNEHWUIA, X BaXK-
Hefwne cBS3U 1 OTHOLLEHUS. JIH060M MbIC/IUTENbHbIA aKT CK1afblBaeTcs
U3 NOHATWIA. W Yem CoBepLUEHHEE MOHATWS, YeM Fy6XKe OTpaXkKaroT OHU
[eNCTBUTENBbHOCTb, TEM COBEPLUEHHEE TOT MbIC/IUTENbHLIA aKT, B COCTaB
KOTOPOro BXOAAT AaHHble MOHATMSA, &, ClefoBaTe/lbHO, U COBepLUEHHee
no3HaBaTe/bHbI NpoLiecc.

B Hayke COBETCKOro yroslIoBHOro rpotecca, B Teopuu cynebHbIX
[0Ka3aTe/lbCTB OJHO M3 LEHTPabHbIX MECT 3aHMMaeT NOHATUE npeamMeTa
[0Ka3blBaHUA N0 YronoBHOMY fefy. B yrosioBHOM MpoLecce ¢ HUM CBS-
3aHbl BaXXHEALMEe MpoUecCyasibHble SB/IEHUSA, AEACTBUS U OTHOLLEHMS.
MoaTomy mccnefoBaHMe FHOCEONOMMYECKO 1 NPaBOBOI NMPUPOALI 3TOFO
MOHATUS NPeSCTaBNAeTCA BAXKHbLIM KakK B TEOPETUYECKOM, TaK U NpakTu-
YECKOM OTHOLLEHUSX.

OcHosbl yronosHoro cygonpoussosactsa Coto3a CCP 1 COH3HbIX
pecny6nuk 1958 roga B otimumne oT OcHOB 1924 roga cofepart cnewuu-
aNlbHYI0 CTaTbio, MOCBALLEHHYIO 06CTOATENbCTBAM, MOA/IEXALLMM [OKa-
3bIBAHWIO MO YronosHoMmy feny. Mpu NpousBOACTBE MpeaBapuUTeNbHOro
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CNeAcTBmA ¥ pa3bupaTtensCTBe YronoBHOrO fena B Cyfe, — CKa3aHo B CT.
15 OcHOB, — nof/iexar LoKa3sbIBaHUIO:

1. CobbITHe npectynneHns (Bpems, MecTo, cnocob u gpyrve o6-
CTOATENbCTBA COBEPLUEHUA NPECTYNEHNS).

2. BUHOBHOCTb OGBUHSEMOrO B COBEPLUEHUN MPECTYMNIeHuns.

3. O6cTOoATENbCTBE, BAMAKOLLME HA CTeMeHb W XapakTep OT-
BETCTBEHHOCTU O6BMHAEMOrO.

4. XapakTep 1 pasmep yuiep6a, NPUUUHEHHOTO NPeCTYNIEHNEM.

YT0/0BHO-NpoLeccyasibHble KOLEKChbI COHO3HbIX Pecrny6nuk, npu-
HATbIe Ha 6a3e OCHOB, K 0BCTOATENLCTBAM, MOAIEXALLMM [A0Ka3bIBAHUIO
(BonoNHUTENBHO K CT. 15) 0THec/ M 06CTOATENLCTBA, CMOCOGCTBOBABLLNE
COBEPLUEHMIO MPECTYMNNEHUsA, a TakKe KOHKPEeTU3UPOBa/IN OTAESbHbIE
MyHKTbI OCHOB.

Tak, B CT. 68 YTK PCO®CP cofepXunTcst yTOUHeHMe 0bLLero no-
PALKa: YKa3aHHble Bblle OOCTOATENbCTBA MOA/EXAT [0Ka3blBaHUKO MO
YrofioBHOMY fiefly He TONbKO Mpu MPOW3BOACTBE NpefBapuUTeSilbHOro
CNefiCTBMSA, Kak cKa3zaHo B OCHOBaXx, HO 1 Mpy NPOU3BOACTBE A03HAHMA.

B un. 2 cT. 68 YTIK PCOCP caenaHo A0OMo/IHEHUE: MOANEXUT [0-
Ka3blBaHUIO «BWHOBHOCTb OGBMHAEMOr0 B COBEPLUEHUU MPECTYMNIEHUA 1
MOTMBbI NpectynneHnsa». B n. 3 c1. 68 YTIK PCOCP paHa xapaktepu-
CTMKa 0BCTOATENbCTB, BMAIOLLMX Ha CTEMeHb W XapaKTep OTBETCTBEH-
HOCTW 06BMHAEMOr0 — 3T0 06CTOATENLCTBA, «yKa3aHHbIe B CTaTbsX 38 1
39 YronosHoro Kogekca PCOCP»; 3aech e cfenaHo fobaBneHme «a

TaKXe MHble 06CTOATENLCTBA, XapaKTepmsyrune nNMYHOCTb 06BMHAEMO-
ro».

[aHHoe HOBOBBefeHVE MPUBMEKIO BHWMAaHWE MPOLLECCYasIUCTOB,
Haya/icqd Nepuos akTMBHOIO OCMbIC/IMBAHWA 3TOMO MOHATUA. BbiCcKasaH-
Hble K HaCTOALLEMY BPEMEHW B3rNsA4b! YYeHbIX-MPOLECCYa/ICTOB O CyLL-
HOCTW MOHATMA MpefMeTa LOKas3blBaHWS MOXHO CBECTM K YeTblpeM OC-
HOBHbIM Fpymnmnam.

MepByto rpynny COCTaBNAT MNPOLECCYasMCTbl, B GONbLUMHCTBE
CBOEM CuumTaroLme NpeaMeT 1 npegesbl 4oKas3bliBaHUA pPaBHO3HAYHLIMU
MOHATMAMW U NMPU3HAIOLLME, YTO B MOHATUE MpefMeTa JOKas3blBaHWS, Ha-
psgy ¢ obeToaTenbCTBaMU, NpesycMoTpeHHbIMU CT. 68 YTIK PCOCP u
COOTBETCTBYHOWMMM cTaTbAMU YTIK apyrux CO3HbIX pecrybsvk, He-
06X04MMO BK/OYATb W [0Ka3aTe/lbCTBEHHbIE (PaKTbI.

B npoueccyanbHoin nUTepaType yKasaHO Ha OLUMBGOYHOCTb Takoro
NOHUMAaHWUA NpeLMeTa J0KasbiBaHWS.

Tak, J1. T. ¥YnbsHoBa OTMETW/A, YTO «B [AENCTBUTENbHOCTU UC-
MNo/ib30BaHMeE [J0Ka3aTe/IbCTBEHHbIX (DaKTOB MO M060MY ey — He Lenb
[0Ka3bIBaHWSA, a CPEACTBO AN YCTAHOB/EHUS 0BCTOATENLCTB, BXOAALLMX
B NpeaMeT [oKa3blBaHWsA. [03TOMY [OKa3aTe/IbCTBEHHbIE (aKTbl, ABASs-
ACb CYLLECTBEHHbIM MPU3HAKOM [0KAa3aTeNbCTB, BXOAAT He B MpefMeT, a
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B npegens! gokasbiBaHuA». B. [l. ApCeHbeB yKasas, YTo «yCTaHOBMeHue
[0Ka3aTe/IbCTBEHHbIX (PaKTOB — /MWL 3Tan Ha NyTU K A0Ka3blBaHWHO
rNaBHOro (pakta M OOGCTOATENLCTB, CMNOCOOCTBOBABLUMX COBEPLUEHUID
NPecTynyieHns».

K [aHHbIM KPUTUYECKUM BbICKa3blBaHWSIM MOXHO [06aBUTH Cre-
pytoulee. CunTath, YTO B NPeaMET [OKa3biBaHUSA JOMKHbI ObITb BKIOYE-
Hbl 1 [OKa3aTeNbCTBEHHbIE (DaKTbl, 3HAYWT, UTHOPUPOBATL MaTepuanbHO-
MpaBoBYH NpPMPOay (hakToB, yCTaHaBNMBAEMbIX B yronoBHOM fene. Kpyr
00CTOATENLCTB, COCTABMAOLMX MPEAMET JOKa3bIiBaHMA, NMOLNEXUT yCTa-
HOB/IEHMIO MO K&XKAOMY YrofioBHOMY Aeny. Heo6X0AMMOCTb yCTaHaBun-
BaTb [0Ka3aTe/bCTBEHHbIE (haKTbl BO3HWMKAET He MO BceM pAenam. OHa
BO3HMKAET M1LLUb MO [enam, CBS3aHHbIM C MCMOMb30BaHMEM KOCBEHHbIX
[0Ka3aTeNbCTB. B yronoBHbIX genax ¢ NpsiMbIMK goKasaTenbCTBamu BCe-
r4a HaIM4YecTBYIOT (PaKTbl M 06CTOATENLCTBA NPeAMETa A0Ka3blBaHNA, HO
HET [0Ka3aTe/lbCTBEHHbIX (PakToB. HO (hakTbl MOCTOSIHHLIE, 0653aTENIbHO
[0Ka3blBaeMble MO KaXKAOMY [efly, HE MOTYT HaxoAuTbCs B OAHOI njoc-
KOCTW, 00bEeAMHATLCA B OGHOM MOHATWM C (hakTaMy NPexoasdLmmm, oby-
CIOB/IEHHbIMM OCOBEHHOCTSIMM JoKasbiBaHMA. K TOMy e, npegmeT go-
KasblBaHMS MMEET He TONMbKO MPOLECCyaslbHyH, HO W MaTepuasibHO-
npaBoByl0 Mpupogy. Bce mnpoueccyanncTbl, packpbiBas COAepkaHue
npeAMeTa AoKasblBaHWs, OTMEYaroT, YTO YKasaHHble B HeM 06CTOS-
TeNbCTBa B KaXK4OM C/lydae KOHKPETM3UPYKOTCS aHann3oM Hopm O6Luei
1 OcobeHHOI YacTeli YTONOBHOIO Kogekca.

[lokasaTenbCTBeHHble (hakTbl He 06/1a4al0T YrofoBHO-NPaBoBOi
CYWHOCTbI0. OHY MMEIOT NnWb (hakTUYecKoe 3HayeHue. Mpupogy vx u
[0Ka3aTe/IbCTBEHHOE 3HaYeHWe BbIACHAET Teopusa [0Kas3aTebCTB.

BTopylo rpynny npeAcTaBnsatoT MPOLECCyannCTbl, KOTOPblE CYHK-
TaloT, YTO MOHATME NpefmMeTa [OKas3blBaHWA OrpaHUYMBaeTCs 06CTOS-
TenbCTBaMK, NpesycMOTpeHHbIMU B €T. 15 OcHoB, cT. 68 YTIK PC®CP,
[oKa3aTe/NbCTBEHHble (DaKTbl, OyAy4s CPeACTBOM YCTAHOBMIEHUA 3TUX
00CTOATENBCTB, HAXOAATCA 3a MPefenaMn AaHHOTO MOHATUA U 06pasytoT
MOHATYE NPefeNioB [OKa3biBaHNA.

[N TpeTbeid rpynnbl yYeHbIX XapaKTePHO TO, YTO MOHATVE Npea-
MeTa [JoKa3blBaHUA (POPMYNMpYeTca UMK MyTeM BBEAEHWNS B HEr0 B Kaue-
CTBe 0653aTe/IbHOr0 KOMMOHEHTa NOHATUSA «FNaBHOro (hakTa.

MoHsATWEe rnaBHOro (hakTa ((hakTa, CofepXKallero npu3Haku, obpa-
3yloLye faHHbIA COCTaB MPECTYMNEHMS) BMepBbIE B COBETCKOA MpoLec-
cyanbHoii nnTepatype BBen M. C. Ctporoeuy B 1955 rogy lMocne npu-
HATUA HOBOrO YroO/I0BHO-MPOLECCYyaNibHOr0 3akoHofaTenscrea 1958—
1961 rr. M. C. CrtporoBuy oCTa/ICA HEM3MEHHbIM BO B3rng4ax Ha
NpeAMeT JOKa3blBaHWS, BbIAENSS B HEM «NlaBHbIA (PaKT».

B npoueccyansHoi nuTepatype aTa Touka 3peHus Obina nogsepr-
HyTa KpUTuKe: «Ecnm cTaTb Ha TOYKY 3pEHUs, YTO [NaBHbIA PaKT 3TO
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MWL HEKOTOPble 06CTOATENbCTBA M3 UYKC/Aa BXOAALUMX B NPeAMeT foKa-
3blBaHVA, TO HAMPALIMBAETCS BbIBOS O HAMYUM «TNaBHbIX» (DAKTOB, KO-
TOpble Hafo 06s3aTeNlbHO yCTaHaBNMBaTb, U (DAKTOB, KOTOPble «MeHee
CYLLECTBEHHbI», HE [NTaBHbIE.

Bospaxas npoTvMB NOJOOHOTO MOHWMAaHWA (DAKTOB, BXOAALLMX B
npegveT fokasbiBaHus, M. C. CTporoemy ykasan: «3TU COOOpaKeHWs
COBepLLUEeHHO HeoCHOBaTe/bHbI. Bce, UTo BXOAWT B COCTaB NpeaMeTa fo-
Ka3blBaHWA, UMEeT CyLLEeCTBEHHOe 3HaYeHWe A9 NPaBWUIbLHOro paspeLue-
HWS Aena n JO/MKHO BblTb [OKa3aHO C abCOMHOTHOM AOCTOBEPHOCTbLIO K
HECOMHEHHOCTbI0». OAHaKo, ecin B 06beMe M XapakTepe [OKasblBaHus
HET pasnnmumnsg Mexay rnaBHbIM (DakToM K Spyrumn 06CTOATeNbCTBaMU,
COCTaB/IAIOLWMMMN NPeSMET [OKa3blBaHWSA, TO BO3HWMKAET BOMPOC: HYXHO
N 3TO MOHATUE?

HekoTopble y4eHble BbICKA3&IMCb 3a MOHSATME [NABHOrO (hakTa
NVWb Kak 06CTOATENbCTB, YCTaHaBMBaAtOLLMX (ONpoBepraoLmx) obue-
CTBEHHO OMAacHOe fesiHWe W BUHOBHOCTb OOBMHAEMOrO, cuUMTas ero pas-
HO3HAYHbIM MOHATUIO COCTaBa MpecTynfeHns. Hanpumep, B yuebHMKe
«YTOMOBHBIA NPOLECC» MOAYEPKMBAETCA: «TakK Kak OCHOBaHWEM Yro-
NOBHOW OTBETCTBEHHOCTW SBMSIETCA HaNMuMe B AEWCTBMAX NnLa cocTaa
NPEeCTYN/eHNs, CBeEHNs 006 3TOW YacTu npeaMeTa 4oKasbiBaHWA U UMe-
HYIOTCS TN1aBHbIM (haKTOM».

UeTBepTas rpynna NpoLECcCyannucToB CYMTAET, YTO COAepXaHue
MOHATUSA NpeaMeTa [OKa3blBaHWS COCTaBMAIOT He TONIbKO O6CTOSATENbCT-
Ba, NnepeuncneHHble B CT. 15 OCHoB, cT. 68 YTIK PC®CP, HO u apyrue,
Ha OCHOBaHUM KOTOPbIX MPUHUMAIOTCA TE WU UHbIE PELLEHWS MO Jeny.

Tak, no mHeHuto H. C. AnekceeBa, 4acTbl0 Mpeamerta [oOKa-
3bIBAHUA ABMAIOTCA «OBCTOATENbCTBA, Ha OCHOBAHWM KOTOPbIX B XOAe
paccnefoBaHus U cyfebHOro pasbuparenscTBa NPUHUMAKOTCS pasnny-
Hble «MPOMEXYTOUHbIE®, & TAKKe CRyXalme 415 OLEHKM APYyruxX [oKa-
3aTe/bCTB PeLleHmns».

«[lMpegmeT gokasbiBaHWA, — yKasbisaeT A. M. JlapuH, —3T0 CO-
BOKYMHOCTb KOHKPETHbIX (hakTOB (06CTOSATENLCTB), CAYXKaLMX OCHOBa-
HVeM Anf NPUMEHEeHMst HOPM YrOfIOBHOTO, rPaXAaHCKOro, YrosioBHO-
npoLeccyansHOro npasa Npu paspeLleHnn aen, a Takke Ans NPUHATMSA
Mep K YCTPaHeHWIO MPWUYUH WU YCNOBUIA, CNOCOBCTBOBABLUMX COBEpLLUe-
HUIO MPeCTYNIeHNS».

«[MpegmeTom npoleccyasibHOro AoKasblBaHUs, — nonaraet ®. H.
®aTKyNNNH, —- LO/MKHbI NPU3HABATLCA BCE — MNPOMUCLUEALLINE U HANNY-
Hble, IOpPUANYECKNE W [OKa3aTe/lbCTBEHHbIE — (DaKTbl U 06CTOATE/NLCTBA,
VMeIoLLMEe 3HaYeHWe L1 NMPaBU/IbHOrO paspeLleHns aenax.

. M. JlysrvH BBen B TEOPUIO YrO/IOBHOIO MnpoLecca HOBOe MOHSA-
TUe «npeaMeT No3HaHUsA», 6onee LWMPOKOe, YeM NpeaMeT LOKasblBaHUS,
BK/IIOUMB B €ro CofepXaHue BCe 06CTOATENbCTBA, XapaKTepusytoLume
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NPecTynneHne, [OKasaTeNbCTBEHHbIE (haKTbl 1 06CTOATENLCTBA, MMEKo-
Lye 3HaYeHne A1 ONpeaeneHns TakTUKN CNefCcTBrA BO BCEX ee pasHo-
BMAHOCTAX (PO3bICK BWHOBHOIO, BO3AE/CTBME Ha OBBMHSEMOrO0, Xapak-
TEPUCTMKa IKCMNepPTa, cneynanmctTan 1. 4., uT. n.).

B uTore, oTBNeKasch OT OTAENbHbIX AeTane, Bce B3rsaabl YHeHbIX
MOXHO pa3fenuTb Ha 2 rpynnbl: NepBas — OrpaHMuMBatoLLme Coaepa-
HWe npeaMeTa OKasblBaHNA 06CTOATENLCTBAMU, NPEAYCMOTPEHHbLIMU CT.
68 YTK PC®CP (cooTBeTCTBEHHO cTaTbsMu YTIK Lpyrux COH3HbIX
pecny6nuk); BTopas — 3HaUYUTENbHO PacLLUMPSIOLME 3TU O6CTOATENbCT-
Ba 3a OTMEYEHHble npegenbl.

3TO 03HAyYaeT, YTO Hayka YrofioBHOIO npouecca B HacTosLlee
BPEMA He VMEEeT OJHO3HAYHOrO0 MOHATUS NpefameTa [LOKasblBaHMA MO
yronosHomy geny. OfHaKo, NpeAcTaBAseTcs, YTo eCnu peYb UAeT AencT-
BUTENIbHO O HAYYHOM MOHATUM, & He OLUMOGOYHOM, HECKO/IbKMX HAaY4HbIX
NOHATUI O NpegmMeTe 6biTb He MOXET. VICTUHHOE, Hay4HOe MOHATME O
npeaMeTe, SBIEHUN - MOXET 6bITb TOIbKO OAHO.

Kaxapblii npegmet, sBMEHWE WUMEET MHOXECTBO CTOPOH, 0CO-
6eHHoCTelA. lMpoLuecc No3HaHMA 1 06pPa30BaHUA NOHATUIA 3aK/OHaeTCs B
M3YyYeHUN 3TUX CTOPOH, OCOBEHHOCTEN, 06pa3oBaHUN OTAENbHbIX MOHS-
TUIA 0 HMX. OfHAKO 3Ta CyMMa MOHATWIA He eCTb Hay4HOe MOHATWE O ca-
MOM npesameTe, ABNEHWW. B HayyHOM OTpaalTcs He BCe, a TO/bKO
rnaBHble, CYLLECTBEHHbIE CBOINCTBA MpeaMeTOB, ABNEHWI, Oyayun npo-
OYKTOM abCTpakuMu OTOXAECTBMEHWs. DTa abCcTpakums obpasyeTcs B
pesy/bTaTe BblAeNeHNA CBOMNCTB NPeAMETOB UK SIBNEHWIA U hopMMpoBa-
HWS COOTBETCTBYIOLLMX MM MOHATUIA HA OCHOBE YCTAHOBJ/IEHWS TOXAECT-
Ba MpPeAMETOB WM SBNEHWUIA B fAaHHbIX CBOWCTBax. OT CBOWCTB, KO-
TOPbIMU Pa3NNYatOTCAa NPeaMETbl UK ABNEHWS, MPW 3TOM OTBJIEKAOTCS.
Takum nyTem B (POpMe MOHATMA 06LEAUHAIOTCS MPEAMETbI UN SBNEHNS
He NPOoCTO Mo 06LLEMY NPU3HAKY, & MO CYLHOCTH.

ABTOpbI, NPUAEPXKMBAIOLLMECA Y NEPBOI TOUKM 3PEHNS, N BTOPOM,
He PYKOBOZLCTBYHOTCA 3TUM BXKHELLMM SIOTMYECKUM MpaBunioM 0bpaso-
BaHWA MOHATWIA. CTOPOHHMKM NEPBOI TOUKM 3PEHNS, B HApYLLEHWE 3TOro
npaswia, He yCMaTPUBAKOT TOXKAECTBEHHOCTM psja 06CTOATENbCTB, Ha-
Xoasawmxcs 3a npegenamu ct. 68 YK PCHCP, obcToATenscTam, Co-
Jepxawmmcs B 9TON cTaTbe: Hanpumep, 06CTOATENbCTBAM, YCTaHOB/e-
HMe KOTOpbIX HEOOXOAMMO [/ PELUeHMs BOMPOCOB, CBA3aHHLIX C Mpe-
KpalleHnem gen no ct. 7, 8, 9 YMNK PCHCP (nepepauyein B TOBapu-
LLEeCKWA Cyf, B KOMWUCCMWIO MO AeNam HEecOBEepPLUEHHONETHUX, Nepejadyeit
BWHOBHOIO Ha NOPYKK) W APYTUX.

MpuBepXKeHLUbl BTOPO — OOLEAMHAOT B 3TOM MOHATMMU CO-
BEPLUEHHO HETOXAEeCTBEHHble PaKTbl (06CTOATENbCTBA). B uem, Hanpu-
Mep, 3aK/YaeTCa TOXAECTBO 06CTOATENLCTB, 0OpasyoLLMX COCTaB npe-
CTynneHus, n hakToB (06CTOATENLCTB), YCTAHOBNEHNE KOTOPbIX HEOOXO-
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VMO [J19 NPaBW/IbHOTO peLLeHns Bonpoca 06 13bpaHun Mepbl npeceye-
HWS, MPU3HAHWUU TPaXLAHCKMM WUCTLOM, OTBETYMKOM M T. 4. O6CTOS-
TeNnbCTBa, HEOOXOAMMbIE 4S5 PeLleHns [Jena no cyLecTBy (CobbITve npe-
CTYNNEHUsl, BUHOBHOCTb 0OBMHSAEMOro U ap. cT. 68 YTK PCHCP) ot-
HIOLb He TOXAECTBEHHbI 3TUM O6CTOATENLCTBAM, MMEHOLWWMM 3HAYeHUe
NNWb ANA NPUHATMA YaCTHbIX, MUMEHLWMX MOACO6HLIA K OCHOBHLIM Xa-
pakTep peLleHnin. O6beaUHEHNE NX B OAHOM NMOHATAN UCKYCCTBEHHO.

YKaszaHHble ()aKTbl MOXHO OObLEAVHUTb C OCHOBHbIMK 0OCTOSI-
TenbCTBaMu, Kak 310 genaeT . M. Jly3ruH B 60/ee LUIMPOKOM MOHATUN
«MpeAMET No3HaHus». OfHaKO BbI3bIBAET COMHEHME MPOAYKTUBHOCTb
CaMoro 3Toro NoHATWS. Befb B HEM Kak GecnpefenbHO LUMPOKOM U Mo-
TOMY HeonpegeneHHOM (heHOMEHE OKasblBalOTCS «pasMasaHHbIMU» 06-
CTOATENbCTBA, COCTaBAAIOWME MPeaMET [OKasbiBaHUS, 3afada YCTaHOB-
NEHNS KOTOPbIX ABMSETCA LEMbH LeATEIbHOCTU YYaCTHWKOB MpoLecca,
OCHOBO 3aKOHHOCTM Pa3peLLeHuns YronoBHbIX Aen.

Mo HalwemMy MHeHMIO, COLepXaHve npeameTa A0oKas3biBaHUS MOryT
COCTaB/ATb NNLLUb OBCTOATENbCTBA, YKAa3aHHbIE B 3aKOHE U ABNAOLLMECS
OCHOBaHMEM [N MPUHATWA KOHEYHbIX PELLEHWI Mo Aeny: 06BUHUTEb-
HOr0 WM OMpaBhaTe/IbHOrO MPUIroBOPa, PELLUEHMS O MPeKpaweHun gena
(obcToATeNbCTBA, 3HAYaLLMECs B CT. CT. 68, 392, 404, 5—9, n. 2 cT. 208,
n. 1 cT. 406 YIK PC®HCP). YTBepxaas Tak, MCXOAUM U3 [BYXaCNEKTHO-
CT 3TOr0 NPaBOro SB/IEHUSA: 3aKOHOLATENIbHOIO ONpejesneHns KpyTa 06-
CTOATENbCTB, MOAJIEXALLMX YCTAHOBNEHNIO B YFOIOBHOM MpoLecce, U
HEernocpeACTBEHHOIO YCTaHOBMEHMA TPYNnbl 3TUX 06CTOATENLCTB Npu
NMPOV3BOACTBE MO KOHKPETHOMY YrO/IOBHOMY Aefny.

B nutepatype YeTKO He BbIENATCA 3TU acneKTbl NOHATUSA Npes-
MeTa [oKa3blBaHus. M B OTHOLUEHUM (PaKTOB KOHKPETHOro Mnpectyne-
HWS,, N OTHOCWUTENbHO OBCTOSATENbCTB, MEPEYUCNEHHBLIX B 3aKOHe (Kak
npaswno, B CT. 68 YINK PC®CP), roBoputcs: 06CToATeNbCTBA NpeaMeTa
[I0Ka3bIBaHUs «YCTaHAB/MBAOTCA», «[I0KAa3bIBAKOTCA», «MOAJIEXaT ycTa-
HOBMIEHMIO» U T. 4. HO BeAb Kpyr 06CTOATENbCTB, 3HaYallmiics B CT. 68
YK PC®CP, cyTb 3aKOHOAATeNbHOE YCTAHOBMEHWUE: MOMOXEHUS 3TOM
cTatbi (KaK U Jpyrux yKasaHHbIX BbILE) AO/MKHbI ObITb peann3oBaHbl
(MCnonHeHbI) NpY NPOM3BOACTBE NO AeNY; Kak TaKoBble OHW HE SIBNEHNS
BHELUHEro mMupa. B rHoOceonornyeckom nniaHe — 3TO Cxema, 0603Ha-
yaroLasn cofepxaHvie npegmeTa [0KasblBaHWSA M0 KOHKpeTHomy feny. U
B MOAJ/IMHHOM CMbIC/le TEPMUH «NPeAMeT 4OKasblBaHUA» OTPaXKaeT Kpyr
06CTOATENBCTB, HEMOCPEACTBEHHO YCTaHAB/MBAEMbIX MO YrONOBHOMY
[eny, TO ecTb BblpaXaeT BTOPOI acnekT 3Toro NoHATUA. IMepsblii xe —
ero 3aKoHofaTeNlbHas perfaMeHTauus. B xode ganbHenwero n3noxeHms

3TOT acrekT B Heo6XoAMMbIX Clyyasx 6yaeT BblAensTbCs CMOBOM «CXe-
Ma».
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Kak pasHOBMAHOCTb MO3HaHWS MO3HaHWe B Yro/0BHOM MpoLecce
OCHOBbIBAETCS Ha NEHWMHCKON Teopun oTpaxeHus. CopmMyanMpoBaHHBbIi
B. V. leHWHbIM BbIBOL O TOM, «4TO BCA MaTepusi 0b6iafaeT CBOMCTBOM,
MO CyLUECTBY POACTBEHHbIM C OLLYLLIEHWUEM, CBOWCTBOM OTPaXKEHUS...»,
ABNSAETCA (h1NOCOMCKON OCHOBOI BCAKOr0 MO3HaHWMS.

«BBefieHHoe B. . JIeHWHbIM MOHATME 06 OTpaXKeHUW Kak BCeoob-
LLeM CBOWCTBE MaTepuW, CneayeT paccMaTpuBaTb Kak 06Lietmnocod-
CKYIO KaTeroputo B TOM CMbIC/IE, YTO OHA BbIpaXKaeT HEKOTOPOe OTHOLLe-
HUWe, NpuCyLLee BCEM BelaM 06LEKTVBHOIO MMpa B Lie/IOM, YacTuLeli Ko-
TOPOro ABNSETCA 0OLLECTBEHHbIV YENOBEK U €F0 Pasym».

BbicLUnil ypoBeHb pa3BUTWS CBOMCTBA OTPaXKEHNS — OTPaXEHMWE B
06LLEeCTBE: CO3HaHWE W ero rnpou3BOAHbIE (POPMbl — MOHATUSA, MOLENN,
06pasbl, 3HAKOBbIE CUCTEMbI U T. 4.

PaccMOTpUM C MO3WLMIA OTPaXEHUs MPaBOBYH pernaMeHTaLmio
(cxemy) npegmMeta fokasbiBaHWsA. VH(opmaLms ecTb opma OTpaXKeHus.
Kak nuwet A. M. KopLuyHOB, «MHopMaLmns ecTb yHKLMOHaIbHOE OT-
paXeHue, T. e. TaKoe OTPaXeHWe, KOTOPOe BO3HWKAET, (hopMupyeTcs Ha
OCHOBE MMPOLLECCOB YNpaB/eHNUs U KOTOPOe 06C/YXMBAET 3TW NPOLECChI».
MpaBoBasi MHGOPMaLMSA — OAMH U3 BUAOB COLMaIbHOM MHGOpMaLmm —
ncrnonb3yemast B 06LLECTBe A4/151 Leneld ynpaBieHns 1 NpaBoBOro BO3feli-
CTBUS Ha ()OPMUPOBAHME NPaBOMEPHOr0 1 aKTUBHOIO NOBESEHUS.

Cy6beKkTaMu No3HaHWs B Yro/IOBHOM TMPOLIECCE BbLICTYMAKT Op-
raHbl U JO/DKHOCTHbIE ML, BefyLlme MpoLecc: CrefoBaTe/ib NpPoKypop,
cyfpst (Cyf B KONMMErmaibHOM COCTaBe) M y4aCTHUKM npoLiecca: Nogospe-
BaeMblid, 06BUHSAEMbINA, 3aLUTHUK, OOLLECTBEHHbLIA 06BUHUTENbL, 06LLE-
CTBEHHbIN 3aLMTHUK, FPKAAHCKWIA UCTEL, TPaXXAaHCKUIA OTBETUMK U UX
npeacTaBuTeNun

B Buae pesynbtata MHPOPMALMOHHOTO OTPAXKEHWUA B CTPYKType
3HaHWS cnefoBaTens, NPoKypopa, afBokara, CyAbW, Kak KOMMOHeHTa uX
CO3HaHWA, onpefeNieHHoe MeCTO 3aHUMAeT 3HaHWe CXeMbl npeameTa fo-
Ka3blBaHWS, CofepXKalleiicd B Yrof0BHO-MPOLecCyalbHOM 3aKoHe. 3T0
3HaHVe BbICTYNaeT Kak pesy/bTaT HayyeHus (M3yyeHus MMU TekcTa 3a-
KOHa 1 MpoLIecCyanbHON 1 yronoBHO-NPaBoOBOM NTepaTypbl) U 06006LLe-
HWA COBCTBEHHOIO OMbITa pacc/efoBaHWsA, PaCCMOTPEHUA W paspeLLeHuns
YrofioBHbIX fen (Kak pesynbTaT npogeccuoHanusalum). Beugy atoro B
CO3HAHUW YKa3aHHbIX CYyObLeKTOB MO3HaHWSA MpeAMeT [0Ka3blBaHWUs He
HanM4ecTBYeT B BUAE FOMOW CXeMbl, a NPeACTaBNSeT COOO0M CNOXHOE
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MbICIUTENbHOE 06pa3oBaHWE, COCTOSLLEE W3 MPeACTaBEHWI, NMOHATUA,
CY>KAEHWA.

B rHoceonornyeckoM nnaHe OH MpeACTaeT Kak MOHATUIAHBIA 06-
pa3, onpefeneHHas MHGOPMaLMOHHas CUCTEMA, B KOTOPOI LiEHTpasibHOEe
MECTO 3aHMMalOT MOHATWS MPECTYNNEHMS, COCTaBa NPECTYNNeHMs 1 OT-
[€eNbHbIX ero 3n1emeHToB. OfHaKO 3TV abCTpaKLUMM LMPKYNMPYHOT B CO3-
HaHWN B CUHTE3MPOBAHHOM BMfe, KakK OMpefeneHHbIi «CcnniaB» paLuo-
HaNbHbIX ¥ YYBCTBEHHbIX KOMMOHEHTOB 3HaHW. Takoe MbICNEHHOE 06-
pa3oBaHWe ecTb pe3yNbTaT BCeli COBOKYMHOM MO3HaBaTe/lbHOW AedTeNb-
HOCTW cnegoBaTens, NPOKypopa, afiBoKaTta, CyAbu1 MO YrofoBHbIM Aenam.

3HaHVMe CXembl nNpegmeTa [OKas3blBaHWS M0J03PEBAEMbIM, 006-
BUHSIEMbIM, OOLLIECTBEHHbIM 06BUHWUTENEM W 3aLLUTHUKOM, MOTEpneB-
LUUM, TPaXJAaHCKUM MCTLIOM, OTBETUYMKOM W WX MpPeACTaBUTENSIMU 3aHU-
MaeT HeCpaBHEHHO MeHbLLIEE MECTO B CTPYKTYPe WX 3HaHWA, OHO, Kak
npaBu/o, MMEET B CBOEI OCHOBE 06blAeHHbIe MPeACTaBNEHNS O MPECTyM-
NEHUN N BYAHWUYHBIA XXN3HEHHbIA OMbIT. HO, HECOMHEHHO, W Y [aHHbIX
CyObEKTOB MO3HaHMSA B pe3y/nibTaTe B3aMMO/EACTBMS YyBCTBEHHbIX Mpe[-
CTaBfIEHUIA N OBLUMX MOHATWIA B CO3HaHUM (POPMUpPYETCS MO3HaBaTe/b-
Hblli 06pa3 TOro, YTo HEOBXOAMMO YCTAaHOBUTL MO KOHKPETHOMY YrO/0B-
HoMy flenly. 3T0 06YC/IOBNEHO CMCTEMHON NPUPOAOI NOObIX YenoBeye-
CKUX 3HaHWIA.

NHdopMaLmoHHasa eMKoCTb cucTeMbl — 06pasa npegmeTa Aoka-
3blBaHMA Yy Cy6bEKTOB MO3HaHWS B YrOAOBHOM MpOLECCe HEOAMHAKOBa:
CYLLECTBEHHbIE G0niee pa3HOOOpasHble U ryboKue XapakTepucTUKK Co-
CTaBMAIOT CNeKTp 06pasa y [OMKHOCTHBIX MWL, BeAyLMX npoLecc, v ag-
BOKaTa; Y ApYrX y4aCTHVMKOB NPOLLEcca OH He UMEET feTalbHbIX Xapak-
TepucTuK. HecmoTps Ha HEYETKOCTb, «pa3masaHHOCTb» — 3TO BCe-Taku
06pa3, a He ronas cxema. be3 Hanmums cucTemMbl — 0bpasa NpegmeTa fo-
KasblBaHWs Obl Obl HEBOSMOXEH OTHOP UMW [0Ka3aTeNbCTBEHHOW WH-
(hopmaLm, BbIGOP peLleHwid, BOOGLLE yyacTue B npoLecce.

WHdopmaumoHHas cucTeMa — 06pa3 npeameTa foKasbiBaHUs —
BbINOMHAET BAXHEMLLYIO FHOCEONOrMYECKYHO (DYHKLMIO: OHa MO3BONSET
CyGbeKTaM MO3HaHWS MPW MPOW3BOACTBE MO KOHKPETHOMY YroMOBHOMY
[eny CenekLMOHMPOoBaTb (haKTbl Ha WCKOMble (0BCTOSTENbCTBA, COCTaB-
NsoLWMe NPeAMET A0Ka3blBaHKA), (aKTbl, CAyXalle OCHOBaHWEM AfiA
MPUHATAS MPOMEXKYTOUHbIX PELUEHUA, U 10Ka3aTeNIbCTBEHHbIE (haKTbl.

Mpouecc MO3HaHWs TakoB, YTO /OGO UYyBCTBEHHO BOCMpPU-
HUMaeMblli hakT NpUoGpPeTaeT onpeaeneHHbIi UHTEPEC U CMbICS, MWL
BK/IHOYasCh B CUCTEMY 3HaHMIA. MogoGHO TOMY, KaK Of|HO M TO Xe C/IOBO
B Pa3NYHbIX KOHTEKCTAX MOXET HECTU Pa3NINUHbIE CMbIC/IOBbIE OTTEHKMU,
TOYHO TaK Xe W CofiepXaHue (hakTa onpeaensieTcs B MHAOPMALIMOHHOM
cucteme. CxXofHblii MO CBOEI YYBCTBEHHON BbIPaXKEHHOCTW 3MEMEHT B
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pasHbIX UH(HOPMALMOHHBIX CUCTEMAX HeCeT HEeOAUHAKOBYHO CMbIC/I0BYHO
Harpysky.

Hanpumep: (hakT HaxoxzaeHus rpaxgaHuHa A. B MockBe B onpe-
[eneHHoe Bpemsa (Npy NOCTOSAHHOM MPOXMBaHWW 1 paboTe B I. Yde) B
MH(OPMaLIMOHHON CUCTEMe TPYAOBOrO [OroBOpa MOXET 03HauaTb, YTO
OH TaM HaxoAmTca (UM Haxoawncs) B CnyxebHOW KOMaHAMPOBKe. JTOT
Xe (akT B MH(OpMaLMOHHOM cuUCTeMe NpeAMeTa [OKasbiBaHUA OyaeT
O3HayaTb: rpaxgaHuH A. He Mor OblTb COBEpLUUTENEM MPECTYMnIeHuns
(ckaxxem, orpabneHus) B Yde, MpoucLUeALLIEM B 3TOT OTPE30K BPEMEHMU.

Mo cBOeli YyBCTBEHHON BbIP&XKEHHOCTU COObITHE MPECTYMIeHMs
npeacTaBnseT coboin gelicteue (Um 6e3feiicTBre) NnLa, onpeseeHHbIe
MocnescTBuA ero, T0 eCTb 00blYHble MPOSABIEHUA XU3HELEATENbHOCTU
uenoBeka. XapaKTepUCTUKY MPECTYNHOrO OHW MPUOBPETalOT B CUCTEME
— obpa3e npefmMeTa LOKa3sblBaHWUA cnefosaTens, MPOKypopa, CyAbu, ai-
BOKaTa M ApYrux y4aCcTHUKOB npouecca. Hanmume B aTom obpase «mno-
[o6pasa» NPecTynieHns no3BosiseT 04HU (haKTbl BKNOYATL B KOHCTPYK-
TUBHbIE 3/1EMEHTbI MPEecTyn/ieHns (OTHOCUTb K TOW WMAW MHOA CTOPOHE
cocTaBa NPecTynneHuns), Apyrue — B rpynny UMeroLUX NHOe Yron0BHO-
MpaBoBOe 3HAYeHWe, TPETbU — CUMTaTb MMEIOLWMMN LWL MPOoLeccy-

a/lbHOe 3HayeHue, YeTBepTble — paccMaTpuBaTh Kak [0Ka3aTe/bCTBEH-
Hble (DaKTbl.

O606LeHHOe B MbIC/IEHHOM 00pa3oBaHMM Ha OCHOBE CXEMbI
npeAMeTa JoKa3blBaHWs MHOro06pasHoe 3HaHWe O MPECTYMN/IEHUN U CBS-
3aHHbIX C HUM IBNEHMAX [JaeT BO3MOXHOCTb JO/MKHOCTHLIM NNLaM, Be-
AYLWMM NpOLEecc, M y4acTHMKam npoLecca B N1060i MOMEHT UCK/THUYUTD
OfHW CBA3K (DaKTOB W MbIC/IEHHO BK/TOUUTb TOT WM UHOI (haKT B HOBYHO
CBA3b M T. A. Ero CMCTEMHOCTb [jenaeT CNeACTBEHHOE M CyebHOe MbIL-
NIEHVe paLMOHa/IbHBIM, LiefleHanpaBieHHbIM, 3KOHOMHbIM. OHO M03BONS-
eT cpasy, 6e3 creymasbHOro aHanM3a NCKIKYaTh Liefble 061acTi nomcka
M cocpeoTouMBaTh BHMMaHWE Ha Hambosiee 3(heKTUBHbLIX Crocobax
JOCTVXKEHMS Lenn. Beuay 3Toro o cxeme npegmeTa AoKasblBaHNA MOXHO
rOBOPUTL Kak 0 MOUCKOBOIA cucTeme. Mpy 0cMOTpe MecTa NPOUCLLIECTBIS
N NepBOHaYasibHbIX MPOBEPOYHbIX AENCTBMAX CMefoBaTe/lb CTaNKMBaeTCS
C COBOKYTMHOCTbH) 06CTOATENLCTB, CBA3EN 1 OTHOLLEHWIA, KOTOPbIE CBU-
JETENbCTBYIOT Kak O MPECTYMHOM, TaK M HEMpPecTyrnHOM XapaKTepe Co-
6bITA. UT06LI pa3obpaTbcsl B NPOMCLUEALLEM B YC0BUSIX 3TOW Cpeabl,
OH CBAI3bIBaET MeX/y CO6O0I 31eMEHTbI COBOKYMHOCTM, CO3AaeT CUCTEMY
00CTOATENBCTB U MbICIEHHO COOTHOCWT €e C 06CTOATENbCTBAMU, MOAJIe-
Xalymy 1oKa3biBaHWs (CXeMoW npeaMeTa f[oKasbiBaHWs). B pesynbTate
OTrpaHM4YMBaeTCs NPECTYMHOe OT HEMPECTYMHOro. B xofe nocneayoLei
MPOBEPKU CnefoBaTe/lb U3 3/1EMEHTOB COBOKYMHOCTW OT6GMPaeT TOMbKO
Te, KOTOPble OTHOCATCS K MPECTYMNJIEHMIO.
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Kak v noboii 06pas, 06pa3 npegMeTa [OKasblBaHWSA MpeAcTaBNseT
co60li eUHCTBO O06BLEKTMBHOIO M CyObLEKTUBHOr0. OOGBLEKTMBHBLIM CO-
JepXaHvem ero ABNAKTCA MOMOXEHUA YroN0BHO-MPOLIECCYaNIbHOrO 3a-
KOHa 0 Kpyre 06CTOATENbCTB, MOAJEXALLMX YCTAHOB/EHNIO, U XapaKTepe
3afla4y, KoTopble TPebyeTcs pelumnTb No Nt060MY YronoBHOMY fgeny (CT. 2
YMNK PCOCP). CyObeKTUBEH e OH MOTOMY, UTO CYLLECTBYET UaeasibHO
B Ye/10BEYECKOI rofioBe, 6yayumn 3aiMKCUPOBaHHbIM B CUCTEME 3HAKOB.
3HaKoBOE OTHOLUEHWE BbLICTYMAeT MpU 3TOM He0BXOAMMbIM YCNOBUEM
(hopMupoBaHMs o6pasa npegmeTa [OKasblBaHWA, OHO >Ke CTaHOBUTCA
Ba)KHEMLUMM CpPeCTBOM OTPaXKEHUS SBMEHWIA U MPOLECCOB, CBS3aHHbIX C
KOHKPETHBLIM NPecTynieHneM.

Ha 3Toii 0CHOBE NMPOMCXOAWT YHUDMLIMPOBAHWE CIEACTBEHHOTO U
CyfebHOro MblleHNs: obpasbl NpeaMeTa JoKas3blBaHUA MPeCcTYNIeHNUs 1
SIBNEHWI, C HM CBfA3aHHbIX, COAEPXXaT B OCHOBHOM, B F/TaBHOM Of/Ha-
KOBble XapaKTePUCTMKN Yy CNefoBaTeneit, NpoKypopoB, Cyaei u T. 4. 370,
HECOMHEHHO, AUCUMNIMHUPYET MX MbIW/IEHMe, CNOCOBCTBYET YCTaHOB-
NEHUK0 UCTUHbLI MO Jeny 1M 06ecneynBaeT BbINOMHEHMe 3afa4y Cy0onpons-
BOACTBA.

Takum 06pa3oMm, 3aKoHofaTe/lbHas CxeMa npeAmMeTa [OKa3blBaHus
— 3T0 MHKOPMaLMOHHasA CUCTEMA, COCTOALas M3 Habopa 3HaueHwit
HOPMaTUBHOIO MOPSAKa, YNpaBnstowas AesTeNlbHOCTbH AO0MKHOCTHBIX
nnL, BeAyLLMX MPOLECC N0 KOHKPETHOMY Aeny, U y4aCTHWUKOB npoLecca
Mo BbISIBNEHUIO W YCTAHOBMEHWIO B MPECTYMHbIX COOLITUAX 06CTOS-
TeNbCTB, TpebyeMbIX ANA pPeLleHns 3afad YronoBHOIo Cy0npou3BOACT-
Ba.

OTHOLLEHWE OTPaXKEHMA B YTOIOBHOM CY[0MNPON3BOACTBE, O4HAKO,
UMEET He TOMbKO BEPTMKaNbHYIO HanpaBfeHHOCTb: aApecaT — Yrosos-
HO-MNpoLeccyanbHblil 3aKoH. Mpy Npou3BoACTBE MO KOHKPETHOMY Yro-
NOBHOMY [ileNly OTPaXKeHWe OCYLLECTBNSETCA U B FOPU3OHTASIbHOM Cpese
aeicTBuTeNnbHOCTM. CoO6bITME NPecTyneHusi, Gyayun MaTepuabHbIM
MPOLIECCOM, B CW/Y B3aMMOCBA3W M 06YCNOBNEHHOCTW C APYrMU Mpo-
Lleccamu, SBMEHMAMMW BO3AENCTBYET Ha OKPY>KAlOLLYH Cpeay: BeLu,
npeaMeTbl, CO3HAHWe YesloBeKa, NMPUCYTCTBYIOLLENO NPU ero CoBepLue-
HUW. N3MeHeHWs B cpefie, Bbl3BaHHble MPECTYNHbIM COBLITUEM, BbICTY-
NartoT B Ka4eCTBE Pe3y/bTaTa OTPaKEHWS B HEM JaHHOT0» COObITUS.

«[pUMEHNTENBHO K MPOLECCY [O0Ka3blBaHWS U3MEHEHUS B Cpese
KaK pe3ynbTaT OTPKEHUS B 3TON Cpefie COOLITUS U eCTb A0KA3aTeNbCTBO
3TOr0 COBbLITVSA, TO €CTb Te (haKTUYECKME AaHHbIE, C MOMOLLbIO KOTOPbIX
TOMbKO M MOXHO CyAuTb O COBbITUM MpecTynneHus. CnefoBaTesnbHo,
caM NpoLecc BO3HWKHOBEHWS 0Ka3aTebCTB eCTb NPOLIECC OTPaKeHUs, a
BO3HWKHOBEHME [0Ka3aTeNbCTB — Pe3y/bTaT 3TOr0 NpoLecca.

B0O3HMKHOBEHME [10KA3aTE/NbCTB ((PaKTUUYECKUX [aHHbIX) Kak pe-
3yNbTaT OTPKEHUS — 3TO /INLLIL Haua/bHbIA MOMEHT OTpaXKaTe/lbHOro
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npoLecca, BbI3BAHHOT0 COObITUEM MPECTYMNEHUA. DTO — OTPaXKeHMe 3a
paMKamn YrosioBHOrO MpoLecca, «HenpoLeccyanbHoe» oTpaxeHue. W3-
MEHEHUS-0TPAXKEHUNSs, U3MEHEHUSA-(DaKTbl B CUY NPOLECCYalbHOro 3aKo-
Ha NpUOBPeTaloT 3HaYeHne CyfebHbIX J0Ka3aTebCTB, CTAHOBATCA Cpea-
CTBOM [0Ka3blBaHWUA O6CTOATENLCTB, MOAMEXALMX YCTaHOB/EHUIO MO
yronosHoMmy feny (npegmet [0Kas3blBaHWs). TOMbKO C 3TOr0 MOMEHTa, B
CBA3 C OCYLUECTB/IEHNEM YrO/I0BHO-MPOLECCYanbHON AeATeNbHOCTHY,
HauMHAETCA NPOLECC OTPaXKEHWS, MO3HAHMA npecTynnieHns. O6beKTOM
OTPa@XKeHWs, MO3HAHMA B MPOLECCe BbICTYNaeT COObITUE NPECTYM/eHUs
Kak onpegeneHHoe fiBieHMe, mMaTepuasbHbliA npouecc. MpeacTaBaseTcs
OWKnB0oYHbIM yTBepXaeHue P. C. BefkuHa, 4To «OTPaXaeMbiMU O6bEK-
TaMu B MpPOLECCE BO3HWKHOBEHWS [0KAa3aTeNbCTB ABNAOTCA 3NEMEHTHI
cocTaBa MpecTynyieHns».

CocTtaB npecTyneHns (M ero anemeHTbl) Kak ropuanyeckas Teo-
peTuyeckas, nieanbHas KOHCTPYKUMA B 3TOM OTHOLUEHWUM HE MOXET
OblTb OOBLEKTOM OTPaXEHWS. 3Ta KOHCTPYKLUUA MOXET MbICIUTLCA U
[eCTBUTENBHO NpeacTaBnsieT Co60 KOMMNOHEHT MbILLIEHUS MO3HAtOLLe-
ro NpecTynneHne cyobekTa.

Mo thakTUYecKoMy cocTaBy COBbITME NPECTYNNIEHNA HUYEM He OT-
/MyaeTcs OT N60ro NOBeAEHYECKOr0 akTa Ye/loBeKa: 1 TaMm, U TyT Aei-
cTBve (Mnn Ge3peiicTBue), onpedeneHHoe nocneacTeve (MM NOCneacT-
BKS) COBEPLUEHHOTO, MCUXONOMMYECKOe OTHOLLEHWNE K COAEsHHOMY. ITu
06CTOATENLCTBA (PAKTUYECKOrO MOpsjKa U eCTb 0OBEKT OTpaXKeHus, no-
3HaHWA B npouecce. Mpu3HaHWe UX 3NeMeEHTaMK cocTaBa NPeCcTynieHns
OCYLLECTB/ISIETCA CYOHEKTOM MO3HAHMA B pe3y/bTaTe CMOXHOW MbICIN-
TeNIbHON [EATeNIbHOCTYU, KaK 3aK/IumMTebHOr0 3Tana OTpaXaTe/bHOro
npotiecca.

dopmammn  OCyLLECTB/IEHUS NO3HABATE/IbHON AeATeNbHOCTU Bbl-
CTYNatoT YyBCTBEHHOE U paLyoHasibHOe no3HaHue. «OT XUBOro co3ep-
LaHMA K abCTpakTHOMY MbILLIEHUIO U OT HEro K npakTuke — TakoB
ONaNeKTUYECKNIA MyTb MO3HAHWA UCTWHbI, MO3HaHUA O6bLEKTUBHOW pe-
/IbHOCTU».

Pe3ynbTaToM MNCUXMYECKOTO OTPAKEHWUA SABMSETCA HOCEONO-
ryecknin obpas. B Teopum nosHaHWa nog 06pasom NOHMMAeTCs 060N
OTAEeNbHbIA 3NEMEHT 3HaHWS, HEeCYLUUIn COAepXaTe/lbHY0 MHHOopMaLMo
0 HeKOTOpOM Kfacce 06beKToB. IMo3HaBaTe/bHble 06pasbl Nnogpasgens-
0TCA Ha ABa Buga: 1) 4yBCTBEHHO-HarnsgHble (06pasbl BOCMPUATUA U
06pasbl NpeAcTaBneHns) 1 2) paLmoHaibHble (MOHATUIAHbIE).

Bonpoc 0 cofepXaHWM UyBCTBEHHOrO MO3HaHUA B TeOpuUu Cy-
[e6HbIX JOKa3aTeNbCTB Oblf U OCTAETCA AUCKYCCUOHHBIM. MHOrve aBTo-
pbl CYUATAIOT, YTO NOCKOMbKY MPecTyrnieHue (NpesMeT no3HaHusa) npes-
CTaBnseT coboii cobbiTMe MPOLLNOro, CnefoBartenb, Tem 6onee cyg, nu-
LLUEHbl BO3MOXHOCTY BOCMPUHUMATbL €ro HENOCpPesCTBEHHO.
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[pyrue nonaratoT, 4TO HeKOTOPble (haKTbl MPECTYNIEHUs JOCTYn-
Hbl HEMoCpPeACTBEHHOMY BOCMPUATUIO cnefosatens, cypa. K uucny Ta-
KMX (paKTOB OHW OTHOCAT: MOCNEACTBUSA COBEPLUEHHOTO MPEeCTYneHus,
MMetoLLIME MaTepuasbHbIA XapakTep; OTAeNbHble NPOAYKTbl MPECTYMHON
[eATeNbHOCTH; HEKOTOpble NpeaMeTbl MPecTYNHOro MocAraTeNbCTaa;
(haKTbl, XapaKTepu3ytoLLme IMYHOCTb NPECTYMHUKA.

P. C. benkuH, A. N. BuHbepr, ncknouas haktbl CObbITUS NPecTy-
nneHns (Kak nexawiye B MPOLLIOM) U3 06beKTa HEMOCPEeLCTBEHHOIO
BOCMPUATUA, NONAratoT, UTO «paf PaKkToB, BXOAAMX MOMUMO COBLITUS
MPecTynfeHns B cOCTaB NpeaMeTa [OKasblBaHWA, AOCTYMNEH ANs Hero-
CPeACTBEHHOr0 BOCMPUATMA WX cnegosaTeneM U cydoM. K HUM MoryT
OTHOCUTbCS: MOCNEeACTBUA MPECTYNNEHUSA; MPU3HAKU COBEPLUEHNUS npe-
CTYNNIEHNS [aHHbIM JILOM; OPYAMSA U CPeLCTBa, NPy NMOMOLLM KOTOPbIX
ObINI0 COBEPLLEHO MPECTYNeHne; 06CTOATENLCTBA, CMNOCOOGCTBOBaBLUME
COBEPLLEHMIO NPECTYN/EHNSA; 0OCTOATENLCTBA, OTHOCALLMECS K JINYHOCTU
cyObeKTa NpecTynieHns u ap.».

OTHOCA 3TW (haKTbl K KaTeropuu [OKasaTe/lbCTs, OHU CUATAIOT, UTO
«YyBCTBEHHOE MO3HaHWE MPOHU3bIBAET BCE (Pasbl COBMPaHUA, uccneso-
BaHWA U OLEHKM [0Ka3aTeNnsCTB».

W. M. Jly3ruH pa3nnyaeT B YrosioBHOM Cy[OMNpPOWU3BOACTBE [Ba
YPOBHS MO3HAHUA: «HEMOCPeLCTBEHHOE NO3HaHWe (PaKToOB U OMocpeso-
BaHHOE MO3HaHWeE», yKasblBasi, YTO «HEMoCpeACTBEHHO CleA0BaTENb YC-
TaHaBNMBAET Takue OOCTOATENbCTBA, KOTOPble OOLEKTUBU3MPYHOTCA B
YyBCTBEHHO BOCMPUHUMAEMbIX NpeaMeTax 1 ABNEHNUAX».

YKasaHHble CYXXAeHUs NPeLCTaBNATCA HeCOCTOATEMbHbIMU ®. H.
PatkynnmHy: «HenocpeLcTBEHHOE YYBCTBEHHOE BOCTPUATME, VMEBLLEE
MeCTO BHE MpOLeCcCyanbHOro AeCTBUSA, He eCTb CPEACTBO MO3HaHWS Ka-
KVUX-N60 06CTOATENLCTB, BXOAALMX B NPeAMeT [OKa3blBaHWA Mo Jeny.
Bce 3TO He ocTaBnseT COMHEHMA B TOM, YTO B Yro/I0BHOM CYZONpPOU3-
BOACTBE YYBCTBEHHOE BOCTIPUATVE TEX WM MHBIX ABAEHUIA MPOUCXOANT
He BHe [J0Ka3blBaHWA, &, HarMpoTUB, NPU COBEPLUEHNUN TeX CaMbIX NPOLLeC-
Cya/lbHbIX Le/ACTBUIA, KOTOPble COCTaBAAOT 3/1EMEHTbI AOKAa3blBaHUS, YTO
pacueHVBaTb  TaKOe  HErocpeACTBeHHOe  BOCMpUATME  Kak  Ca-
MOCTOSTE/bHbIV MYTb MO3HAHWUA, CYLLECTBYHOLMIA HE3aBUCMMO OT [OKa-
3blBaHUA, HET OCTATOYHOr0 OCHOBAHUSY.

[ymaeTcsi, UTO BbICKa3blBaHWSA, B KOTOPbIX MOMYyYeHWe 3HaHUs 06
06CTOATENLCTBAX NpeaMeTa [J0Ka3biBaHUS B YrOMOBHOM MPOLIECCE CBS-
3bIBAETCS UCK/OUNTENBHO C [JOKa3biBaHKeM (0MoCpeoBaHHbIM NyTeM), B
KOTOPbIX YyBCTBEHHOE MO3HAHME OKA3bIBAETCA «[eATE/bHbIM» /NLIb B
OTHOLLIEHUN [10Ka3aTeNbCTB (BCEX MM OTAENbHbIX), MBO MPOLECcCyasb-
HbIX AelcTBUMIA (ByayUn NX 3NEMEHTOM), AANEKU OT NOA/IMHHONW CyTW OT-
paXxaTenbHbIX MPOLECCOB B 3TOV CrieLudmryeckoit 061acTy No3HaHws.
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B yronoBHom npouecce NPoAyKTOM MO3HaBaTeNbHOW fes-
TENbHOCTM BbICTYNAOT W He MOryT He BbiCcTynaTb 06a Buja TFHO-
Ceonormyeckoro obpasa. Y crefoBaTens, MNPOKypopa, CyAbW uyB-
CTBEHHas CTyneHb Mo3HaHWs (KakK 1 BOOOLLE Yy B3POCNOr0 YefioBeKa) He
BbICTYMAeT B «4UCTOM» BUAE, OHA HaXOAMTCS BO B3aMMOAEACTBUM C pa-
LMOHaNbHbLIMK (hopMamu.

bnarogapsi CoeAMHEHNO 00Pa3HOCTU (HarnsgHOCTM) U 3HAYEHUS
(cmbicna) yke B MpeAcTaBeHNM BOCMPOU3BOANTCSA 0000LLEHHOE 3HaHWe
06 OTpakaemblX 00bekTax. UyBCTBEHHO-HarnsgHas CTOPOHa Kak Obl
«OCBELLAETCH» CMbIC/OBbIM /IOTMYECKMM COLEPXKaHUEM W Cama CIyXuT
«OTMOPHbIM MYHKTOM» 0606LLEHHOIO /IOrMYECKOro 3HaHWS, «4yBCTBEH-
HOe CofepXKaHue obpasa CTaHOBUTCS HOCUTENEM CMbIC/IOBOrO COAepMa-
HUs».

Bce 310 npegonpeaensieT CAOXHOCTb, (hOPMUPOBaHUS 06Pa30oB Kak
(hOpMbl OTPaXKEHWS peasibHOW AeMCTBUTENIbHOCTM BOOOLLE, U B NO3HaBa-
Te/bHON AeATeNbHOCTM B YTO0BHOM MPOLLECCE, B YaCTHOCTM.

NHavBuayanbHas COBOKYMHOCTb 3HAHWIA 1 OMblTa ONPeaenseT ans
KaXXoro cybbekTa 0cob0e BUAEHME MUpa U COOTBETCTBYHOLLME AENCTBUS
B OMpPefeneHHbIX CUTyauusaX. ITUM XKe 0ObACHAETCA TOT haKT, 4TO OfHY
N Ty Xe CUTyaUut pasHble NHOAM MOTYT BOCMPUHMMATL M UCTO/KOBbI-
BaTb CambIM pa3/IMyHbIM 06pa3oM. MOXHO yTBepXaaTb, UTO C/efoBaTe-
N, MPOKYPOPbI, CyAbW, YHaCTHMKM NpoLecca, obnafatolye pasfnyHoi
COBOKYMHOCTbIO TEOPETMYECKMX 3HAHWIA, PasnyHbIM 06LEMOM MPaKTU-
UECKOr0 U )KM3HEHHOrO OnbiTa WHAWBWAYASIbHO-/IMYHOCTHO  MNpea-
CTaBMIAOT KPYr 06CTOSATENbCTB, MOAJIEXALLMX YCTAHOBMIEHUIO MO KOH-
KPETHOMY YronoBHomy Aeny. lMpefcTaBnseTcs, YTO YKasaHHbIA FHOCEOo-
NOTMYECKMIA MexaHn3M (hOpMMPOBaHNS 06pa3oB COCTaBMSET M3HAYaslb-
HYt0 OCHOBY KOHCTPYKLIMM BCEr0 YrosI0BHOIO CYAOMPOM3BOACTBA U yYa-
CTWE B HEM Pa3/INUHbIX CyObEKTOB MO3HAHWS.

YyacTue B npoLecce cnegoBatens, Npokypopa, Cydei Kak 0cobblx
JO/MKHOCTHBIX MWL, BefyLX Mnpouecc, 06peTaeT CMbIC UL MpU fo-
MYLLEHNW, YTO MNepes HUMMK CTaBSTCS pasHble HEMOCPeACTBEHHbIE (B pam-
Kax 06LMX) 3afa4u, YTO OHW HaXOAATCSA B HEOAWMHAKOBbIX YCOBMSAX MO-
3HaHWA 1, YTO BbIBOAbI (Pe3ynbTaTbl) MO3HAHWS MOrYT He COBMadaThb.

MpoueccyanbHas AesTeNbHOCTb 3alMTHMKA U APYTUX YY4acTHUKOB
B YrONIOBHOM CY[0NpPOM3BOACTBE NMPefONnpeAesieHa TeM, YTO PasHOCTb KX
MPOLIECCYanbHOr0 MHTEpPeca C HEM3BEeXHOCTbIO 00YCNOBAMBAET «MNpef-
B3ATOE» (B OMpeaeneHHOM CBETe, MOJ, OMpPefAeNeHHbIM YI/IoM 3peHus)
BUZEHVE OOCTOATENbCTB COBEPLLEHHOTO NPECTYMNEHMS, HO CyMMa Takux
B3rNS40B B UTOre (B COBOKYMHOCTM CO 3HAHUAMMW [OMKHOCTHBIX /NLL)
[O/MKHA AaTb UCTMHHOE 3HAHME O COBEPLLEHHOM.

CTaguiiHbIil XapakTep YronoBHOrO npougecca Takke UMEeT FHO-
CE0NOrMYecKyto onopy. YneHeHwe BCEro YrofioBHOrO Cyf0npoM3BoacTea
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Ha OTAeNbHbIE CTagun 0BYCNOB/EHO NPUPOAOK MpoLecca NO3HaHWS BO-
00LLE KaK ABVXEHMS OT HE3HAHMSA K 3HAHWIO, OT HEMOJIHOTO 3HAaHWS K BCE
6onee nonHomy u T. 4. cTHa — 3TO Mpouecc ABWXXEHWSI MbICAK MO-
3HalOLLEro CyObekTa, OHa He AOCTUraeTcs cpasy, OHa ecTb pe3y/bTaT
CNOXKHOW MbIC/TUTENbHON AeATeNbHOCTU, B KOTOPOV NepenneTatoTcs YvyB-
CTBEHHbIE U JIOTMYECKME 3MIEMEHTBLI. B KaXgoi cTagmm npouecca npouc-
XOAUT A06aBNeHNE 3HaHWI O COBLITUM MPECTYMNIEHUS NO CPaBHEHWIO C
npe/LLecTBYHOLLEA, OHM BCe 60ONee NPMOOPETAOT SIOMMYECKYHD CTPOM-
HOCTb W ybeauTenbHOCTb. B 3TOM nnaHe cTagum Cyfomnpow3BogcTea
MOXXHO paccmaTpmBaTb KakK «THOCEONOrMYeckue aTambl» eauHOro Mpo-
Liecca No3HaHMs NPeCTYNAEHNS 1 CBSA3aHHbIX C HUM SBNEHWIA.

MartepuanbHbIil MM CYLLECTBYET B BMAE PasNMYHbIX MPeLMeToB,
SIBNEHWIA, NPOLECCOB, HaAEeNeHHbIX CBOVMW WHAMBUAYaNbHbIMU, €aun-
HWYHBIMU MNpW3Hakamy K cBolicTBamMu. CyLLecTBOBaHME OTAE/bHbIX
MPeAMETOB W AB/EHWIA BbIPAKAETCA B KAaTEropuu MatepuannmcTnyeckon
OVANeKTVKN — eAVHUYHOE UK OTAEe/bHOe.

MpuMeHeHVe NpaBa Bcerga CBA3aHO C eAUHUYHBLIMK, OTAENbHbIMU
ABneHusAMM. Kaxxgoe cobbiTue (hakT), NOpoXaatoLLee YrosoBHoe npaBo-
OTHOLLIEHMe, 06M1afaeT Maccoin WHAMBUAYaNbHbIX MPU3HAKOB, CBOICTB,
OTHOCALLMXCA KaK K Ly — LeATeNto, Tak 1 K camoMy gesHuto. Moato-
MY, MHOXECTBOM MPMU3HaKOB, MMEIOLWWMX U He VMEKLUX HPUANYECKOe
3HaYeHME, OHO MOXET XapaKTepu30BaTbCA KaK SB/eHWEe O0ObEKTUBHOM
[NeACTBUTENBHOCTW.

OTAeneHHOCTb NPeAMETOB U SBMIEHUIA Apyr OT Apyra B Mupe, Of-
HaKo, HOCWT LLb OTHOCWUTESIbHBIV XapakTep. B AefCTBUTENBHOCTM OHM
CBA13aHbl MEXAY CO60/ 06LMMM CTOPOHAMMW CBOMCTBAMMW U NPU3HaKamu.
3T 06LMe CTOPOHbI, CBOWCTBA M OTHOLLEHUS FPYNMbl NPeSMETOB U AB-
NEHNIA MEKOT 06BLEKTMBHBIA XapaKTep W SBASKOTCA COAePXKaHWEM KaTe-
ropumn «o6uee». B dmnocopckom acnekTe KaTeropumein o6LIero BbICTy-
naeT ntobas Hopma Mnpaea, TaK KakK B HEM 3aKpennstoTcs B 0006LLIEHHON
(hopMe  CyLLEeCTBEHHble MPU3HAKW TeX SBMEHWIA, KOTOpble €l npe-
aycmatpuBatoTes. FoBops 06 06Wwmx NoHATUAX, B. V. JIeHWH ykKasbiBan:
«Bcsikoe cnoBo (peyb) y>ke 0606ulaeT... YyBCTBa MOKa3blBalOT peasib-
HOCTb, MbIC/Ib U CNOBO — 06LLiEE.

MpaBoBas HOpMA He BCErga 3akpennsieTcs B O4HON CTaTbe 3aKOHa,
3N1EMEHTbI €8 MOTYT COAEPXKaTbCs B HECKONbKMX CTaTbiX U AaXe B He-
CKOMbKMX 3aKoHofaTeNbHbIX akTax. CKasaHHOe XapakKTepHO A1 HOpM
YroN0BHO-NpOLeCCya/lbHOro npaea. Kak oTmedyanocb B /mMTepaType,
60MbLUMHCTBO €ro HOPM (JOPMY/IMPYET «rMaBHbIM 06Pa3oM ANCMO3ULIMIO,
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OpraHuyecky npeanonaraeT runoTesy U TOMbKO B COYETAHWUM C APYTUMK
HOpMaMW, 3aKpeneHHbIMU B 3TOM WM APYTOM 3aKOHE, — CaHKLMIO».

CTpyKTYpHbIIA COCTaB Yro/0BHO-MPOLIECCYaNlbHOM, HOPMbI He BCe-
rga o4YeBWAeH, HO, No crnpasedMBoMy 3ameuvaHuto B. C. OCHOBWMHa,
«YMEHWe Haxo4uTb B HOPMATUBHbIX aKTaX BCE 3/IEMEHTbl MPaBOBbIX
HOPM, COefMHATbL 3TV 3NEMEHTbI BOEAWNHO U MbIC/IEHHO KOHCTPYMPOBaTh
NpaBOBYID HOPMY, YMEHWe MpaBW/IbHO aHaNM3MpPoBaTb (JOpMYy W3M0Xe-
HWA NPaBOBLIX HOPM B HOPMATMBHBIX aKTax WMEET CYLUECTBEHHOE 3Ha-
yeHMe B MPaKTUKe MNPUMEHEHUS MPaBOBbIX HOPM>».

BO3MOXHO, M3-3a CMOXHOCTWM CTPYKTYPHOro cocTaBa npesmeTa
[0Ka3blBaHMS KakK HOpPMbl MpaBa HW B 0OOLUEA Teopun MpoLecca, HU B
Teopun [0Ka3aTeNbCTB AaHHbI BOMPOC He 3aTparveaeTcs. MpeaMeT fo-
KasblBaHWs paccMaTpuBaeTCs Kak NpaBoBOe MOHATME 6Ge3 aHanusa ero
HOpPMaTVBHOIO cofepxaHns. Ho 6e3 ysACHeHWs HOPMaTUBHOCTU CXEMbI
npeaMeTa [OKa3blBaHUA WCCefoBaHMe 3TOr0 MpPaBOBOr0 SIB/IEHWSI He
MOXET ObITb NPOAYKTUBHbIM.

M. C. 9NbKMHA FOBOPUT O NpeameTe [OKasblBaHWS TO KakK 0 «npa-
BOBOM WHCTUTYTe», TO NPEACTaB/SET €ro «B KayecTBe MPaBOBOA HOPMBbI,
3aKpenneHHoi B cTatbe 15 OcHoB (cT. 68 YTIK PCHOCP»), He pacKpbiBas
0JHAaKO HOPMAaTMBHOIO COAEepPXKaHs.

Monaraem, 4TO NpegmeTy [OKa3blBaHUA KaK 3aKOHOAATe/IbHOMY
YCTaHOBNEHUIO MPUCYLLM BCE XapaKTepUCTUKM HOPMbI NpaBa: rMnoTesa,
AMCNO3MUNS, CaHKLNS.

Jlornueckuii  aHanM3  YrofioBHO-MPOLECCYalbHOrO  3akoHa  Mo-
3BONSET BUAETb AUCNO3MLMIO HOPMbI B CNeAyHOLMX MPaBOBbLIX Npeanu-
CaHUsX.

CnepoBaTenb, MPOKYpop W cyf MpW NPOW3BOACTBE Npensapu-
TeNbHOrO CNeACTBMA U pa3peLleHus YronoBHOMO fefia B CyAe B Lensx
peleHns 3agay cygonponssoactsa (cT. 2 YK PCHCP) o6s3aHbl (CT. 3
YMK PC®CP) aokasaTb 06CTOSATENbCTBA, NPeAyCMOTPEHHbIE B CT. 68
YK PCOCP; no genam 0 NpectynieHusx HeCOBEPLUEHHONMETHUX, KPO-
Me TOro, — TOYHbIA BO3PacT HECOBEPLLEHHONETHERO, YCNOBUSA XWU3HU U
BOCMUTaHUS, HanMYMe B3POC/bIX MOACTPEKATENEN N UHBIX COYYaCTHUKOB
(cT. 392 YMNK PC®CP); no genam 06 06LLECTBEHHO OMAaCHbIX AEAHNSAX
HEBMEHSIEMbIX, a TaKXe O MPECTYN/IeHUAX N, 3a60M1eBLINX AYLLEBHON
60Me3HLI0 MOC/Ee COBEPLUEHUA MPECTYNNEHNA — camo COoObITUE COBep-
LUeHNs OBLLECTBEHHO OMAacHOro AesHMA JaHHbIM ULOM, Hanuuue y nu-
Lia, ero coBepLUMBLLErO, AyLIEBHOrO 3a60/1eBaHWA B MPOLLIOM, CTENEHb U
XapakTep [yLUEBHOro 3ab0/ieBaHNs B MOMEHT OO6LLECTBEHHO OMacHOro
[esHMA U KO BPEMEHW paccrefiloBaHua fena, NoBefeHWe Nuua, cosep-
LUMBLLErO €ro, 40 1 nocne coBepLueHus (4. 2 ¢T. 404 YTIK PCOCP).

B cnyyasx, ecnm yctaHoB/eHHble 06CTOATENbCTBA COOTBETCTBYHOT
Tpe6oBaHuaM 4. 3 cT. 10, cT. cT. 50, 50, 51,52 YK PCPCP, crnefcTBeH-
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Hble opraHbl Brpase, C COrnacus NPoKypopa, NPeKpaTuTb 4eno u nepe-
[aTb ero Ha pacCMOTpeHMe ToBapuLeckoro cyda (cT. 7 YMNK PCOCP), B
KOMWCCUIO NO fienam HecosepLueHHoneTHuX (cT. 8 YTK PC®CP), nepe-
JaTb MU0 Ha NOPYKW OOLLECTBEHHON OpraHM3aLMn UM KONNeKTUBY
Tpyaswmxes (ct. 9 YMNK PCPCP), okoHYaTeNbHO NpekpaTuTh Aeno (CT.
6 YK PC®CP).

Mpwn obcToATENLCTBAX, NPESYCMOTPEHHBIX CT. 5, N. 2 ¢T. 208 YTIK
PC®CP (Npy HefoKa3aHHOCTU Y4acTus OOBMHAEMOrO B COBEPLUEHWM
MPeCTYnfieHns, ecnu UcHepnaHbl BCe BOSMOXHOCTU NS cobupaHus fo-
MOJIHUTENbHBIX [0Ka3aTeNbCTB) U, KOrAa AyLLIEBHO 6O/LHOM MO XapakTe-
Py COBEPLUEHHOIO OOLLECTBEHHO OMacHOro AEAHUA U CBOEMY MCUXMYe-
CKOMY COCTOSIHWIO He NpefCcTaBnseT onacHocTU ana obuiectsa (M. 1 cT.
406 YTIK PC®CP) — oHu 06s13aHbl NpeKpaTuTb Aeno.

'MnoTe3a HOPMbI — 3TO YKasaHWs Ha YCM0BUS, NPY KOTOPbIX Aeii-
CTBYET AMCnosnumsa. HasHaueHWe runotesbl «COCTOWUT B YCTAHOB/IEHUU
OTHOLLIEHMS! NPaBOBOI HOPMbI K XXM3HEHHbIM (haKTaM, K AeACTBMAM W Mo-
CTyMKaMm fIIoaei».

MnoTtesy npegmeTta [OKasblBaHWA Kak HOPMbI MpaBa MOXHO
chopMynmMpoBaTh Tak: Npy MPOW3BOACTBE CNEACTBMA ClefoBate/b 065-
3aH YCTaHOBUTb 0OCTOATENLCTBA, NPeAYCMOTPEHHbIE CT. CT. 68, 392, u. 2
CT. 404 YTIK PCO®CP, 1 nepepatb YrofioBHOe [efi0 HA PacCMOTPEHVE
Cyfa, a cyg—rnpwu3HaTbL IMLO BMHOBHLIM B COBEPLUEHUW NPECTYMIeHNs
(coBepumTenemM O6LLECTBEHHO-OMACHOrO AesHWA) 1 Ha3HauYUTb Mepy Ha-
KaszaHus (MPUMEHUTL Mepy MeAMLIMHCKOro XapakTepa), eciim OTCyTCTBY-
HOT MpPeAyCMOTPEHHbIE YrOMOBHLIM MaTepuasibHbIM WK npoLeccyanb-
HbIM 3aKOHaMV OCHOBaHWA [/11 NPEKpaLleHus B TOW uam uHoli hopme
yronosHoro fgena. Kaxk BugHo, ucnosvums npeameta foKasbiBaHUA Kak
HOPMbl MpaBa CAMTa C FUNOTE30/: MPUMEHEHWE WM HEMPUMEHEHWe
HOPMbI B KOHKPETHBIX YC/IOBUSAX YKA3aHO B ee ANCMOo3nLMMN.

CaHKuMa HOpPMbl — YyKas3aHWe Ha Mepbl rocyAapCTBEHHOro npu-
HY)XOEHUS Ha CAyyail HapylleHus HopMbl. «CaHKUUW  YrOfIOBHO-
npoueccyanbHbIX HOpM, — YyKasbiBaeT . C. SMbKUHA,— WUMEIT Creum-
(huueckuin xapaktep. OHU BbIpaXaroTCs He TONbKO B Mepax HenocpeacT-
BEHHOrO BO3AECTBUA Ha MpaBOHapyLUMTENe, HO U B Mepax BOCCTaHOB-
NeHNs 3aKOHHOCTY, HapyLLEHHON MPOTWBOMPaBHbIM 4eACTBMEM.

Mepamun BOCCTaHOB/IEHMS 3aKOHHOCTM, HapyLUeHHOIi B npoLecce
YCTaHOB/EHNA OOCTOATENLCTB, COCTaBMAIOLMX MpPeaMeT [0Ka3blBaHMA
Mo YronoBHOMY Aeny, ABNATCS:

a) MO/IHOMOYMSA NPOKypopa BO3BPATUTb HELOCTATOYHO MOJHO,
BCECTOPOHHE ¥ 06BEKTUBHO pacc/iefjoBaHHOe YronoBHOe Aeno 4/1s npo-
N3BOACTBA [OMNOMHUTENBHOIO [03HaHWA Wan cnedctsus (n. 2 cr. 214
YMNK PC®CP) nnn npekpatutb Aeno no ocHosaHusm cT. 208 YTIK
PC®CP (n. 3 cT. 214 ¥YTIK PC®CP), 0TMeHATb He3aKOHHble 1 Heoboc-

354



HOBaHHbIe MOCTaHOB/IEHNSA OPraHoOB A03HaHUA U cneposatens (N. «a» CT.
211 YK PC®CP);

6) nonHoMoOuMs cyfa B pacrnopagutesisHoM W cyfebHom 3a-
ceflaHnAX BO3BPATWUTL Aef0 Ha A0C/ef0BaHMe B Ciy4vasXx, YKasaHHbIX B
CT. 232 YTIK PC®CP 1 npekpatutb geno (ct. 234, 259 YTK PCOCP);

B) COflEpXaLLWCA B 3aKOHE MepeyeHb OCHOBAHWI K OTMEHE Wu
W3MEHEHMIO MPUroBOPa B KacCaLMOHHOM W HaA30pHOM nopsagke (CT. CT.
342, 379 YMK PCOCP).

B Teopuy npasa pa3nMyaloTCs «OrnpefesnieHHbIe», «He BrOJIHe Orl-
pefeneHHbIe» N «OTHOCUTE/IbHO-OMPEAeNeHHbIe» AUCNO3ULMK, TUNOTe3bl
W caHkuumn. lpeacTaBnseTcs, 4to CTPYKTYpPY MpefMeTa [0Ka3biBaHUSA
KaK HOpPMbI Mpasa COCTaB/AKT OTHOCUTE/IbHO-OMPee/IeHHble 3/1EMEHTHI.
OTHoCUTeNbHasA OMpeAeNeHHOCTb AUCMO3NLMUM 3TO HOPMbI COCTOUT B
TOM, YTO OHa, C OfHOW CTOPOHbI, MPW HAMYUM YyKa3aHHbIX B FMMOTE3e
(hakTOB, NMpeanucbIBaeT afpecaTam BMOSIHE OMpPEefeNeHHble AEeWCTBMS, C
JPYroi, yKasblBaeT Ha BO3MOXHOCTb Bbl60Opa OMpeAeneHHOro BapvaHTa
peLueHus.

Mpy HeOKa3aHHOCTY 0BCTOATENLCTB, 3HaYaLLmMXca B cT. 68 YTK
PC®CP, cnefosatens, nunLo, Npou3Bofsllee A03HaHWE, 06d3aHbl npe-
KpatuTb feno (onpefeneHHoe npegnucaHue), Npy AOKa3aHHOCTU OHU, B
3aBMCMMOCTU OT XapaKTepa 3TUX 06CTOATENLCTB, MOTYT NM60 HanpaBUTb
Jeno B cyf, NnMbo nepefatb ero, ¢ corfiacus NpPokKypopa, Ha paccMoTpe-
HVie TOBapyWLLECKOro cyaa, B KOMUCCUIO MO AenaM HecoBepLUEHHONETHUX
UT. 4.

YCcnosusa NpUMEHUMOCTY NpeameTa [0KasbiBaHNA Kak HOpPMbI Mpa-
Ba COLEPXKaT MOJIOXKEHNA, OrpaHNymMBaloLLe YCMOTPEHWE CliefoBaTens,
nnua, Npov3BOAALLIEro fo3HaHMe. YKasaHue 0 TOM, YTO OHM Bripase npe-
KpaTuTb [efo 1 nepesaTb ero Ha pacCMOTPEHME TOBApPULLECKOrO cya no
OCHOBaHUAM, yKazaHHbIM B CT. 51 YK PCOCP (cT. 7 YK PC®CP), no
OCHOBaHMAM, yKa3aHHbIM B CT. 52 YK PC®CP (cT. 9 YTIK PCHCP) u
JPYrux, a TakKe Ha TO, YTO Takoe peLleHne MOXET ObITb MPUHATO TOSb-
KO Mpw Cornacum NpoKypopa, XapakTepuayrT rmnoTesy 310 HOPMbI Kak
OTHOCUTE/IbHO-0MNpPeLeeHHYH.

CaHKUMM npeaMeTa [I0Ka3biBaHUA KaK HOPMbl MpaBa Xapak-
TepM3yIOTCA  OMpefeNeHHOCTbI0. Byayunm MepamMy MpaBOBOCCTAHOBM-
TeNbHbIMIU, OHW He [IOMYCKAIOT 3aMeHbl. M3 CKa3aHHOr0 BWAHO, 4TO
npeameT [0Ka3blBaHUS 06/13aeT KauyecTBOM 06LUero. 3aKpenseHHble B
YrO/OBHO-MPOLIECCYa/lbHOM 3aKOHe TPeGoBaHMs K Kpyry 06CTOSTENbCTE,
MoA/eXalyyx yCTaHOB/IEHUIO MO YrOMOBHOMY [efly, MPeACTaBMsiT CO-
6oii To 06LLyee, UTO MO3BONSET PaCCMEAOBaTh M paspellaTb Aena o pas-
NNYHBIX MPECTYN/IEHNAX, HE3aBUCMMO OT WHAMBUAYa/bHbLIX XapaKTepu-
CTUK 06CTOATENLCTB UX COBEPLLIEHMS.
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B. W. JleHuH nucan: «Bcskoe obLee ecTb yacTuyka (MM CTOPoHa
WK CYLLHOCTb) OTAeNbHOro. Beskoe obLuee Nnlb NpUGANSUTENBHO OX-
BaTbIBaeT BCE OTAEMbHbIE MpeaMeTbl». OTCloAa CNeayeT, UTO KaTeropum
06LLero 1 eAMHUYHOrO HepaspbIBHO CBA3aHbl MeXay co6oii. ObLuero He
MOXET ObITb 6€3 eANHUYHOrO, eAMHNYHOIO 6e3 06Lero. B no6oit ey,
ABMIEHNN COLEPXKNTCA 1 06LLee, U efUHNYHOE.

YTON0BHbIM 3aKOHOM MNPeAyCMOTPEeHbl KakK MPecTymnHble pasnny-
Hble aeiicTBusA (6e3geiicTema) yenoseka. O6bEANHAIOLMM UX CBONCTBOM
(06LmMM) ABNSETCA TO, UTO OHW NPEACTaBNAOT MOBbLILUEHHYIO OMACHOCTb
ansa obuiectsa v rocygapcrea. Ha aTom o6Luem CBOMCTBE U OCHOBAHO 3a-
KOHOAATeNbHOE OMWCaHVe KaXAoro BuAa NPecTyrnieHws, Bce Tumuye-
CKMe ero YepTbl. BbiBOA O TOM, COBEPLLUEHO N MPECTYM/IEHNE B TOM WK
MHOM Cflyyae, [enaeTcs MyTeM COMOCTaBNeHWS MPU3HAKOB COBEPLLUEHHO-
ro fiesaHnsa ¢ TeMU, KOTOPble 3HaYaTCs B Yro/I0BHO-NPaBoBO HOpMe.

OcCHOBaHMe YronoBHOW OTBETCTBEHHOCTM KaK HaaMume B CO-
BEPLUEHHOM AeicTBuM (6e34eliCTBUM) MPU3HAKOB, COOTBETCTBYHOLLMX
Mpu3HaKkaMm NPecTyn/ieHns MNpesycMOTPEHHONM HOPMOW Yroj0BHOrO Mpa-
Ba, NPeACTaBNseT Ty OCHOBY, KOTOpas Mo3sonuia B TUNUYHOM (0606-
LLEHHOM) BWAE 3aKpenuWTb B MNPOLECCYyanbHOM 3aKOHe Kpyr 06CTos-
TeNbCTB, MOAMEXALUMX YCTaHOBMEHUIO MO KaXOMy YrOfioBHOMY Aeny.
BmecTe ¢ TeM OHM OTpaXatoT 3Ha4YMMble 418 NPaBoCyAWa YepTbl Nt060ro
MOBeJEHYECKN MPECTYMHOr0 aKTa YenoBeka, (hakTUUYecKue ero xapakTe-
PUCTUKN.

Jlioboil noBedeHYECKMIA aKT YesloBeKa XapakTepusyeTcs: Mo-
6yxxgeHvem (MOTWMBOM, LEMblO) Kak WCTOYHUKOM [AeicTBus  (6es-
[eNCcTBMA), XapaKTepOoM, pe3ynbTaTOM U MCUXMYECKMM OTHOLUEHWEM u-
Lia K XO4y M UCXOAY AeATenbHOCTU. B cxeme npegmMeTa 4oKa3biBaHWA 3TU
MOMEHTbI (DaKTUYeCKOro NopsAka npefcTas/ieHbl B TPaHC(HOPMUPOBAH-
HOM Yepe3 YrOMOBHbIA 3aKOH Buae. lNoBeAeHYECKWIA akT 4enoBeka BO
BCEM €ro KOMI/IEKCE BbICTYMAET Kak «COBbITWE MPECTYNIEHUA», «XapaK-
Tep ¥ pa3mMep ywepba, NPUUUHEHHOTO NPECTYMIEHNEMY.

CooTHOLLEHVe O6LLEro M egMHUYHOTO TakoBO, YTO 06Luee Cy-
LUECTBYET He cam0 Mo ceGe, He peanbHO, He CaMOCTOATENbHO, & B OT-
[eNbHOM, B eAVMHUYHbIX NpeaMeTax nau asneHusx. «Obuwee,— nucan B.
W. NleHnH,— cyLLecTByeT MULlb B OTAEbHOM, Yepe3 OTAENbHOE...».

YKasaHHas B3aMMOCBA3b OOLUEro WM efAMHWYHOro CocTaBnseT (u-
NOCOCKYIO OCHOBY NPKMEHEHWA HOpM npasa. O6CTOATENbCTBA, COCTaB-
nAlLWye cxeMy npeaMeTa 40KasblBaHWs, B PeabHOM AeCTBUTENbHOCTY
eCTb MPU3HAKK, CBOMCTBA KOHKPETHbIX MPEeCTYMHbIX cobbITwit. Mpu pac-
CnefjoBaHUM 1 CyfilebHOM pacCMOTPEHWM YTONOBHBIX AeN cnefosatesb 1
Cyfbsi COMOCTaBNAOT eMHNYHOE 1 0bLLee: (aKThyeckme 06CTOATENbCT-
Ba KOHKPETHOro cnyyast (CobbITKS) C 3aKOHOAATENbHON CXEMO npeame-
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Ta [j0Ka3bIBaHWA, Yepe3 Hee — C MpW3HaKamu 1 TpeboBaHUAMM TOW 1an
MHOIA HOPMbI MaTepUanbHOro YroN0BHOIO M NMPOLLECCYanbHOro 3aKOHOB.

Kaxpgas Bellb, COObITUE BMECTE C TEM BbICTYMNaeT KakK HeYTo 0Co-
6eHHoe. Karteropusi 0CO6EHHOrO  BbICTYMaeT MPOMEXYTOUHbIM 3BEHOM
Mexay 06LLMM W eAMHUYHBIM U OTPaXKaeT Pas/INyHble CTOPOHbI 1 HOpMbl
NpOsiBNEHNS 06LLMX 3aKOHOMEPHOCTEN B OTAE/NbHbIX ABMEHUSX,

B >KM3HW KOHKPETHbLIM SIMLIOM COBEpLUaeTCA MPeCcTynieHne He BO-
o6Lle, a NpecTynHoe feiicTBue (6e3aeiicTBUE), COOTBETCTBYHOLLEE MPW-
3HaKam TO WAN MHOW HOPMbI YTOIOBHOFO NpaBa (CBOe06pa3HOi 06beK-
TUBHOI peasibHOCTK). 3Ta 0COBEHHOCTL feAHWs, NposBaseMas B 0COOEH-
HOCTAX Kpyra 06CTOATENbCTB, MOAMEXALLMX YCTaHOBMAEHWO MO ey,
npuaaeT NpeameTy [OKasblBaHUA XapakTep 0CO6eHHOro. MoaTomy MOX-
HO rOBOpWTb, Kak 06 0COBGEHHOM, U 0 MpeaMeTe 40Ka3blBaHWUS NPUMEHM-
Te/bHO K OTAEMbHbIM COCTaBaM MPEeCTYMeHus.

B 06cTOATENbCTBAX OTAENBLHOTO COOLITUA COfEpPXaTcs 0co-
BeHHOCTV MpefgmeTa AO0KasblBaHWA NpU MpekpalleHun fen: 3a HefoKa-
3aHHOCTbHO, 33 OTCYTCTBMEM COCTaBa MPECTYMAeHNs, Npu nepejadve Bu-
HOBHOIO Ha NOPYKWU 1 T. 4. XapakTep 0CO6EHHOro npeameTy [4oKa3blBa-
HUA B 3TWX CAyYasx MpuAaeT HOpMa He TOMbKO YrOIOBHOMO, HO U Yro-
NOBHO-MPOLECCYaNibHOr0 NpaBa, MPUTOM Kak BMECTe, Tak W 0TAEeMbHO.

MapkcucTckas qmnocodms packpbiia AManekTuky npolecca no-
3HaHUs Kak OTPaKeHWe B Ye/0BEYECKOW r0noBe AManeKTUKN 06beKTUB-
Horo mupa. Mo3HaHWe Mupa MaeT OT eAMHUYHOrO, OTAENbHOr0 KO BCe-
obwemy. ®. 3Hrenbc noguepkmean: «Bcskoe AencTBUTENbHOE, UCUep-
MbIBaKOLLLEE MO3HAHME 3aKNOYAETCS INLb B TOM, YTO Mbl B MbICISX NOA-
HUMaeM eVHNYHOE N3 eAMHUYHOCTU B OCOBEHHOCTb, a 13 3TON nocnes-
Heli BO BCEOOLLHOCTb; 3aKN0UaeTcs B TOM, YTO Mbl HaXOAWUM W KOHCTa-
TVPyem 6eCKOHEYHOE B KOHEYHOM, BEYHOE — B MPEXOAALLEM».

COOTHOLLEHVE eAVHNYHOTO M O6LLEro MPOSBASETCA BHYTPW MOHS-
TWUA KaK KOHKPEeTHOe M abcTpakTHoe. KOHKPeTHbLIA 06pa3 mpegmeToB M
ABNEHUIA MUpa NPeACTaBNAET COO0M HavabHbIA, UCXOAHbLIA MOMEHT No-
3HaHuA. Ho BMecTe C TeM OH — U KOHeYHast CTaAus No3HaBaTelbHOro
npouecca. B utore no3HaHWs OH COAEPXUT B cebe He TONbKO YyBCTBEH-
HO BOCMPUHMMAEMOe, YTO XapaKTepHO A/ Hayana Mo3HaHWs, HO, r/aB-
HbIM 06pa3oM, CKPbITOE OT HEMOCPEACTBEHHON YyBCTBEHHOCTM, 3aKOHO-
MepHoe. A 3TO 03HayaeT, YTO KOHKPEeTHOe 1 abCTPaKTHOE COAEPXMTCS B

MOHSTUAX W B APYrMX OCHOBHbIX (HOPMax 3HaHWS! B HepaspbIBHOM [ua-
NEKTNYECKOM efIMHCTBE.
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AGCTpakuuy (B TOM UMCNE U MOHATUA) ABNAIOTCA TEM CPELCTBOM,
KOTOpOe No3BosseT 6osiee NONHO OXBaTWUTb MO3HAHWEM MPeAMETbl U AB-
neHus mupa. MoHATUSA cofepxxat Habop NPKY3HAKOB, KOTOPbIE BCKPbIBAKOT
CYLLHOCTb fIB/IEHWS, YeM MO3BOJSIAIOT PACKPbITh KPOHOLLYHOCA 38 3TUM AB-
NEHVEM 06BEKTUBHYIO 3aKOHOMEPHOCTb AeCTBUTENbHOCTU. B 3Tol CBS-
3n B. V. JleHuH nuncan: «3HaueHne 06LLero NpoTMBOPEYMBO: OHO MEPTBO,
OHO He4yuncTo, HernosiHo... Ho OHO TONbKO W eCTb CTYMeHb K MO3HaHUIO
KOHKPETHOro, 160 Mbl HWKOrJa He MO3HAeM KOHKPETHOIO MOSHOCTLIO.
BeckoHeyHas CyMMa 06LLMX MOHSATMWIA, 3aKOHOB... JaeT KOHKPETHOE B €ro
nonHoTte...». N ewle: «MblLieHne, BOCXOLA OT KOHKPETHOrO K abCTpakT-
HOMY, HE OTXOAUT — €C/M OHO NPaBULHOE,... O T UCTWHbI, a NOAXOAUT
K Hei».

MpaBoBble HOPMbI, B TOM YWC/E U YTON0BHO-MNPOLECCyasibHble, OT-
paXatoT Te UM UHble 0OBEKTVBHbIE CBONCTBA MOCTYMKOB NtOAENA, NX OT-
HoLueHuns. K. Mapkc nucan: «3akoHogaTesb Xe [0/MKeH CMOTPETb Ha Cce-
65 KaK Ha ectecTBomcnbITaTeNil. OH He fenaeT 3aKOHOB, OH He 1306pe-
TaeT WX, a TONbKO (hOPMYNMPYET, OH BbIPAXAET B CO3HATE/bHLIX NOJIO-
XXWUTENMbHbIX 3aKOHaX BHYTPEHHME 3aKOHbl IYXOBHbIX OTHOLLEHWIA». 3a-
KoHoZaTenbHOoe (hopMy/nMpoBaHuWe Kpyra O6CTOATENbCTB, MOANEXaLLmX
YCTaHOB/IEHWIO CMIELCTBEHHLIMU W CyAeBHbIMU OpraHamy Mpu pacchne-
[0BaHUW U B Cyfie6HOM PacCMOTPEHUW YronoBHbIX fef, B OcHoBax (CT.
15) 1 yronoBHo-NpoLeccyanbHbIX KOAEKcax CO3HbIX pecny6nuk (CT. CT.

68, 392 1 ap. YINK PC®CP) saB1n10CL OTBETOM Ha MOTPEOHOCTU MpPaKTyu-
Ku.

B npaBoBbIX HOPMax COAEPXKATCA MOHATUSA KaK KOHKPETHbIE, TaK W
abcTpakTHble. B 06Leli Teopun npaBa MO YC/MOBUAM MPUMEHUMOCTY
HOPMbl ~ MpaBa  TMMOTE3bl  MOAPAa3AensloTCs  Ha  KOHKPETHO-
KasyncTUYecKne 1 abcTpakTHble. B 3TOM nnaHe runotesa npeamMeTa fo-
KasblBaHWS KaK HOPMbI NpaBa MOXET OblTb OTHECEHA TO/IbKO K abCTPaKT-
HOW: MpeAnuncaHns HOPMbl MMEKOT B BUAY He KOHKPETHbIE CMy4yan pac-
CNefoBaHMs 1 cyfebHOro pacCMOTPEHMS YrOMOBHbIX fIEN, a BCE Hauy-
Hble 1 BO3MOXHble B OyaylleM, 00s3blBalOT BCEX CEACTBEHHO-
Cyfle6HbIX pabOTHMKOB, a HE OTAE/MbHbIX U3 HUX, K BbIMOMHEHUIO ee Tpe-
60BaHWIA.

CofepxxaHve Cxembl NpeameTa [OKasblBaHWUS €CTb cuMcTema abCT-
pakuuii, NpuyeM abCTpakKLUWiA pasHbIX CTeneHeld U pasHbIX BMAoB. Ha-
npuMep, B Yncie 06CTOATENLCTB, UCK/HOYAOLLMX NPOM3BOACTBO MO Yro-
nogHomy peny (ct. 5 YMNK PC®CP), 3HauaTCqd Takue YronoBHO-
npaBoBble abCTpakumMm (MOHATUSA), KakK OTCYTCTBME B [esiHMM COCTaBa
NpPecTynneHns, NCTeUeHNe CPOKOB AABHOCTU, aKT aMHUCTMK, NOMWIOBa-
HWe, HefOCTMXKEHMEe BO3pacTa Yro/IoBHOW OTBETCTBEHHOCTU. B 3Toii xe
CTaTbe COAEePXATCs M YronoBHO-NPOLECCyasibHble MOHATUSA: MPUMUPEHNE
noTepreBLIEro ¢ 06BUHSIEMbIM, OTCYTCTBME >Kafobbl MOTEPMEBLLErO U
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Apyruve. YucTto npoLeccyanbHbIM ABSETCA MOHATUE O NPEKpaLLeHnn
YrOIOBHOTO fiefla 3a HeLOKa3aHHOCTLIO y4acTus 06BMHSEMOrO B CO-
BepLUeHUM npecTynneHus (4. 2 ¢T. 208 YK PCHCP).

OfHako NoJaBNAoLWYI0 U Hanbonee 3HAYMMYHO YacTb COCTaBASAOT
abcTpakuum yronosHoO MatepuasibHo-npoueccyabHble. K HUM OTHOCAT-
cA: COObITUE NPECTYN/eHNs, BUHOBHOCTb OOBMHSEMOrO B COBEPLUEHUM
npecTynneHns, 06CTOATEeNbCTBA, YKasaHHble B CT. CT. 38 u 39 YK
PC®CP, 1 vHble 06CTOATENbCTBA, XapaKTepu3yroLlwme AMYHOCTb 06BU-
HSIEMOTr 0, XapakTep v pa3mep yLuepba, MPUUUMHEHHOTO NPECTYNNEHNEM, U
06CTOATENLCTBA, CMOCOOCTBOBABLUME COBEPLUEHWIO MNPECTYyneHus. Hu
OHO U3 3TUX OBCTOATENLCTB HENb3A CUMTATb MOHATUEM NULLIL MaTEpu-
a/lbHOMO Yros10BHOMO WK NpoueccyaibHOro npasa. OHW — CUHTE3 TOro
n gpyroro. CobbiTue (Bpems, MecTo, cnocob 1 apyrne ob6CcToATeNbCTBA
COBepLUEHNs AesHUs) — npoLeccyanbHas abeTpakums B n. 1 ¢T. 68 YTK
PC®CP 3HaunTCA B CBA3M C MOHATMEM MPECTYNSIEHNS — MaTepuanbHON
abcTpakumeli n T. 4.

BblpaboTKa abcTpakumid Bcerga cBsisaHa ¢ NpoLeccoM 0606LLeHMS
1 popMMPOBaHMS MOHATUIA. HayuHble abcTpakuymmn, — ykasbisan ®. JH-
reNbC,— «CyTb COKPALLEHNs, B KOTOPbIX Mbl OXBaTblBaeM, COOOPa3HO MX
06LUMM CBOWCTBAM, MHOXECTBO Pa3/IMYHbIX YYBCTBEHHO BOCMPUHUMAE-
MbIX BELLEMN».

Mpyn 3ToM 0606LUEHME BbIPAKAETCS B NIOTMYECKOM 3aKOHe 06-
paTHOr0 OTHOLLUEHWS COAEPXKaHMst U 00beMa MOHATUSA: Yem Gonee 06LLMM
ABNSETCA NOHATWE, TeM GefgHee (B CMbICIE YMCIa OTPaXKaeMblX UM Npu-
3HaKOB) ero cogepxxaHue. B aTom nnaHe cxema npegmeTa A0KasblBaHMA
BbICTYNaeT KaK NpeaenbHO LIMPOKOE MOHATHE.

CopiepXKaHue Kaxgoro noHATUS packpbiBaeTcs MpW MOMOLWM no-
TMYECKoro npuema, HasblIBaEMOrO OMpejeseHMeM MOHATMA. B Teopum
[0Ka3aTeNbCTB MMEETCS HECKONbKO OMpeAenieHnini MoHATUS npegMeTa
JoKasblBaHWs. «[peAMeT AoKasblBaHWs — 3TO 06CTOATENbCTBA, Moa/e-
Xallme 06s3aTe/lbHOMY YCTaHOBMEHWIO MO KaXAOMY YrofOBHOMY Aeny.
WX BblficCHEHNe obecneumBaeT NpaBuU/IbHOE paspeLLeHne Aena Mo cylue-
CTBY W peann3almio B KXKLOM KOHKPETHOM C/lyyae 3afay CoLMaimcTu-
UeCKoro YrofioBHOro Cy/IoNpov3BOACTBa». B 6Gonee nosgHem u3gaHUn
3TO MOHSATWE [AeTC B HECKOMbKO M3MeHeHHOM Bupge: «[lpegmeT go-
KasblBaHWs — cUCTEMa 06CTOATENbCTB, BbIPXAtOLLMX CBOCTBA U CBA3M
nccnefyeMoro CobbITWS, CyLLECTBEHHbIE /11 MPaBUbHOIO pPa3peLLeHus
YrO/IOBHOTO Aefla U peasn3alnn B KaXAOM KOHKPETHOM Ciydae 3afad
CyaonpomnssoacTBa». B yuebHOI nuTepaType AaeTca Takoe onpegene-
Hue: «[lpegmeT [OKa3biBaHWS SBMSETCS COBOKYMHOCTHbIO (HaKTOB, MOA-
NeXallnx YCTaHOB/EHWIO ANsl NPaBUAbHOMO paspeLUleHmns aenas.

B. W. JleHWH HeogHOKpaTHO 06paLlian BHUMaHME Ha BXXHOCTb AN
MO3HaHMA NPaBU/ILHOTO OMpesenieHns NoHATWI. B paboTe «ELle pas o
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npogcoto3ax» OH MOABEPraeT KPUTUKe MeTagmanmuyeckuii Moaxof K on-
pefeNleHNo NOHATUIA, Korfga o6pallaroT BHMMaHWE TOMbKO Ha TO, YTo
Hambonee 06bIYHO MK Yallle BCero 6pocaeTcsa B rfasa, U 3TUM OrpaHu-
YMBaKTCA «YTO 3HAUMT JaTb «ONpefeneHne»? 3TO 3HAYUT, Npexae Bce-
ro, NOABECTM AaHHOE MOHATME NOJA APYroe, 60/ee WNPOKOoe.

B npuBefeHHbIX onpefeneHnax MOHATVE MpeaMeTa [oKasblBaHUS
He MoJBefieHO NoA Apyroe, 6onee wWNpoKoe (6AMXKalwniA pod), He yKa-
3aHbl €ro BWAOBblE OTINYKSA, TO €CTb HapylleH 06LeHay4HbIli Crnoco6
onpeaeneHns NoHATUA. OfHaKO Aeno He TO/bKO B 3TOM, 3[eCb TO, «4TO
6pocaeTcs B rnasa», «KaXMMOE» MOM0XKEHO B OCHOBY XapaKTepUCTUKM
MOHATMSA,

CylLeCTBEHHbI HEOCTATOK YKas3aHHbIX OMpeaeneHnin — KpeH B
CTOPOHY OHTO/MIOrM3auMK 3TOO NOHATUSA, MOMbITKU JaTb ero B (akToso-
rMYeCcKOM MnaHe, yNyckas U3 Buay ABYXacneKTHOCTb €ro, To, YTO 3T0 —
N 3aKoHoAaTeNbHOe yCTaHOBNeHMe. Ho 6e3 BbiCHeHWs Bomnpoca 06 oT-
HOLLEHMW €ro K MbILEHWIO, B YACTHOCTM, K MbILWIEHWIO CMEeACTBEHHO-
CyAebHbIX PabOTHMKOB, OCYLLECTBASANOLWMX MPOLEecCyaslbHOe MO3HaHMe,
onpefeneHye JaHHOTO NOHATUS HE MOXET OblTb OCHOBATE/IbHbLIM.

Henpuemnemsl, onpegeneHns, B KOTOpbIX NpeaMeT AoKa3blBaHWs
onpefensieTcs Kak COBOKYMHOCTb (DAKTOB, MOA/SIEXaLUMX YCTaHOBIEHUIO,
a He 06CTOATENbCTB. «O6CTOATENLCTBO» B 3TUMOIOMMYECKOM M/1aHe 03-
HauaeT «sBMeHWe, COMYTCTBYOLLEE KaKOMY-HWOYAb APYTOMY SIBEHMIO;
YCNoBUA, Onpeaenstolime MoNoXKeHWe, CYLLECTBOBaHME KOr0 — 4ero-
nnoo. «dakT» — «eliCTBUTENbHOE, BMO/HE peaslbHoe COobbITVE, sBNe-
HWe; TO, YTO AeNCTBUTENBHO NMPOU3OLLIO.

MpeAcTaBnseTcs He cAy4aiiHbiM, 4To B cT. 15 OcHOB, B CT. 68
YMK PCOCP ynoTtpebneH TepMUH «0BCTOATENbCTBA», a He «dakT». B
3TOM 3aK/THYeH Ty6OoKUiA CMbICH.

O6CcTosATENbCTBA — 3TO CBOWCTBA, CTOPOHbI, YepThbl (hakTa Mo3Ha-
HVe, KOTOPbIX TOMbKO MOXET AaTb 3HaHUe O caMoM (hakTe. Mo3TOMy Kak
OTAeNbHOe 06CTOSATENbCTBO, TaK M UX COBOKYMHOCTb B FHOCEONOrunye-
CKOM acnekTe, NpeAcTaBnAl0T coboii 06pa3 (06pasbl), MAeaNbHble KOH-
CTPYKLMW MbILLNIEHUS, ONEPUPYS KOTOPbIMW OHO MPUXOAWT K BbIBOAY O
NPU3HaAHUN MW HEMPU3HAHWKU CYLLECTBOBaHWUS TOTO WM MHOrO (hakTa.
CkasaTb, YTO Npy paccnefoBaHUn 1 cyae6HOM pacCMOTPEHUN YTOIOBHO-
ro Aena yCTaHOB/IEH TOT WAM MHOW (DaKT, O3HAYaeT, YTO Ha OCHOBaHWIA
06CTOATENBCTB, BblpaXatoWmx (MM OTpaXKatoWwmX) ero, y crnegoBatens
(NpoKypopa, cyabu, cyfeit) CNoXWIoch NpeAcTaBeHNe U ybexaeHue B
TOM, YTO B 0OLEKTMBHOIA eACTBUTENBHOCTU OH MMEN MeCTO.

OLMBOYHbIM NPeACTaBNSETCS BbicKasbiBaHMe . H. datkynnuHa:
«B npeameT npoueccyanbHOro [0KasblBaHUS BXOAAT He OT/Ae/bHble
CBOVACTBA, YepTbl U AETanM UCKOMbIX (DaKTOB, a CamMy (aKTbl, KaK HOCH-
TEN HErMoBTOPVMOW COBOKYMHOCTY CBOMCTB M KauecTB». HO (aKThbl,
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KaK aTpuobyTbl AeACTBUTENBHOCTY, B MO3HAHMM BbICTYMNAKOT HE MHAYe Kak
B maeanbHoi opme (hopme Mbicnn). W, cneaoBaTenbHo, TONbKO MAe-
aNlbHbIMU  (MbIC/IMMBIMU) MOTYT 6bITb CpefcTBa — 0OCTOATENLCTBA WX
no3HaHus. «MaTepuanbHble BELWM — 3TO CUCTEMA KayecTB, WAeabHble
BELLM—3TO CMUCTEMA MPU3HAKOBY.

OnpefeneHve npegMeTa [A0Kas3blBaHWA M0  KOHKPETHOMY Yro-
NOBHOMY [ieNly MbIC/INTCA TaKMM: KOHKPETHbI NpeaMeT AoKasblBaHWUS —
3T0 rpynna 06CTOATENbCTB W3  MPeAyCMOTPEHHON  YrofoBHO-
npoLeccyaibHbIM 3aKOHOM CUCTEMbI 0BCTOATENLCTB, NOANEXALMX 0685-
3aTe/lbHOMY YCTAHOBNEHWUIO MPY MPOU3BOACTBE MO YroNOBHOMY [efly B
COOTBETCTBUM C OCOBEHHOCTAMU COBLITUA MPECTYMNEHUA WU [OKa3a-
TeNbCTBEHHOW CUTyauum, obecneumsaroLias AOCTVKEHME 3aay YrofoB-
HOro CyZonpon3BOLCTBA.

K. Mapkc mncxoamn us Toro, YTo KOHKPETHbIM SBNSETCS caM 06b-
eKT, HE3aBMCMMO OT YefloBeKa, NO3HaHWe fe NMPOWU3BOAUT ero B MbIC/N:
«KOHKpETHOE NOTOMY KOHKPETHO, YTO OHO eCTb CMHTE3 MHOIUX onpeje-
NEHWiA, cnefoBaTenbHO, eANHCTBO MHOr006Pa3HOr 0.

PaccnefoBaHue 1 cyfebHOe pacCMOTPEHUE YronoBHbIX feN B THO-
Ce0/0rMYECKOM M/1aHe ecTb NpoLecc 06pasoBaHNs KOHKPETHOMO B MbILL-
NeHWN cnegoBaTens, NPOKypopa, CyAei 1 Apyrux y4acTHUKOB npoLecca
Ha OCHOBaHWM abCTPaKTHOr0: BOCCO3JaHWe pPeanbHOro cobbITus npecry-
M7EHN Ha OCHOBE CXeMbl MNpejMeTa [OKasblBaHWS.  YTO/I0BHO-
MaTepuasibHble U NpoLeccyabHble NOHATWUA B 3TOM NPOLECCe BbICTyNa-
IOT KaK CPefCTBO, annapaT MbILLIEHUS, Ha OCHOBE KOTOPOrO NPOUCXOANUT
OCBOEHVE MMW KaXXAO0ro ciyyas npectynneHuns. MoHATWe npegmerta fo-
KasblBaHWS Kak Havbonee CUHTETWYECKOEe U 06LLee UrpaeT 3fech Bedy-
LWyto posnb. OHO BefieT MbILLUIEHWE MO NYTH, 3HAYaLLEeMYC B ero cogep-
YKaHUW, B pamKax MOHATWIA, UCMOMb3YeMbIX 3aKOHOAATENEM.

B ncuxonorny TBEpAO YCTaHOB/EHO, UYTO CO3HAHMIO YenoBeKa
CBOICTBEHHA CXeMaTu3alus, TO ecTb 3aMeHa CNIOXHOr0 npeameTa um
SIBMIEHNS MbIC/IEHHO NPeACTaB/IeHHLIM MIAHOM WU BU3yarnbHOW CXEMOIA.
Tonbko o6Lueli (He NPOAYKTOM WHAMBUAYaNbHOTO CO3HaHWS, a CO3faH-
HOIl 3aKoHOZaTeNeM) SIBNSETCA MO CYLIECTBY U CXeMma NpeameTa foKa-
3bIBaHWS.

Mo3HaHMe npefcTaBnseT Co6ol aHaMTUKO-CUHTETUYECKYIO fes-
TENbHOCTb: B XOfi€ e Y WUCCMeLyeMOro 06beKTa BbIAENSHOTCS pasnyHble
YacTw, a 3aTeM C MOMOLLbIO CHHTE3a B pamMKax MO3HaHHOTO SIBEHUs BOC-
CTaHaB/MBAETCA UX B3aMMOCBSA3b. B cuy 9TOro npoLecc Mo3HaHus He-
MbIC/IM BHE MOHSITWIA «Leloe» W «4aCTb», B McCnefoBaHUM NpaBOBbIX
SBMIEHNIA KOHLEMLMS LiENOCTHOCTM €lle He Hallia LIMPOKOro MpuMeHe-
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Hus. «[lpoueccyanbHoe 3aKoHoAaTenbCTBo (CT. 15 OcHoB, cT. 68 YIK
PC®CP) geTanbHo (BblgeneHo Hamu.— B. b.) onpegenseT npeameT o-
KasblBaHUA». [lpyroe MHeHue BbickazaHo ®. H. ®aTkynivHbiM; «[1pu
nccnefoBaHUM npegmeTa NPoLeccyanbHOro AoKasbiBaHUs HeobXoanMmo
NCXOAUTb U3 TOFO, YTO 3TUM MOHATUEM OXBaTbIBAKOTCS BCE 0OCTOATENb-
CTBa U (paKThbl, MO3HAHWE W YAOCTOBEPEHME KOTOPbIX TpebyeTcs Ans Aoc-
TUXXEHWS| OOBEKTUBHOW UCTUHBI MO AENY».

Ha 3TUX NpOTUBOMOMOXKHBIX «py6eXxax» MOHATUS npeameTa [oKa-
3blBaHWS B HACTOALLEE BPEMA B OCHOBHOM W BeLyTCA Hay4Hble Cropbl B
npoueccyanbHoin nuTepatype. OAHaKo, Kak NpeACcTaB/ISeTCs, HA OAWH U3
3TUX B3rNA40M He pewaeT npobnembl. OBLMM HeJOCTaTKOM UX SBASET-
€S TO, YTO KaK B MepBOM, TaK U BO BTOPOM MOAX0AAaX OTCYTCTBYET LLeno-
CTHOe BUeHMWe npeaMeTa A0KasbiBaHUA B NPOLecce.

Y1Bepxgas, uto cT. 15 OcHoB 1 cT. 68 YTIK PCO®CP He T0/bKO
onpeaenstoT NpeaMeT [40KasblBaHWs, CTOPOHHUKM NEPBO TOYKM 3pEHUs
NPUHUMAKOT «4acTb» 3a «Lienoe». Beab Hapsdy C yKasblBaeMbIMU UMK
o6cTosATeNbCTBaMM, B 3aKOHe (CT. cT. 392, 404, 5—9, n. 2 cT. 208 ¥TIK
PC®CP) cogepxxaTcs v gpyrue 06CToATeNbCTBa, B HEOOXOAUMBIX Ciyya-
AX TpebytoLLMe CBOEro YCTaHOBNEHWUS A1 pelleHns 3afady YrofioBHOro
CYZONpOoM3BOLACTBA. DTN OOCTOATENLCTBA HAXOAATCA 3a paMkamu CT. 68
YMNK PC®CP, cnegoBatenbHO, CofepXKaHue 3ToW CTaTbll HE MOXKET 6bITh
«UeNbIM» N0 OTHOLUEHUIO K HWUM, OHW OfHOMOPSAKOBbIE U MOrYT 6bITh
4aCTAMU NMLLb UHOM LEeNOCTHOCTM.

B cBoto o4epedb, MOHWMaHWE NpeaMeTa [OKasblBaHWs KaK COBO-
KYMHOCTM BCEX 0OCTOATENBCTB, MOAMEXALUMX MNO3HAHWIO B MpoLecce, 03-
HayaeT He YTO MHOe, KakK MPeHeBPEeXUTeNbHOe OTHOLLEHWE K LIEIOCTHO-
CTU KaK METOJO0MIOrMYeckoilt KaTeropun. 3Aech pasfiMuyHble M0 CBOEMY
3HAYEHNO 06CTOATENLCTBA, YCTaHAB/MBAEMble B NMPOLIECCE, UCKYCCTBEH-
HO CBOAATCS B OOLLUMPHYO COBOKYMHOCTb, YTO [eNaeT HEBO3MOXHbIM Kak
BblU/IeHEHME YacTeld, Tak 1 (opMy/nMpOBaHNE LIENOro U ero UHTerpaTuBe-
HbIX CBOWCTB.

. A. KeprMoB, 0TMETUB M 0XapaKTep130BaB Psj LiesIoCTHbIX npa-
BOBbIX 06pa30BaHWiA, B 4aCTHOCTU, yKas3an: «Hopma npasa, paccmaTpu-
BaeMasi Kak onpefeneHHoe NpaBu/I0 NMOBEAEHNS, ABNAETCA OTHOCUTENBHO
CaMOoCTOSTENbHbIM U LeNOCTHbIM (BblgeneHo Hamu. — B. B.) siBneHun-
em».

Kak Lenoe, nobas npasoBas HOpMa, OYAy4n perynsatopom nose-
JeHua Nofeld, BbICTyNaeT (PYHKLUMOHaIbHON eauHWLEA npaBoBoli top-
Mbl YNpaB/ieHns 06LLECTBEHHOM XM3Hb0. CrefoBaTelbHO, OHA HE TO/lb-
KO MOXET, HO 1 JO/MKHA BbITb 0XapaKTepr3oBaHa B YNpaBneHYecKoM ac-
nekTe. B 3TOM nnaHe cxeme MpegmeTa A0KasblBaHUA MOTYT ObiTb aHbl
crefytoLLyie XapaKTepUCTUKMN.
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CyTb NpoueccoB ynpaBneHns — WMHPOPMaLMOHHOE COAepXKaHMe.
«YNpaBneHne», No cnosam akagemuka A. H. Kosnmoroposa, ectb nepe-
paboTka MH(opMaL K B CUrHaNbI, HanpaBnAoLwye AeATeNbHOCTb MallnH
1 opraHu3moB». OCO6eHHOCTb MpoLecca ynpaBneHns —- onpefeneHHas
Hanpas/feHHOCTb NOTOKA UHA(opMaLMK. Mpu OTBETE Ha BOMPOC, «Ha YTO»
OKa3blBaeTCA Hanpas/IeHHbIM NPOLECC, rOBOPAT O LieNeBbIX XapakTepu-
CTUKax Lenoro (cuctembl).

LleneHanpasieHHOCTb CXeMbl MpeAMeTa [OKasblBaHUA onpeseneHa
3ailayamu yronoBHoro cygonponssogctsa (cT. 2 YK PCHCP) u cocto-
UT B 06ecneyeHn MonyyeHns no KaxaoMmy feny B utore npowecca pe-
3y/nbTaTa: YToObl K KaXKAOMY /1LY, COBEPLUMBLUEMY NPECTYNNeHNe, Obin
MpaBW/IbHO NMPYMEHEH YFOMIOBHLIX 3aKOH W BUHOBHBbIWA Oblal MOABEPrHYT
CMpaBef/IMBOMY HaKa3aHWIO, Y HW OfMH HEBWHOBHBIW He Gbl NPUB/IEYEH
K Yro/oBHOIA OTBETCTBEHHOCTU U OCYXXAEH. JTOT pe3ynbTaT (TouHee 06-
pa3 KOHEYHOro pesynbTaTa) — Oyaylimnii NpoAYKT AeATeNbHOCTU J03Ha-
BaTens, cnefosatens, NPOKypopa, Cyaa yNpasnseT ux LesTeNbHOCTbIO, €
MOMOLLbIO €r0 OHW MPOBEPSIOT U KOPPEKTUPYHOT CBOW [AEWCTBUS, 0CO3-
HatOT CNocobbl, C MOMOLLLIO KOTOPLIX OH MOXET 6bITb JOCTUTHYT.

3akoHofaTeNlb, OfHaKO, He TONbKO OOBLEKTVMBMPOBaS Lenu yn-
paBneHWs YrofioBHOro npouecca BOOOLWEe M CXeMbl NpegveTa [fo-
KasblBaHus, B 4aCTHOCTM, a CPOKYCUpOBas B Hell U OCHOBHble MOTOKM
nH(opMaummM. B coOTBETCTBUM C OTMEYEHHbLIM LiefernonaraHueM cxema
npefMeTa [0KasbiBaHWA MNpefonpesenseT akkyMynsuuio Tpex BuOB
MHopMaumu: 1) fokKa3aTeNbCTBEHHOW UH(OPMaLMM O KOHKPETHOM CO-
ObITUM MPEecTyNneHns; 2) MOHATUIAHON WHQOpPMauuM 0 TpeboBaHMAX
YFONOBHOMO 3aKOHa; 3) MOHATWUIAHON MpoLeccyanbHO-NPaBoOBON MHGOP-
MaLumn, XapaKTepu3ytoLLel MpecTyn/eHne B MPOLEcCyasbHOM acrnekTe.
Mo cBOMM XapaKTepucTMKaM — 3TO pasnMyHas uHpopmauus. B Lenesom
e NnaHe OHa efyHa — 3T0 MH(OPMaLMA O peasbHOM CO6bITUN, MOHS-
TWiHaA MH(OPMaLWs O NPECTYM/IEHUN, N HU O YeM Gonee.

MpoaHanusmpyem 3akoH. CT. 5 YTK. PCOCP o6o3HaueHa «O6-
CTOATE/NLCTBA, UCKOYaKoLLMeE NPOM3BOACTBO MO YrofoBHOMY feny» (Mo
CMbIcny 0 npectynneHumn). CT. 6 YTK PCHCP Ha3saHa «[pekpaLleHue
YroNI0BHOIO [Jena BCNeACTBUE WU3MEHEHWS 06CTaHOBKWM» (MO CMbICTY O
NPecTynieHnn). AHaNOrMYHOE CMbIC/IOBOE COLEpPXaHne UMEKOT U CT. CT.
7, 8, 9 YIK PC®CP, npegycmarpualoLLive npekpaLleHne yroioBHOro
[ena no Apyrum ocHosaHuam. B u. 2 cT. 208 YTIK PC®CP npsmo roso-
puUTCS O MpPeKpaLLeHn YroNoBHOMO fena «npu HefoKa3aHHOCTH yyacTus
06BMHSAEMOr0 B COBepLUeHUM npecTynneHus». CT. 68 YK PCOCP o3a-
rnaeneHa «OBCTOATENbCTBA, MOA/IEXallMe [OKa3blBaHUIO MO Yro/0BHO-
My feny» (Mo cMbicny fena 0 NpectynaeHun), B ¢T. 392 YIK PCOCP
[aHo aHanormyHoe 0603HaYeHWe TOLKO MO feflaM HecoBepLUEeHHONeT-
HUX, a cT. 404 YTK PC®CP umeeT B BUAY 06LLECTBEHHO OMNacHble Aes-
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HUA HEBMEHSIEMbIX, a TaK)Ke MPECTYN/eHUs NnL, 3a60M1eBLIMX LYLUEBHOM
60/1e3HbI0 NOCNe COBEPLUEHUS NPECTYNIEHNS.

CyTb MONOXEHWIA Ha3BaHHbIX CTaTel 3aKoHa 3aKNtoUeHa B ynpas-
NeHUW npoLeccamu, CBA3AHHLIMU C PasHbIMK acrekTaMun MpecTynneHns
KaK OnpeAeNieHHOro SiBNeHWs 06LLEeCTBEHHON XXM3HW. 3TO 03HayaeT, YTo
yKa3aHHble MoNoXeHUs 06pa3ytoT OnpeseNieHHY0 COBOKYNHOCTL (Lieno-
CTHOCTb), KOTOPas TO/IbKO WM MOXET paccMaTpuBaThbCs Kak Cxema npeg-
MeTa [0Ka3blBaHWs. [MOM0XKEHMA HU OfHOW M3 NepeynC/IeHHbIX CcTaTeld
3akoHa (B TOM umcne cT. 68 YINK PC®OCP) Henb3s cunTaTh LENOCTHBLIM
06pa3oBaHMeM (B pamMKax [aHHOW LieneHanpaBneHHOCTM) U BO3BOAUTL B
CTaTyC POAOBOro npeamera AokasbiBaHUs. CXeMoOi ero sBAslTCA BCe
06CTOATENbCTBA, 3HAYALLMECH B 3TWX CTaTbsX, BO B3aUMOLENCTBUW W
B3aVMMOO0OYC/IOBMIEHHOCTU, W60 KaXaoe M3 3TUX O06CTOATENLCTB Npes-
CTaBnseT coboii YacTb Lenoro, ero (hyHKUMOHaNbHO LienecoobpasHblii
«opraH».

W3 ckazaHHOrO crefyeT 1 ApYroi BbIBOA: YacTbio NpeaMeTa fOKa-
3bIBAHMA (CXEMbI €r0) HeMb3s CUATATL J0oKa3aTelbCTBEHHbIE (PaKThbl U 06-
CTOATENbCTBA, HA YCTAHOB/MEHMe KOTOPbLIX COAEPXKWUTCA yKasaHue B [py-
rvx cratbax YMNK PCOCP. [oka3aTenbCTBeHHble (haKTbl — 3TO (haKTu-
yeckas MHgopmaLus 06 06CToATENbCTBAX COOLITUA NMPECTYNNEHNS. YTO-
NOBHAas W npoueccyaibHas WH(opMaumMs — npasoBas WHMopMaLus,
ynpasnatowwan nHgopmaums. Ecnm atu Asa Buaa MHHOpMaLMKN 0ToXe-
CTBUTb, TOHW O KaKOM YMpaB/ieHU HE MOXET ObITb W peun. Torga Hafo
OyZeT Mpu3HaTh, YTO CXeMa NpefmeTa [oKasblBaHWS— 3TO He HopMma
npaga, 4TO OHA He BbIMOJIHAET B NPOLECCe ynpaBieHYeckne QyHKLUN.
Takve BbiBOAbl OYAYT fanekn OT peaslbHOro MOMOXKEHWUS WM MOSVMHHON
ponu CXembl NpefmeTa fioKasbiBaHWUSA B Yro/10BHOM NpoLiecce.

UTo KacaeTcs MHbIX MPOLECcCyanbHO-NPaBoBbIX 06CTOATENLCTB, TO
OHW He MOrYT COCTaB/SiTb €AUHCTBO C 06CTOATENLCTBAMM NpeaMeTa A0-
KasblBaHNS BBMAY TOFO, YTO BbIMOMHAKOT B MPOLECCE WHble PYHKLMN.
®YHKUMOHANbHYIO  LienecoobpasHoCTb  4acTW  Lienoro  npuobpeTatoT
TONbKO B ONpeAenieHHoN crucTeMe (LenocTHOCTK). Hanpumep, B TexHUYe-
CKMX YCTPOICTBaxX MCMONb3YHTCA MHOTME BUAbI Kosec. Ho To, kakoe Ko-
NeCO MOXET ObITb UCMO/b30BaHO B AaHHOIN MalluuHe, TO eCTb, GyAeT ero
LleN1ecoobpasHbIM  «OpPraHoM», 3aBUCUT OT LE/IOCTHbIX XapaKTepUCTMK
MallUMHbl. W Kak Kojeco Benocunefa, K nmpuMepy, Hecroco6HO BbIMOS-
HATb MpefonpefeneHHble Konecy (PYHKUMM B TaKOW LIENOCTHOCTH, Kak
TpaKTop, Tak N HA060POT—KOMECO TPaKTOpa (YHKLMOHANBEHO HECOBMEC-
TUMO C BenocunesoM. AHafoOrMyHbIM 06pa3oM Aefo 06CTOUT C «UHBIMM
npoLieccyanbHO-MNpaBoBbIMU  06CTOATENLCTBAMMUY»; OHW HeLenecoobpas-
Hble «OpraHbl» CXeMbl NMPeAMeTa A0KasblBaHWs, 60 B LIENEBbIX «YyCUN-
AX» ee (JOCTVDKEHUM KOHEYHOro pesy/bTata No Aeny) He BbIMOAHANT
CUCTEMHOIN (PYHKLMN.
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3TO He 03HaYaeT yManeHus Ux poauv B YronoBHOM MpoLecce, npu-
3HaHWA abCOoMOTHOW He CBA3AHHOCTU WX C PELLEeHNEM OCHOBHbLIX BOMPO-
COB YrO/I0BHOMO fena, a ABNAeTcA CNeACTBMEM MOHWUMAHUSA Yros0BHOMO
npoLecca Kak CN0XHOOPraHWM30BaHHOW cucTeMbl (LenocTHOCTM), CO-
cTosieli n3 noacucteM. CUCTEMHble XapaKTepuUCTUKM 3T 06CTOATE b-
CTBa NOJMy4atoT B pamKax Apyrux LenocTHOCTeW, Harnpumep, COOTBETCT-
BYHOLLME 0BCTOATENBLCTBA B CUCTEME (LLeNOCTHOCTU) Mep MPeceyveHms u T.
4. B cucteme e npegMeTa [JOKa3bIBaHUA HUKAKUX Creuuguyeckux cuc-
TEMHbIX CBOMCTB OHW He NpUO6GpPeTatoT, W, CnesoBaTeNlbHO, 3TOMY Lieso-
MY HUYero He MOryT aTb.

«[of NpaBoBOIA LENOCTHOCTLI0, — YKa3biaeT [. A. Kepumos, —
cneflyeT MOHWMaTb eAMHCTBO COOTBETCTBYIOLLMX €e KOMMOHEHTOB (4ac-
Teld), KOTOpble OMpeAeneHHbIM 06pa3oM 06begNHEHbI MeXAY C060i (Mo
cofepxaTe/ibHbIM UK opMasibHbIM KPUTEPUAM) U KOTOpPbIE B 3aBUCWU-
MOCTW OT MX MPUPOLbl U XapakTepa CBA3N MeXAy HUMW (06BLEKTUBHOM,
3aKOHOMEPHOI MM CyBbEKTUBHOW, MPON3BO/LHOIN) COCTaBNAKT OTHOCK-
Te/bHO YCTONUMBYHO OpPraHn3aLmio».

B XapakTepucTuKe LeNoCTHOCTM CXeMbl MpefMeTa [0KasblBaHus
HamMh MCMOMb30BaH COAEPXKaTe/bHbIA KpUTEpUiAi 06beAUHEHUS YacTel
(OTHOLUEHME 0BCTOATENLCTB K MPECTYM/IEHMIO 1 BbIBOAAM O HEM), YacTu
npefcTaBneHbl B CBOMX CBOMCTBAX KaK Ha/IMYECTBYHOLLUME B 3aKOHe, a
CBA3WN MEXAY HWMW — Kak 3aKOHOMepHble. Bce 3TO gaeT OCHOBaHue
cunTaTh CXEMY NpeaMeTa 4oKasblBaHWA OTHOCWUTE/bHO YCTONYMBONA npa-
BOBOV OpraHvsaumu, yHKLMOHANBHON LeNOCTHOCTLIO, ONpefeneHHoM
CUCTEMOIA.
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H. I'. Croiiko
Hepoka3aHHOCTb OOCTOATENILCTB YrO/I0OBHOIO Aesa
KpacHospck, 1984, c. 15-19

MpeaMeT A0Ka3bIBaHUSI U HE0KA3aHHOCTb 06CTOSATE/IbCTB
Yro/I0BHOIO Aena

OfHOM 13 Leneil yronoBHOrO npolecca ABASETCA obecrneveHme
HaJ/1eXXaLlero NPUMEHEHNs YroOBHO-MPaBOBbIX HOPM. OHO BO3MOXHO
TONMbKO Ha OCHOBE KOHKPETHbIX 0OCTOSATENIbCTB, COBOKYMHOCTb KOTOPbIX
06pa3syeT npeAMeT A0Ka3blBaHWA MO YrofoBHOMY feny. MpuuemM ykasaH-
Has COBOKYMHOCTb BbICTYMaeT B Ka4yecTBe NMPeANOChIIKA NCXOAHbIX AaH-
HbIX ANs NPaBONPUMEHNTENBHOI aesTenbHocTK. Mo 3TOl NpuyMHe yT-
BEPXKAEHME, UTO «B NPeAMET [OKa3blBaHWS MO 1060MY YrofoBHOMY fe-
Ny BKMIOUAIOTCS MPU3HAKMW, COCTABASHOLLME  COCTaB  MPECTYMIEHUS»,
NpefCcTaB/IETCA He COBCEM BEPHbIM.

[eiicTBUTENbHO, eCNn NPUBEAEHHOE MOMOXEHWE CrpaBef/MBO TO
KOHKPETHbIA COCTaB MPECTYNNEHUs ONpeaensieTcs He NyTeM NoapefeHus
YCTaHOB/IEHHbIX OOCTOATENLCTB MOA HOPMY MpaBa, a MyTeM Npoueccy-
albHOr0 [j0Ka3blBaHUsA. Ha camom faene aTo He Tak. [JoKasblBaTbCs MO-
XKET TONbKO KOHKPETHOE MPECTYN/IEHNE KaK SIBNEHUE peanbHOM LelCTBU-
TenbHOCTU. CocTaB XKe MPEeCTYNEHNS KBAMU(ULMPYETC U He NOLIEXMUT
[O0Ka3blBaHWIO B MPOLIECCYa/IbHOM CMbIC/E, TaK KakK «KOHKPeTHoe npe-
CTYN/IEHME W €ro cocTaB OTHOCATCS ApYr K APYry Kak siBeHue u mno-
HATWE O HeM». Kpome TOro, COCTaB MPEecTYM/eHns — 3T0 0606LLIEHHOE
BbIPaXXeHWe NPWU3HaKOB MPECTYNHOr0 MOBeAEHUS, [aHHOE B UX YrosoB-
HO-MPaBOBO OLIEHKE, 3aKOHOAaTeNbHas MOfenb, WAeaslbHasi KOHCTPYK-
uma npecTynneHus. MpeaMeT XKe AOKasblBaHWS eCTb, MO HalleMy MHe-
HWHO, 0BO6LLEHHOE BbIPKEHME MPU3HAKOB YENOBEYECKOr0 MOBEAEHMS
BOOGLLE (NPECcTYNHOro MAM HEMPECTYMHOrO0), NNLb TOMbKO TPEOYHLWMX
YrO/I0BHO-NPaBOBOI OLEHKW M B 3TON CBA3M MOANEXalyx ycTaHoBMe-
HWI0. VIMEHHO MO3TOMY COMOCTaB/IEHWE (haKTUYECKMX MPU3HAKOB KOH-
KPETHOr0 AESIHUS U OPUANYECKIX NPU3HAKOB COCTaBa MPeCTYNeHns Be-
JET He K UX OTOX/AECTBNEHMIO, @ K YCTaHOB/IEHWIO COOTBETCTBUS OAHMX
APYTUM, BCNEACTBME YEro Yroj0BHO-NMPOLECCYyabHOE [AO0KasblBaHWE W
KBIM(MKaLMs — pasHOKAYeCTBEHHbIE [OKa3aTe/lbCTBEHHbIE MPOLECCHI
M NpeaMeT MPOLECCYa/lbHOr0 A0Ka3blBaHUS HE MOXET BblpaXaTb HOPU-
ANYECKYH CYLLHOCTb MPOUCLLEALLEr0 COObITMS, NpPeAcTaBsAs Ccoboi
(haKTMYECKYO OCHOBY NPaBOMpPUMEHEHUS.

PasymeeTcs, 06CTOATENbCTBA — PeasbHOM AeCTBMTENbHOCTW MO-
3HAKOTCA B YrOOBHOM CyfOMPOM3BOACTBE He abCTPaKTHO, a Mo ToMy,
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YTO OHM 00pas’yoT TOT WM MHON KOHKPETHbIA COCTaB MPECTYM/EHUS.
3T0 cnpaBegvMBO MPU YCMOBUM WX MOATBEPXKAEHWUS HEOOXOAMMON 1
[O0CTaTOYHOW COBOKYMHOCTHIO [0Ka3aTenbCTB. VIHaye roBops, yCTaHOB-
NeHWe cBA3eli Mexay 06CTOATeNbCTBaMM fefia M NPaBoBbIMM HOPMaMu
MPOMCXOAMT N1LWb MO Mepe [OoKasblBaHMS. B 3TOM CMbICNe, O4EBUAHO,
MOXHO FOBOPUTb O «HEePa3pbIBHON B3aMMOCBSA3M» MEXAY No3HaHVeM 006-
CTOSTENbCTB Aena M NpPUMEHEHNEM NpaBa B YrOMIOBHOM Cy[OMPOU3BOL-
CTBE. B TO e Bpems Mo3HaHWe opraHamu cneacTems n cyaa dakTta (06b-
eKTa [10Ka3blBaHUs) Kak 06LLECTBEHHO OMAacHOro SIBNEHWs peasibHOl Aeii-
CTBWTE/IBHOCTW He O3HaYaeT elle ero 06LIeCTBEHHOW 0NacHOCTW. TOMbKO
Ha OCHOBe [OKa3aHHbIX MPW3HAKOB KOHKPETHOro fesHus (hakra) BO3-
MOXHa €ro Hagjexaijas COLUMaibHO-NOMNTAYECKas W HOPUAMYECKas
oLeHKa. He nosHaB 06CTOSATENLCTB fena, Henb3si OTBETWUTb Ha BOMPOC,
KaKoMy KOHKPETHOMY COCTaBY MPECTYM/EHNS OHW COOTBETCTBYHOT M CO-
OTBETCTBYIOT /M BOOGLLUE. B 3TOM CMbIC/e NMpaBbl Te aBTOPbl, KOTOPbIE
YTBEXAAIOT, YTO NPOLECC KBaNM(MKaLyMM OCYLLECTB/ISIETCA Ha OCHOBE
YCTAHOB/IEHHbIX C TMOMOLLBI [0Ka3aTenbCTB  (HaKTUYECKMX 06CTOS-
TeNbCTB Aena.

Takum 06pasoM, KBaI(MKaLMs B YrONOBHOM CyAONPOV3BOACTBE
MMeeT CKOpee MpoueccyanbHoe, YeM MaTepuanbHO-MPaBoBOE 3HAYEHMeE.
Mo3ToMy tHOpUAMYECKas OLiEHKA 3A4eCb HOCWT MpefBapuTeNbHbIA Xapak-
Tep. Mpuryem cocTaB MPECTYN/EHUS BbICTYNaeT B POAW OpueHTMpa ans
06Hapy>XeHWs1 NPU3HAKOB COObITWS, HaNMYME WW OTCYTCTBME KOTOPOro
TpebyeTcs AoKa3aTb.

Cam no cebe (hakT NPOMCLUECTBMSI KaKOr0-MB0o COObITUS He O3Ha-
YaeT, YTO OHO MOANEXMWT AOKa3blBaHUIO. HeobX0aMMo eLle MMEeTb onpe-
JeNeHHble AaHHble, MO3BONSIOLLME NPEANONOXMTb, YTO COBbITUE NpO-
M30LLUNO U HOCWT MPECTYMHbIA XapakTep. Peub naeT 0 ABYX Npeanono-
XKEHUSAX: Ha/Mume (PaKTUYECKMX NPU3HAKOB COOLITUS W HOPUAMYECKMX
MPU3HaKOB NpecTynneHns. MepBoe — pe3ynbTaT 06HaPYXKeHWUsl, BTOPOE
— Yr0N0BHO-NPaBOBOi OLEHKN. TONIbKO B 3TOM CNy4ae TpebyeTcs aoka-
3blBaHUe, NpeamMeToM (0OBEKTOM) KOTOPOro, OYEBMAHO, U SBUTCS COObI-
TE, MPEAMNONOXKEHNE O HaIMYMM M MPECTYMHOM XapaKTepe KOTOporo
BO3HUKIO.

MoaTBEpPXKAEHNE CKa3aHHOMY MOXHO HaiTu B €T, 3 YTK PCOCP,
NPSMO YKa3bIBatOLLENA, YTO NPY 0OHAPYXXEHWUM NPU3HAKOB MPECTYMNAEHNS
Heo6x04MMO NPesnpuHATL BCE YCUANa AN YCTaHOBMeHUs co6bITUSA npe-
CTYN/IEHNS N U306IMYEHNS BUHOBHBIX. 3TO 3HAYMT Ha OCHOBE AaHHbIX,
Heo6X0aMMbIX A1 BO3OYXKAEHUA Aena, MOXHO TOMbKO NPesnonioXuTb
Ha/myve NPecTyMHOro cobbITWSA, NMOCKOMbKY €eLe Helb3d UCKIYUTL OT-
CYTCTBME COGLITUS MPecTynneHus Boobule. He cnyyaiiHo cT. 2 YTK
PC®CP cBA3bIBaeT NpaBW/IbHOE NPUMEHEHME 3aKOHA C TEM, YTOObI KaX-
ObliA COBEPLUMBLUMIA NPeCTynneHne 6bl1 NOABEPrHYT CnpaBeAnBOMY Ha-
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Ka3aHMIO M HU OAWMH HEBWHOBHbI He Obln MPUB/EYEH K YTrOIOBHOM OT-
BETCTBEHHOCTW U OCYXeH. JTa ABYeAMHas 3afadva CTOUT nepes yronos-
HbIM MPOLLECCOM B LIE/IOM WM NOTOMY PELLAETCA Ha MPOTSHXKEHUU BCEro
MPOV3BOACTBA MO feny. 3aKOHOAATeNb He UCK/YaeT OTCYTCTBMSA COObI-
TUA NPECTYNNEHNS, NPEAMNONOKEHNE O HUIMYMM KOTOPOro BO3HWUKNO, He
TOMbKO Ha MOMEHT OBHapY)XeHWS MPU3HAKOB NPECTYMNIEHNS, HO U B MO-
cnegyrowiem. O6 3TOM HarnsgHO CBUAETENLCTBYET — NPesyCMOTpeHHas
CcT. 5, 208, 309, 349 YTK B0O3MOXHOCTb MpeKpalleHus aena (onpaega-
HWA) N0 PeabunnTUPYIOLWMM OCHOBaHUAM. CrefoBaTeNlbHO, B TeYeHMe
BCEro npouecca [OKasblBaHWA MO YrOfIOBHOMY [efy ero npegmeTom
(o6beKTOM) OYfeT ocTaBaTbCs COObITUE, MPEAMOSIOXKEHNE O Ha/IMUMKN 1
MPECTYNHOM XapaKTepe KOTOPOro BO3HUKIIO.

KoHeYHO, [0Ka3biBaHWe, MOHMMaEMOe KaK paspelleHue AaHHOro
NPEANONOXKEHNS, MOXET BHECTW 3HAYMTE/IbHbIE KOPPEKTUBbI B MEPBOHA-
YalbHO C/IOXKMBLUEECS NpeSCTaBleHWe O paccMaTpuBaeMoM COObITUMN,
ero (hakTU4YecKol Mpupode W HPUANYECKOA XapakTepucTuke. OfHaKo
npoueccyanbHas CYLHOCTb YKa3aHHOro Co6bITMS Kak npeameTa (06bek-
Ta) [OKasblBaHUSA, TEM HE MEHee, OCTAeTCA HEM3MEHHOM, NMOCKOMbKY OHO
06ecneynBaeT LefieHanpaBieHHOCTb  YrONOBHO-MPOLECCYaNbHOM  fes-
TeNbHOCTW, ONpefenseT ABMKEHME YTOMOBHOIO Aena, CnocobCTBYET npa-
BOMPYMEHEHMUIO.

Mpv 3TOM NpegMeT [OKasblBaHUA  AO/MKEH MOKOUTLCA Ha €AMHOM
OCHOBE, KOTOPYIO COCTaBNAKOT 06CTOATENbCTBA (DAKTUYHECKOro Nopsaka,
HMWYEM HE OT/IMYatoLLMecs OT 0ObIYHOIO MOBEAEHYECKOro akTa YenoBeka
1 NOTOMY He TpebytoLme UX pasgeneHns Ha HeraTMBHbIE U MO3UTUBHBIE.
Byayun 06CTOATENLCTBAMM MPELN0NaraeMoro cobbITus, OHW AOMYCKaloT
CaMyto pas/IYHY0 WHTEPNpeTauuio B3aMMOCBA3N MeXAy HumK (3TO
MOXET ObITb, HarmpuMmep, CBA3b 3/1EMEHTOB HEMPECTYNHOro NoBeAeHMs
yenoBeka, IM60 OLHOrO WAW JpYroro MNpecTynneHws, nMbo ABreHUs
npupogbl). B TO >Ke Bpema MPUHUMMNWANBHO BaXKHO, 4TO 3TU 06-
CTOATENbCTBA, MPELNONIOKEHNE O HAIMYMN KOTOPbIX BbI3BASI0 HEO6XO-
OVMOCTb  peLleHnst Lenoro psga BOMPOCOB, OTHOCALMXCS K 0bnactu
MPUMEHEHNUS  HOPM  YrONOBHOFO,  FPaXGAHCKOTO U YrOMOBHO-
npoLeccyansbHoro npasa. Mo3Tomy ycTaHOB/IEHWE 06CTOATENLCTB Mpes-
rnonaraeMoro CoobITUs  NPecTynnieHns 6yaeT NPoucXoauTb C MO3NLWIA
NX 3HAYMMOCTU A1 OTBETOB Ha YKa3aHHbIe BOMPOCHI.

MpeaMeT O0KasblBaHWUS, TakUM 06pa3oM, MPeACTaeT Kak cucTeMa
(hakTUUeCKMX 0BCTOSTENbCTB, MOANEXALLMX MO3HAHWUIO B CBA3U C Mpea-
NONOXEHNEM UX HanMuus U NPeCcTYNHOro XapakTepa W C MO3ULMiA UX
3HAUMMOCTW NS MPUMEHEHWs1 HOPM MaTepualbHOro U YrofoBHO-
npoLieccyanbHOro npasa.

3HaunT, «CyLIeCTBYIOLLAs NPaBOBasi TEPMUHOMOIMNS, OTHOCSLLASCS
K NpeAMeTy [0KasblBaHWS W COCTaBY MPECTYNeHus, TpebyeT yHU(MKa-
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umu». OYeBUAHO, 3TO 06ErYMT UX COOTHECEHWE B MPOLECcce [0Ka3biBa-
HWA, OnNpejenstoLLee nepexod oT CTafun K CTagum U NpaBUNbHOCTb KBa-
nngrkaLmn.

C NOMOLLbIO TEPMUMHOB «CYOBEKT», «CYObLEKTMBHAs CTOPOHa»,
«06BEKT», «0OBEKTUBHAA CTOPOHA», UCMO/Mb3YEMbIX B YTONOBHOM MNpase,
MOXHO BbIpa3uTb 06CTOATENbCTBA NOOOr0 akTa YeNoBeYeCKoro noseje-
HUA, B TOM YKCe 1 NPeanonaraeMoro codbiTua NpecTynneHns (¢ 06s3a-
Te/bHbIM YKa3aHWeM Ha UX (pakTuyeckyto npupogy). Mpu atom cogep-
XaHue, BKNaAblBaEMOE B KXK/bIli U3 NepeynCneHHbIX TEPMUHOB, LOMKHO
OMNpefenaTbCa HeobXOLMMOCTBIO €ro A1 NPUMEHeHUs COOTBETCTBYIO-
LLMX HOPM NpaB.a.

Mo HawwemMy MHeHWIO, NMPUBEAEHHOE Bbille ONpedenieHre npeameTa
[0Ka3blBaHUA 1 0BCTOATENLCTB, €r0 06pasytoLmX, BO-NepBbIX, Packpbl-
BaeT MpoLeccyasibHoe NPOUCXOXKAEHNE YKa3aHHbIX MOHATUIA; BO-BTOPbIX,
BbITEKAET M3 [BYeAVHOW 33fayn YronoBHOr0 CyAOnpOM3BOACTBA: M30-
6/1M4eHNs BCEX BMHOBHbIX B COBEPLUEHWUW MPECTYNAeHul, Henpuseye-
HUS K YFOMIOBHOM OTBETCTBEHHOCTU HEBUHOBHBIX; B-TPETbUX, NOAYEPKN-
BaeT pO/Sib M 3HAYEHVe YrosoBHO-NPaBOBOW OLEHKU B MPOLECCYasibHOM
NO3HaHWW.
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B. [l. ApceHbeB, B. . 3a610UKMiA .
NCMNONIb3OBAHUME CNEUNAIbHBLIX 3HAHNW
NPV YCTaHOB/IEHNN OOCTOATE/IbCTB Yro/I0BHOIO Aena
KpacHospck, 1986, c. 7-16

OBBEKT U MPEAMET YT OJIOBHOIO MNMPOLECCA
YTOJTIOBHO-TMPOLIEECCYA/IbHOIO JOKA3bIBAHNA

YronoBHo-npoLeccyanbHoe [0KasbiBaHue, T. e. cobupaHue, npo-
BEpPKa M OLeHKa CyaebHbIX fokasatensCTs (CT. ¢T. 70 u 71 YTK), co-
CTaB/IIET OCHOBHOE COfepXaHvie Npoun3BoACTBa Mo YronoBHbLIM AefaM BO
BCEX CTafusAX YrofioBHOro npouecca. B kayecTse npefmeTa [oKasblsa-
HUA B NnTepaType 0ObIYHO paccMaTpuBaloTCs 06CTOATENbCTBA, MOAMeE-
Xalllye [0Ka3bIBaHWI0 Mo YronosHoMy aeny (cT. 15 OcHoB).

BCeCTOPOHHWIA aHa/M3  MOHATWS  MpegMeTa  COBETCKOro yro-
nosHoro npouecca npusen A. O. MoTOBUNOBKepa K BbIBOAY, YTO Tako-
BbIM SIB/IAETCSA BOMPOC 06 Yro/I0BHOW OTBETCTBEHHOCTU O06BUHSAEMO-
ro. OH OTMeTWN HefocTaTKu B TekcTe ¢T. 15 OcHoB (cT. 68 ¥YT1K), koTo-
pas roOBOPUT TO/IbKO O MOSIOXUTENIbHOM YCTaHOB/EHWUW 0BCTOATENLCTB,
NOANEXALLUMX JOKa3blBAHWIO MO YroNoBHOMY feny («cobbiThe npectyn-
NEHNA», «BUHOBHOCTb OGBUHSEMOr0» U T.4.), XOTS B UTOre 40Ka3blBaHWA
MOXET ObITb YCTAHOB/IEHO He TONbKO Ha/inM4yue, HO U OTCYTCTBUE 3TUX
o6cToaTensCTB (CT. 16 OCHOB 60/1€E TOYHO FOBOPUT, HaMpuMep, O «Ha-
JNYAN WA OTCYTCTBMM OOLLECTBEHHO OMacHOro AesHUS», YCTaHaBNu-
BAeMOro npu fokasbiBaHuu). OfHaKoO CyTb He TOMbKO B 3TOM. Tpaguum-
OHHas TPaKTOBKa NpeAMeTa [oKasblBaHWA B MPOLECCYyabHON NuTepary-
pe CyLIeCTBEHHO PacxXoAWTCA C TPAaKTOBKOM MNOHATUA npeameTa no-
3HaHWA B hunocouu.

Kak otmeuaer M. C. CTporosuy, «fjoKasblBaHWe eCTb MpoLiecc
Mo3HaHWA WCTWHbI MO paccrefyemMoMy U paccMaTpuBaeMoMy CyAOM
YronoBHomMy geny». Cnegys Takoi nosuuum, V. M. Jly3rnH oTmevaer,
4TO NpefMeT [oKa3blBaHWS — COCTaBHasA 4acTb NpPeAMeTa Mo3HaHWA
Mo yronosHomy feny. [lokasbiBaHue BMeCTe C TeM — OCHOBHOE COfep-
YXaHwWe BCero yrosnosHoro npotecca. OTclofa v npegmeT JoKasbiBaHWS
Mo YronoBHOMY [eny COCTaB/IfieT OCHOBHYH 4acTb MpeAmMeTta yro-
NOBHOTO MpoLiecca.

XapakTepusys npegMeT yronoBHOro npoLecca, npegMer Aokasbl-
BaHWA, a TaKKe MpeaMeT OTAEe/bHbIX CNefCTBEHHbIX (MPoLeccyasbHbIX)
JencTBUiA (3KCNepTU3bl 1 Ap.), HENb3A MTHOPMPOBAaTb ero I0COGCKYHO
TPaKTOBKY, PaBHO Kak U (hU0COQPCKYH0 TPAKTOBKY 00bEKTa NMO3HaHUS.
MoaTomMy HEO6XOAMMO KPaTKO OCTaHOBUTLCS Ha HEil.
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B MapKCWUCTCKO-NEHNHCKOW thnnocodumn npeameT MO3HaHUSA on-
pefensieTcs Kak «3aMKCUpOBaHHbIE B OMbITE U BK/IHOYEHHbIE B MPOLECC
MPaKTUYECKOM [eATeNbHOCTM YenoBeKa CTOPOHbI, CBOWCTBa WM OTHOLUE-
HWS 0OBLEKTOB, MCCMefyeMble C OMPeAeneHHON LeNbio B AaHHbIX YCI0BU-
AX 1 0b6cTosTENbCTBAX». [pK 3TOM MOAYEPKUBAETCS, UTO «CledyeT pas-
NNYaTb OOBLEKTUBHYIO PEaibHOCTb, OOBEKT 1 NPeAMET NOo3HaHUsA». OguH
N TOT Xe 06BEKT MOTYT U3y4yaTb pas/iMyHble HayKU WX UHbIE OTPaciu
3HaHMA, ANA YEro KaXXAas U3 HX OMpeaensieT CBO NpeaMeT No3HaHus.

Kak BMAHO M3 MPWBEAEHHOrO Bbile OMpeAeneHWs npeagmerta no-
3HaHWS, B €ro MOHATUN «CUHTE3NPYIOTCA»; a) ONpefefieHHas YacTb Mo-
HATWA 06bekTa (Ero CTOPOHbI, CBOMCTBA, OTHOLLUEHWS), KOTOpas MHTepe-
CyeT AaHHyH HayKy (0Tpac/b 3HaHus, fedaTeNlbHOCTK); 6) onpeaeneHHas
uenb (3agaya), C KOTOPOI MCCMefyeTcs 3Ta YacTb 00bLEKTA; B) onpeje-
NIEHHbIE YCNOBUSI U 06CTOATENLCTBA, B KOTOPLIX MPOUCXOANT UCCNefo-
BaHWE; K MX YWCY B MEPBYH O4epefb OTHOCATCS, MO HaeMy MHEHWIO,
MeTofbl (METOLMKN) MUCCNefoBaHUA 06beKTa.

OTctoga MoHATUE MpeAMEeTa MO3HAHWS, B OT/IMYME OT MOHSATMA €ro
06beKTa, HepaspbIBHO CBS3aHO C OMpefesieHHOM OTPac/ibi 3HaHWIA
(Haykoi1, Teopueit) 1 He CyLLECTBYET caMo Mo cebe.

Mpegver no3HaHus onpefenseT Hambonee penbeHO  CO-
OTBETCTBYIOLLYIO OTpac/ib 3HaHWUA, AEATENbHOCTM U MOTOMY AaeT OCHO-
BaHMA 419 Knaccudmkauum aTux oTpacneil. WTak, B NOHATUM MpeameTa
MO3HAHUA «CUHTE3NPYHOTCA» ONPeSeNeHHbIE CTOPOHbI MOHATUIA 06bEKTA,
uenu (3afayun) 1 MeTofoB NO3HaHWA. Ho 3TO OTHIOAb He UCKHYaeT BO3-
MOXXHOCTM CaMOCTOSTENIbHOTO PacCMOTPEHMSI U UCNOMb30BaHWA YKa3aH-
HbIX MOHATUIA. OTcloga BMOSIHE MPaBOMEPHO paccMmaTpuBaTh OTAENbHO
MOHATUA NpeaMeTa, MeTOAa, 06bekTa W 3afaynm COOTBETCTBYHOLLEN OT-
pacnn 3HaHWst (HayKu, 3KCMepTu3bl 4 T.4.), He 3abbliBasd, 0fHaKO, YTO B
MOHATUW MPeAMETa «CUHTE3NPYHOTCA» OMpPEeAeNeHHble CTOPOHbI (3/1eMeH-
Thbl) OCT/IbHbIX W3 YKa3aHHbIX MOHATHIA.

Ocobo [o/mKeH pellaTbcs BOMPOC O nNpegMeTe Takol  no-
3HaBaTe/IbHOM AeATeNbHOCTW, KOTOpas HanpaefeHa He Ha 6e3yCcroBHO
peasibHbIA (Hanpumep, «BeLLHO-NPeAMETHbIA») 06bEKT, a UMEET Le/blo
YCTaHOBUTb Npexe BCero MMeHHO peasbHOCTb CBOEro 06bekTa, UCXOAs
13 NPeLnoNoXeHNA (TUMNOTe3bl) O ero HANYUK.

Kak 13BecTHO, nogobHas runoTtesa BO3HWKAET Ha OCHOBE Onpefe-
NEHHbIX AaHHbIX (CBEAEHWIA, MHOPMaLUM) O HaNMYMKU 0ObEKTA; MaTepu-
a/IbHbIMWN HOCUTENIAMU 3TUX [JaHHbIX ABAAKOTCA PasNMyHble BeLiu, LOKY-
MEHTbI, YCTHble COOGLLEHUS U T. M., CBA3aHHble (PeaslbHO WX Mpegno-
NOXWUTENbHO) C 06BEKTOM NO3HaHWA. MpefMeTOM Xe 3TOi no3HaBaTenb-
HON [AeATeNbHOCTW CreflyeT pacCcMaTpuBaTb fAaHHble (CBeAEHWSs, WH-
(hopMaumio) 0 ee 06bEKTE, UCCNedyeMble B OMNpefeNeHHbIX YCI0BUAX 1
06CcTOATENbCTBAX (& TaKKe onpeseNieHHbIMU MeTodamu) C Lenbio 4OCTO-
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BEPHOr0 YCTAHOBMIEHN HaINUMA yKa3aHHOro 00bekTa. Takoe uccnefo-
BaHVe MOXET BbIPXKATbCA KaK B aHa/IM3e Y)XKE NMEOLLMXCA JaHHbIX, TaK
M B MONYYEHUN (COBMPaHUK) LOMOAHUTENbHBIX AaHHBIX W WX aHaiu3e.
UTo XKe KacaeTcs MaTepuasibHbIX HOCUTENei 3TUX AaHHbIX (CBeAeHW,
MH(opMaLMK), TO UX MOXHO paccMaTpuBaTh B KauyecTBe CPeACTB Mo3Ha-
HUA — YUnTbIBaA MX CBA3b (PealbHY0 WA NpejnonaraeMyto) ¢ 06bek-
TOM NO3HAHUS.

Takoro pofa nosHaeate/lbHas AeATeNlbHOCTb UMEET B BOMbLUMHCT-
Be CNyyaeB NpeABapuTeNbHbIN XapakTep, M60 Moc/e Toro, Kak Haamume
COOTBETCTBYHOLLLEr0 OCHOBHOrO 06beKTa 6yAeT yCTaHOB/EHO, Onpe-
[eNeHHble CTOPOHbI, CBOMCTBA W OTHOLUEHUS €r0 HAuYMHaloT Kcche-
[0BaTbCA 4718 UHbIX Leneld U B. UHbIX YCIOBUAX (MHbIMW MeToAamu).
Mpuuem Bce 3TO MOXET MPOXOAWTb B pamKax OOLLEei Mo3HaBaTeNbHOM
[eATeNbHOCTW YTO CYLLECTBEHHO OCMOXHSET MOHATUS U peabHOe Co-
Jep>xaHue ee 06beKTa 1 npegMeTa.

Tenepb, NOCne NPUBELEHHOIO KPaTKoro (HO Heo6XoAMMOro) gu-
NOCO(ICKOr0 3KCKYpCa, 00paT!MCs K MOHATUIO MpeameTa U 06bekTa yro-
NOBHOTO MpOLiecca 1 ero 0CHOBHOW YacTy — npeamMeTa U 06beKTa foKa-
3bIBaHNS.

O6bEKTOM YronoBHOro npotecca (kak 06Lero MoHATMA, oTpac-
NN TOCYJapCTBEHHON [AeaTenbHOCTM) 6yayT BCe peasibHble COObITUA
NPECTYNEHNS, NOCKObKY CT. 2 OCHOB TpebyeT, YTOObl «KaX[plid, CO-
BEPLUMBLUMIA MpecTyn/ieHue, 6bl1 MOABEPrHYT CrpaBefMBOMY HaKasa-
HUO».

O6BbEKTOM Yro/I0BHOIO MpoLecca No KOHKPETHOMY ey MOXET
6bITb KOHKPETHOE peasibHOe NpecTyrnieHne (pAg NPecTynieHuii, ces-
3aHHbIX MeXay co60ii). OfHAKO B ONpeAeneHHbIX Cryyasx Takoro (pe-
a/lbHOro) 06beKTa MOXeT U He OblTb — TOrAa Aeno npekpaiiaercs
(BbIHOCWTCA ONpaBAaTe/bHbIV MPUrOBOP) 3a OTCYTCTBMEM COObITUS Npe-
cTynneHus n. 1 ct. 5 OcHoB). MNMpUMeHUTENBHO K TakKUM Aenam MOXHO
FOBOPUTbL O HAIMUMN Y HUX NPEANoNaraeMoro 06bexTa.

MpegmeToM YronoBHOro npouecca 6yayT, Ha Hall B3rnsg (aktu-
Yeckve [aHHble O ero 00bekTe (peasbHOM WAW NpeanonaraeMoM cobbl-
TUM NPECTYNNEHNs), UCCedyemble B NPedyCMOTPEHHOM 3aKOHOM Mo-
pALKEe C Lenblo JOCTOBEPHOrO YCTaHOB/EHUSA €r0 HanyMa UM OTCyTCT-
BMS, & TaKXKe YCTaHOB/EHHbIE NpW 3TOM (Nocne 3aBepLUeHNs LOKa3biBa-
HMs)) o6CTOoATENbCTBA fena (f4aHHble O HWX), uMccregyemble B npe-
JYCMOTPEHHOM 3aKOHOM MOpAfKe AN paspelueHns 3afad YrofioBHOro
npouecca (YCTaHOBMIEHWNE HANMYMA UKW OTCYTCTBUS MPU3HAKOB COCTaBa
NpecTynneHns B 06CTOATENbCTBAX [ena, Xapakrepa OTBETCTBEHHOCTM
06BMHSEMOrO 1 T.4.).

O6beKT 1 NpeAMET YrofloBHOTO MpoLecca crefyeT oTauyaTb OT
00beKTa 1 npegmeTa Hayku yrosoBHOro npouecca. O6beKTOM JaHHON
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Hayku OyZyT HOPMbl Yros0BHO-MPOLECCYanbHOr0 npasa M OCYLLECTB-
nseMas B COOTBETCTBMM C HWMMW YrO/OBHO-NpOLIECCYya/ibHas fesTeslb-
HOCTb, & TakXXe 06bEKTUBHbIE 3aKOHOMEPHOCTM, onpegenstoLye nx. OHum
)KE OTHOCATCA K 06BEKTY HayKU KPUMUHAIMCTUKKM (MOCNefHNI SBNSETCS
bonee LUMPOKMM, TakK KakK BKIOYAET B Ce6A WU HeMmpoLeccyanbHyo Aes-
TeNbHOCTb MO paccfefloBaHNID), a TaKkxke (YaCTUYHO) K OOBEKTY TakuX
CMeuUMa/ibHbIX HaykK, KakK CydebHas mMeguuuHa, cyfebHas mcuxmatpus,
cynebHasa byxrantepusa v ap.

MpesmeToM HayKu YronoBHOro npowecca 6yayT 06beKTUBHble 3a-
KOHOMEPHOCTW, OTpaXcatoLye XapakTep, COAepXKaHne 1 hopMbl peanu-
3aUMM HOPM YrO/I0BHO-NPOLLECCYabHOr0 NpaBa, M3y4vaemble MeTogamu
[aHHOW Hayku (TOrMKO-tOPUANYECKUMU 1 Ap.) C LieNbi0 COBEPLLUEHCTBO-
BaHWS yKa3aHHbIX HOPM U NPaKTUYeCKON AeATeNbHOCTU.

O6bpatmcs  Tenepb K OObEKTY W NpeaMeTy  YrOMOBHO-
MPOLIeCCyaslbHOr0 A0KasblBaHMA. YUuTbiBasi, YTO AOKas3blBaHWE — OC-
HOBHOE COJEep)XaHune Yro/0BHO-NPOLLeCCyanbHON AeATeNbHOCTM, NOHATHE
06beKTa 1 npeaMeTa ero HeO6XOAMMO paccMaTpuBaTh B TECHOM CBA3M C
MOHATVEM 06beKTa 1 NpeAMeTa YrofoBHOMO NpoLecca.

Cnepfyet B oCHOBHOM corfiacutees ¢ B. C. 3efieHeuKnM B TOM, 4TO
«0OBEKTOM  YrOMI0BHO-MPOLECCYabHOr0 MO3HaHUA [AeACTBUTENbHOCTU
SBMISIETCS COBOKYMHOCTb O6CTOATENLCTB, ABMEHWIA U MPOLIECCOB, WCTUH-
HOe W [OCTOBEpPHOE MO3HaHWe KOTOPbIX ONpedenseT npaBu/bHOe paspe-
LLEHWe Yro/I0BHOrO Aena, BbIMOMHEHWEe 334a4 Yro/I0BHOIO NpoLiecca».

ABTOp He CyyYaiitHo roBOPUT O «COBOKYMHOCTW O6CTOATENLCTBY, &
He 06 «0BCTOATENIbCTBAX NPECTYM/EHNA», MO0, KaK YXXe 0TMeyanoch, no
KOHKPETHOMY [efly MPecTynieHne MOXET U He OKa3aTbCsi peasbHbIM
061BEKTOM NpOoLecCyanbHOW AeATeNbHOCTA, HO NPU BCEX YCMOBUSAX OHA
Bcerga GyfeT 06LEKTMBHO HanpaBfeHa Ha Kakue-nmbo sBfeHus, KOTOo-
pble M Hago paccMaTpyBaTb B KayecTBe 06beKTa MpOLEecCyanbHOro Ao-
Ka3blBaHWs (NO3HaHWSA).

MocKonbKy YKasaHHbIi 06BEKT CYLLECTBYET B MPOLLIOM U yCTa-
HaBNMBaeTCA NOCPeSCTBOM [0OKa3aTeNbCTB (B MepByl0 Ouepedb, CPEACTB
[0Ka3blBaHWS), X COAEPXaHWe, B COOTBETCTBUM C W3/I0XKEHHLIMU CO0D-
PaXKEHWAMU, U OTHOCWUTCA K NPeAMeTY AoKasbiBaHWs. CKa3aHHOEe He 03-
HayaeT, 4To NpeaMeT AOKa3blBaHUA—CAaMU 40Ka3aTeNbCTBa; OHW /MLUb
MaTepuanbHble HOCUTEeNW TOW MHA(OPMALMK, KOTOpas COCTaBnseT npes-
MeT AoKa3biBaHuA. [lokaszaTesibCcTBa (CpPeAcTBa 40Ka3blBaHWA) BbICTYNaloT
BMeCTe C TEM KaK HenocpefCTBeHHble 06beKTbl OCMOTPA, IKCMEPTM3bI 1
JPYTUX CNeACTBEHHbIX (M MHbIX NPOLECCYa/IbHbIX) AEACTBMWIA MO MX CO-
6upaHno 1 NpoBepKe. B TO e BpeMs y KaXXAOK W3 3TUX LeACTBWIA cy-
LLEeCTBYIOT B KayecTBe 06bekTa (B THOCEONOrMYECKOM CMbICNIE) Te
(hparmMeHTbl peasibHbIX (PaKTUYECKMX 06CTOATENLCTB fena, Ha ycTa-
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HOB/IEHME KOTOPbIX HanpasfieH BECb KOMM/EKC YKa3aHHbIX AeiCTBUiA No
KaXkgomy geny.

WNTaK, npeaMeToM [0Ka3blBaHWA ABNAIOTCA AaHHble (CBeAeHMs) O
ero obbekTe (T.e. 06 orpefeneHHbIX 06CTOATENLCTBAX Aena), KOTopble
nccneaytoTcs nyTeM cobupaHms, NPOBEPKM U OLEHKM CyAebHbIX foKa3a-
Te/bCTB, COAEPXKALLMX 3TV CBELEHNS, B LeNsxX 4OCTOBEPHOr0 yCcTaHoBe-
HWS HA/INUMA UK OTCYTCTBUSA YKa3aHHbIX 06CTOATENLCTB.

Takas TpakTOBKa NpefgmeTa YrofioBHO-MPOLECCYabHOro [0Ka3bl-
BaHWA COOTBETCTBYeT MpWBEAEHHOW Bbille (UIOCO(CKOA TPaKTOBKE
npegmeTa no3HaHus. V3BeCTHO, YTO MpuU NPOW3BOACTBE MO AeNy AaneKo
He BCA MH(OpMauus O peasbHO CYLLECTBYHOLMX 06CTOATENbCTBAX €ro
(06bekTe [OKa3bIBaHWS) MOXET CTaTb AOCTYMHOM Cy6bekTaMm [OKasblBa-
HWA, B CBA3M C YeM He BCe OOCTOATENbCTBA Aena MOryT ObiTb ycCTa-
HOB/IEHbI. [03TOMY K MpeaMETY [0Ka3blBaHUS MOXET OTHOCUTLCA TOSb-
KO Ta MH(opmaumsa 0 (hakTUYECKMX OOCTOATENbCTBAX fena, KoTopas
BK/IIOYEHA B MPOLLECC AOKAa3blBaHMA.

COOTHOLUEHWE MOHATWIA 06bEKTA 1 NpeAMeTa AOKa3bIBAHUSA HALLIO
CBOe CBOEOOpa3HOE MPEeNOMIEHNE B MOHATMAX «KPUMUHAIMCTUYECKAA
XapaKTepucTvKa NPecTynneHwii» W: «CNeAcTBeHHas cuTyauus». B. A.
Obpasuos 1 B. I'. TaHaceBny nuwyT: «lpecTynneHne coBepLUaeTcs 3a
pamMKamu YrofioBHOro CyfJorpou3BOACTBA M OCTaeTCA PeabHO CYLLECT-
BYIOLLMM SIB/IEHWEM HE3aBMCUMO OT TOFO, BEAETCA WM HeT MO MoBOAY
ero paccnefosaHue, /I B TOM, U B ApYrom criy4ae OHO VIMEeT CBOI Xa-
PaKTEPUCTMKY (KpUMMUHaNUCTMUecKyto.— ABT.). CrefCcTBeHHas Xe cu-
Tyaumsi He CyLUECTBYeT BHE paMOK MeXaHW3ma C/efCTBEHHOro Npowus-
BOACTBA NO YronoBHoMy fAeny. OHa — MNpPOAYKT 3TON AeATeNbHOCTY,
006YyCnOBMEHHOe et0 NOABMXKHOE, AMHAMUYECKOE ABfleHne. HeT paccneo-
BaHWS — HET CNeACTBEHHOM CUTYaLmMm».

M310)keHHOe MOKa3blBaeT, YTO KPUMWHANIUCTUYECKAsA XapaKTepu-
CTMKA NPECTyn/eHUs OTHOCUTCA K 0OBbEKTY A0KasblBaHMA (paccnefoBa-
HWS), CNefCTBEHHaA CUTYaUus — K ero npeamery.

MpeonoxxeHHas HaMu TPaKTOBKa NpeAMeTa L0KasbiBaHWA CYLLECT-
BEHHO OT/MYAETCA OT TPAAMLIMOHHON Kak 3apaHee OnpefeneHHOro Kpyra
NOANEXaLUMX YCTaHOBEHNIO (haKTUUECKUX 06CTOATeNbCTB fena. [lo-
CnefHsAA CBA3bIBAET MOHATWE NpeaMeTa foKasbiBaHusa co cT. 15 OcHoB
(«O6cTOATENLCTBA, NOAMNEXALLME [A0KA3bIBAHUIO MO YrOIOBHOMY [eny»),
YTO BbI3bIBAET BO3paXKeHUs. lMpW TaKO TPaKTOBKE COAEPXKaHUA YKa-
3aHHOI CTaTbM 3aKOHA OHa He OTPaXXAeT BCEX Pea/lbHbIX CUTyalLMid, BO3-
HUKaIOLWWMX B npouecce foKa3blBaHUs. «CoObITUA NPECTYNNEHUA» MOXET
Ha camoM fene He 6bITb, MOXET He ObITb Y «BUHOBHOCTM 0BBMHAEMOTO».
Bosee Toro, KpuTMKyemasa TpakToBka CT. 15 OCHOB HaxoauTCA B U3BECT-
HOM MPOTMBOPEYMUN C MONOXEHMAMN CT. CT. 2, 14 n 16 Tex xe OCHOB,
KOTOpble TPebyloT He AOMycKaTb MPUBEYEHWUS K YFOIOBHOW OTBETCT-
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BEHHOCTU U OCY>XAEHWS1 HEBMHOBHbLIX (CT. 2 OCHOB), NMpeaycmaTpuBatoT
BO3MOXKHOCTb (M HEOOX0AMMOCTb) yCTaHaB/MBaTb HE TOMbKO Hannyme
HO 1 OTCYTCTBMe OOLLECTBEHHO OMacHoro gesHus (ct. 16 OcHoB), 06s-
3bIBalOT YCTaHaBMMBATb KaK ynmnyarowme, Tak U onpaBfblBatoLime 06Bu-
Hsemoro obcroaTesbeTea gena (ct1. 14 OcHoB). Takum 06pa3oMm, yKasaH-
Hble CTaTbM 3HAYUTE/IbHO PacLUMPSIOT KPYr 06CTOATENbCTB, YCTaHaBW-
BaeMbIX MO fefly, KOTopble He npefycmatpusaet cT. 15 OcHos. Mpegna-
raemasi >xe HaMn TPaKTOBKa NpeaMeTa f0KasbiBaHUA YCTPaHSeT BO3MOX-
HOCTb 3TUX NPOTUBOPEYNiA B 3aKOHE. B COOTBETCTBMI C HEW COAepKaHue
cT. 15 OCHOB [JO/MKHO TPaKTOBATLCS He Kak MpeaMeT JoKasblBaHus (M He
06DBEKT €ro), a Kak mporpammMa [okasblBaHuUs (YCTaHOBMIEHWs) onpefe-
NeHHbIX 06CTOATENLCTB NO Aeny. Cnefyet cornacutses ¢ KO. M. 'poLuo-
BbIM, KOTOpPbIA NULLET, 4TO CT. 15 OCHOB «rOBOPMT He 06 06beKTe Mo-
3HaHWA WM NpefMeTe [OKasblBaHWsA, & 0O6CTOATENbCTBAX, MOAJIEXALLMX
[0Ka3blBaHWIO MO YroN0BHOMY fefly, YeM MOAYEepKVBAeTCA cneunduka
Cyfe6HOro Mo3HaHWs... HanpaBMeHHOro Ha [OoKasblBaHWe 3anporpammu-
POBAHHOTO B, 3aKOHe 06bLeKTa». 3fecb aBTop, Npasfda, LOMYCKaeT HeKo-
TOPYIO HETOYHOCTb, FOBOPA O «3anporpaMMUpOBaHHOM 06beKTe», 160
00BEKT MPOrpaMMMpPOBaTh Hefb3s, Ha TO OH 1 0OBLEKT, YTO CYLLECTBYET
He3aBUCUMMO OT Kakux-nmbo nporpamm. CT. 15 OcCHOB orpegensieT He
06beKT, a NporpaMmy [0KasblBaHUA B MPOLIECCe YCTaHOBMEHUs 06CToS-
TeNbCTB, HEOOXOAMMbIX AN NPaBWIbHOrO paspelleHns gena. 3akoH He
CNy4aiiHO roBOPUT O [OKa3blBaHUM 06CTOATENLCTB, & He (DaKTOB; 3TK
MOHATMA NofgYac HeO6OCHOBAHHO OTOXAECTBAAIOTCA B HALLei nuTepaty-
pe. Mexay TeM 06CTOATENbCTBA — 3TO AB/IEHWNA 06BLEKTUBHON Ae/CTBU-
TeNbHOCTW, CYLLECTBYHOLLME HE3aBMCMMO OT TOr0, NO3HaHb! OHW U/W HET.
®akTbl — 3TO Te 0OCTOATENILCTBA, KOTOPbIE YXKe Mo3HaHbl. OTctoga 06-
CTOSATE/NbCTBA AeNa BbICTYNalT Kak 06beKTbl MO3HaHMSA ([OKa3biBaHMS),
(hakTbl — Kak Ux pesynbTaT. TpaguuMoHHas TpaKTOBKa MpeAMeTa foKa-
3blBaHMA Kak Kpyra 06CTOATENbCTB, MOAMEXALLMX YCTaHOB/EHWIO, CBA-
3aHa C KOHLenuuein cocTa3aTenbHOro NMOCTPOEHUS YrOM0BHOIO Npo-
Liecca, NPy KOTOPOM Kaxzas CTOpOHa (06BMHEHMA U 3aliMTbl) 06s3aHa
[0Ka3blBaTb 06CTOATENbCTBA, NIEXKALLME B OCHOBE €€ YTBEPXAEHWIA.

Tak, B. C. 3eneHeukuii nuweT: «[oKasbiBaHNE B YrOIOBHOM Mpo-
Llecce npegnonaraeT HaMuMe [OKAa3blBAEMOrO MNONMOXKeHMA (Te3uca). B
YroNoBHOM MpoLecce TakMM Te3UCOM SBNSETCA 06BUHEHWE, (hopMmy/u-
pyeMoe opraHamu pacc/iefoBaHus, NoTeprnesLwyM, NPoKypopomM. OTCyT-
CTBMe Te3nca 0O6BUHEHWS CBUAETENLCTBYET 06 OTCYTCTBMM NpeamMeTa fo-
KasbiBaHUA. C yYeTOM CKas3aHHOro, Mof npeiMeToM [0Ka3biBaHUA MOHU-
MaeTC COBOKYMHOCTb OGCTOATENbCTB, WHKPUMUHUPYEMbIX KOHKPETHO-
MY IULLY».

Kputukys stot B3rnqag, L. M. Ka3 cnpaseg/imBo 0TMeTuna, 4yto,
COr/lIaCHO eMy. NPeAMeT 40Ka3blBaHUA BO3HWMKAET TO/IbKO NOC/e npuse-
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YeHWs NMLa B KavecTBe 06BMHSEMOro (korfa copmynmpoBaH 06BUHU-
Te/lbHbIN Te3nc), a 0 3TOro HU NpeaMeTa, HW NpoLecca JoKasbiBaHNS He
CYLLECTBYET, C YeM HEfb3s COrnacuTbLCA.

[leno He TOMbKO W He CTOMbKO B 3TOM, CKOMbKO B OHOCTOPOHHEN
06BMHUTE/NLHON TPaKTOBKe mpeameTa AokasbiBaHus B. C. 3eneHeukum
KOTOpas HaxoAWTCA B NPOTUBOPEYNM co CT. CT. 2,14, 1 16 OcHOB.

CkaszaHHOe elle pa3 CBUAETENbCTBYET O Hay4HOW Heco-
CTOSTENbHOCTW NOMbITOK aHANM3UPOBaTh COBETCKMIA YrO0BHbIV NpoLecc
N [0Ka3aTeNbCTBEHHYIO [eATENIbHOCTb B HEM Yepes Mnpusmy MpuHumna
COCTA3aTENIbHOCTH, HE CBOMCTBEHHOrO EMY U He BbITEKAIOLLErO M3 ByKBbI
N lyxa COBETCKOr0 Yros0BHO-MPOLEeCCyalbHOro 3akoHa. Moatomy Bnos-
He CrpaBedMBO OblN MOABEPTHYT KPUTMKE B3rIAL, COrIacCHO KOTOPOMY
KaKAbli Cy6beKT [OKasblBaHWS B Yro/0BHOM MpOLIECCe «MMEET CBOWA
npeaMeT  [OKa3biBaHWS», SBAAIOLMIACA COCTaBHOM 4acTblo 06LLEro
npegMeTa [oKasbiBaHWA. BMecTe ¢ TeM He WCKNYaeTcs BO3MOXHOCTb
roBOPUTbL O NpeAMeTe OTAE/bHbIX CMeACTBEHHbIX (M MHbIX NPOLECCY-
aNbHbIX) AEACTBUIA (3KCMEPTU3bI U T.4.) Kak COCTABHOM YacTu npegMeTa
[0Ka3blBaHKsA, 0 YeM MOMJET peyb B CrefyroLem naparpade.

CornacHo cT. 15 OcHoB (cT. 68 YTIK), K uucny ob6CTOATENbCTB,
YCTaHOB/IEHME KOTOPbIX HEOOXOAMMO AN NPaBU/ILHOTO paspeLleHns ae-
na, OTHOCATCA: CO6bITME MPECTYMIEHNs, BMHOBHOCTb OGBMHSIEMOrO M
MOTUBbI MPECTYMNEHNs,, 06CTOATENbCTBA, BAMSIOLLME HA CTEMEHb M Xa-
paKTep OTBETCTBEHHOCTV 06GBMHAEMOro, XapaKTep W pasmep MPUYMHEH-
HOro yuepba, a Takke 06CTOATENbCTBA, CNOCOOCTBOBABLUME COBEpLLE-
HWIO MPECTYMNEHNS.

YKaszaHve 3aKOHa Ha 3TV 06CTOATENbCTBA HAA0 MOHMMAaTh Kak
nporpamMmy [0Ka3aTeNnbCTBEHHOM AeATeNbHOCTU CneoBaTeneil u cyga no
paspeLUeHno BOMPOCa O HaMYMKM WKW OTCYTCTBMWM Ha3BaHHbIX 06CTOS-
TenbCTB. Kpome TOro, HEO6xX04MMO MMETb B BUAY, UTO HeYCTaHOBNEHNE
NOOro M3 HUX, ECAN MPUHATbI BCE BO3MOXKHbIE MO 3aKOHY Mepbl K MX
YCTaHOB/EHWIO, He OCBOOOXAAeT crefoBaTens M cyh 0T 0643aHHOCTM
paspelleHus gena. OHO JOMKHO ObiTb MBGO NPEKPALLEHO CriefoBaTeneM,
nnbo nepefaHo B cyf. OBBUHAEMBIV SOMKEH ObITb MO0 OCYXAEH, 60
onpaegaH CyfoM. 3TO TakkKe CBMAETENbCTBYET O TOM, YTO HUKaKOro
«3arnporpaMM1poBaHHOr0 06beKTa» Yy A0Ka3blBaHWA HET, a eCTb /MLUb
nporpamMmMa CamMoro J0KasbIBaHus.

YCTaHOB/IEHE 0BCTOATENLCTB, MPeAyCMOTPEeHHbIX CT. 68 YTIK,
[aeT OCHOBaHWe CfiefoBaTeNio U Cyay NPUHATL NO feny onpegeneHHoe
peLleHune Kak B X0fe NpOoM3BOACTBA, TaK 1 MO ero OKOHYaHun. 3T0 MOryT
ObITb peLleHVs 06 13bpaHUM B OTHOLUEHWW MOL03PEBAEMOr0 B MPecTyr-
NeHVM nua COOTBETCTBYIOWMX Mep MPOLECCYasIbHOrO NPUHYXAeHUs, 0
NPUBNEYEHUN €ro B KayecTBe 0OBUHSEMOro, O MPUOCTAHOB/IEHUMN [ena,
06 OKOHYaHWM MPOW3BOLCTBA MO HEMY COCTaBfleHWEM OGBWMHUTENBLHOIO
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3aK/0YeHns, 0 MOCTaHOBNEHUM NPUIOBOpa, O MpPeKpalleHnn fena v ap.
CnepoBate/ib U Cy[, NPUHUMAIOT YNOMSHYTbIE PeLLeHUs B 3aBUCUMOCTU
OT TOro, COfepXar WIN HeT YCTaHOB/IEHHbIE UMW 06CTOATENLCTBA MPU-
3HaKVM COCTaBa KOHKPETHOrO MNPECTYMeHus, npesycMOTPEHHOro yro-
NIOBHBIM 3aKOHOM, HaCcKO/IbKO OMacHo faHHOe MpecTyrnieHne BoobLLe 1 B
3aBMCYMOCTU OT €ro KOHKPETHbIX 06CTOSATENLCTB B 0COGEHHOCTH. B 3TolA
CBA3N B Hallieli NnTepaType M B MPaKTUYECKOWR AeATeNbHOCTM Hepeako
OTOX[ECTBNAOTCA Takue 33724, Kak yCTaHOB/EHE 0BCTOATENLCTB Aena
N HaMuus B JENCTBUAX 0OBMHAEMOrO COCTaBa MPECTYMN/IEHUS.

Takoe OTOXAECTBNEeHWe MNpPeACTaBNAETCH HenpaBOMEPHbIM. YTo-
JIOBHO-NPOLIECCYya/ibHOE 3aKOHOLATeNbCTBO Pas3/inyaeT BOMPOC O TOM,
WUMENo N MecTo [esiHWe, B COBEPLUEHMN KOTOPOro 06BUHSAETCH /MU0, U
BOMPOC O TOM, COAEPXUT /I OHO COCTaB NPECTYN/IEHUSA U KaKUM UMEH-
HO YroN0BHbLIM 3aKOHOM npegycmoTpeHo (r.n. 1 u 2 ct. 303 YTK). Mep-
Bblli BOMPOC PeLIaeTcs MyTeM Yro/0BHO-MPOLECCYaTbHOMO A0Ka3blBaHNS
Hamuns (OTCYTCTBUA) AesHUS, T. €. YCTAHOB/IEHWEM ero ¢ NOMOLLbHO Cy-
JebHbIX [oKa3aTenbCTB (MX COBMpaHus, MPOBEPKM U OLEHKM). BTopoii
BOMPOC peLLuaeTca nyTeM HOpPUAMYeCKoro (YronoBHO-MpaBoBOro) aHanmsa
YCTaHOBNIEHHOIO [JesHUs, U B 3TOM C/lyvyae [0Ka3aTe/lbCTBEHHas [esi-
TENbHOCTb CyAa MMEET YXKE MHOM (YMCTO NOrnYeckunid) xapakrtep. Pas-
rpaHuyeHne yKasaHHbIX BOMPOCOB UMEET He TOSbKO TeOPeTUYECKOe, HO
N NpakKTUYeckoe 3HaueHne. CnefoBaTtesib U Cyf, Npex/jie YeM pellaTb BO-
MpoC O HaIM4YMU B [JENCTBUAX OOBMHSIEMOr0 COCTaBa MPECTYMEHMS,
[O/MKHBI YCTAaHOBUTL BCe €ro pakTuyeckme 06CToATeNbCTBA. B npakTuke
3TO He BCerja fenaercs.

Cratba 68 YTIK npefycmarpuBaeT yCTaHOB/IEHWE He TO/bKO 06-
CTOATENbCTB, UMEIOLWMX OpUAnNYecKoe (YronoBHO-NPaBOBOE) 3HAYEHUE,
T.6. HEOOXOAMMBIX 4151 NPaBUIbHOM KBaNNUKaLyn NPeCTynNeHNs 1 on-
pefeneHns CTENeHN ero 06LLECTBEHHOM OMacHOCTH, HO TaKke 1 06CTos-
TeNbCTB, HE UMEIOLLMX TaKOro 3Ha4eHUs, HO YCTaHOB/IEHWNE KOTOpPbIX He-
06X0OMMO AN peLleHWs 3afay MpeaBapuTeNbHOro paccnefoBaHns 1
BCEro yronoBHOro npotecca B Lenom. Tak, n. 1 ct. 68 YTIK Tpebyer yc-
TAHOBNEHUS MeCcTa W BPEMEHW COBepLUeHUs OOLLECTBEHHO OMacHOro
JEAHMS, XOTS N0 OOMbLUMHCTBY COCTABOB MPECTYN/EHUid 3T 06CTOoN-
TeNbCTBA HE B/IMAIOT Ha KBaNM(MKAUMIO fesHus. be3 ycTaHOBNeHMs yKa-
3aHHbIX 0OCTOATE/ILCTB COOTBETCTBYIOLLEE [esHNe HeNb3s CUMTATb yCTa-
HOBJIEHHbIM.

BbisicHeHWe MOHATWI 06 06bEKTe W MPeAMETE YrOSIOBHOTO Mpo-
Liecca 1 ero OCHOBHOTO COfiepXXaHUs — CyeGHOro [j0KasbiBaHWS — faeT
BO3MOXHOCTb PELUMTb BOMPOC 06 0GLEKTE U MPEAMETe OTAENbHbIX Cres-
CTBEHHbIX U MHBIX MPOLECCYyarbHbIX AECTBUIA, B TOM YKCIe TeX, KOTO-
pble CBA3aHbl C WCMOMb30BAHWMEM CMEeLMarbHbIX 3HaHWIA (B PasMUHbIX
(hopmax) Npu NPOM3BOACTBE MO YrOMOBHLIM feNam.
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A. A. laBneTtoB
OCHOBBbI Yro/1I0BHO-NPOLEeCcCyasibHOro No3HaHUA
CBeppnoBck, 1991, c. 89-102

MPEAMET W MPEAE/bI ¥YTOJIOBHO-MPOLECCYAJIbHOIMO
MO3HAHNA

Mo3HaHWe, Kak 1 106as YenoBeYyecKas AesTeNbHOCTb, MPELMETHO,
T. €. HanpaBfieHO Ha OMnpefeneHHbI Kpyr CBOMCTB U OTHOLLEHWIA W3y-
yaeMoro o6bekTa. Kaxgblii BUA MO3HAHWA XapakTepuayeTcs, Mpexnae
BCEr0, CBOVM NPegMeTOM. PacKpblBas CYLLHOCTb U COfEPKaHMe YrooB-
HO-NPOLLECCYanbHOrO MO3HaHWSA, Mbl HE MOXEM MMHOBATb BOMPOC O ero
npeameTe, Tem 60/iee YTO K aHHOMY MOMEHTY OMpefeneH OGLEKT yro-
NIOBHO-MPOLLECCYa/IbHOrO MO3HAHUS, BbIAeNEHbI COCTABHbIE EF0 3/1EMEH-
Tbl - [0Ka3aTeNbCTBA 1 06CTOATENBCTBA, PACCMOTPEHO UX COAEPXKaHWE 1
CTPYKTYypa.

WcTopus Bonpoca

[o npuHatna OcHOB yronosHoro cygonpoussogcrsa (1958 r.) B
MpoLeccyanbHO nuTepaType NMWb  HEKOTOpPble aBTOPbl BEN  peyb O
«npefenax uccnefoBaHus», «npefenax AoKasblBaHUA», «MpeaMeTe AoKa-
3bIBaAHMA» MO Yro/0BHOMY [Jefy, TPaKTys UX Kak COBOKYMHOCTb (DaKTOB,
00CTOATENLCTB, MOAMEXALLMX YCTAHOB/IEHWIO MO YrONOBHOMY [Aefy [ANiS
MPaBUNLHOIO ero paspeLueHns. Takum o6pas3oMm, ABa NOHATUS - Mpeame-
Ta W NPefenoB [OKa3blBaHWA B TO BPeMA OTOXAECTBAUCL. O60CHOBbI-
Basi OfHO3HAa4YHOCTb NpeameTa 1 npegenos, . M. MWHbKOBCKMWIA nncat:
«[pegenbl [oKasblBaHUA NO KOHKPETHOMY YrOfIOBHOMY [efly ABNAHOTCA
Mo CyLLECTBY rpaHuLaMK npefmMeTa rnokasbiBaHu4... ccnegosarb npea-
MET [OKa3blBaHMA - 3HAUMT HalTW 1 1ccnefoBaTb BCe HEOOXOaAVUMbIE 4N1S
YCTaHOB/IEHMA CYLLECTBEHHbLIX (DAKTOB [Aefa 4oKa3aTenbCTBa, Mcyepnarb
npegensl fOKasblBaHNA - 3HAUYUT YCTaHOBUTL C MOMOLLIbIO fA0Ka3aTe/1bCTB
BCE CYLLECTBEHHbIE 0OCTOATENLCTBA AeNay.

Takoil NOAX04 MOXHO 06BbACHUTL ABYMSA MpuUMHamu. Bo-nepsbix,
COOTBETCTBYIOLLMM YPOBHEM NPOLIECCYaNIbHOM HayKu TOro BpeMeHu. OT-
CYTCTBME METOLO0MIOrMYeCKN 060CHOBAHHbIX PELLEHUI MCXOAHLIX BOMPO-
COB Yr0/I0BHO-MPOLECCYaNbHOr0 MO3HAHUA: O MOHATUK ero 06bekTa, A0-
KasaTe/bCTBax M 06CTOATENbCTBAX, - HE MOI/I0 He CKa3aTbCA HeraTvBHO
Ha TPaKTOBKE TakMX MPOM3BOAHbIX MOHATWIA, Kak MpeaMeT U npedenbl
YroMI0BHO-NPOLeCCyaibHOro Mo3HaHus (fokasbiBaHus). Bo-BTopbIX, OT-
CyTCTBMEM B AelicTBoBaBLUeM Torga YK eAMHOro s Bcex yrofoBHbIX
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[en nepeyHs 0OCTOATENLCTB, NoANexawmx fokasbiBaHuio. B YTK
PC®CP 1923 r. Kpyr ycTaHaB/UBaeMbIX OOCTOATE/NLCTB ONpesensncs
NNLLb NPUMEHMUTENBHO K OTAE/bHbIM CTaguAM YrofioBHOTO npoLecca U K
TEM WA VHbIM MPOLECCyabHbIM aKTamM, BbIHOCMMbIM MO YrO/10BHOMY
Jeny, Hanpumep, K 06BUHUTENILHOMY 3akntoueHuto (cT. 207), npurosopy
(cT. 320).

C npuHaTMemM OCHOB YrofioBHOro CyZ0npou3BOACTBa CUTYaLus
HecKo/IbKO U3MeHunnack 6narofjaps, B Nepeyto oyepefb, HOPMaTUBHOMY
3aKpenneHno  06LLEeCO3HbIM  3aKOHOaTeleM eAMHOro AN BCeX Yro-
NOBHBIX AeN MepeyuHs «06CTOATEeNbCTB, NOAIeXAMNX J0KA3bIBAHWKO MO
yronosHomy fgeny» (cT. 15). OfHW npoueccyanucTbl He YCMOTpenu B
3TOM OCHOBaHUA ANa AuddepeHUmaumMn npegmeTa U npeaenos [oKasbl-
BaHWA, MPOLO/XKaa 0TCTaMBaTb MX paBHO3HAYHOCTL. Tak, P. [I. PaxyHoB
YTBEPXAa/, UTO «Npefesbl [OKa3blBaHWS - 3TO MEHEe ya4yHOe Bblpaxe-
HWe 06CTOATENbCTB, MOA/IEXALMX A0KA3bIBAHUIO MO YrONOBHOMY [eny».
Mo mHeHnio M. C. Ctporosuya, «onpefefieHne npeLmera LoKasblBaHWsA
03HayaeT onpeaeneHve NPeAenoB U Hanpas/IeHUsa UCCNeLoBaHUA Mo fJe-
ny».

BONbLWMHCTBO npoLeccyasiMcToB nocne npuHATUA OCHOB CTasiun
pasrpaHuuvBaTh NpeaMeT W npefensl oKasbiBaHWsA. YTo e 6epeTcs B
KayecTBe KpUTepus Takoro pasrpaHuyeHua? Yaile BCero HOPUCTbl UC-
MOJIb3YHOT KaTeropun «Lefb - CpeacTea». «Eciu npegmeT foKasbiBaHWA,-
nucana M. C. SNbKMHA,- 0TBEYaeT Ha BOMPOC - Ha YTO Hanpas/ieHOo Yro-
NOBHO-NpoLecCyasbHOe [0KasblBaHWe, T. €. YTO COCTaB/seT ero 6/u-
Xailwyto, HeMoCpPefCTBEHHYIO Liefb, TO Mpegesbl foKasblBaHWs OTBeYa-
0T Ha BOMPOC O TOM - MPW MOMOLLY Yero, KakumMu cpeactsaMun obecne-
UMBaeTCA ONTUMaNbHAA rnybuHa 1 JOCTOBEPHOCTL MO3HAHUA (PAKTOB U
06CTOATENBCTB, COCTABNALLMX NPeAMeT foKa3biBaHMA. CnefoBaTe/NbHO,
B3aMMOJENCTBIE MeXay MNpeAMETOM W MpeAenamMu [0KasblBaHWSi eCTb
B3aMMOJENCTBIE MEXAY LIENbH0 1 CPEACTBAMM €€ JOCTMKEHMUSA»,

MockonbKy AaHHas MoCblKa pasMexeBaHus npeameTa v Npeaesnos
MPVUMEHSIETCS MHOTMMM aBTOPamm, TO U BbIBOAbI MX AO/MKHbI ObITb eau-
HbIMW, Befb MOA YI/IOM 3PEHMSt KaTeropuid «uefb - CPeAcTBa» paccMat-
pUBAKOTCA OfHW U Te XKe SIBMIEHMSA, M3ydaemMble MO YrofioBHOMY feny. B
[ENCTBUTENBHOCTM XKE OTHOCWUTENbHOE eAMHCTBO B3r/S40B HOPUCTOB Ha-
6nofaeTcs VWb B TPAKTOBKE MpeAMeTa AoKasbiBaHUA. TaKoBbIM B yro-
NOBHO-MPOLLECCYabHON  INTepaType MPU3HAETCa «cucTema 06CTos-
TeNbCTB, BblpaXKaroLWMX CBOWCTBA M CBA3W UCCMEQYEMOro COObITUSA, Cy-
LLECTBEHHbIE A1 MPaBWIbHOIO PaspeLLeHns YrosoBHOMO Aefia U peanu-
3aUuMM B KaX40M KOHKPETHOM Cfyyae 3afay cyfonpoussoacTsa». OfHa-
KO B MOHMMaHWX NpefenoB [0KasblBaHWS MPOLECCYaICTbl CYLLECT-
BEHHO pacxogsaTcs. Mpuyem pasHOrnacus MeXay HUMWU CTONb BEWKM,
YyTO B HOPUAMYECKOW NUTepaType HacuuTbiBaeTca 6ornee AecaTka gegm-

379



HULMIA 3TOro MOHATUSA. Mpefensl 40Ka3biBaHWA ONPefenstoTcs Kak rpa-
HULBI UCCNEefoBaHNS (DAKTOB, CYXXaLIMX A0Ka3aTeNbCTBaMM; FPaHuLLbl, B
KOTOPbIX OCYLLECTBNSETCS COGMpaHMe, MpOBepKa M OLEHKa [oKasa-
TeNbCTB Ha Pas/IMUHLIX CTaAMsX Mpolecca; Heo6xogumas rny6uHa mc-
CnefloBaHUs 0BCTOATENbCTB [efa; rPaHMUbl [0KasbiBaHWSA, BbIpaXato-
LLWe MOMHOTY NMPOBEPSiEMbIX MO ANy BEpPCUid, rNy6UHY MccnenoBaHus
06CTOATENLCTB, @ TakKe 06bEM [0KA3aTeNbCTB, HEOOXOAUMBIX As Mo-
CTVDKEHUS MpeaMeTa [0KasblBaHWS 1 060CHOBAHUS BbIBOAOB MO [eNy»;
06beM [I0Ka3aTeNbCTB W HEOGXOAUMBIX AfS UX MOSyUYeHUs ClefCTBEH-
HbIX U Cyae6HbIX AeACTBWIA, 06GECMEUMBAIOLLMX MOSHOE, BCECTOPOHHEE U
06bEKTVBHOE YCTaHOBMIEHME BCEX KOMMOHEHTOB MpeaMeTa [A0KasbiBaHMsl
Mo KaXAOMY KOHKPETHOMY YFOMOBHOMY feny; WHAMBMAYaNbHbIE ANs
KaXK[J0r0 Yro/IOBHOIO fiefla (hakThl; «AeicTBMs, HEOGXOAMMbIE ANs YCTa-
HOBNEHUS [0Ka3aTeNbCTB, MOCPEACTBOM KOTOPbIX [OKa3blBaeTcs Mpef-
MET [I0KasblBaHWS». VIMeloTcs W Apyrue onpefeneHus, NpeacTas/sio-
e co6oli pasnnuHble Bapualuy MpuBefeHHbIX. Hambonee e nomny-
NsipHa TOUKa 3PEHKsI, COTMacHO KOTOPOIi NpefienaMn [0KasbiBaHWA SiB-
NSIeTCA Takas COBOKYMHOCTb [OKa3aTeNbCTB, KOTOpas Heo6Xoauma u
[OCTaTOuHa ANS YCTaHOBMEHUS OBCTOSATENLCTB, 06PasyroLMX MpPeameT
[0Ka3bIBaHWA MO YrofoBHOMY feny.

Hafo nm roBoputhb, B KaKOM He3aBWAHOM MOJSIOXKEHWNWN OKa3blBaeT-
CA M3yYatoLMiA YronoBHbIA MpoLuecc, a Takke obyvarowmii emy, MbiTa-
ACb pa3obpaTbCsi B TaKOM MHOroo0pas MHEHWIA W, TNaBHOE, HaWTh
Hanbonee 060CHOBaHHOE, T. €. TEOPETUYECKM N MPAKTUYECKN LieHHOe?!
Bpsg v faHHYO CUTyauMi MOXHO pacueHUTb Kak HOpMaslbHOe CO-
CTOSIHME HayKW, B KOTOPOW JO/MKHbI ObITb pas3fiMyHble KOHLENuUMm, obec-
neunBaroLLye ee passuTre. Takoe 06MIMe B3aMMOUCKIIHOHAIOLWMX B3rs-
[0B Ha OJHO U TO XXE MOHATUE CBUAETENLCTBYET O HEHOPMA/IbHOM MOJI0-
YKEHWU, CMOXMBLLEMCS B TEOPUM YrONOBHOrO mpouecca. [octaTouHo co-
CNaTbCsl Ha SIBHOE NI0rMYEcKoe NMPOTMBOPEYNE: eCiM NPeaMET U Mpeaensl
[0Ka3blBaHWs1 COOTHOCATCA Kak Liefb U CPeACcTBa, a NPeAMET NOHUMAETCS
BCEMM aBTOpaMK MO CYLLECTBY OAMHAKOBO KaK CKUCTEMa 06CTOSATENbCTB,
NoANeXallnx yCTaHOB/EHWIO MO YTOIOBHOMY fefny, TO U B ONpeaesieHnn
NPeAenoB AO/MKHO ObITb B MPUHLMMNE TAKOE XKE efMHOAYLLNE.

MepBblii BONPOC Npu OGHAPYXXEHUW [aHHOW CUTyauuu - B Yem
MPUYKHBI TAKOTO NMOMOXEHUA? K COXANEHMIO, 3TOT BOMPOC B YrO/I0BHO-
MpoLeccyasibHOM uTepaType He cTaBuTCs. TOT UM UHOM aBTOP OrpaHu-
UMBAETCA KOHCTaTauuel CyLIECTBYIOLMX B3r/S0B, BbIpaXKaeT Hefo-
BO/IbCTBO MO MOBOAY WX MHOT00Gpasus v 60 MpPUCOEAMHSETCS K 0f-
HOMY U3 HUX, NGO Mpef/iaraeT CBO, OYEPeSHYO TPAKTOBKY MpeaenoB
[OKa3blBaHWS MO YrofnoBHOMY fefly. B pesy/bTaTe KOJMYECTBO TOYEK
3peHUsi BO3pacTaeT, a npo6siemMa NpeaenoB A0KasblBaHWs CTAaHOBUTCS BCe
CNOXHee W 3anyTaHHee. Buas 3To, HEKOTOPbIE HOPUCTLI OTKA3bIBAKOTCS
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OT MONbITOK PeLInTb JaHHYH0 npobnemy. Tak, B. A. baHuH, paccMoTpeB
€e HblHEelHee COCTOSIHME, MNpWLLEN K BbIBOGY O OGecrnonesHoctu, He-
HY)XKHOCTU MOHATUA NPeLenoB foKasbiBaHWA. [10 ero MHEHMIO, 3TO MOHSA-
TWE «OCTaeTCsA HeonpeaeneHHbIM B TEOPUM J0Ka3aTeNbCTB U B HALWW LHU.
W, kaKk Mbl nonaraem, NpeanpUHUMATL YCUNA K ero fasbHenwen paspa-
OOTKe He MMEET CMbICNa - HET HUKaKMX MPeAnochbINIOK caenartb ero npo-
JOYKTUBHBIM 1 B ByayLiem. Jlydile 0TKasaThCs OT HEr0 U COCPeAoTOUUTb
yCunus Ha paspaboTke NOHATUSA LOCTATOYHOCTU AOKa3aTeNbCTB».

HeTpyaHo 3ameTuTb, 4yTo XO0TA B. A. BaHWH 1 npepnaraeT oTKa-
3aTbCA OT MOHATMA MPefenoB [0KasblBaHWUs, OAHAKO npobnemy, Bblpa-
YKEHHYIO 3TUM MOHSATUEM, OH He OTPULLAET, a NNLLb NO-UHOMY ee (hopMy-
NVPYET, cunTas HeobXOAUMbIM BMECTO MPEAEnoB 3aHATLCS pa3paboTKol
Npo6/ieMbl JOCTATOYHOCTM J0Ka3aTeNbCTB. ITO, C O4HOW CTOPOHbI, CBU-
[eTeNnbCTBYeT 06 06BEKTMBHON OCHOBE AaHHOW NPO6/EMbI, T. €. 0 HaK-
YnK peasnbHbIX MPeANOCHIIOK BbIAENEHNA KaKoro-nmbo MOHATWS, Bblpa-
XKaloOLEero WHOM, YeM NpeaMeT, acnekT YronoBHO-NPOLEeCcCyabHOro no-
3HaHusA. C ApYyroi >ke CTOPOHbI, 3aMeHa MOHATUA «MNpejesbl f0KasblBa-
HUS» Ha «[OCTaTOYHOCTb [OKa3aTeNbCTB» caMa Mo cebe He ucnpasnseT
CYLLECTBYIOLLEr0 B TEOpUM MONOXKeHUs. Befp 1 B BONpoce 0 JOCTATOM-
HOCTW [0Ka3aTeNlbCTB CPeau FOPUCTOB HET eAMHCTBA MHEHMIA. BCNOMHMM
X0T Obl pa3HOOOM B TPaKTOBKE MOHATWUSA AOKasaTeNbCTBa. PelleHue
npo6nemMbl Npesenos BUAUTCA He B OTKa3e OT 3TOr0 MOHATMA, & B BbIsB-
NEHUN METOAO0/MIOMMYECKUX N HOPMATMBHBLIX €8 OCHOB W HaXOXAeHWs
[ENCTBUTENBHOTO CMbIC/A U MecTa NpejenoB B CUCTEME MOHATUIA yro-
NOBHO-MPOLLECCYaNlbHOro MO3HaHMS.

MeTOoA0M0rMYeCKMe N HOPMATMBHbIE MPEANOCbITKN pasrpaHuyeHmns
npeAMeTa U MpPefenoB YroioBHO-NPOLECCYasIbHOr0 NMo3HaHWs

M3noXeHHOe M03BONSET CHOPMYNMPOBATL fiBa UCXOAHBIX CyX[e-
HUsl, KacatoLyxcst Npobnembl NpegmeTa U npeaenoB No3HaHWS No yro-
noBHOMY feny. MepBoe - npoLeccyanbHas Teopus He 06X0ANTCS OfHUM
NOHATMEM MpeaMeTa No3HaHWUs (A0KasbIBaHWs), a UCMNOMb3YET, KPOME He-
ro, Apyroe rnoHsTHe - NPeAenoB NosHaHus (fokasbiBaHWs). MpuyemM pac-
CMaTPMBAIOTCA 3TW MOHATUS KaK B3aMOCBSI3aHHbIe 1 B3aMMO3aBUCUMbIE.
BTopoe - cpean OpPUCTOB eAMHO06PA3HOro Moaxoda K OnpeaeneHuto
[aHHbIX MOHATWIA He focTUrHyTo. OTClOAA, B CBOKO OYepefdb, CreaytoT
[ABa Bonpoca. Bo-nepBbiX, 4eM 06yC/0B/ieHa HEOBXOAMMOCTb MpUBIeYe-
HUS Hapsgy C MOHSTWEM NpeAMeTa MOHATUS MPeaenioB YronoBHO-
npoLeccyanbHOro nosHaHua? Bo-BTOpbIX, ecnin Ans audidepeHumaumm
JaHHbIX MOHATWIA MMEOTCS Heo6X0AMMbIE MPEANOCHINKM, TO KaK MeTo-
[0/M0rMYECKN N HOPMATMBHO 060CHOBAHHO MPOBECTU BOAOPA3AEN MEX-
Oy NpeAMETOM W npefenamu, ¢ TeM YToObl KaKA0e U3 3TUX MOHSTUIA He-
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CNo COBCTBEHHYHO CMbIC/IOBYHO Harpy3ky? 34ecb YMeCTHO NPUBECTY Ta-
Kve cnoBa: «/ICTopus pasBuUTMA HayKW CBUAETENLCTBYET, YTO BO3HMKHO-
BEHVE HOBbIX MOHATUIA BCErfa BbI3bIBAETCA NOTPEOHOCTLIO BbIPA3UTh He-
4TO HOBOE, 3aMeYeHHOe Ye/IOBEKOM B MPOLLECCE NO3HAHWS LelACTBUTENb-
HocTh. OAHaKo Korda nepef HaMmm Lenblil HAbop NOHATUIA, BbIPaXKaKOLLMX
OfHY W Ty >Xe CYLHOCTb, Mbl HW Ha TpaH He YBENMYMBAEM W He yr-
nybnsemM Hawm 3HaHUS 06 3TOM CyWHOCTW. bonee TOro, HauMHaetcs
JBWKEHVE NO KPyry, Korga ofHO NMOHSATWE OMNpeaensieTcs yepes Apyroe,
OTpaxarolee Ty >Xe camytd CYL4HOCTb. VIMEHHO MO3TOMY OCOGEHHO
B&XHO TOYHO pas3rpaHWy4MBaTh, Pa3feNiiTb MO3HABaTe/bHblE (YHKLMM
POACTBEHHbIX MOHATWIA». CKa3aHHOe B MOSIHOW Mepe OTHOCMTCS K Hbl-
HELLHEMY COCTOSIHMIO fieN B YTrO/I0BHO-MPOLECCYanbHOM Hayke B pelue-
HUW NPo6nemMbl NpeaMeTa U NPeAESIOB NO3HAHMS MO YrONOBHOMY AeNy.

WNTaK, 4em e Bbl3BaHa HEOOXOAMMOCTb MCMO/Mb30BaHNS ABYX Ha-
3BaHHbIX MOHATWIA? Bonpoc 3TOT He Cny4yaeH, MGO rHoceonorns 06xo-
ANTCA OfHAM U3 HWX - MOHATWEM MpeAMeTa NO3HaHWs, Torga Kak MoHs-
TVe NpeaenoB e He 13BeCTHO. OBBSACHEHWE TOMY [OCTaTOYHO NMPOCTOE.
dunocous paccmaTpuBaeT MO3HaHWE KakK [esTeNlbHOCTb Cy6bekTa Mo
NproBPETEHNIO HOBOFO 3HaHMA 06 06beKTe. Bce, 4TO MOCTUraeTcs Mmpu
TaKOM MO3HaHWKW, OXBATbIBAETCS MOHATMEM «NpeaMeT Mo3HaHus». Ero
CofepXaHne MOCTOSIHHO pacLuMpsieTcs U yrny6nseTcs, nbo TOMbKO B Ta-
KOM Cny4ae [OCTWUraeTcsi HOBOE 3HaHWe, HO BCErga OCTaeTCsl B paMKax
npegmeTa AaHHOM No3HaBaTeNbHOW AesTeNbHOCTU. VHbIMK cnoBamu, B
TeX PasHOBWAHOCTSX MO3HaHMSA, B KOTOPbIX MPUOOPETAETCs HOBOE 3Ha-
Hve (06blAEHHOE M Hay4yHOe NO3HaHWe), CyObeKT 06X0ANTCA OAHUM Tep-
MUHOM - «MPeAMET MO3HaHWs», 0603Ha4as UM BCe TO, YTO M3y4aeTcs B
MpoLecce No3HaHWS.

MHaa cuTyauma B NpaBOBOM MO3HaHUWU. Kak Yy>Ke ToBOPW/IOCH,
OHO HOBOIO 3HaHWs, B KOHEYHOM CYeTe, He [aeT, a KOHCTaTUpYyeT Haau-
ume UK OTCYTCTBME YXKE M3BECTHOrO 3HAHMS, 3aKPEMneHHOrO B 3aKOHe.
B cuny 3TOro topuauyeckoe MO3HaHWE, B YaCTHOCTU YrO/IOBHO-
npoueccyanbHoe, HOCUT MPUKNAAHON xapakTep. Kaxaplil akT yronoBHo-
MPOLLECCYaNlbHOr0 NO3HaHWS, NPOM3BOLUMBIA MO KOHKPETHOMY Yro/0B-
HOMY fiefny, MOBTOPSET, LMKINYECKU NMPOXOAMT TOT MyTb, KOTOPbIM UAyT
BCe YronoBHble gena. Mpy 3TOM opraHbl CyA0MpOM3BOACTBA MOCTUIaOT
B UTOre O4HO M TO XK€, OAMH U TOT Xe KPYr WCKOMbIX HPUANYECKMX
CYLLHOCTEN M3y4yaeMbIX SIBNEHWIA, T. €. BbISCHAKOT 00Lllee, npucyllee
BCEM YrO/IOBHbIM [ie/1aM HE3aBUCMMO OT OCOBEHHOCTER TOro WU MHOMO
gena. OfHaKo JOCTVKEHME 3TOr0 06LUEro crneumguyHo, HAMBUAYASTbHO
ONS KKAO0ro OTAEeNbHOIO YrofnoBHOTO Aena. PaccnefoBaHne no yronos-
HOMY [eny BCerga uiet cBOMM 0COObIM, HEMOBTOPUMbLIM MyTeM, T. €,
eAVHNYHO. VIMEHHO NO3TOMY B MPaBOBOM MO3HAHUM Hado pasinyatb
[iBE CTOPOHbI - 06LLYH 1 efMHNYHYIO, 0003Ha4ast KXKAYH U3 HUX COOT-
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BETCTBYHOLLMM MOHATUEM. [NepBOe - MOHATVE MpegmeTa no3HaHus. OHO
NpsMO MEepeHeceHo B HOPUAMYECKYHO HayKy M3 dwmnocogun. BHauvane,
KaK 0TMevasnocb, HOPUCTbl 06X0AMINCH OAHUM MOHATVMEM NpeaMeTa Mno-
3HaHMs ([OKa3blBaHWS), MHOTAA MMEHYs ero npeaenamy no3HaHms (go-
KasblBaHMs). HO N0 mepe pasBUTMS HOPUANYECKON Haykn Heobxomm-
MOCTb BblA€NeHNs1 06LLEro M egyHWYHOIO B MPaBOBOM MO3HaHMK CTa-
HOBMMacb Bce 60/ee 0YeBMAHON. B pesynbTaTe MCNOMb3yeMble MOHATMA
npegveTa U NpegenoB CTaM PasnnyaThCsl, O4HAKO HETOUYHOE peLUeHue
OCHOBHOI0 BOMpPOCa YrofI0BHO-MPOLECCYaNIbHOMO MO3HaHWS - O ero 00b-
eKTe, a TakXKe OTCYTCTBME HEOOXOAMMOI METOLONOTNN NPUBENN K TOMY
«pa3bpocy» MHEHWIA B TPAKTOBKE AaHHbIX MOHATUIA.

MeTogonornyeckor MNpeanocbinkoin anddepeHumauum npeamerta
W MpefenoB BLICTYMAOT KaTEropun «obLlee - euHUYHoe». dunocod-
CKMEe KaTeropun «uUefb - CPeACcTBa», MCMOMb3yeMble B MPOLECCYaslbHOM
HayKe B KayecTBe KpUTEpWS pasrpaHNYeHNst Ha3BaHHbIX MOHATWIA, B faH-
HOM Cnyyae Henpuemnemsl. [eno B TOM, UTO Kaxaoe hrnocodckoe no-
NOXEHMe  «BbICBEYMBAET» TOT WM  WHOM  acmekT  YrofoBHO-
npoueccyanbHoro nosHaHms. MeTogonormyeckas (yHKUMS — KaTeropuii
«leNb - CpeacTa» 3aK/H0YaeTCs B BbISIB/IEHUM COCTaBHbIX 3/1EMEHTOB
mpouecca MO3HaHWUS MO Yrof0BHOMY A€y W MX COOTHOLLEHMS, B3aMMO-
PaCcMOOXKEHUS B CUCTEME 3TOI MO3HABaTe/bHON AeATeNbHOCTU. VIMEHHO
[aHHble KaTeropuu rno3sBoanIn pasrpaHNUnUTL 06CToNATeNbCTBa (Lenn) K
JOKasaTenbCcTBa (CpefcTBa) MO YroNOBHOMY Aeny, a Takke NpOoCiefmnThb
NX B3aMmocBsa3b. Korga >xe BCTan BONPOC O €AUHOM f151 BCEX YTONOBHbIX
AN pesynbTate NO3HaHWs U UHAMBUAYabHOM 4151 OTAENbHOrO Aena ny-
TW [JOCTMXXEHWUS 3TOro pesynbTaTa, NOHaA06WUANCL MHble QUIOCOdCKME
KaTeropuu, MMelLiMe COOTBETCTBYHOLLEE METOAO/OMMYECKOEe 3HaYe-
HWe, KaTeropum «o6LLee - eNHNYHOE.

OfHaKo HaxoxfieHue (MNOCOfICKOro Knroya K peweHno npobne-
Mbl MPeAMEeTa U NPeAeNioB Yron0BHO-NPOLECCYaNbHOMO MO3HaHWS CaMo
no cebe He rapaHTMpyeT ycrnexa. B npoueccyanbHoli nnTepaType HeKo-
TOpble aBTOPbI YKa3blBalOT Ha KaTeropum «obuiee - eUHNYHOE» KakK Ha
METOAONOTMI0 MpeaMeTa W NpedenoB MO3HaHMS, HO CUCTEMHOMO pe-
LLEeHUs paccMaTpyBaeMoli npo6nembl He npegnaratoT. OObACHAETCA 3TO
TEM, YTO €e PeLUeHNe 3aBUCUT He TOMbKO OT MPaBWIbHO M36pPaHHOIo Me-
TOZOMOrMYECKOr0 MOAX04a, HO M OT TOro, K YeMy, K KakoMy OOBLEKTY
JaHHbIA NOAXOL NPUMEHSIETCA.

BoT y)Xe KOTOpbIii pa3, paccMaTpmBas TOT WAW UHOI BOMPOC Teo-
PUN YrONOBHO-NPOLIECCYa/IbHOTO MO3HAHWSA, Mbl HEM3GEXHO BbIXOAWUM
Ha ee MepBOOCHOBY - Ha MOHATUE 00beKTa. 1 B AaHHOM C/yyae TPaKTOB-
Ka 00beKTa ABNSETCA OMNPeAenstollen ans ysacCHeHUs NOHATWIA npeameTa
1 NpeAenoB No3HaHWs B YrofI0BHOM mpouecce. TakoBbl Posib U HasHaye-
HMe OCHOBbI TEOPUW, MO MOHATUA NpeaMeTa U NpejenoB 3aHMMaloT B
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Heli BTOPOCTENEHHOE MOMOXEHWE, BbICTyNas B KayecTBe 060CHOBAaHHO-
ro, T. e. MPOM3BOAHOIO OT OCHOBbLI. 3[eCb NOMMKa MPOCTa: KO/b CKOPO
peyb MAeT O NpeaMeTe M Mpegenax No3HaHWs NO YronoBHOMY Aeny, TO
3TN MOHATWA JO/MKHbI BbIPAKaTb HE YTO MHOE, KaK fBe pasfinyHble, HO
B3aMMOCBSI3aHHbIE XapaKTePUCTUKU TeX SB/IEHUIA AeNCTBUTENBHOCTH, KO-
TOpble UCCeQyHOTCS B YIONOBHOM Cyf4OMNpPoM3BoACTBe (06beKTa yrosos-
HO-NpoLecCyanbHOro No3HaHus).

Tenepb Mbl pacrionaraem AByMsi 0653aTe/IbHbIMW MPeanochiIKaMu
peLleHnst npobieMbl NpegmeTa U MpegenoB MO3HaHUA MO YrON0BHOMY
neny. MNepBast - gnanekTuka (QUIOCONCKMX KaTeropuin «obllee - ean-
HWYHOE», BTOPas - 06BLEKT Yrof0BHO-MPOLECCYaNIbHOMO MO3HaHWS, K KO-
TOPOMY 3TN KaTeropuu NpuMeHsHTCS.

Mpexae 4em NepeiiTM K PackpbITUIO COAepXKaHWs MmpegmeTa M
MpefienoB, YTOUHUM CYTb KATEropuii «eauHUYHOE» n. «obLlee». Kaxaas
BELLb, SIBNEHME AEACTBMTENBLHOCTH, KOTOPOE M3Yy4YaeTCcs YenoBEKOM, CHa-
Yasia BOCMPVHMMAETCA KaK efHCTBEHHOE B CBOEM POAE, HEMOBTOPKMOE,
T. €. KaK eAnHN4YHoe. Ho Mo mMepe M3yuyeHWs ApYrux BeLlel, SBAeHWi
CyOBEKT 0OHapY>XMBAeT MX TOXAECTBO (CXOACTBO), T. €. 00Llee B HUX.
Takvm 06pa3oM, Kaxablii OTAENbHO B3sTbI 00bLEKT 06/1a4aeT, ¢ 04HOM
CTOPOHbI, MHAMBUAYaANTbHBIMK, COOGCTBEHHLIMM CBOWCTBaMU, a C ApYyroi
- 00LWMMKM CBOWCTBaMU, NPUCYLLMMK BCEM 06beKTaM AaHHOro poga. Mo-
3TOMY KaX[blii OOBEKT MO3HAHWS JO/MKEH PacCMaTPUBATbCS Kak efuH-
CTBO [BYX XapaKTePUCTUK - e41HNYHOTO 1 06LLEero.

O6beKT 1 NPeAMET Yro/I0BHO-NPOLECCYasIbHOMO No3HaHUS

PaHee Mbl yXe Benn peub 06 06BLEKTE MO3HAHUA B YrONOBHOM
npouecce. ITO NOHATME pacCMaTPMBANOCh B PaKypce «CyObeKT - 06beKT
Mo3HaHMSA MO YrofoBHOMY Aeny». B pesynbraTe 6bIN0 MOMY4YeHO NPUH-
LMnNuasibHoe pelleHne Mpobnembl 00bEKTa, 3aHMMALOLLE LeHTpasbHoe
MONIOXKEHWE B TEOPUW YrosI0BHO-MPOLECCYanbHOro nosHaHus. Mexops
13 (hrMnocodicKoro onpeaeneHnsi 06beKTa Kak peaslbHOCTU, Ha KOTOPYHO
Hanpa./ieHa Mo3HaBaTe/bHasA 4eATeNIbHOCTb CyObeKTa, Bblia Npessioxe-
Ha Takas KOHCTPYKLMS 00bekTa NO3HaHUs B YTOMIOBHOM CyAOMNpPOV3BOA-
CTBE: 3TO CMUCTEMA CBSA3aHHbLIX C MPECTYNNEHNEM HENOCPEACTBEHHO MC-
CneflyemMbIXx OpraHamMu CyAOMpOu3BOACTBA SBMEHMIA (A0Ka3aTenbCTB) K
yCTaHaB/IMBaEMbIX MPU WX MOMOLWLM SABMEHWUIA (06CTOATENLCTB), W3Y-
YaeMbIX NPy paccnefoBaHUM U PaCCMOTPEHUM YTONOBHOTO fena.

Hazfo oTMeTWUTb, YTO 4O HeAaBHErO BPEMEHW B HOPUANYECKONR K-
TepaType npobsieMa 06bEKTa YronoBHO-NPOLECCYaIbHOrO MNO3HAHWA He
nojseprasiacb cneuyansHoOMy UccnefoBaHuio. KOpucTsl, roBops 0 npeg-
MeTe U npefenax No3HaHus (fOKa3blBaHUs), 60 BOOOLLE He MUCMOMb30-
BaM NOHATUE 00beKTa, /MO0 MPUMEHANN €ro Kak TOXAECTBEHHOEe
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npeaMeTy. JIlb HEKOTOpPbIE aBTOPbI 3aTparmBasn NoHATUE 06beKTa Mo-
3HaHWs N0 Yros0BHOMY fefly, HO OrpaHWMuYMBasIMCb 0603HAYEHMEM €ero
KaK paccnegyeMoro npecTymnieHus.

OfHWUM 13 MepBbIX NOMbITKY pewwnTb npobneMy 06beKTa No3HaHWS
B Yro/0BHOM npouecce npeanpuHan B.C. 3eneHenkuii 1 npessioxun Ta-
Koe ero onpegeneHve: «COBOKYMHOCTb 06CTOATENLCTB, ABMEHWIA U Npo-
LLeCCOB, UCTMHHOE W LOCTOBEPHOE MO3HAHWe KOTOPbIX OMNpeaenser npa-
BW/IbHOE paspeLLeHne YrofnoBHOrO Jena, BbiMOoSIHeHWe 3a4ay YrosoBHOIo
npouecca». B pganbHeiwem 6binn CHOPMynMpPoBaHbl W MHble  Aedu-
HAUMW  JaHHOro noHATUA. Hanpumep, no mHenuio B. [. ApceHbesa,
06BLEKTOM YTrO/I0BHO-MPOLECCYaNbHOTO MO3HAHWA ABNAIOTCS «peasibHble
06CTOATENbCTBA MPOMCLUEALLIEr0 COBLITWS, Ha YCTaHOB/IEHWE KOTOPOro
HanpaB/AeTcs [OKa3aTeNbCTBEHHAA AeATeNbHOCTb N0 YrOfIOBHOMY [e-
ny». H. I'. CToliKo xapakTepu3yeT 06beKT CBOe06pa3Ho. BHavane oH on-
pefenseT ero B MO3HaBaTe/IbHOM acrekTe Kak 06CTosTenbCcTBa Aena u
[0Ka3aTe/NbCTBa, a 3aTeM B MPeAMETHO-NPaKTUYECKOM acrekTe cumTaeTt
06BLEKTOM /IMLLL 06CTOATENLCTBA AeN1a, TOr4a Kak AoKasaTenbCTBa O0THO-
CUT K MpeaMeTY L0Ka3blBaHUS.

Henb3s, pasymeeTcs, roBOpUTb 0 NPaBUALHOCTW UW HEMpPaBW/b-
HOCTW TOIM UM MHOW TOYKM 3peHnsi. B Hayke BOOOLLE HET HMYero abeo-
NOTHO UCTMHHOrO. HO, pacLieHnBas pasfinuHble B3rsgbl, MOXHO W HYX-
HO CTaBMTb BOMPOC 06 MX CUCTEMHOCTM, MOCNELOBATENIbHOCTH, HEMpo-
TUBOPEUMBOCTU. JINLLb C 3TUX NO3MLMIA CeayeT NPUHUMATL UK OTBep-
raTb TOT WM MHOM Hay4HbIA NOAXOA, TY WM UHYH KOHLENUMIO. Yuu-
TblBas CKa3aHHOE, OCTAaHOBMMCS Ha B3fITOM HamMW TPAaKTOBKE 0ObeKTa
YrO/I0BHO-NPOLIECCYa/IbHOrO MO3HaHWS M NPOLOMKUM CUCTEMHbI aHa-
/N3 MPOM3BOAHLIX OT HEro MOHATUIA, B AAHHOM Ciy4ae - npegmerta W
npesenoB Mo3HaHWA Mo YronoBHOMY fefly. SToro TpebyeT formka Hayu-
HOro MCCNeAoBaHMs, 4enaroLlas aBTopa MAeHHWKOM TOl TeopeTUYECKOi

KOHCTPYKLMW, KOTOPYIO OH Cam 3aJI0XKWN B €€ UCXOAHbIX, OCHOBHbIX MO-
NOXKEHUSIX.

Mpobnema npegmeTa MO3HaHWS B mnocogmm  0BCTOATENLHO
paspaboTaHa, ¥ peLlaeTcs OHa Yepe3 MOHsATME 06bekTa. B Havane npo-
Liecca No3HaHMA CyObEKT, PYKOBOACTBYSCh 3aJaqamu, CTOALWMMU Nepes
JaHHbIM BWAOM MO3HaBaTe/IbHOW [eATeNbHOCTM, O4YepyMBaeT B OKpY-
XKaloLLEeA peaslbHOCTN TOT «KYCOK» AENCTBMUTENbHOCTM, KOTOPbIA MoA-
NEXUT U3YUYEHMIO 1 BbICTYMAET B Ka4yecTBe 06beKTa. B cuy 3akoHa Bce-
06LLein cBA3N Nt06OM 06bEKT 061a4aeT HEMCUUCIMMBIM MHOrO06pasnem
CBOICTB W OTHOLUEHWA. WccnegoBaHne MX BCEX B OAHOM MO3HaHMM
MPaKTUYECKN HEBO3MOXKHO, fa U He HY>KHO, MOCKO/bKY KaXaas pasHo-
BWAHOCTb MO3HAHMSA OrpaHNYeHa CBOMMM 3afadamu, ANs peLleHns KoTo-
PbIX AOCTATOYHO /LLIb HEKOTOPOrO KO/MYeCTBa CBOMCTB M CBSA3el 006b-
eKTa. «B 3aBMCMMOCTM OT CybbeKTa - ero Lesneid, MHTEPECOB U T.4.- Bbl-
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JEenslTcs pasHble CTOPOHblI 00bLEKTA U Ha 3TOW OCHOBE (POPMUpYETCS
npeaMeT NO3HaHMS». 3HAUMT, eciM 0OBLEKTOM MO3HaHWS CRyXat Lesb-
Hble SIBNEHNS], BELLW, B3ATbIE B €JUHCTBE BCEX MX CBOMCTB U OTHOLLUEHWIA,
TO MPeAMETOM MO3HAHWA BbICTYNAOT /UL HEKOTOPbIE U3 HUX. [103TO-
My MnpeameT Mo3HaHUA onpefenseTcs B (Mnocoum Kak «3adukcupo-
BaHHbIE B OMbITE W BKIOYEHHblE B MPOLIECC NPAKTUYECKON AesTeNbHO-
CTMW Ye/noBeKa CTOPOHbI, CBOCTBA U OTHOLLEHWS! 0OLEKTOB, UCCNELYEMbIE
C OMNpeaeneHHoN LieNbo B JaHHbIX YCMNOBUSX 1 06CTOATENLCTBAX ».

IMOCKOMbKY OTAENbHOE fABMEHWE XapaKTepu3yeTcs MHOrOCTOPOH-
HOCTbIO, TO OHO MOXET CMYXXWTb 0OBLEKTOM HECKOMbKWUX OTpacnei no-
3HaHWs, OfHAKO MpPeAMET KaXAON M3 HUX BYAeT CTPOro WMHAMBUAYanb-
HbIM, 0COGEHHbIM. «M3yyasi OAMH U TOT XXe 00bEKT, - 0TMe4aeT B. WU.
Kvpnnnos, - pasHble HayKw, BblAENAOT pasHble ero cBoicTBa. B cooT-
BETCTBUW C 3TUM ... HAYKW Pa3nyatoTcs CBOUMU npeimMeTaMm». Takosa,
KOPOTKO, (hnnocodickas CyTb M COOTHOLLEHME 06beKTa M npeameTta no-
3HaHWS, BbICTyMaloLWas MeTOA0/I0rMYeCcKoin OCHOBOI peLLieHUs Bompoca
0 NpeiMeTe No3HaHUA B YrofI0BHOM MpPoLecce.

Mpexae Bcero, 0TMETUM, UTO O6BLEKT YrOMIOBHO-MPOLLECCYaIbHOrO
MO3HaHWUS He WHAMBUAYanU3MpyeT AaHHbI BUf MO3HaBaTefbHOW [es-
TeNbHOCTU. KOHKpPETHOE MPeCTYn/eHNe U UHbIE, CBA3aHHbIE C HIUM SiBIe-
HWS M3YYatoTCs He TOMbKO B YrO/IOBHOM MPOLIECCE, HO M B APYTMX OTpac-
NSIX MO3HaHMsl, HaNpuMep, B COLMO/OTM, Nearoruke, Ncuxonorum, Bbl-
cTynas o6LMM Anst HUX 06beKTOM. OfHAKO Mepef KaKaol pasHOBUAHO-
CTbIO MO3HAHWS CTOST CBOM, MpUCYLLMe TOMbKO eli 3aaaun, 06YCnoBIn-
BaloLME MCCMef0BaHME AAHHOTO 06bEKTA C PasHbIX CTOPOH. OHW 1 06-
pa3ytoT COBCTBEHHbIN, HEMOBTOPUMbIV NPEAMET TOFO UM UHOTO MO3Ha-
HUs. OnpedeneHve npeAMeTa YroloBHO-MPOLECCYasbHOTO  MO3HAHUS
CBOAWTCS, TakuM 06pa3oM, K BbISBMIEHWIO TOTO Kpyra CBOMCTB 1 OT-
HOLLEHWIA 06beKTa MO3HaHMS MO YrofoBHOMY fefly, U3yueHne KOTOpOoro
Heo6XoMMO A1 peLleHus 3a/)a4 YrofIoBHOTO Cy/J0NpPOM3BOACTBA.

BbINONHEHWIO 3TWMX 3afia4 MOAYMHEHO, B KOHEYHOM CYeTe, yCTa-
HOB/NEHVE NO Jeny BCeX 0OCTOATENLCTB - KaK HOPUANYECKUX, TaK U (ak-
TUYecknx. W ecnm Bbl Mbl - 3apaHee He YCMOBUUCL paccMaTpuBaTh Mo-
HATME NpeAMeTa B TECHOW ero B3aMMOCBA3W C MOHATWEM NpeAencs Mo-
3HaHWA B Yro/I0BHOM MNpoLiecce, BUAA B 3TON B3aMOCBA3W LUANEKTUKY
KaTeropuin  «obliee -  eAWHUYHOE», TO  MpeaMeT  YrojoBHO-
MPOLLECCYaNbHOro NMO3HAHWA MOXHO 6bl/10 Obl ONPefenTL Kak COBOKYM-
HOCTb BCEX 06CTOATE/NLCTB, YCTaHaB/MBaeMbIX MO Aeny. VIMEHHO Takoii
B3rnaf4 Ha MOHATWE  MpeAMeTa pacnpocTpaHeH B  YrofioOBHO-MPO-
LieccyanbHoli nuTepatype. Tak, M. C. 9nbkuHA nucana: «Mog npegme-
TOM [0Ka3blBaHWUS MO YroNI0BHOMY Aefly Mbl MOHVMaeM (akTbl U 06-
CTOATENbCTBA, NOANEXaLlMe [0Ka3biBaHWIO, MOCKO/LKY BCE OHU, UMELD-
e 3HayeHWe NS NPaBWILHOrO PAacCMOTPEHWUA W paspelueHus fena,
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noafieXkaT [oKasblBaHW W, TEM CambIM, BXOAAT B MpeAMEeT [0Ka3bl-
BaHWs». OnpegenstolLeld 34ech, Kak BUAHO, SBASETCA NOrMKa: BCe TO,
4TO NOLSIEXUT [0Ka3bIBAHUIO MO Aeny, 06pa3yeT NpeAMeT [OKasblBaHUS.

CTOPOHHMKW TaKoro nogxoja ynyckaroTt U3 Buay Haamume, KpoMe
MOHATUSA «NpeaMeT MO3HaHWS ([0Ka3blBaHWUA)», APYroro, TeCHO CBSi3aH-
HOFO C MepBbIM, MOHATUS - «Mpefenbl NOo3HaHWS ([0KasbiBaHUA)», a
TakKe He YUMTbIBAIOT METOLOMOTMI0 WX PasrpaHWuYeHus - KaTeropuu
«0bLLee - efJMHUYHOEY» NPUMEHUTENBHO K 0OLEKTY MO3HAHMA B YrosoB-
HOM npouecce. B aToM nnaHe 60nee TOYHa NO3ULMA TeX YUEHbIX Opu-
CTOB, KOTOpble He BKMIOYAlOT B MPeAMeT [0Kas3biBaHWA MO YrosioBHOMY
Jeny TaK Ha3blBaeMble [10Ka3aTe/lbCTBEHHbIE, MPOMEXYTOUHbIE (HaKThl,
OTHOCS K NpeSMeTy NnLLb 06CTOATENbCTBA, MPAMO Ha3BaHble B 3aKOHe.

YKasaHHasi npobnema B TEOPUW Yros0BHOrO MpoLecca o HacTos-
LLero BPeMEHW JO/MKHOTO peLleHns He nosnyyumna. MpuymnHa atoro 3a-
KNtoYaeTcsd He CTONbKO B He3(heKTMBHOW MeTogonornm (HEKOTOpble
aBTOpPbl paccMaTpuBalOT MpeaMeT M Npedenbl € NO3WULMU KaTeropuii
«00Lee - eAVHNYHOE»), CKOMbKO B HEBEPHOI TPaKTOBKe 00bEKTA yro-
NOBHO-MPOLLECCYaNbHOro No3HaHWsA. MpumeyaTesnibHO, YTO B rpaXKaaH-
CKO-MpoLecCcyanbHON  MTepaType YCTOSNCA B3rNs4 Ha NpeaMeT AOKa-
3bIBAHUA MO FPaXJaHCKOMY Jefy Kak Ha COBOKYMHOCTb HOPUANYECKUX,
HO He MPOMEXYTOUHbIX, [0Ka3aTeNIbCTBEHHbIX (PAKTOB.

WTakK, nockonbKy B YronoBHOM MpOLECce Hajo pasnuyath fABa
MOHATUA - NpeMeTa U NpPesenoB No3HaHUA, a NPeaMeT ecTb o6LLee Bbl-
FICHAEMOe M0 BCEM YrOMIOBHbIM [ieNlaM, TO COZepXKaHue npeaMeTa yro-
NOBHO-MPOLLECCYaANbHOr0 - NO3HaHWUS CrefyeT UCKaTb He Ha YpPOBHe fB-
NEHNs, a Ha YPOBHE CYLLHOCTM M3y4yaeMoro o6bekTa. 3HauuT, npesmeT
MO3HaHMA B YTOIOBHOM MpOLECCe - 3TO CUCTEMA HOPUANYECKMX CBOMCTB
(CTOpoH) 06beKTa, YCTaHOBNEHME KOTOPbIX HEOOXOAMMO AN paspeLue-
HWA 38a4 YrofoBHOMO CyL0NPON3BOLCTBA.

HeTpygHO 3aMeTWTb, Y4TO 3Ta TPAKTOBKA MpeAMeTa Mo3HaHua o
YrofioBHOMY fiefly He HoBa. MHOrme mnpoueccyanucTbl OnpesensoT
npeaMeT [0KasblBaHWA KaK COBOKYMHOCTb HOPUAMYECKUX  06CTOS-
TeNbCTB, YCTaHABNMBAEMbIX MO YronosHoOMy feny. Ho ato nuwb  wc-
X0[Has, Mo CYLeCcTBY METOA0/IOrMYEeCcKas nosuums. Tenepb npobnema
npeaMeTa YrosoBHO-MPOLLECCYanbHOro MO3HaHUA CBOAWTCS K BOMPOCY:
Kakve XK€ KOHKPEeTHO HOpuAMYEcKMe CBOICTBA 06pa3ytoT cofepaHue
npegmera?

JaHHbIli BONPOC peLuaeTcs opucTamy NpocTo: NpeaMeT No3HaHUs
Mo YrofoBHOMY Aeny (MMeHyeMblii UMW MpPeAMETOM [OKa3blBaHMs) CO-
CTaBNAOT Te 0BCTOATENbCTBA, KOTOPblE MepeuncreHbl B ¢T. 15 OCHOB
(cT. 68 YIK). Takum 06pa3oM, CTOPOHHWMKWU 3TOrO B3rNA4a nonarakor,
4To NpobneMa npegMeTa yrosioBHO-NPOLECCYalbHOro MO3HaHWUA peLleHa
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3aKOHOfaTesleM M MpAMO  BblpakeHa KakK «06CToATeNbCTBa, MoAfe-
Xallime [OKa3blBaHWMIO M0 YroNOBHOMY [eny».

MpencTaBnseTcs, 4YTO 34eCb WMEET MECTO Y3KOHOPMAaTMBHbII
nogxo4 K OOHOMY W3 BaXHbIX BOMPOCOB TEOPWUU  YrOMOBHO-
MPOLLECCYaNIbHOr0 NO3HaHUA. YA3BUMOCTb TAKOro MOAX0Aa 3aKnovaeTcs
B Cnegytollem. Bo-nepBbIx, 3akoHoAaTeNb, KOHCTpyupys cT. 15 OCHOB,
He (hopMyMpoBaa MOHSATME NPeAMeTa MO3HAHWA MW JOKa3bIBaHUS, a
3aKpenun nepeveHb 06CTOATENLCTB, MOANEXALLMX [OKa3bIBaHMIO MO Ae-
Ny, KaK HOPMaTWBHO BbIPXEHHbI OPUEHTUP, KOHTYPHO OYEPUEHHYHO
Lenb, NOCTaBMB ee Mepej opraHaMu Cyfomnpom3BoAcTBa. 1 KOHKPETHbII
A3bIK 3aKOHa, W agpecaTt, K KOTOpOMY OH 06palleH, FOBOpAT O MpaKTu-
YECKOM HasHayeHWM MonoxeHwn c1. 15 OcHOB, Torfa Kak npegMmet
YFO/I0BHO-NPOLIECCYa/IbHOrO MO3HaHWA ([0Ka3blBaHUA) - MOHATUE HayY-
HOe, KOTOpOe MOXET M JO/MKHO 6bITb BblpaboTaHO HayKoWi, Teopueil,
onviparoLLeiics, pasyMeeTcs, Ha 3aK0H, HO He CBOAALLENCA K MOBTOPEHMIO
ero NoNoXeHuii. «3agayva Hayku, - otmedaet . A. Kepumos, - B 4acTHO-
CTW, B TOM 1 COCTOUT, YTO6bI 06HAPYXMTb TOT MMEHHO YPOBEHb O6LLHO-
CTW OTAe/bHbIX SBAEHWIA, KOTOPbI/ ONpefensieT MX CYLWHOCTb; B TOM,
4yTOObl Ha COOTBETCTBYIOLUEM YPOBHe 0600LLEHMS  YCTaHOBUTL OC-
HOBHble CBOWCTBA W YepTbl OTAE/bHbIX ABMEHWIA (BCe 6OraTcTBO 0CO6EH-
HOrO W e4MHNYHOIO), KOTOPbIE XapaKTePU3YHT UX O6LLYHD CYLLIHOCTb.

Bo-BTOpbIX,  pelleHne  Mpo6nemMbl  MpeAmMeTa  YrOfOBHO-
MPOLIECCYabHOrO MO3HAHWS HeNb3si CBOAUTL NNLLbL K 06CTOATENLCTBAM,
yCTaHaB/MBaeMbIM MO AeNy. Befb Kpome HWMX B YrOfOBHOM MpoLecce
MO3HAIOTCA U UHblE SBMEHWS - [0KA3aTeNbCTBA, B KOTOPbIX TaKXKe Bbl-
SICHSIOTCS ONpefieNieHHbIe FOPUANYECKME CBOMCTBA. HETOYHAsA TpaKTOBKa
B IOpPUAMYECKOI NTepaType 06beKTa NO3HaHWS MO YrofoBHOMY Aeny, a
WMEHHO - OTpaHuYeHe ero N1Lb (akTaMy fefa U ocTaB/eHue 33 pam-
KaMu 0BbeKTa [0Ka3aTeNbCTB, MOPOANUIA HETOUHOE OMpefeneHue npef-
MeTa Yro/I0BHO-MPOLIECCYanbHOTO MO3HaHMS, KOTOpbIA CBOAWUTCA K 06-
CTOATENLCTBAM (HE CMy4aiiHO OH UMEeHYeTCs NpPeaMeTOM [0Ka3blBaHMs,
a He MO3HaHWs), TOrfa Kak B CoAepXaHue NpefMeTa BXOAAT W [0Ka3a-
TeNbCTBa, TOUHEE, NX NPaBOBbIE CBOWCTBA.

Bonpoc 0 kpyre HOpUAMYECKMX CBOICTB, BbISCHAEMbIX B MEpBOIA
4acTu 00bEKTa YronoBHO-NPOLECCyailbHOr0 No3HaHUA (06bekTe-1), T. e.
B (haKTax-ABMEHMAX, OblN peLleH Npy Knaccugukaumm opuamnyecknx ob-
CTOATENbCTB. JTO CAeAyloLMe CBOWCTBA - YrOMOBHO-MPaBOBOe, PaX-
[aHCKO-NpaBoBoe, KPUMUHOTEHHOE U YroNoBHO-MNpoLeccyanbHoe. B HMX
BblpaXaeTca To obLuee, 4TO MO3HAETCA MO NIOO6OMY YronoBHOMY [eny B
COObITUM MPECTYNNIEHNA N WMHBIX (haKTUYECKUX 06CTOATENbCTBAX, CBS-
3aHHbIX C HUM. Kakoe 6bl topuanyeckoe 06CTOATENLCTBO Mbl HU B3ANN,
OHO OTHOCUTCA K OQHOMY M3 Ha3BaHHbIX CTOPOH 00bekTa-1. MeHbluas
CTeneHb OBLLHOCTM ero NpaBoBbIX CBOWCTB BbIpaXaeT He obLuee, a 0co-
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GeHHOE, T. e. MPUCYyLLEee He BCEM YIONOBHbLIM Aenam, a nLlb HEKOTOPbIM
13 HuX. bonee BbICOKas CTeneHb OOLLHOCTY BefeT K noTepe WHAMBUAY-
a/lbHOCTU NpefMeTa YronoBHO-MPOLECCYanbHOro Mo3HaHus (B 4acTtu
(haKTOB) KaK OTAe/bHOI OTPac/n No3HaBaTe/IbHOW LeATeNbHOCTH, YBOAS
ero Ha ypoBeHb MpaBOBOro Mo3HaHUs BoobLle. CnefoBaTe/lbHO, YeTbIpe
Ha3BaHHbIE CTOPOHbLI (PAKTOB eCTb TO 0bLLee (BCe 6OratCcTBO eAMHUYHOIO
1 0COBEHHOr0), YTO NPeACcTaBNsfeT CO60V BbICLUMIA, KOHEUHbI YPOBEHb
CYLLHOCTE, KOTOPbIM MO3HaHWe (HaKTOB-ABMEHWIA B YroN0BHOM Mpo-
Liecce 3aBepLuaeTcs.

MocKosbKy B 0OBEKT YroN0BHO-MPOLLECCYaNlbHOTO MO3HAHUA Ha-
psagy ¢ paktamm (06beKTOM-1) BXOAAT foKa3aTenscTsa (06bEKT-2), TO 1
B HMX Hafo BbISIBUTb Ty CTeMeHb OOLLHOCTM MPaBOBbIX CBOWCTB, KOTO-
POl Mo3HaHMe 06beKTa-2 3akaH4MBaeTcd. OTHOCMMOCTb, JOMYCTUMOCTb
M [OCTOBEPHOCTb XapaKTepusytoT OTAeNbHOe AoKa3aTenbCTBo, a AocTa-
TOYHOCTb - HEKOTOPYH MX COBOKYMNHOCTb. Bce ke [okaszaTenscTsa Mo
feny B COOTBETCTBMM C WX PO/l B CUCTEME Yro/OBHO-
MPOLIECCYaslbHOr0  MO3HaHWS  XapaKTepuU3yloTCA OAHOW  HOpPUAWNYECKON
CYLLHOCTbIO - AOKa3aTe/IbCTBEHHOM.

Takum 06pa3oM, B 00beKTe MO3HaHWS MO Yron0BHOMY Aeny B Lie-
NIOM BbISICHAIOTCA  MATb MPaBOBbIX CTOPOH (CBOWCTB): Yron0BHO-
npaBoBasl,  IPaXJaHCKO-MpaBoBas,  KPUMWHOTeHHas,  Yrojl0BHO-
npoueccyansbHas U 10Ka3aTeNbCTBEHHAsA. OTU CTOPOHbI 06beKTa 06pasy-
0T NpPeAMeT Yrofl0BHO-NPOLECCYaIbHOM0 MO3HAHUSA - CUCTEMY tOpU-
ONYECKNX CBOWCTB WUCCNEAYeMbIX MO YFO/IOBHOMY [efNy SBEHWIA
JeACTBUTENIbHOCTU, MOCTVDKEHME KOTOPOA  MO3BONSIET PaspeLlnTb
3a/lauum yronoBHOro Cy4onpon3BoaCcTBa.

MpeanoXeHHas TpaKTOBKa MpefmeTa OXBaTblBAeT BCe Opuande-
ckve cBolicTBa (00LLee), BbISICHSIEMble B YrO/I0BHOM MpOLIECCe, U Bblpa-
XKaeT MHAMBMAYaNbHOCTb NpegMeTa AaHHOro BMAa MO3HaBaTe/IbHOM fes-
TeNbHOCTW. HU ofiHa MHAasA OTpac/ib NO3HaHUA He MMeeT Takoro npesme-
Ta.

MoHATME npesesoB yrosioBHO-MPOLLECCYaIbHOr0 Mo3HaHUA

MpeaMeT yronoBHO-MPOLECCYabHOTO MO3HAHUS MO3BOMISIET OT-
rPaHUYUTL [aHHYI Pa3HOBMAHOCTL MO3HABATENbHON AeATENbHOCTU OT
BCEX MHbIX, B TOM 4MCfie U OT [PYrux MpaBoBbIX, OTPac/eii Nno3HaHus,
HanpuMep, TPaXXOAAHCKOT0 WA aAMUHUCTPATMBHONO npoliecca. Takoe
pasrpaHnyeHre MOXET GbITb MPOBEAEHO TOMBKO Yepe3 KaTeroputo obLue-
ro, NPUYEM Ha OnpeaeneHHOM - BbICLLEM - €70 YPoBHe. HO eciu HasHa-
YeHWe MOHATUS «MPeAMET YrosI0BHO-MPOLIECCYa/bHOMO MO3HaHUs» 3a-
K/HOYaeTCs B XapaKTepUCTVKe 061BEKTa CO CTOPOHbI ero 06X CBOMCTE,
TO HEM3BEXHO HaJo MPK3HaTh HEOBXOAMMOCTL [PYroro MOHSTUS, KOTO-
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pOe XapaKTepn30Baso Obl TOT e 06BEKT CO CTOPOHbI EANHNYHBIX YepT U
MPW3HAKOB. 3Ty THOCEONOMMYECKYIO (DYHKLMIO BbIMOJHSAET MOHATUE
«Mnpegenbl  YrofoBHO-MPOLECCYa/IbHOTO MO3HaHMSA». 30eCb YMECTHO
npueect cnoa I'. Cenbe: «HoBble TepMWHbI CneayeT M306peTarts,
TOMbKO ecnu 6e3 HUX, B CaMOM fJene, Henb3s 060/THCL». B gaHHOM cny-
yae 6e3 TepMMHa «npegenbl  Yroa0BHO-MPOLECCYANIbHOrO MO3HAHWS»
NeACTBUTENbHO He 060MNTICh.

YACHEHWIO CYTW WU COOTHOLLEHWS! NpeaMeTa U NpeaenoB cnocooeT-
BYIOT HE TO/IbKO KaTeropum «CyLIHOCTb - SIBMIEHNE», «06Llee - euHNY-
HOE», HO U KaTeropun «Ka4ecTBo - KOIMYECTBO.

JTioboe nccnefyemoe SBfeHNe paccMaTpuBaeTCa B ABYX acrekTax
- KayeCTBEHHOM W KOMMYECTBEHHOM. ECAM Ka4yecTBO eCTb «COBOKYM-
HOCTb CBOICTB, YKa3blBalOLMX Ha TO, YTO COOOW BeWb MpPeACTaBrseT,
4eM OHa SBNSETCA», TO KO/MYECTBO - «COBOKYMHOCTb CBOMCTB, YKasbl-
BalOLLMX Ha pasMepbl BELM, Ha ee BeNMuuHy». Mpn conocTaBneHnn He-
Nofo6HbIX, PasHOPOAHLIX 06BEKTOB UX AnddepeHumaLns NpoBoanTCS
Mo KayecTBYy, MPU CPABHEHWUU XK€ MOAOGHbIX, T. €. KAYeCTBEHHO OfHO-
POAHbLIX, 0OBEKTOB - TONbKO MO KOMMYECTBY. TakoBa METOAO0/0rMYecKas
LIEHHOCTb paccmaTpuBaeMbiX (HUNOCOCKMX KaTeropui.

CcopmynupoBaB MOHSATME MNpegMeTa MO3HaHWS MO YrofoBHOMY
Jeny, Mbl ONpegenvamn Ka4yecTBo M3y4aemoro o6bekTa. Tenepb Heob6xo-
OVIMO BbISIBUTb €r0 KO/IMYECTBEHHYIO CTOPOHY. pu 3TOM Henb3s ynyc-
KaTb W3 BUAY ANIEKTUYECKOE AMHCTBO ABYX Ha3BaHHbIX CTOPOH 06b-
eKTa, UX B3aMM03aBUCUMOCTb. «J1H060I aHanM3 COAepKaHWsi KaTeropum
Ka4ecTBa BHe CBSA3M C KaTeropuei Konm4yecTsa TEPSET CMbIC, TO XKe U B
OTHOLLEHMW KOMMYeCTBa. [onbITKa packpbiTb Er0 COAEPKaHNe BHe CBA3M
C KaTeropwveil kayecTea fMLIeHa cMbicnax». OTcloga cregyeT, 4To cogep-
)KaHve MpefenioB  Yro/IoBHO-MPOLECCYa/IbHOr0 MO3HaHUSA (KO/IMYECTBO)
MOXET ObITb PACKPbITO NPU COB/OAEHNN ABYX YC/0BWiA: BO-MEPBLIX, MO-
CNe TOro, Kak OyAeT onpefeneHo MOHATME MpeaMeTa MO3HaHWA B yro-
NOBHOM npouecce (Ka4ecTBo); BO-BTOPbIX, NUCXOASA M3 TOW TPaKTOBKM MO-
HATWA «MPeAMET Yrof0BHO-MPOLECCYa/IbHOrO MO3HaHMS», KOTopas Oblia
B35iTa aBTOPOM.

Kaxxgoe topyanyeckoe CBOMCTBO (KayecTBO) 06beKTa MO3HaHUA Mo
YrOM0BHOMY fiefly MOXeT OblTb MOCTUTHYTO TONbKO Yepe3 ornpesesieH-
HYH COBOKYMHOCTb (KO/MYECTBO) SIBNEHWI, 06M1afatoLMX COOTBETCT-
BYHOLMM CBOWCTBOM. OOGYCMOBMEHO 3TO TEM, YTO, BO-MEPBbLIX, BCSKas
CYLLHOCTb MMEET He Of4HO, @ MHOTO BHELUHMX NPOSIB/IEHUIA, & BO-BTOPbIX,
TO/MbKO Yepe3 MHOXECTBO SIBMIEHWIA [OCTUFAETCA WCTMHHOCTb Mpuobpe-
TaemMoro 3HaHuA 1 ero «3anac NPOYHOCTMU».

Kak Ka4yeCTBeHHas!, TaK N KONMYECTBEHHAA CTOPOHbLI 06bEeKTa 3a-
BMCAT OT TOTO, M3 KaKMX ABMEHWIA CKNAfbIBAETCA JaHHbIA OBBLEKT, Kako-
Bbl €0 KOMMOHEHTbI. [OCKOMbKY OGLEKT YroMoBHO-NPOLIECCYabHOMO
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MO3HAHMA COCTOMT W3 ABYX Pa3sHOPOAHLIX 3/1eMeHTOB-(haKTOB W JoKasa-
TEeNbCTB, TO B KaXAOM M3 HUX HAf0 pa3nMyaTb KayeCTBO W KONUYECTBO.
Mpu aTOM crefyeT yuuTbiBaTb CAYXXEBHYHO pOfb ABAEHWUIA, M3yvaeMbIX
Mo YrofioBHOMY [fefny, T. €. UX MOAYUHEHHOCTb TOMY WM MHOMY HOpU-
[NYECKOMY CBOWCTBY, WX Ha3HayeHue Kak CPeAcTB JOCTMKEHMS KOHeu-
HOW Lenw.

KOpuanueckne cBOICTBa 06CTOATENLCTB ((haKTbI-CYLLHOCTM) MO-
CTUraloTCH M3 HEKOTOPO COBOKYMHOCTM (haKTUYECKUX OBCTOATENbCTB
(thakTOB-BNEHWIA). OCHOBHbIE 1 MPOMEXYTOUHblE  (haKTUYecKue 06-
CTOATE/NLCTBA C/YXAT TeMU CpPeAcTBaMu, Npyu NOMOLLY KOTOPbLIX LOCTU-
ralorca KOHeYHble Lienn YrofioBHO-NPOLECCYanbHOro No3HaHUs opuau-
yeckne ob6cTosATeNbCTBA. HKOpUanMuecknM CBOMCTBaM [OKa3aTe/bCTB MOA-
UMHEHa COBOKYMHOCTb WMHbIX SBAEHWUI - caMu [0Ka3aTenbCTsa (B (hak-
TUYECKON OCHOBE) M MPOBEPOUHbIE (haKTUUeCKne 06CTOATeNbCTBa. ITU
AB/IEHNA CMYXaT CPefacTBaMM LOCTVXKEHMS HE KOHEYHOR, a MpoMexy-
TOYHOI LieNn MO3HaHMsA B YrOMIOBHOM NpoLiecce - NpuobpeTeHns Hagane-
Xawmx (Lo6poKayYecTBEHHbIX) [OKA3aTeNbCTB. Takum 06pa3oM, B Yro-
NNOBHO-MPOLIECCYaNbHOM MO3HAHWM  HAflo pasnMyaTb ABE 3aMKHYThbIE,
OTHOCUTENBbHO 060CO6/EHHbIE CUCTEMbI (KOMIMYECTBO) ABMEHWIA, MOAUN-
HEHHbIX WCKOMbIM B YrO/IOBHOM CYZAOMPOW3BOACTBE HOPUANYECKUM
cBoiicTBaM (kayectBam). MepBas - COBOKYMHOCTb OCHOBHbLIX W MpOMe-
XYTOUHbIX (DaKTUYeCKMX OBCTOATENbCTB, BTOpPas - COBOKYMHOCTb A0Ka-
3aTeNbCTB M NPOBEPOYHBIX (PaKTUYECKMX 06CTOATENLCTB. MNepBas «JaeT»
IOpMANYECKME CBOWCTBA (KayecTBa) (hakTOB: YrOMOBHO-MPaBOBOe, paXx-
[aHCKO-NpaBoBOe, KPUMWUHOIEHHOE U YronoBHO-MpoLeccyaibHoe. BTo-
past 061afaeT LOKa3aTeNbCTBEHHONM CYLLHOCTLIO - MPaBOBbIM CBOCTBOM
[oKa3aTenbCTB. B cucTeme e yrosioBHO-MPOLECcCyansHOro no3HaHua B
LIe/IOM 3TV COBOKYMHOCTM BbICTYNAOT Kak MOACUCTEMbI U 3aHUMAIOT Mo-
NOXKEHWEe B COOTBETCTBUM C UX POSbIO U Ha3HaveHueM. MNepsas nogcuc-
Tema ecTb LeNb MO3HaHWSA B YrosioBHOM MpoLecce, BTOpas - CpeAcTsa
[OCTWKEHWS JaHHOW Lienu.

TakoBa [AMa/ieKTUKa pelleHuUs npobnembl MNpefenos YronoBHO-
npoueccyanbHOro no3HaHus. 3TO MOHATUE B3aMMOCBS3aHO C MOHATUEM
npegveta, a 06a OHW, B CBOK OYepefdb, NMPou3BOAHbI (060CHOBaHHbIE!)
OT MOHATUS 00beKkTa. PasrpaHuyeHVe B HEM (haKTOB U [JOKa3aTe/bCTB U
NOAXO0[ K K&XKAOMY U3 HUX B OTAENbHOCTY, & TaKXKe KO BCEM MM B Lie/IOM
C NO3MLMM KaTEropuii «Ka4yecTBo - KO/IMYECTBO» METOLOMIOMMYECKMN NpU-
BOAUT K MPEeAN0XKEHHO TPaKTOBKE MPeAenoB MO3HaHWUSA MO YrofoBHOMY
Jeny. VTak, npegesnbl yrofioBHO-NPOLLECCYasibHOro Nno3HaHUs ecTb TO
KO/INYEeCTBO 06CTOATENIbCTB M [0KA3aTeNbCTB, KOTOPOe HeobXxoanmo
N JOCTaTOYHO A1 BbISICHEHMSA BCEX HOPUANYECKMX CBOWMCTB 06bEK-
Ta, COCTaBNSAOLLMX NPeAMET NO3HAHMSA MO Yro/I0BHOMY [eny.
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Onupasicb Ha M3/TOXKEHHOE, HETPYAHO MPOaHaM3npoBaTb MHEHNS,
BbICKa3aHHbIE B HOPUANYECKON NUTepaType NO MOBOAY MPeAesioB No3Ha-
HWS B YTOMIOBHOM MPOLIECCE, a TaKKe 0OBACHUTL NPUUMHBI Pa3HOrIacuii
aBTOPOB. McxogHas NpuyMHa, Kak 0TMeYanoch, 3ak/H4aeTcsl B HETOY-
HOM OnpeAeneHnn 06bEKTa, YTO MOBMEK/O LEMHYH PEaKLMio» B peLue-
HUK BCEX MHbIX MPOW3BOAHBLIX BOMPOCOB. CHavyana FopuCTbl PasoLLnCh B
TPaKTOBKE MpeAMeTa, a 3aTeM, Y)Ke B 60/bLUENA CTeNeHw, - Npesencs yro-
NOBHO-MPOLECCYaNIbHOr0  MO3HaHUA. BTopas npuumHa - OTCYTCTBUE
[O/DKHOA METOAONOIMM peLleHns faHHOW npobnembl. Tak, Havubonee
nonynapHas cpeay NPOLECCya/IMCTOB TOYKa 3peHMs O Mpefenax Kak co-
BOKYMHOCTW [0Ka3aTeNbCTB, HEOOXOAMMbIX [N YCTaHOBMEHMA  BCEX
o6cToATeNbCTB fAena (npeameTa), HeCOCTOATE/IbHA B TOM, YTO OfHU fiB-
NeHNs - 06CTOATENBCTBA - PACCMATPUBAKOTCA /NLLbL C KAYECTBEHHOM CTO-
POHBI, & ApYrue - [oKa3aTe/bCTBa - TOIbKO C KOMMYECTBEHHOM, TOrAa Kak
JVaNeKTUKa KaTeropuin «kayecTBO - KOMMYECTBO» TPebyeT BbIAENsATL ABE
3TU CTOPOHbI B KXKAOM U3 N3y4aeMbIX SBMEHNIA.
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B. A. D1 i1MmMOHOB

OcCHOBbI TEOPUN AOKa3aTes/IbCTB B
repMaHCKOM Yros/ioBHOM npouecce
ockBa, ""Cnapk', 1994. c. 56-63

MpeLMeT fOKa3bIBaHWS W ero CTPyKTypa

OCHOBOIN 06LIero MpeacTaBneHMs O MpPeAMeTe [OKasbiBaHMS B
yronosHom npouecce P cny>XMT U3BECTHOE COOBPaXKEHNE O TOM, UTO
(haKTbl, NoANexallme 10Ka3bIBAHWIO, He MOTYT BbITb 6e3rpaHuyHbl. VHa-
ye BOOOLLE ObINO Bbl HEBO3MOXHO pacc/efioBaHWe U PacCMOTPEHUE yro-
NoBHOro fena. o3ToMy [Ao0KasbiBaTb HEO6XOAMMO TOMbKO “(haKTbl,
MMeloLLMe CyLLIeCTBEHHOE 3HadeHue ans aena”. X COBOKYMHOCTb U CO-
CTaBNAeT npegmeT AokasbiBaHudA. CnepyeT 3ametutb, 4to YTK He co-
JEPXNT CneumanbHoV HopMbI, KoTopast Obl perynupoBana npegmeT goka-
3bIBaHMSA. 3aKOH NIMLLUb B Camoii 06LLeil hopMe yCTaHaBMBAET, YTO CYA
0693aH nUccneoBaTh BCe (haKThbl M J0OKA3aTe/IbCTBA, UMEKOLLME 3HAYeHUe
L)1 paspeLleHmns yronoBHoro gena (4,2 § 244).

CBOIO [feTanun3aluio MOHATUE MpefMeTa fOoKasblBaHUsS HaxoguT B
pa3paboTKe CTPYKTYpbl NpegmeTa fAokasbiBaHus. CorfacHo Haubonee
pacnpoCTpaHeHHOM TOUKe 3peHWs, 3neMeHTamm npeameTa A0KasblBaHus
ABMAKOTCA: @) rNaBHbli (hakT, 6) yuKK, B) BCOMOraTenbHble (akTbl, r)
"OMbITHLIE NONOXEHNA".

[naBHbIA (hakT paccmMaTpyMBaeTCA KaK CNOoXHOe 06pasoBaHue,
BK/tOYalOLLee HenocpeACTBEHHO CYLLECTBEHHbIE A8 paspelueHns fena
(hakTbl. 3TN PaKTbl YKa3bIBAOT Ha Ha/Mune NPU3HAKOB MPedyCMOTPEH-
HOro YronoBHbIM 3aKOHOM COCTaBa NpecTynneHus. "MNaBHbIiA (akT, —
oTMeuyaeT I". [eHKe/b, — COCTaBNAT Takue (haKTbl, KOTOPble 060CHOBbI-
BalOT BbIBOL O Ha/JIM4MM COCTaBa NPECTYMNIEeHUs, T.e. HeNoCpPeCTBEHHO
CyLLeCTBEHHble 471 fena” K HUM Takke 0THOCATCA (haKThl, KacatoLimecs
YFOMIOBHON OTBETCTBEHHOCTW, MMEIOLLME 3HaYeHWe [N OnpeaeneHus
Mepbl HaKasaHWs, CMArYaoLLMe 1 OTArYaroLLye YrofoBHYH OTBETCTBEH-
HOCTb, WMCK/HOYaKOLWWMe NPUMEHeHVe HakasaHusd. PakTbl, ob6pasyroLime
rNaBHbIA (HaKT, NPUHATO AENUTb Ha BHELUHWME U BHYTPeHHMe. Mog BHeL-
HUMK (haKTamm, Kak yKasbiBan elle repmaHckuii npoueccyanuct K. bup-
KMeliep, MOHMMAKOTCA NPecTynHas AesTeNbHOCTb, BPEMS W MeCTO CO-
BEpPLUEHUS MPECTYN/IEHNA, OPYAUA MPecTyrnneHus. BHyTpeHHWe dakTbl
— 3TO NPOAB/MIEHNE CO3HAHUA, BONN, NCUXNYECKOTO COCTOAHUSA: YMbICES,
Lieflb, MOTMBbI MPECTYM/IEHNA.

Ynvkn onpenenarTCa Kak q)aKTbI, Ha OCHOBaHMN KOTOPbIX MOXXHO
cAaenatb BblBOA OTHOCUTE/IbHO Ha/lM4MA HENOCPeACTBEHHO CYLLUECTBEH-
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HbIX (haKTOB, HanpumMep, akT yrpo3bl NOTepneBLLEMY YOWIACTBOM, yaa-
NleHVe € oAexbl cnefos Kposu. OHM TakxKe MoApasfenstoTcs Ha BHeL-
HWe N BHYTpeHHMe. Mcnonb3ytoTcd M Takue pasHOBUMAHOCTM MOHATUSA
YUK, KaK MNpejlecTBytolime MpecTynneHnto  (aktobl  (3auHTe-
PECOBaHHOCTbL B MPECTYMN/IEHWUM, YMbICEN), OfHOBPEMEHHbIe (haKTbl (Ha-
XOX[eHWe 0BBMHAEMOro Ha MeCTe MPECTYNneHus), nocnegyrowme gak-
Tbl (COKpPbITUE 0OBUHSEMBIM C/IEl0B NPECTYMIEHUS).

BkntoyeHne ynnk B nNpegmeT A0Kas3blBaHWSi TePMaHCKOA Teopueit
[l0Ka3aTeIbCTB 0ObIYHO OOBACHAETCA TEM, YTO YCTaHOB/IEHWE (DAKTOB,
KOTOpbIE MPAMO YKa3blBAOT Ha Ha/MYKe MPU3HAKOB COCTaBa MpecTyrie-
HWSi, BCTpeYaeTca AOBOSIbLHO PEAKO MO MPUYMHE TallHOrO XapakTepa Co-
BepLUeHUs npecTynieHns. MNoaToMy yalle NPpUXOAMTCS 4OKa3bIBaTb (ak-
Tbl, C NOMOLLLIO KOTOPbLIX MOXHO CAenaTb BbIBOL O Ha/MuuMK HEnocpes-
CTBEHHO CYLLECTBEHHBIX ()aKTOB WM O rNaBHOM (hakTe. Ho B npusHaHUu
Y/IMK 3/1EMEHTOM NpeAMeTa LOKas3blBaHWUSA BaXKHYHO PO/ib UrPaeT v npu-
HATad B TeOPUW [OKa3aTe/NbCTB repPMaHCKOro YrofioBHOro npoLiecca KoH-
Lenuust NOHATMA foKasaTeNnbcTBa. COrflacHO 3TOM KOHLenumu, nog fo-
Kas3aTeNbCTBOM MOHMMAETCSA TOMIbKO MCTOYHWK CBEAEHWIA, HamprMep, cam
CBUAETENb WM 3KCMEPT, AOKYMEHT, a (DaKTUYECKMe AaHHble, MosyyeH-
Hble C MOMOLLbIO TOr0 WAN MHOTO UCTOYHUKA, LOKA3aTe/lbCTBOM He Mnpu-
3HaloTCA. B TakoM MOHWMaHUWM [0Ka3aTe/ibCTBa HaxOAAT BbIpaKeHue
naeu smnupusma. C TOYKM 3peHns YyBCTBEHHOIO 3MMNMPU3Ma, 3HaHUe He
TO/IbKO MO CBOEMY WCTOYHWKY MPOMCXOLMT U3 BOCMPUATMA, HO U BCE ero
cofepXKaHune ncyepnbiBaeTcs UM. ABCONIOTU3ALMS YYBCTBEHHOW (HOpMbI
MO3HaHWS, OTOXAECTB/IEHME WCTOYHMKA CBEAEHUI C €ro COAepKaHWeM
NPUBOAAT K TOMY, UTO MOJ [LOKa3aTe/IbCTBOM MOHMUMAETCH TO/IbKO WUC-
TOYHWK CBEAEHWIA. VIMEHHO B 3TOM OfHa M3 MPUYMH BK/IKOYEHNS YIVK B
npeaMeT AoKa3biBaHMA. "Y MKW, — MUca elle B KOHLe NPOLLIOro Beka
repMaHckmin npoueccyanuct A. Kpus, Henb3s paccmaTprBaTh B Ka4ecTBe
[l0Ka3aTe/IbCTB M KaK TakoBble CTaBWUTb B OAWH PAA CO CBUAETENsMU, L0-
KyMeHTamu. B [eCTBUTENbHOCTU YIMKK He AOKa3aTeNnbCTBa, a NpeameTr
[0KasblBaHWA".

Hapagy ¢ rnasHbIM (hakTOM WM y/MKaMu B NpegMeT [0KasblBaHWS
BK/IOYAIOTCA (DaKTbl, UMEHYeMble BCMOMOraTe/ibHbIMU. VX 3HaueHue co-
CTOAT B TOM, YTO C WX MOMOLLLIO OMpeaensieTcs AoKasaTensCTBeHHoe
3HayeHMe, Ka4yecTBO [O0OKa3aTenbCTB, MPOW3BOAUTCA OLIEHKA [AoKasa-
TeNbCTB. MNoACHAA 3HayYeHWe 3TOro aneMeHTa npeamMera fokasbiBaHus, K.
PoKCWH nuweT: "BcrnomMorateibHble (hakTbl — 3TO (haKTbl, KOTOpPbIE MO-
3BOSIAKOT CAenaTthb BbIBOA O LEHHOCTM [0Ka3aTenbCTBa, Hanpumep, npu-
BEPXXEHHOCTW CBUAETENs K Aaye NpaBAvBbIX MOKa3aHWiA uam o crnocob-
HOCTW 3anmomMuHaHma".

HeobxogumMocTb Npu3HaHWA "OMbITHbIX MONOXEHWIA" B KauecTBe
3femMeHTa npejmeTa 40oKasbIiBaHWSA YCMaTPUBaETCA B TOM, YTO BbIHECEHWE
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Nnpurosopa HepeaKo, Kak oTMeyaeT . TeHKenb, OCHOBLIBAETCA Ha Onpe-
[eNeHHbIX "OMbITHbIX MNONOXeHUsX". [N YCTaHOB/IEHUS BUHOBHOCTU
00BVHAEMOrO, HanpuMep, MMEHT 3Ha4YeHne Takue BOMpPOChl, Kak: BO3-
MOXHO /11 MPeosoNeThb 3a OrnpefeNieHHOe BPeMs HEKOTOPOe PacCTosHME C
MOMOLLbH0 COBPEMEHHBIX CPEACTB COOBLLEHNS UM C KAKOro pacCcTosHMA
6bin caenaH BbICTPeN B MoTepnesLUero. Ho He BCe "OMbITHbIE MOMOXe-
HMS" MOTYT ObITb U3BECTHbI Cyfy. [103TOMY OHW BKNKOYAKOTCS B NpeAMeT
[0Ka3bIBaHMA W AOMKHbI ObITb AOKa3aHbl. [pegocTaBneHne cyay "onbiT-
HbIX MOMOXEHMWN" BO3naraeTcs Ha akcnepTa. MO3TOMY TeOPETUYECKONA
OCHOBOI MHCTWUTYTa 3KCMEepTM3bl B FePMaHCKOM Yroa0BHOM MpoLecce
ABNAETCA KOHLENUMS "OMbITHbIX NOMOXKEHWIA". CYLWHOCTb 3KCMEPTM3bl
onpegenseTca Tem, 4YTO 3KCMmepT SMBO NPOCTO MpPefOCTaBAseT cygy
"onbITHOE NONOXeHne", NMnbo noaBoaMT hakTbl, KOTOPbIE COOOLUMN eMY
CyA, nog "onbITHbIE MONOXEHWS" 1 AaeT 3akntoueHue (cm. ra. 1l § 3).

B Teopuu [0Ka3aTensCTB repMaHCKOro YrofioBHOro npotecca Bbl-
CKa3blBA/INCb PA3/INYHbIE TOUKN 3PEHNA OTHOCUTENIBHO TOrO, BXOAAT /1N B
npegMeT LoKas3blBaHUSA NpaBoBble BOMPOCHI, BOMPOCHI NPUMEHEHUS HOPM
3aKOHOB M [pYrux NpaBoBbIX aKTOB. YTBEPXAANOChb, YTO, HECMOTPA Ha
npyvHUMN "jura novit curie” BONPOCbl NPUMEHEHUS HOPM MpaBa A0MKHbI
BK/IOYATLCA B NpefMeT [0Ka3blBaHWSA, KOrfa, Hanpumep, pevb WAET O
NPUMEHEHUN MHOCTPAHHOrO 3aKoHodaTtenbcTea. OfHaKO COrnacHo roc-
NOACTBYIOLLEN B COBPEMEHHOM FePMaHCKOM YTO/I0BHOM MPOLIECCe TOYKe
3peHus, BONPOChI NPUMEHEHUS HOPM NpaBa He MOAJIeXAT L0KAa3blBaHWIO
W, cnefoBaTenbHO, He OTHOCATCA K NpeAMeTY A0KasblBaHWA. Ha npaktu-
Ke, eCTECTBEHHO, MOXET BO3HWKHYTb HEOOXOAMMOCTL B MPOBEPKE TOrO,
[eNCTBYET NN Ta WM MHAsA HOPMa 3aKOHa, B TOM YMC/e ¥ MHOCTPaHHOTO
3aKOHOaTeNbCTBa. HO B TakuX Clyyasx peub UAET He 0 4OKasblBaHUN, a
0 TEX WM MHbIX CNOco6ax Mony4veHWs HeOBXOAMMON MHGOPMaLK, KO-
TOpble ONpejensoTcs cyabeli N0 cBOeMy CBOGOAHOMY YCMOTpeHuto. [o-
3TOMY "HOpPMbI [10Ka3aTe/bCTBEHHOr0 fnpasa B JaHHOM Cnyyae He npu-
MEHSATCA HW NPAMO, HU KOCBEHHO".

WckntountenbHoe BHMMaHWE TEOPETUYECKOW KOHCTPYKUMM hak-
TOB, KOTOPblE He TPeOYHOT A0Ka3biBaHWS, 0OBACHSETCS, Kak 0TMEeYanoch,
MX 0COO0I NPaKTUYECKON 3HAYMMOCTbIO. MpPU3HaEeTCs, UTO He MoAnexar
[0Ka3blBaHWO TaK HasblBaeMble 06LLEeN3BECTHbIE (DaKTbl, a TaKXKe NpaBo-
Bble npe3ymnumu. Mog Ha3BaHMEM OOLLEN3BECTHBIX, UK HOTapUANbHbIX,
(haKTOB B repMaHCKOV TEOpPUM [0Ka3aTeNbCTB MOHNMAKOTCS (haKTbl ABYX
BWA0B — OOLLEN3BECTHbIE 1 CY[0-N3BECTHBIE.

OO6Len3BecTHble (haKTbl ONPeAenstoTCsa Kak (aKTbl, KOTOpble BCe-
rha M3BECTHbl pa3yMHOMY, PaccyauTeNbHOMY YenloBEKY W CBEAEHWst O
HUX MOXHO GEecnpensiTCTBEHHO MOMYUMTb M3 HafeXHbIX, 00LLefOCTYN-
HbIX WCTOYHMKOB G€3 MPUMMEHEHMS CrelnanbHbIX MO3HaHWA. OHKM Tak
LUVMPOKO WM3BECTHbI, YTO HE BO3HMKAET PasyMHOI0 COMHEHMS B UX CyLLe-
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cTBOBaHWW. Mo CBOeli Npupoae — 3TO 06bEeKTUBHbIE (hakTbl. @, Kpayse
CMeunaibHO MoAYepKMBAET, UTO O6LLEN3BECTHbIE (haKTbl HE COCTaBMIAOT
npegmeta 06BMHEHNS. K HUM, B YaCTHOCTMW, OTHOCATCS AB/IEHWA NPUPO-
Abl (0aTbl CTUXWIAHLIX 6EACTBUWIA, YHHbIX WAWM COMHEYHBIX 3aTMEHWA),
CO6bITUS 06LLECTBEHHO-KY/MbTYPHOW, MOSMTUYECKON XNU3HW (AaTbl MeX-
JYHapOAHbIX KOH(EepeHLMiA, Moe3aKn rocyaapCTBEHHbIX AesTeneit), cae-
[EHNs Hay4YHOro, 3KOHOMUYECKOro Xapaktepa (faTbl KPYMHbIX Hay4HbIX
OTKPbITUIA, KypCbl LieHHbIX Bymar). Bce 3Tu cBefieHuns MoryT 6biTb 6e3
TPyda YCTaHOB/IEHbI MO Pa3/IMYHbIM CMPaBOYHMKAM, 3HLMKIONEAUAM,
KasleHaapsiM, KYpCoBbIM OHONNETEHAM LieHHbIX 6ymMar. IMEHHO noaTomy
OHU He TpebYIoT OKa3blBaHWUSA U He ABNAKOTCA CTPYKTYPHBLIM 3/IEMEHTOM
npeaMeTa OKa3sblBaHUS.

MPUHLUMNNAIBHO MHYIO MPUPOLY UMEIOT CYA0-U3BECTHblE (DaKThI.
OHW onpefensatoTes Kak (pakTbl, CBEAEHUS O KOTOPbIX CyAbs, MPU3BaH-
Hbl/i paspeLunTb 4eno no CyLecTBY, NONyYaeT B pesynbTaTe Cyfeickoii
JeATeNbHOCTU W, NPeXxae BCero, U3 Apyrux cyfebHbix npoueccos. Mpu
3TOM CY[0-M3BECTHblE (haKTbl HEMOCPEACTBEHHO CBA3aHbI C NPU3HaKamm
cocTaBa MpPecTYrn/eHWs, NpeabaBfieHHbIM 06BUHEHVEM. [epmaHcKast
KOHLENUUs Cy[0-U3BECTHLIX (DaKTOB HAxXOAMT CBOE BbIPAXEHWE B psfe
PYKOBOAALLMX pa3bscHeHUii BepxoBHoro cyga ®PI. OH, B 4acTHOCTM,
YKasbIBaeT, YUTO B Ka4YeCTBe CY[0-M3BECTHbLIX PAaKTOB, He TPebytoLmnxX fo-
KasblBaHUA, cnefyeT Npu3HaBaTb Takve (akTbl, KOTOPbIE CTOAT 3a Kynu-
camnm Cco6bITMIA M OfHOBPEMEHHO CO34alOT MOYBY AN1S COBEPLUEHUS
0ONbLLIOTO YMCNa OLHOPOAHBLIX MPECTYNAEHUA WA WMelT Bceobluee
CYMMNTOMATUYECKOE 3HAYEHUE U B CYLLECTBEHHO HEU3MEHHOM Buje no-
CTOSIHHO CBfA3aHbl C OMpefeNneHHbIMU LeACTBMAMK YrOOBHO-NPaBOBOr0
Xapakrepa.

Ecnu nepesecT 3TU HApOUMTO TyMaHHble (HOpPMYIUpPoBKY Bep-
XOBHOro cyfa ®PIC Ha MOHATHbLIA f3bIK, TO peyb MAET 0 TakMxX (hakTax,
KOTOpble OfHaX[bl yCTaHOBMEHbI CyAOM. OHW CBA3aHbl C NpeabsB/eH-
HbIM 06BMHEHMEM, YKa3blBalOT Ha COCTaB MPECTYMN/IEHUS, BUHOBHOCTb
NnoAcYAMMOro B ero COBEpPLUEHUWN U [O/MKHbI UCNOML30BaTLCA CyAaMu B
JanbHeLeM AN OCYXKAeHUs MOACYAUMbIX 3a aHa/I0rMyHble NpecTynne-
HUA 6e3 npoBefeHWs [OKasbiBaHMs. B pasHoe Bpems BepXoBHbIA cyf
®PI" B Lenax pacnpasbl C MHAKOMBICAALLMMY, YieHaMK 3anafHorepMaH-
CKMX [eMOKpaTUYeCcKNX OpraHv3auuii Mpom3BOAbHO MpW3HaBaa B Kaue-
CTBE CY[O0-W3BECTHbIX (haKTOB “Bpaae6HOCTb rocyfapcTBy, aHTUKOH-
CTUTYLMOHHOCTL" Coto3a CBOOOAHON HemellKoli Monoaexn ®PI n apy-
rme opraHusauuu, KOTOpbIM MNPUMNACLIBaIaCL Liefb MNOCAraTeNnbCcTB Ha
cywectaytowmii 8 PPIM pexxum. I'. PypMaHH 060CHOBbIBaET He06X0au-
MOCTb NPU3HAHUA TakMX (PaKTOB CY[O0-W3BECTHLIMW TEM, YTO B OAHOM
npoLecce HEBO3MOXHO OCYAWTb BCEX YIEHOB TOW WM MHOI OpraHu3a-
UMM 1 MO3TOMY KaXKblii pa3 NpuLLIOCh Obl CHOBA YCTaHaBNMBATb Lie/n
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opraHu3auuu, NpUBOAUTL, KakK OH NPU3HaeT, "'TpyaHbIe™ 1oKa3aTeNnbCTBa.
Mpolle B ogHOM Mpouecce NpU3HaTh "‘aHTUKOHCTUTYLMOHHOCTL' opra-
HM3aLWN Cyf0-WN3BECTHONM M Ha 3TOM OCHOBaHWM OCYX[aTb YNEHOB fAaH-
HOIA opraHm3auumn 6e3 JoKasblBaHWA UX BUHbI. 10 cBUaeTenbCTBY A. AK-
(benbaa, cynebHoe cnefcTBuMe B MHOTMOYMCNEHHBIX MOSUTUYECKUX MPO-
Lieccax CBOAWMOCH K OrfalleHunio B cyfe "CyAo0-M3BeCTHbIX (pakToB", no-
efe Yero uccnefoBaHve [0Ka3aTeNbCTB CUUTANOCL U3NLWLHUM, U OCYX-
JeHVe noAcyAuMMbIX CnefoBasio Ha OCHOBaHMW BbiBOJa O Cy[o-
M3BECTHBLIX (PakTax. KpuTuKys pasbsicHeHue BepxoBHoro cyga ®PI o
MpU3HaHUM BpaxaebHOCTW 3anagHorepMaHckoro Corosa cBOGOAHON He-
MELLKO MOMOAEXMN KOHCTUTYLMM Cyfo-m3BecTHbIM thakToMm, K. MeTepc
YKa3bIBaeT, UYTO MnpunucbiBaemas atomy Colosy BpaxaebHOCTb KOHCTW-
Tyumn, TaliHas [AeATeNbHOCTb He MOTFyT paccMaTpuBaTbCcs  Cyfo-
M3BECTHBLIMU U 6€3 [0Ka3blBaHWUS NPUMEHATLCA CyamMn'.

Mo npaBoBbLIMU NPeE3yMMLMAMK B YronoBHOM npotecce ®PI™ no-
H/MAKTCA NPOLIECCYyabHO-MNPaBOBbIe MOMOXEHWUA, KOTOpble Cyaba [0N-
XKEH NPUHATL KaK [oKa3aHHbIe". [1py 3TOM MPUHATO pasnnyatb ecTecT-
BEHHbIE W 3aKOHHbIE NMpe3ymnuun. B 0CHOBe eCTECTBEHHbIX MPe3yMMLuii
(Mx TakxKe HasblBalOT (DAKTUYECKUMU) NeXaT NpefcTaBnieHns 06bluHO-
MPaKTUYECKOrO CO3HaHWA, MOHATWE TaK Has3blBAEMOro "06bIYHOro Xopa
Belleid". Onpefenss CyLHOCTb eCTeCTBEHHbIX npesymnuuii, A. Kpus
YKasblBa/l, YTO COrMacHO 06bIMHOMY XOfy Belleil MHOTOKpaTHO MOBTO-
pAaloLLMecs OTAeNbHbIE COObITUS ABNAOTCH aHANOrMYHbIMU, €C/IN He BO3-
HUKaeT KaKWX-TO OTK/IOHEHMIA. B KauecTBe npumepa eCTECTBEHHbIX Mpe-
3yMnUWiA B mpoueccyanbHoin nutepatype ®PI 06bIYHO NpUBOAMTCS
NPeAnonoXeHe 0 BMEHAEMOCTW 06BUHAEMOro. OHO BbITEKAET U3 TOrO,
YTOo NIIOAN, Kak NpasBuo, AyLleBHO 3[40p0Bbl. 103TOMY Cyf, UCXOAUT U3
BMEHSEMOCTW MOACYAMMOro, U He TpebyeTcs [OKasblBaHWA 3TOr0 006-
CTOSITENbCTBA, €C/IM HET AOCTATOYHbIX OCHOBaHWUI ANns COMHeHus. Kak
OTMEYaETCs, eCTECTBEHHbIE MPEe3yMMNLUU BbIPaXKalOT "BPEMEHHYIO UCTU-

Hy, NOKa He BO3HUKAET COMHEHWS B CYLLECTBOBAHWM OMpefeneHHbIX
(haKToB.

Mpe3ymnumy Apyroro BuAa HasblBalOTCA 3aKOHHLIMW MOTOMY, YTO
MX MNpsMO npejycMaTpuBaeT 3akoH. Heo6XOAMMOCTb 3aKOHHbIX rpe-
3yMMAUMIA 0OBACHSETCH TeM, YTO 3aKOHOAaTeNb MNbITaeTca 06MerynTb
CY[bAM [J0Ka3blBaHWE, CUMTan onpegeneHHble 06CTOATENLCTBA LOCTOBEP-
HbIMW 6e3 [0Ka3blBaHWA. Takue Mpesymnuun, Hanpumep, npeLycmat-
PUBAOT HEKOTOpble HOPMbI YTOM0BHOIO Kogekca ®PIT. Tak, 6e3 AoKa-
3bIBaHUA [O/MKHO MPWU3HABATLCA, YTO B OMPEeAEneHHbIX Cryyasx fnuo
ObIN0 HENpPUrogHoO A7s BbINOMHEHUA 06S3aHHOCTEl BOAWUTENs aBTO-
TPaHCMNOPTHOro CPeACTBa, M 3TO BfIEYET NIULLEHWE [AHHOMO NuLa BOAW-
TenbCKuUX npas (4. 2 § 69 YK ®PT).
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B Teopuu repmaHCKOro yrofnoBHOro MpoLecca BbiCKasaH psg 06-
LUMX COOBPaXKeHUIA, KacaroLmxcsa cybbbl NPaBOBbIX MPE3yMMUWil B yro-
NOBHOM cygonpounssogcTee. CumtaeTcs, 4TO “pacLBeT MpaBOBbIX Mpe-
3YMMUWIA NPUXOANUACA Ha NEPUOA O0BbIYHOrO MpaBa, U OHW ABNAKOTCA
MPOViAEHHLIM 3TanoM B MPaBOBOM pasBuTun'”. NpaBoBble NPe3yMnumMn He
MOTyT He yXyflaTb MPaBOBOro MONOXKeHUs MNOACYAMMOro, MOCKO/bKY
Opems JOKa3blBaHWA NPW CCbINKaxX Ha 3aKOHHbIE MPe3yMMNLUMK Nepexoaut
K nogcyaumomy. Kak yTBepkpaeTcs, felicTBytollas CUMCTeMa Yrosos-
Horo npouecca ®PI™ TpebyeT JoKa3bIBaHWUS BCEX O0OCTOATENLCTB AN pe-
LUeHWs Bonpoca 06 YronoBHOW OTBETCTBEHHOCTW 3a COBepLUEHHOe npe-
CTYMN/eHNe U MHOe NPOTUBOPEUNIO 6bl NPUHLMNY MaTepuasibHOW UCTU-
Hbl. [103TOMY 3aKOHHbIE MPE3YMMLUUN HE AO/MKHbI UMETb MecTa B Yro-
NOBHOM Mpouecce. B HEKOTOPbIX Ciy4asx repMaHCKuiA 3akoHoAaTeNb
MOLLIeN Ha COKpaLLeHWe Ymcnia 3aKOHHbIX NPe3yMnuuii, YCTPaHuB KX U3
psga cocTaBoB MpecTynneHni. Ho B LENOM WHCTUTYT NpaBoBbIX Mpe-
3yMMUWIA, B YaCTHOCTM 3aKOHHbIX, HAXOAWT W3BECTHOE MPUMEHEHMWE B
yroniosHom rpouecce ®PIT, 1 3aKoHoAaTeNlb OT Hero He 0TKa3blBaeTCs.
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A. C. bapabalu
CyLLHOCTb Yro/s1IoBHOro npotecca 1 ero posb B
doopMUPOBaHUM OTBETCTBEHHOCTM NMPaBOHapyLLUMTENS
KpacHospck, 1997, c. 64-89

MpegmeTbl YroN0BHO-NPOLIECCYaSIbHOI0 A0Ka3blBaHUSA, UMEIOLLME
3HauyeHVe /15 YCTaHOB/IEHUA NOObIX 0B6CTOATENLCTB MPOLUIOro, U
nporpamMmsbl, UCMosib3yemMble 4151 UX MO3HAHUSA

Bhiwe, AaBasi NOHATUE MPeAMETa, Mbl TECHO YBA3A/IA €r0 C 06bEK-
TOM YTO/IOBHO-TMPOLECCYaIbHOTO A0Ka3biBaHUs. HO Tak Kak 6bi/1 Bblge-
NIEH He OfiH 0BBEKT, Halla 33/a4a 3aK/0YaeTCs B TOM, YTO6bI NMPUMEHU-
Te/IbHO K HUM 0603HauMTh NPeaMeThbl UCCMELO0BAHNS W NPELSIOXKMTL Mpo-
rpaMMy, peanusauysi KOTOPOK Mo3Bonmna 6bl NOMYYnTh 3HaHWE O MPO-
Wwom. B pamkax paccnefoBaHvisi yrofoBHOTO Aena Mo3HatTCs He Tofb-
KO 0GBLEKTBI-CMeAbl, HO TAKXKE U HOCWTENIN CNEJOB A/ UCTIONb30BaHUS
MOMyYEeHHON OT HUX WHGHOPMALMM B MNaHe YCTaHOB/IEHWS OBCTOS-
TENbCTB, MOAMEXALMX [0KasbiBaHMIO. CyLLEcTBOBaHWE B pamKax pac-
CNefoBaHMsA OCHOBHOIO [0Ka3aTesbCTBEHHOTO MpoLecca W BCMOMOra-

TeNbHOro MobyXKAaeT nokasaTb, KakUM 00pPa3oM CTPOATCA MEXAY HUMU
B3aMMO/eCTBIS.

O603Ha4eHNe HOCUTENER MH(OPMaLMK, CPpean KOTOpbIX 60/bLUIYHO
rpynny COCTaBAAOT MOAMN KaK 06beKTbl NCCNeoBaHNs, MOXET Bbi3BaTb
COMPOTWB/IEHNE B MPUHATUM Takoro nogxoga. ConpoTtusneHue Tem 60-
Nee onpasAaHHOe, eciM BCMOMHWTL UCTOPMIO NpOLiecca, Te Nepunogsl, Ko-
rfa opraHbl paccnefoBaHUs B OTHOLUEHWW MPUBMEYEHHBbIX B MpoLecc
ObliN BCEBNACTHbI, MPOTUBOMONOXKHAA e CTOpPOHa 6blna COBEPLUEHHO
becnpasHa. Takvie BpeMeHa, X0Ts 6bl B TEOPETUYECKOM MaHe, 3aKOHUN-
JINCb, YYACTHWKU NpoLiecca B HACTOALLEe BPeMs MMEIT, Kak Mpaswsio,
[OCTaTOMHO NpaB AN 0TCTauMBaHWA CBOMX MHTEpPecoB. 3aluTa nuua ot
npov3Bona BnacTeli 1 paboTa C HUM B pamKax MpoLecca [oKasblBaHUs
Kak C 06BEKTOM-HOCUTENIeM UH(OopMaL My He NPOTMBOPeYaT Apyr Apyry.
MepBas onpegenseT rpaHnLbl, B KOTOPbIX BO3MOXHO Takoe B3auMOfei-
CTBUE MpPY NOSYYEHUN MHOPMaLMK OT nua, obnagatollero eto (Hego-
MYCTUMOCTb MbITOK, MPUMEHEHWS TMMNHO3a W T.M.).

Ho gnsa Toro, 4tobbl C MOYYEHHON OT UCTOYHMKA UH(OPMAaLME
MOXHO 6bIfI0 paboTaTh B MpoLecce [0KasblBaHWA Kak C [JOKa3aTesbCT-
BOM, OpraHbl JO/MKHbI 6bITb YBEPEHbI B JO6POKAYECTBEHHOCTU HOCUTENA.
K. PokcuH nuwet: "BcrnomorartenbHble (akTbl - 3T0 (akTbl, KOTOPble
Nno3BoNAT CchenaTb BbIBOA O LEHHOCTWM AOKasaTenbCTBa, Harpumep,
MPVBEPXXEHHOCTY CBMAETENA K fadye NpaBAMBbIX NMOKasaHWid uaum o cno-
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cobHocTM 3anoMuHaHua" (13,58). B gaHHOM cnydae, He 3abblBas O TOM,
4TO 3TO YeNIOBEK, HOCUTE/b paccMaTpMBaeTCs Kak OMpefeneHHbIi maTe-
puas, 0TpasvBLUMIA Ha cebe OTAeNbHble (parMeHTbl NPOU3OLLEALLEro B
MPOLLZIOM COBbITUS.

WTak, uenb, koTopas npecnegyetcs nmpu paboTe C HOCMTENAMU
MH(OPMaLN — BbISICHEHVE 406POKAYeCTBEHHOCTY.

Ho nto60oii HocuTeb Kak 06beKT AOCTaTOUHO CNOXEH, U He BCe TO,
4TO OH U3 cebs MpeLCcTaB/seT, MOXET MHTepPecoBaTb MCCNeAoBaTens, uc-
XOAA M3 KOHKPETHbIX 3afay. Mo3ToMy NpYMEHUTENbHO K BblAENEHUIO
OCHOBHbIX CBOWCTB, CBA3€i M OTHOLLEHW (NPeAMETY), BblABUHYTas Lie/b
JO/MKHA U 6bITb KOHKPETM3MPOBaHa: BO3MOXHOCTb HOCWTENA BOCMpW-
HATb (0TOOPa3UTL) MCKOMYH WMH(OPMALMIO; BO3MOXHOCTb 3aroMHUTbL
(coxpaHuTb) BOCMPUHATOE; BO3MOXHOCTb BOCMPOM3BECTU (Mepesatb)
3Haummoe. MNpeanoxeHHas Tpuaga OAMHAKOBO BaXkHa Kak npu pabote ¢
HOCUTENAMU—TIIOAbMU, TaK M Npu paboTe ¢ npegMeTamMu MaTepuanbHOro
MMpa, HecyLimmmn Ha cebe OTOOpadKEHMEe MPEeCTyrnHoro cobbitus. Mpo-
rpaMmMa BbISICHEHWS| 3TUX MOMEHTOB MPUMEHWUTENbHO K YeN0BEKY - HOCU-
Teno paspabaTbiBaeTCs B MNCUMXOMOrUW, Cyfe6GHOM ncmxmatTpum, nprme-
HUTENbHO K MaTepua/ibHbIM C/iefjaM - B KpUMUHANNUCTUKeE, Cyae6HO Me-
AVUMHE W T.0.

B naHHOM c/lyyae Mbl NPUXOAMM K BbIBOAY O TOM, YTO YrO/OBHO-
npoLeccyanbHoe AoKasblBaHye acCUMUMPYeET B cebe npeaMeTbl Uccneso-
BaHWs APYTMX 06NacTeid 3HaHMs, a, aCCUMUINPYA, UCTONb3YET ANa ycTa-
HOBJIEHMA YTO/IOBHO-MNPOLECCYaNbHOMo MpeaMeTa, B OTHOLUEHUM KOTO-
poro WHble NpPeaMeTbl BbIMOMHAKT CNYXEOHYH0 pofib. ITO- CoAepxka-
Te/lbHble MOMEHTbI. HO Henb3s  OrpaHnyMBaTLCA  TOMBKO WX BbISICHE-
HVeM.

UTo6bl MOXHO ObINI0 WUCMONL30BaTb MH(OPMALMIO, MOYUEHHYHD
13 NCTOYHMKOB, Mbl AO/DKHbI BbICHUTb, MPEAYCMOTPEH NN AaHHbIA UC-
TOYHMK 3aKOHOM W NO3BOMAET /I HaM 3aKOHOZATe b UM BOCMO/b30BaTb-
ca?

3anpelyas B OTAEMbHbIX C/lyYasix 4OMOraTbCsl MOKasaHWil onpege-
NEeHHbIX ML, rOBOPS O CBUAETENIbCKOM MMMYHWUTETE, 3aKOHOoAaTeNb UC-
XOAMT He TOMIbKO U3 Heo6XOAMMOCTM yyeTa WHbIX WHTEPECOB, Kpome
Ny6ANYHBIX, HO U U3 TOTO, YTO BO3MOXHAsA 3aMHTEPECOBaHHOCTL B UCXO-
Je fena MOXeT 3HauuTe/bHO UCKAa3UTb NosiyyaeMyto uHgopmauumio. Oa-
Hako cama no cebe 3a1HTEPeCcOBAHHOCTb He fB/SETCA 6e3yC/IOBHbIM OC-
HOBaHMeM [/11 0TKa3a paboTaTb C onpefeseHHbIM HOCUTeNeM UHGopma-
LMK, ecny OH He Nosb3yeTcsd UMMYHUTETOM (NOA0BHOE NpeayCcMOTPEHO
TONbKO B C/yyae ¢ aKcnepTom). OHa J0/KHA BbISCHATLCA NPU peLLeHnn
BONpOCa O CTENEeHW [OBEpUS HOCUTENHD MH(OPMALMK U NPeofoNeBaTbCs
nyTeM peanun3auyuv NporpaMmM MNPUMEHUTENBHO K BbILENEHHON paHee
Tpuage.
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MporpaMmy nccnefoBaHUA NPU BbIACHEHUW 3aWHTEPeCOBAHHOCTU
MOXHO (hOpMasn3oBaTh Cledytowym o6pasom. 1. YcTaHaB/MBarOTCS
CBA3W [@HHOr0 HOCWUTENs MHGopMaLuUn ¢ UHbIMKU. 2. 0 (haKTUYeCKUM
MPOSABNEHNAM OMNPefenseTca CyLWHOCTb OTHOLLIEHMA C KaXabIM (pyx6a,
BpaXa, NPUA3Hb, HENPUA3HL 1 T.M.), 3. MPON3BOANTCA aHaIM3 BCEX Bbl-
AB/IEHHbIX CYLLHOCTHBIX OTHOLLUEHWIA B COBOKYMHOCTMW A5 OMpefeneHus
CTerneHu 3aMHTEPeCOBaHHOCTM B UCXOfe fAena.

Ho Ha 3TOoM wuccnefioBaHWe HOCUTENs UH(OpMaLUM He OKaHYMBa-
eTca. 3HaHMA 0 HEM HaM HeobxoauMbl A1 Bblbopa CPesCcTBa, C MOMO-
LB KOTOPOro OyfeT CHATA WHQopmauus, U 3TOT MOMEHT CBAi3aH He
TONbKO C 3aKOHHOCTHIO CpefCcTBa (CNefCTBEHHOrO AeiicTBuMA), a, coaep-
XaTenbHo, C TeM, YTO MONYYUTb MPUNOXKUMYIO WMH(OPMALMIO MOXHO
NNLWb UCMONb3ysA 418 3TOr0 MPUrofHble CPeACTBaA - MPUMEHAEMOe cpe-
CTBO [0/DKHO COOTBETCTBOBATL CMELM(MKE 06BEKTA NPUNOXKEHUS.

Mo pasHoMy paboTaloT B MPOLIECCE C XKUBLIMU MTHOLbMU-HOCUTE-
NAMU MHOPMaLUK U ¢ NpeaMeTaMu MaTepuabHoro mupa. C nogbmu,
OT KOTOPbIX Mbl Mofy4yaeM MH(opMaumio BepbasibHO (0 TOM, 4TO Ha-
6nogan), U c HAMK >Xe, KOrfa Hac MHTepecyeT KMHECTETUYeCKas UH-
thopmarma (06 onpefeneHHbIX NpoLeccax, AeaTeNbHOCTU U ee pesysbTa-
Tax). Cneumduka Lenm n 06bekTa, HocuTens MHHopMaLmm, Kaxablil pas
3aCTaB/feT TBOPYECKU OTHOCUTLCA K BbIOOPY MO3HABATE/bHbLIX CPEACTB,
NPUMEHSIEMbIX 418 CHATUS MH(OPMaLMK, KOMMNIEKC KOTOPbIX COCTaBNsA-
eT COofepXaHue OTAeNbHOro CMeACTBEHHOTO AECTBMS WM NO3BONSET, B
onpefeneHHoR Mepe, OTrpaHUYNTL X ApYr OT Apyra.

PaccMaTpyBaeMblil BOMPOC O4YeHb BAXKEH, T.K. HEMPaBWUIbHOE Npu-
MEHEHUe CeACTBEHHOTO AENCTBIS MOXET MPUBECTU K yTpaTe MHGHOopMa-
UMM 1 K HapyLUEHWIO NpaB SIMYHOCTW. puBefeHHOE YKa3blBaeT, Ha-
CKOMIbKO C/IOXKHA M MHOroo6pasHa paboTa ¢ HOCWUTENEM WHGOPMALIMK.
Kpome 3Toro cnefyeTt caenath elle oAuH 0606LIAOWMIA BbIBOA: TO, O
Yem MPUHSTO FOBOPUTL MPUMEHUTENBHO K OLEHKE [0Ka3aTe/bCTB C Mo-
3UUMIA OMYCTUMOCTW, YaCTUYHO OTHOCMTCS HE TO/bKO K [0Kas3aTe/bCT-
BaM, HO W K HOCUTENIAIM MH(OPMaLMKM, W [O/HKHO TPaKTOBaTbCA LUMPE,
yem 3TO AenaeTcs.

BbisicHeHWe [06POKaYECTBEHHOCTU HOCUTENS BO MHOTUX Cryyasx
CNYXXWT OMpeeNieHNto A0CTOBEPHOCTU MOJYUYEHHOW OT HEro MHAopMa-
uumn. Janeko He BCerga 3To CBOMCTBO MOXKET BbISBASTLCS "MyTEM Mpo-
BEPKM [0Ka3aTenbcTB" (2,35), TOUHEe, He BCerda aToro GbiBaeT AOCTa-
TOYHO. KOHEYHO, MpW MPOTMBOPEUMBOIA MHGOPMALMK CMEeAyeT MCKaTb
cnoco6bl NpKBEYEHUsS HOBOIA, KOTOpas paspyLun/ia Gbl HEECTECTBEHHBbII
ANs paccnefjoBaHus YrofnoBHOTO fAena 6anaHc. ECny ofHa U3 yall BECOB
nepeBeLLana, To 415 060CHOBaHWS BbIBOAOB MCMO/MbL3YIOT MHHOPMALIMIO C
Hee. A MpeAcTaBuM ceGe CUTYauuto, KOTfa, HECMOTPS Ha BCE ycunus,
CTpesika BECOB He MOKauHysach HW B Ty, HU B APYTYH CTOpOHY. Mpekpa-
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TUTb [eNo 3a HefoKasaHHOCTbO? Mpexxae YeM MOWTK Ha 3To, cnepyet
06paTUTLCS K UCCEf0BAHNI0 UCTOUYHIUKOB MH(opMaLmn. [a n He cnefy-
eT NogobHoe 3aTArMBaTh A0 TAaKOrO MOMeEHTA. Peanusaums npegioxeH-
HON NPUMEHUTENBHO K WCCNefoBaHWI0 HOCUTENs WMHAopMalmMu npo-
rpaMMbl MOMOXET BO MHOTUX Cyy4asix BblATWM M3 CUTyauun HefoKasaH-
HOCTMW.

OTMeYeHHOe CBUAETENLCTBYET O TOM, YTO ABa MHKHOPMALMOHHBIX
MOTOKa, B OAHOM M3 KOTOPbIX paboTa BEAETCS C HOCUTENSMMW MH(opMa-
uMu, B APYroMm - C [OKa3aTe/bCTBaMu, B paMKax Yros0BHO-NpoLieccy-
aIbHOTO MO3HAHWA CYLLECTBYHOT B ONpedeneHHOM cumbuose. Ho ecim
CMbICN [10Ka3aTeNbCTB B YCTaHOB/EHWM OOCTOSATENbCTB, MOAJIEXALLIMX
[0Ka3blBaHWIO, TO MH(OpMauus O HOCUTENsX - B PELLEHMM Bonpoca 0
BO3MOXHOCTM MCMOMb30BaTh [0Ka3aTeNbCTBa, MOMyYeHHble OT Onpefe-
NeHHoro HocuTensi. OfHaKO OKOHYaTeNbHble BbIBOAbLI MO Aeny Gopmu-
PYHOTCA He Ha 3Toii 6ase, a Ha OCHOBe [jOKa3aTe/nbCTB. CkasaHHOe nof-
TBEPXKAAET W OTANYME, CYLLECTBYHOLLEE MEXLY HUMM.

He pasrpaHuyeHve [OKa3aTeNbCTB M MH(OPMaLUM O HOCUTENsX
MWTaeT CYLUECTBYOLWIMIA B MPOLECCYyanbHOW NMTepaType Crnop O ToM,
CNneflyeT UM HeT B NPeAMET NoKasaHWi BKIOYATb 0OBSCHEHMS UK YMO-
3aKntoveHuns (14, 408, 409). be3ycnoBHO, CTOUT, T.K. OHW - 3TO CYTb WH-
(hopmauusi, garoLias 3HaHWe 0 J06POKAYECTBEHHOCTI HOCUTENS, UCKIHO-
UeHMe ee M3 MpegMeTa MOKasaHWiA CTaBMT MoJ COMHEHME BO3MOXXHOCTb
NCMOMb30BaHWA  A0KasaTenbCTBa [/11  YCTAHOBMEHWUS 0OCTOSATENBCTB,
noanexatymx AoKasbiBaHuo. B MoHWMaeMoM Takum 06pa3om npeameTe
MOKasaHWiA OTpaKaeTcst NPeACTaBNeHNe O CyLECTBOBaHUM W B3auMOAENi-
CTBWM [BYX MPOLLECCOB A0Ka3blBaHMS - OCHOBHOIO M BCMIOMOraTeNbHOrO.

PaboTas ¢ HocuTenem, Mosy4as OT Hero MHgopmaumio, npeacrta-
BWTENIN OpPraHOB paccnefoBaHUs W Cyda NPecnefytoT Leb BBEAEHWS B
npoLecc fokasaTenbcTBa. W 7o, UTO B NOCNeaytoLEeM MCNONb3yeTcs Kak
TaKOBOE, AO/MKHO OTBeYaTb OMpefeneHHbIM TpeboBaHuAM. K HUM ogHu
OTHOCAT JOMNYCTUMOCTb, OTHOCMMOCTb, OCTOBEPHOCTb M AOCTATOUYHOCTb
(2, 128), gpyrve cuMTarloT, YTO [OCTOBEPHOCTb He BK/IHOYAETCA B Camo
MOHATVE [OKa3aTeNbCTB "AOCTaTOYHO, YTOObI 3TV faHHble 061afam
CBOICTBaMM OTHOCUMOCTU K gonycTtumocTu™ (15, 82). He genas noka
HUKaKNX YTBEPXKAEHWIA O MPaBWUAbHOCTU WM HENPaBUILHOCTW Bblaene-
HWSt TeX WM WUHbIX TPeboBaHWUIA, OTMETUM, YTO WX, B OMPEAENeHHO Me-
pe, MOXHO paccMaTpuBaTb Kak MYHKTbl MPOrpaMMbl, peann3aums KoTo-
PbIX MO3BOMUT MHAOPMALIMIO MCNOMb30BaTb B KauyecTBe fOKasaTeNb-
CTBa.

NS OLEHKM e NpaBWIbLHOCTW NPOrpaMmMbl Hafo, NPEXae BCEro,
BblAENUTb W PacCMOTPETb BOMPOC O MpeAMeTe WUCCNefoBaHMs B pamKax
TaKoro 06beKTa, Kak cneg,.
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Cnep, OCTaBfEHHbIA NPECTYMAEHNEM - 3TO OMPEAENEHHbIA (hpar-
MEHT JeACTBMTENbHOCTY, KOTOPbIA HE CTOWUT CBOAMTb K O4HOMIOCKOCT-
HOMY IBfIEHMI0. [NS MOMyYeHUs 3HaHWS O HEM, MOHMMaHWUS ero CyLiHO-
CTW, a 3HaHME 3TO W eCTb MOHATas CYLHOCTb, Mbl B paMKax [aHHOro
001beKTa BblfeNsieM OCHOBHbIE CBS3M M OTHOLUEHMS. Bblgenss n gukey-
pys Ha OCHOBe pPaboThbl CO CMeAOM OnpefenieHHble 610K MHDopMaL K,
HEOBXOAMMO MOYHYEHHOE O PasHbIX CTOPOHAX, CBOMCTBAaX M OTHOLLEHU-
X MPOVHTErpMpoBaTh AN MOCTPOEHUS LENbHON KapTWHbI OTAENbHOIO
(hparmeHTa AelcTBUTENbHOCTU. ECnn Bce 6M0KM MHGopMaLmMK yKnagbl-
BaKOTCS HEMPOTMBOPEUMBO B OfHY CXEMY, TO MOXHO NEPEXOAUTL K Cre-
ayrowemy atany AeicTeuid. Tpn BO3SHUKHOBEHUW 3aTPYAHEHWUIA BbIXOA
BMANTCA B 06paLleHMn K 6onee AeTanbHON 06paboTke nHhopmauum ans
BbISIBNEHMSA YMYLLEHHbIX 3BeHbEB. BO3MOXHO, 3TO OKaXeTCs B psfe Cny-
YaeB [OCTaTOYHbIM, HO BCE e UCC/ef0BaHNe HOCUTENS MH(OPMaLUW No
nporpamme, NPeAn0XXeHHOM BbILe, NLLIHAM HUKOTa He ByaeT.

3a4acTyt0 UCTOYHMK MH(OpPMaLMM MOXKET MpPeACcTaBUTL ee He 00
OAHOM (hparMeHTe [eNCTBUTENbHOCTM, @ O MHOMMX. B Takux cnyuyasx
CXeMa MOo3HaBaTe/IbHOl [AeATeNbHOCTN YCNOXKHSETCA, BbIICHEHWS CBA3EN
MPUMEHUTENBHO K O4HOMY (PparmMeHTy CTaHOBWUTCS HEAOCTAaTOYHO, W
3A4€Cb HaM BHOBb Ha BbIPYUKY MPUXOAWT NUpammia OCHOBaHWiA, UCMO/b-
30BaHHas ApW PacCMOTPEHUM BOMPOCOB, CBSA3aHHbLIX C 06BEKTOM MO3Ha-
HUA B LenoM. Ecnn oHa gaeT pe3ynbTaTbl Ha Makpo YPOBHE, TO, TaK Kax
[EeCTBUTENBbHOCTb OpraH130BaHa Mo OAHWUM 3aKOHaM, MOXHO OXWAATb
OT Hee 0TAauu Npw paboTe ¢ OTAeNbHbIMY (PparMeHTaMu, MH(OPMaLMs O
KOTOpbIX - JOCTOSIHWE ONPeAeNieHHOro HocuTens. Taknm 06pasoMm, roBo-
ps O BblAENEHUN NpeaMeTa UCCNeA0BaHUA MO Cnedy, TOMbKO MOAYEPKHEM
Cnefytolime CBOICTBA CBA3€El, B3aMMOCBA3e, B3aMMOOTHOLUEHUIA - OHK
[O/DKHbI OblTb OCHOBHBIMU W CYLLECTBEHHLIMM, BbISICHEHUE WX 0653aHO
HaM faTb [OCTOBEpHOe 3HaHue. [locneaHee, COGCTBEHHO, W ABNSETCS
LeNblo Mpu AelicTBUAX CO Creaamm.

Jl06poKa4ecTBEHHOCTb HOCUTENS MH(OPMaLUM CKasblBaeTCs Ha
onpegaeneHnn [OCTOBEPHOCTY MHopMaumn. Ho ycTaHoBneHWe ee npo-
UCXOAUT TaKkXke NpW aHanm3e W camoli uHdopmauum, MoayyYeHHON oT
OMNpefeNeHHOro HOCMTENS NPY peansauyn NPUHLMNA NPUA0KMUMOCTY.
FoBOPS MO MHOMY, OCTOBEPHOCTL - 3TO BbIBOA, MOMYYEHHbIA Ha OCHOBE
BbINO/IHEHUS! TPE6OBAHMSA O MPOBEPKE [0KA3aTeIbCTB Ha NPUI0XKMMOCTb.
MpUNOXMMOCTb peasM3yeTcsl B 3TOM C/yyae TOrAa, Korga npu nonyde-
HUW UH(OPMALMN BbISBMIEHbI BCE MPOTUBOPEUUS, IOTMYECKNE HECTBIKOB-
KM 06BACHEHbI M YCTPaHeHbI. Peannsauus npuHLumMna npuaoxXumocTy no-
3BOMISIET Ha AaHHOM 3Tare BbIHECTV NPeABapuUTebHOE CYXAeHne 0 Aoc-
TOBEPHOCTY [0Ka3aTe/lbCTBa, OKOHYaTe/lbHO OHO CtopmuMpyeTcs npu
OLIEHKe [,0Ka3aTeNlbCTB B COBOKYMHOCTM.
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OKWAbIBass MbIC/IEHHbIM B30POM BECb MPOLIECC AO0Ka3blBaHWA MO
YCTaHOB/IEHUIO 06CTOATENBCTB, 3HAYMMbIX [19 MPaBOBOWA OLEHKK, pac-
CyXfast 0 JOCTOBEPHOCTY, MPUXOANUM K YTBEPXKAEHWIO: 6a30BbIN YPOBEHb
ON18 OnpejeneHns ee MMEHHO TOT, KOTOpPbIM ceilvac paccmaTpuBaeTcs.
Ecnn aT0T BONPOC BO3HWKAET NPUMEHUTENBHO K 06bIM (PaKTUYECKUM
JaHHbIM U 06CTOATENLCTBY, NOANEXALLEMY [0Ka3bIBaHWIO, TO /15 pe-
LUEHWS er0 Ha 3TUX YPOBHSAX Mbl HE MMEEM BO3MOXHOCTEN U BbIHYX[e-
Hbl CHOBA OTMPABNATLCH HA HWXKHWUIA. [N TOro 4tobbl NOHATL, NOYEMY
He CKnadblBaeTcs N060e PakTUUeCcKoe AaHHOE, He CTbIKYHOTCA OHU MeX-
[y CO00W, Hago 06paTUTLCA K AEWCTBUTENbHOCTU. VIMEHHO Ha MepBOM
YPOBHE BbLIACHAETCS MPUNOXKMMOCTb NOCLINOK. Ha nocnegytowmx ata-
nax, B paMKax SIOrM4eckmx ornepauuii, paboTa MEET CO 3HAHWEM, UCXOaA
13 ero NpUoXKMMOCTU. [na paspelleHns BONPOCa HECTLIKOBKM 3HaHWIA
Mbl OTNpaB/seMCca Ha npedblaylive stanbl. MPUAOKUMOCTb 3HAHUIA K
[eNCTBUTENBLHOCTY JaeT HaM BO3SMOXHOCTb CAeNaThb BbIBO, O JOCTOBEp-
HocTw. Mpobnema JOCTOBEPHOCTW CTOUT Mepef, uccnefoBaTeseM Ha Ka-
X[JOM YPOBHE, HO pa3peLlaeTcs TOMbKO Ha MepsBoMm, npu paboTe co cre-
JaMu 1N NX HOCUTENEM.

[l0BONIbHO 4acTO B W3/1araeMoM Matepuane MCnonb3yeTcs CroBO
"cBA3Kn" 1, 3a4acTyto, 0603HaYaeTCs He TaK, KaK MPUHATO B TEOPUM Yro-
NIOBHOTO MpoLLecca, B pamMmKax KOTOPOro 3To CMOBO ABMISETCA K/HOYEBbIM
npu onpegeneHNn NOHATUA OTHOCMMOCTU. MOXET BO3HWUKHYTb BOMPOC:
He OMpefenstoTcs N pasHble NMOHATMA Yepes 04HO M TO Xe? Ecnu Tak -
Ha/mLo rpy6as normyeckas owmobka. Utobbl n3bexaTb NOA0OHbIX yrpe-
KOB, CfieflyeT MokKasaTb, B KAKOM COOTHOLLUEHWWM HaxoAsTCs MCMofb3ye-
Mbl€ MOHATUS.

06 OTHOCMMOCTW FOBOPAT Ha OCHOBE BblIsiB/IEHWS CBA3ei. Ho no-
C/le 3TOro He06X04MMO MPOBEPUTL UX Ha COOTBETCTBME AECTBUTENbHO-
CTW, T.€. PELUNTb BOMPOC O TOM, HACKO/bKO OHW MPUIOXKUMbI. [TonyyeH-
HbIli Ha 3TO OCHOBE Pe3y/nbTaT OLIEHMBAETCS C MO3ULUIA 4OCTOBEPHOCTY.
O [OCTOBEPHOCTW e Mbl FOBOPUM TOrAa, KOrja YCTaHOB/EHHbIE CBA3M
COOTBETCTBYIOT [AeNCTBUTENbHOCTW. [lepBOe BbLISBIAETCA Ha OCHOBE
MbIC/IUTENbHON [eATeNbHOCTW, BTOPOE - MPAKTUYECKOW WM MbICAUTENb-
HOW, a B LIe/IOM 3TO efMHbINA MPOLECC, pe3ynbTaToOM KOTOPOro LO/KHbI
6bITb JOCTOBEPHbIE A0OKa3aTeNbcTBa. HecMOTpa Ha eAMHCTBO, WUCMOJb3ys
pasHble MOHATMA, Mbl (PUKCMpYEM OMNpedeneHHoe cBoeobpasve OThefb-
HbIX MOMEHTOB MPOLLecca 1 AyMaeM, YTO 3TO BMOJSIHE OMNpaBAaHHO.

Mocne Toro, Kak BbISICHEHbI 3TV MOMEHTbI, HEO6X0AMMO ODOPMUTL
NONYYEHHYI0 MH(OPMALMIO B COOTBETCTBUM C TPeOOBAHMAMM 3aKOHa, U
3TO eAMHCTBEHHOE TpeboBaHWe U3 JOMYCTUMOCTH, KOTOPOE NPUMEHSETCS
K [OKa3aTe/bCcTBaM.

PeLueHne Bonpoca 0 fOCTATOYHOCTY TaKXe LO/MKHO BK/IHOYATLHCS B
nporpammMy [esTeNbHOCTW Ha NepBOM YpoBHe. Ecnu xe 3abexartb Bne-
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PEfl, MOXHO CKa3aTb, YTO 3TOT BOMPOC CONPOBOX/AET PeanusaLmio BCex
nporpaMm, MexaHu3Mm YCTaHOB/IEHWS ero OAMHAKOB AN BCEX YPOBHEN, a
TaK KaK [OCTaTOMHOCTb TECHO CBfi3aHa C Mpo6seMoii NpeaenoB AoKasbl-
BaHWA, TO W OyfeT pacCMOTpeHa B  COOTBETCTBYIOLLEM  pasfere.

3aBepluas, MOXHO B KayecTBe MTOra MpefiokuTb Takyl Mpo-
rpammy:

1) OTHOCUMOCTb;

2) 0OCTaTOYHOCTb;

3) LOCTOBEPHOCTb;

4) [onycTUMOCTb.

Monyyas MH(OPMaLMOHHbIE [0Ka3aTebCTBa, Mbl PYKOBOACTBYEM-
CA LeNbio, CTOALLE B LeNoM nepef Halleli gesTenbHocTbio. Llenb 3a-
KNtOYaeTcs B YCTAHOBNEHUW 0BCTOATE/NLCTB, CBUAETENLCTBYIOLMX O CO-
BepLUEHHOM [esHUW, 0 NnLE, ero COBEepLUMBLLEM, N O BUHOBHOCTY 3TOr0
nmua. CeAsb Takas ABMSAETCA OYEBMAHON B CAydasX, KOrja coaepkaHue
MH(OPMaLMOHHOIO [10Ka3aTeNbCTBa - CBefleHMs 06 OrnpefeNieHHbIX 06-
CTOATENbCTBAX, NOANEXalUMX [0Ka3biBaHWO. HO Aaneko He Bcerga npu
paccnefoBaHUK YrofioBHOMO Aena Mbl UMeeM Takue Aokasatenbcrea. A
KOr[a OHW eCTb, Mpexie 4em CAenatb Ha MX OCHOBE BbIBOf, Crefyert
MpoBepuTbL UX Ha MPUNOXUMOCTb [/1F OnpefenieHUs [L0CTOBEPHOCTY.
CrepoBaTefibHO, BO BCEX C/y4asax NpW YCTAHOBNEHUU OBCTOATENLCTB,
noA/ieXxallmx [OKa3sblBaHUIO, MEXAY HUMWU U UH(DOPMALMOHHBLIMU [0Ka-
3aTeNlbCTBaMM JO/MKHO ObITb NMPOMEXYTOUYHOE 3BEHO (OHO WCK/IHOYaeTCs
TO/MbKO MPY NPSAMOM CMocobe YCTaHOB/IEHWS, HO He BOOGLLE U3 pacche-
[0BaHVA [ena Npy HaMyum NpambIX LOKAa3aTe/bCTB). 3T0 NPOMEXYTOY-
Hoe 3BeHO 3akoHogaTeslb B cT. 69 YTIK 0603HavaeT kak "noboe hakTu-
yeckoe faHHoe". CBf3b [J0Ka3aTenbCTBa, YCTaHaBNMBAKOLLEro nwo6oe
(haKTMYecKoe [aHHOe, C 06CTOATENLCTBOM, NOAMEXALLMM [0Ka3blBaHUIO,
B 3TOM C/lydae ABMSETCS ONOCPe0BaHHON.

WTaK, nocne nonyyeHuss MHPOPMALMOHHBIX A0Ka3aTeNnbCTB Mepeq,
cllefjoBaTeNeM BCTaeT Lie/lb YCTAHOBIEHMS /THOOLIX (DaKTUYECKMX AaHHbIX.
[enaeTcs 3TO Ha OCHOBE BbISIBNIEHWS CBS3eli MeXay MH(OPMaLMOHHLIMU
[0Ka3aTenbCTBaMu.

Mporpamma BTOPOro 3Tana C/OXHEE M B TO XK€ BPEMS MPOLLE, YeM
paccMOTpeHHbIe. TpoLLe - B TOM NAaHe, YTO Ha HEM HET YXKe HYX/bl Bbl-
ACHSATb AOMYCTUMOCTb, 3TO TPeOGOBaHME BbISI0 BbISCHEHO paHee MNpuUMe-
HWTENMbHO K HOCUTENMIO M K MHOPMaUMOHHOMY [0Ka3aTeNbCTBY;
BHYTPEHHSAS NPOTUBOPEYMBOCTb KOHKPETHbIX GI0KOB MH(opMauumn Tak-
e [OoMmKHa 6bITb YCTpaHEHHOW Ha NepBOM aTane. 34ech e, Ha 0CHOBE
NOTNYECKUX OMepauuii C KOHKPETHbIMU WMH(OPMaLMOHHBLIMK A0Ka3a-
TefbCTBaMU, HEOOXOAMMO NONYUYUTL fI060e PaKTUYecKoe AaHHoe, npu-

MEHUTENbHO K KOTOPOMY OT/Ae/lbHOe MHAOPMaLMOHHOE [0Ka3aTeNbCTBO
- Ta WK UHast CTOPOHA ero.
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MonyyeHHoe TakMm 06pa3oM /11060e (haKTUYecKoe faHHOe — 3TO
3HaHWe 0 ropas3fo 60/bLIEM (PparMeHTe AeCTBMTENBHOCTU, OHO He TOX-
[ECTBEHHO OTAEMbHO B3STOMY WH()OPMaLMOHHOMY [OKa3aTeNbCTBY, 3TO
BbIBO/, MOMYYEHHBIA NpY 06paboTKE HECKOMbKMX. UTO6bLI NONYyYnTh 3TOT
BblBO/, MHKOPMaLMOHHbIE A0Ka3aTeNbCTBa [JO/MKHbI COMMacoBbIBATHCS
MeX/y C060i1, C pasHbIX CTOPOH HEMPOTMBOPEUMBO OMNMCLIBATb CTOPOHBI
0AHOr0 (hparMeHTa AeNCTBUTENLHOCTU, UHTErPaLMA UX NO3BONSET NOJy-
UMTb HOBYIO CYLLIHOCTb. B OCHOBE YCTaHOBMEHWS CYLHOCTU NEXMUT Bbl-
SIBNEHHAsA CBA3b, AN MOAKPENSIEHNs KOTOPO/ MOXHO BEPHYTLCS Ha Mnep-
Bblii YPOBEHb A/11 MOMyYeHUs HeJoCTatoLle MHopMauumn Uan no3eo-
NALLEN YCTPaHUTb MPOTMBOPEUNS.

MpenMyLLLECTBEHHBI CMOCO6 YCTaHOB/IEHUS CBA3M Ha BTOPOM
YPOBHE - MPUMEHEHWE 3aKOHOB (hopMasibHOW Norukn. B KauvecTBe e
MyHKTa Nporpammbl crefyeT paccMaTpuBaTh YCTaHOB/EHUE CBA3EW MeX-
Ay VH(OpMaLMOHHBIMU OKa3aTeNlbCTBaMu. Pe3ynbTaT peanmsaumm ero-
nonyyeHune Moboro (HakTUYeCKOro AaHHOro - IOMMYecKoro LoKasareflb-
cTBa (16,100).

MN3noxxeHHOe 3[eCb- CyTb CMEAYHOLWIA YPOBEHb B [OKa3biBaHUM,
KOTOpbI/i MOXKET COCTOSITb U3 MHOXECTBA /IH0ObIX (DAKTUYECKUX AaHHbIX,
MCMONb3YEMbIX TakMM >Ke 00pa3oM, Kak U MH(OPMaLMOHHbIE A0Ka3a-
TenbCTBa AN YCTAHOB/IEHWNS 06CTOATENLCTBA, MOL/EXALLEro [0Ka3blBa-
HWI0. B OCHOBe YCTaHOB/IEHMSI UX BbISIBNEHHbIE HAa BTOPOM YPOBHE OC-
HOBHbIE 1 CYLLIECTBEHHbIE B3aMMOCBA3M MEXAY N06LIMM (haKTUYECKMMM
JaHHbIMU. DTO NYHKT NPOrpaMmbl, NPVBS3aHHON K AaHHOMY YPOBHIO.

3akaHumBaeTcs paboTa NO3HaHMSA MPOLLIOrO BbICHEHWEM B3au-
MOOTHOLLIEHUIA MEX/Y YCTaHOBMEHHbIMW OOCTOATENbCTBaMW, MOAMEXa-
WMMN [OKa3blBaHUIO. YCTaHOB/IEHWE WX - peanusaums MocnegHero
MyHKTa NPOrpamMMbl - NOJTyYEHNS 3HAHWS1 00 MHTEPECYHOLLIEM COBLITUM.

Io6oe onucaHve 1 onpegeneHne orpaHNYMBaAET U YNPOoLLaeT onu-
CblBaemoe. Be3ycnoBHO, YTO 1 aBTOP He 136eXas 3Toro, NPUBOAS MyHK-
Tbl NporpamMm W faBas WX B OMpefeNieHHOl nocneaoBaTenlbHOCTU. YKa-
3aHHasl NOCneAoBaTeNlbHOCTb He SIBNSETCA CTPOrol, U CBA3WN MEXAY Bbl-
[ENeHHbIMU MOMEHTaMM CYLLECTBYHOT He TO/IbKO M0 BEPTUKa/IM, HO M NO
ropmsoHTan. CnoXHOCTb MX ¥ OJHOMOMEHTHOCTb CYLUECTBOBaHWS OM-
pefensetca "KayecTBOM'" [iena W 3Tanom paccnefosaHuns. He norpeluvm
MPOTMB UCTUHbI, EC/IN CKXKEM, UTO BCE BbISICHAEMOE NpU paccnefoBaHN

AOMKHO HaxXoAMTbCA MeXay Co6Oi B OnpeaeneHHOM B3aMOOTHOLLE-
HUAW.

OO6BEKT U npeamMeT AoKa3blBaHUA Npu peleHnn Bonpoca o
NPUMEHEHNN K BUHOBHOMY MeEpP BO3,£I|6I7ICTBI/IF|
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[l0 cuX Nop NPUHATO cuMTaTh, YTO peanmsaums n.n. cT. 68 YTIK
[aeT BO3MOXHOCTb MOMYUUTb HEOOXOAMMYHO MH(OPMALMIO 418 onpeje-
NeHVA Mepbl BO3AENCTBMA NpaBOHapyLUUTeNt0. ABTOPbI, MPUAEPXKMBALO-
Lpecs Takoro B3r/Afa, B KayecTBe 0BOCHOBAHMA €ro, YKasblBatOT Ha
Hasmuve cpeay n.n. cT. 68 MyHKTa, roBOpALLEro 0 HEOOXOAMMOCTM Bbl-
SIBMIEHNA OOCTOATENLCTB, B/MAIOLLMX HA CTEMEHb W XapakTep OTBETCT-
BEHHOCTM, & TaKXe WHbIX 06CTOATE/NLCTB, XapaKTepu3yoLWmMX IMYHOCTb
06BMHSAEMOr0, OTCbINAKOT Takxke K n.n. 5,6,6 ¢T. 303 YK (2,86).

[ns NposiCHeHNs 3TOrO BOMPOCA HAMOMHUM HEKOTOPblE MOMEHTBI,
BbIfB/IEHHbIE B NepBOii rnase. B Heil 6b110 060CHOBAaHO, YTO YroO/0BHOE
MpaBo Y YrofoBHbIA NPOLIECC OpPraHu3yoT paboTy MpaBoMpUMEHUTENS
couManbHOe MpefHasHavyeHne ero OyAeT peann3oBaHO TOMbKO B TOM
CNyyae, Korga OH YCTAHOBUT He TO/IbKO OBCTOATENbCTBA, CBUAETENbCT-
BYHOLLME O COBEpLUEHHOM [EAHUW U BUHOBHOM /MLE, HO U 0BCTOATE b-
CTBa, MO3BONAOLME BbIOPaTL MepY BO3AENCTBUSA Ha BMHOBHOIO, KOTO-
pas cnocob6cTBoBana 6bl POPMUPOBAHUIO Y HEr0 OTBETCTBEHHOCTU. Che-
[0BaTeNbHO, [edTeNbHOCTb B paMKaxX YrofioBHOro npouecca A0/MKHa
JaTb (haKTUYeCKOe OCHOBaHMWE Kak [/ KBa/M(MKaLmmn, Tak 1 Ang onpe-
JeneHns Mepbl BO3AEACTBYS.

MpoucxoauT N1 3TO Ha camoMm fene? He npuéeras K KpUTUKE pe-
OaKUMM OTAENbHBIX MOMOXeHW cT. 68 YTIK, 06paTumcs K ConocTaBu-
TeNbHOMY aHaNn3y C COOTBETCTBYIOLMMM CTaTbIMU YTOMIOBHOTO KOIEK-
ca. AHa/IM3 3TOI CTaTbi CBUAETENLCTBYET O TOM, UTO [l0Ka3blBaHWe 06-
CTOATENLCTB, CHOPMYNMPOBAHHBIX B €6 NMYHKTaX, NO/IHOCTLI0 MOAYMHEHO
3a7aye YCTaHOBMIEHWS1 COCTaBa MPECTYNEHUs, T.e. WH(opMaLWus, ycTa-
HOB/IEHHas B UX PamKax, [JaeT BO3MOXHOCTb [/ MPaBOBOW KBanM(mKa-
UMK, Ho Lenm yronoBHOro npaea LiMpe: 3afadya NpaBonpUMEHUTENsT He
TONbKO NPaBUMbHO KBAM(ULMPOBATbL AESIHWUE, HO W BbIGPaTh B OTHOLLIE-

HUM BUHOBHOTO TaKyk Mepy BO3feNCTBUS, YTOGbI CHOPMMPOBATDL Y HEFO
OTBETCTBEHHOCTb.

Mo MHeHMIO 3aKoHOAATeNs, AOCTUYL BTOPOM LEeNn MOXHO TOra,
Korga cyf OydeT yuuTbiBaTh XapakTep W CTeneHb 0O6LLECTBEHHON onac-
HOCTW COBEPLUEHHOTO MPECTYMNNEHNUS, SIMYHOCTb BUHOBHOIMO M 06CTOSA-
TeNnbCTBa fiena, CMAryalowye 1 oTaryaroLime OTBETCTBEHHOCTb (CT. 60
YK). MocnefHvie nofpo6bHO onmcaHsl B CT. CT. 61 1 63 YK. ObpallaeT Ha
cebst BHMMaHMe, B CT. 60 YK Ha nepBblii NiaH B kKayecTBe (hakTopa, nog-
NeXallero yyeTty npy HasHa4eHUW HakasaHWs, BbIABUraeTcs 06LLeCTBEH-
Has OnacHOCTb NPECTYM/IeHWsA, YTO CBUAETENLCTBYET O HE pasrpaHuye-
HUW OCHOBaHWIA Ans KBaIMMKALMW 1 ONpeseNeHns HakasaHus, a 3To, B

CBOIO 0uepefb, MPUBOANT K BbIABKEHWIO Ha MEPBbIN MiaH B KauyecTse
LeM - Kapbl.

3aBMCMMOCTb HakasaHus OT XapaKTepa n CTeneHun O6LU,ECTB€HHOI7I
OnaCHOCTWU NpPecTynieHna HaxXoAuT CBOE€ NOATBEPXAEHWE W 060CHOBa-
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HWe B TeOpUM Yro/sIoBHOro npasa. HanomMHMM BbicKasbiBaHWe A.W. Map-
LieBa Nno 3ToMy Bonpocy: "YTo/noBHas NPOTUBOMNPABHOCTL eCTb NpPaBoBas
(hopMma 00LLECTBEHHOI OMAacHOCTY, a CaHKLMK (HakasaHns) BTOPUYHBI MO
OTHOLLIEHMIO K 0OLLLECTBEHHOIM OMAcHOCTU 1 SBMAKOTCSA MPOM3BOAHBIMA OT
Hee" (17,13). e 34ecb IMYHOCTb, K KOTOPO/ NPUMEHSETCA HakasaHue?
- HeT ee. MOXHO roBopuTb 06 OnpefeneHHol 3aBUCMMOCTU W MPOW3-
BOAHOCTM OT 06LLECTBEHHOI OMAacHOCTU CaHKLMW HOPMbI, KOFa BbICLUNIA
npegen ee onpeaensieTcs, UCXoAa U3 CTeneHn 06LLECTBEHHO ONacHOCTH
[lesdHUA, HO He HaKa3aHWA N1La, COBEPLLUUBLLETO Ero.

Mpu ycTaHoOBNEHUW TOro, YTO [eAHUe ABNSAETCA NMPecTYMnHbIM, U
npu onpeseneHnn BbICLLEro Npefena caHKuuM AoskHa ObITb peasin3oBa-
Ha HenepcoHUMMLMPOBaHHasA CNpaBeAnMBOCTb, B KOTOPOI OTpaXkaroTcs
MHTepecbl obuiecTBa. B aTom fo/mkHa ObITh Npasga obuiecTsa. MoaTomy
Henb3d cornacuTbca A1 BCeX C/yyaeB C MOJyYatoLm pacrnpocTpaHe-
HWe YTBEPXKAEHMEM O NPUOPUTETE WHTEPECOB JIMYHOCTU, O CNY>KEHUU
rocygapctsa aTum mHTepecam (18, 11 ). B faHHOM cny4vae KauHy/UCh
13 OHOW KpailHOCTWM B APYryto, 3abbiB, YTO rocyAapcTBo ( peyb UaeT
He 0 HalleM, a 0 "pasyMHOM" rocyfapcTBe) BbipaxaeT ([O/MKHO Bblpa-
XaTb) WHTepechbl 06LLECTBA KaK MHTErPUPOBAHHOIO eUHCTBA MHTEPECOB
nnYHocTe. MpaBUAbHO MOHATbIE 06LIME MHTEPECHI U [O/MKHbI 3aKpen-
NATLCA B HOpMax npasa. [pyroe feno, Korja mbl Nepexoium Ha ypoBeHb
B3aVIMOOTHOLLIEHUIA MEX[Y OpraHamy rocyaapcTBa, AO/MKHOCTHbIMU fin-
LiaMW 1 IMYHOCTLIO. B Hallem cnydae 3TOT YpOBEHb A0/KEH 06CYXAaTb-
€A TOrfa, Korja BO3HWKaeT Heob6XOAMMOCTb ONpefesinTb KOHKPETHYHO
Mepy BO3AENCTBUA ML, COBEPLUMBLLEMY NPECTYMN/IEHME.

"Ipon3BOAHOCTL", NpednaraemMas 3akoHOAaTeNeM W Teopuei,
BPSA M CMOXKET HaM NOMOYb B 3TOM. [pn nepeHeceHUn ee B cepy on-
pefieneHnst KOHKPETHOMO Haka3aHWs Mo CyTW CHUMaeTCs npobnema nny-
HocTu. C TakuMm NOAXOLOM Teopuu A0CTaTOYHO pa3paboTku BOMpoca o
Cy6beKTe YrofoBHO-NPaBOBbIX, YrOM0BHO-MPOLECCYaSIbHbIX W ApYTUx
OTHOLLEHWIA. HeTpyAHO 3aMeTUTb, YTO NOJOGHOE OPUEHTUPYET Ha BO3-
JasHWe 3a COBEPLUEHHOE, TaKON MOAXO0A AOCTaTOYHO Y30K M nparmatu-
YeH, 0 JIMYHOCTM KaK COBOKYMHOCTM OOLLECTBEHHbIX OTHOLLEHWIA 3[€eCh
peyb He MAeT.

MocMOTPUM, BO3MOXHO, K/HOY 419 pelleHuns npobsieMbl onpege-
NeHns NHAMBULAYaIM3MPOBaHHOTO HaKasaHWA 3a COBepLLEeHHOE MpecTyn-
NeHne NIeXUT B paMKax CT. CT. 61 1 63 YK? Ecnv 3To Tak, TO y Hac ectb
BO3MOXHOCTb PeLLEHMA MPobembI.

Mpw cooTHeceHun n.n. cT. 68 ¥TIK ¢ n.n. cT. cT. 61 1 63 YK no-
nyyaeTca crefytowunin packnag: B pamMku n.l cT. 68 BnucbiBatoTCA 06-
CTOATE/NLCTBA, YKa3aHHbIe B .M. &, 4, 3, U, K, f, M, H CT. 63 YK; B pamku
n.2 cT.68-n.n. 6,8, rcr. 61, n.n. r, e, cT.63; B paMku n.4 cT. 68 - n.
KCT.61 un.6cCT. 63;BpamMKn 4.2 cT. 68-n.N. a, 4, €, >, 3CT. 61 nn.n
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cT. 63. B onpefeneHHO Mepe Takas NpUBA3Ka YC/10BHa, XOTA Obl B Cuy
TOrO, YTO BCE 0BCTOATE/NLCTBA, YCTaHaB/IMBaEMbIE B NPOLECCe paccneso-
BaHWs, B3aMMOCBA3aHbI, BbIACHEHWE OAHOr0, 6e3yCNOBHO, COOTHOCUTCSA C
BbIAICHEHHbIMW ApyrMu. HO, HECMOTPA Ha 3TO HECOBEpPLLEHCTBO, Mpo-
M3BeAeHHas rpynnupoBKa Aafia MHTEPECHbI MaTepuan Ans pasmblLusie-
HWA. BHUMaTe/bHbIA uMTaTe/lb MOT 3aMETWUTb, YTO B MPEA/I0KEHHOM
packiaje HeT NPUBA3KW K M.M. CT. 68 n. n CT. 61. 3TOro He NPOU3OLLIIO
B CW/ly TOrO, YTO YKasaHHble B HUX OOCTOATENbCTBA, AyMaeTcs, Hanps-
MYI0 He CBfi3aHbl C MHKPUMUHMPYEMbIM MPECTYMNEHNEM, XOTS W ABNS-
HOTCA 3HAYMMBIMU MPY NPUHATUN PELLEHNS.

W3 npepacTaBneHHoOro cootHeceHms ct. 68 YTIK u cT. cT. 61 # 63
YK, B pamMmkax nocnefiH1MxX o6Hapy>1BaeTcH TEHAEHUMA K UHAUBUAYaN-
3auMm 06LLECTBEHHOI OMACHOCTY, HO HE CTOMIbKO K JIMYHOCTY, CKO/bKO K
JesHNI0 (CM. TPYNMUPOBKM NPUMEHUTENBHO K N.1 1 4.2 cT. 68 YTIK). Ha
MOTUBALMIO SIMYHOCTM MNPY COBEPLLEHNW NPECTYNNEHNS BbIBOAAT HaUb0-
Nee YeTKO TOMbKO M.N. T, €, CT. 63 YK. M0oXeT nocnefosaTb BO3paxe-
HVE, YTO W ApYrue NyHKTbI TaK UK MHaye 4atoT NpefcTaB/ieHre 0 MOTuU-
Bax MPecTynHuKa. 3TO YTBePXJeHWe HeT HafobHocTu ocnapueaTb. Ho
obpallaeT Ha cebs BHUMaHWe, UTO BbleNleHHble 06CTOATENLCTBA OPUEH-
TUPYIOT Ha YCTaHOB/MEHNE MOTVBA TOMLKO MPUMEHUTENBHO K COBEPLLEH-
HOMY. B ucTopuu pasBUTUS NNYHOCTW BepeTcs [OCTATOYHO JIOKaSbHbI
0Tpe30K. MOXHO N1 Ha OCHOBE 3TOr0 OTPe3Ka, UCXOAA U3 BbIACHEHHBIX
06CTOATENLCTB, CKa3aTb B OyAylleM O TOM, Kakas Mepa BO3[eCTBMA He-
obxoauma fins UCnpasneHns U nepesocnuTaHua nuua? MpedcTtaBnsercs,
- HeT, Beflb 3[eCb NO-MPEeXXHeMy OTCYTCTBYET /IMYHOCTbL Kak TakoBad, a
€CTb CYOBEKT, B OTHOLUEHMW KOTOPOro MOXHO MPaKTUKOBaTb BO3fasHWe,
ncxoaa U3 MHAMBMAYaNN3MPOBAHHOW 06LLIECTBEHHOWM 0NacHOCTYN AesHMS.

Crefyet ele pa3 o6paTWTb BHUMaHWe - 3aKOHOAATeNlb He OTo-
XOECTBNSET JIMYHOCTb BUHOBHOIO C paccMaTpuBaeMbIMU O06CTOATENLCT-
BaMV U He pacKpbIBaeT ee Yepes HUX, XOTA ry6UHHOro NoHMMaHus oc-
HOBaHWiA pa3nnuns y Hero HeT. Ecnm B ¢T. 37 YK PCOCP 1960 r. oH co-
BEPLUEHHO ONpaBAaHHO pas3fenseT 3T MoHATUA, To cT. 60 YK P® 1996
r. cnegytolmM 06pa3om m3naraeT MHTepecylowmiA Hac MOMeHT: "lMpwu
Ha3HauYeHUV HakasaHUs YYUTbLIBAETCA XapaKTep W CTerneHb OOLLECTBeH-
HOI 0NacHOCTU MPECTYMAEHNUS U IMYHOCTb BUHOBHOIO, B TOM YuMc/e 06-
CTOATENbCTBA, CMATYAKOLLMe 1 OTArYaloLLMe HakasaHue..." BKoyeHue B
4.3 cnoB "B TOM yucne" NOpoXAaeT ABYCMbICNEHHOCTb. 19 13bexaHus
ee "/IMYHOCTb BUHOBHOI0" JO/MKHA 6bITh BbiAeneHa 0TAeNbHO. Ho 1 3To
He pelUeHVe Npobnembl. Tpebys yumTbiBaTb “NIMYHOCTL", 3aKOHOAATENb

06s13aH aTb MCMONHUTENIO NapaMeTpPbl BXOASLLErO B 3TO MOHATUE, a UX-
TO 1 HeT.

OTcyTCTBME B MaTepuasibHOM MpaBe YeTKOro opueHTupa (a Byepa
OH W He OblN HYXeH) NPUBENO K CBOe06pasHOMY MOHUMaHWUIKO 3TOro Mo-
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MeHTa B npoLeccyasbHOM 3akoHogaTenscTee. B n.3 cT. 68 YTIK 3akoHo-
JaTenb afpecyeT HaC K CMAryatoLLyM 1' OTArYatoLwym 06CToATeNbCTBAM,
a [anee npeanucbIBaeT yCTaHaBMMBaTb "TakXe WHble O6CTOATE/bCTBA,
XapaKTepu3yrLLye MYHOCTL 06BUMHAEMOT0". TO /I OHWN TOXAECTBEHHbI
YKa3aHHbIM Bbllle O6CTOATENbCTBAM, TO MW MPEACTAaBNAOT HEUYTO 0CO-
6eHHoe? HemnoHATHO, BEPOATHO, U CamMOMy 3aKOHOZaTento. A ecnin Tak,
KaKOoW e Crpoc C KOHKPETHOro npasonpumMeHutens? OTcyTcTBMe 6onee
WM MEHee YeTKOro OpWeHTMpa NPUBOAUT K TOMY, YTO LIV WCrpaslie-
HUA 1 MEePeBOCTIUTaHWA NULLL JEKNapUPYIOTCA, HO He peann3yroTcs.

Hwxe 6yaeT npegnoXeHo NMKBMAMPOBATbL 3TOT mpoben. ABTOp
OTHIOAb He NpeTeHAyeT Ha 3aBepLUEHHOe PeLLeHUe CTO/b CNOXHON Npo-
6nembl. 3agaya Ha 3TOM 3Tane BUAUTCSA B 0603HAYEHUW NOAX0Ja K CTU-
paHuto "6enbix NATeH".

Beab uTO Takoe nMyHocTL? B npase He onpegeneHo. OAHaKo 3a-
KoHOofaTenb TpebyeT yCTaHaBNMBaThb [aHHble, XapaKTepusytoLine UMeH-
HO NMYHOCTbL. PaspabaTbiBas BONPOC O MpeAmMeTe foKasbiBaHWsA, A. M.
NapuiH, Npnbnnxas NocnegHWin K KOHCTPYKLMM COCTaBa NPecTyn/ieHus,
cpeam npegnaraemMblx 06CTOATENbCTB NOL  MYHKTOM  BTOPbIM  YKas3bl-
BaeT "MpU3HaKW CyObeKTa MPEecTymnieHust (IMYHOCTU 06BUHSEMOrO)"
(20, 68), monarasi, BEPOATHO, YTO MOLOOHAA TPAKTOBKA /IMYHOCTMN BbiBe-
[eT NpaBONpPUMEHUTENS M3 TYNUKA, TakK Kak npobniema cybbekTa npecty-
MneHns B TEOPWM YrofI0BHOIO npasa paspaboTaHa. Ho ewe W. A. doir-
HULLKMM B CBOE BpeMsA OblN0 3aMeyeHo, YTO “IMYHOCTb MOACYAUMOTO...
MOXET 6bITb NPEeAMETOM CyfAeOHC—YTOMOBHOMO UCCNELOBAHNS, HACKO/b-
KO OHa BK/13/ibIBAETCA HE TO/IbKO B MPECTYMHOE [esHWNe, HO U B Hakasa-
HVe, Nofnexallee npumeHeHno™ (21,285).

3T0T 6onee WMPOKNIA MOAXOL K NMYHOCTU 6e3yCIOBHO BEPEH, HO
Y Hallux NpeALLecTBEHHWUKOB, KaK W B COBPEMEHHOR Yros0BHO-MPOLec-
Cya/lbHOI NnUTepaType, Mbl He HaXOfMM OTBETA Ha WHTEPEeCYHLMIA Hac
Bonpoc. O6palleHne e K creuuanbHol nTepatype 4ano OCHOBaHMe
cAenatb NNLLb BbIBOA O TOM, YTO "JIMYHOCTL" - MOHATUE CTOMb XKe Heor-
pefeneHHoe, Kak 1 "WCTMHA". B nofo6HOM BbIBOAE aBTOP He OAMHOK.
OnVWH 13 M3BECTHBIX Mcmxonoros cospemeHHocTn K. P. Pomxepc nucarn,
YTO "TaKMM MOHATMAM, Kak "HA", "aro", "NMYHOCTL", B HacTosLLLee BpeMs
HeBO3MOXHO [aTb OnepauuoHanbHoe onpeseneHune” (22,301). Ho Beb B
KOHKPETHOI MpaBonNpUMEHUTENbHON AeATeNbHOCTU LOMKHbI B KauecTBe
OpVeHTMPa WCMO/b30BaTbCAd MMEHHO OrepaumoHasibHble onpegeneHus!
Ecnn TakoBbIM "NIMYHOCTL" He TOANUTCA, TO 3TO MOHATUE He LOSHKHO WUC-
No/b30BaTbCA 3aKoHofatenem. [lymaercs, And NpakTUuecKoi AesTenb-
HOCTW, Npecnegytolleli Lenn W3MeHeHUs YeNoBeKa, CYLLEeCTBYeT BO3-
MOXHOCTb BBECTV 60fiee YeTKME KpUTEpUW, YeM "IMYHOCTL", 4TO, B
CBOKO 0Yepeb, NO3BOUT OMPEAennTb, B KakUX YCMOBMAX U KakMMK
CpefCcTBaMy OHW JOMKHbI OCYLLECTBATLCA.
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B npeabigyLueli rnase B Ka4ecTse O4HOW U3 Lieneid fedTeNbHOCTY B
YFONIOBHOM MpoLecce Obl0 BbIABMHYTO MOSIOXEHWE O HEOOXOAMMOCTU
YCTaHOB/IEHUA 06CTOATENBCTB, MO3BOMAIOLMX BbIOpaTb Mepy BO3AENCT-
BMSi HA BUHOBHOT O, CDOPMUPYIOLLLYHO Y HEro OTBETCTBEHHOCTb. [ns 3To-
ro Mpexpae BCero HYXHO WM3YyuuTb Yesi0BEKa, AeATe/IbHOCTb KOTOPOro
OLieHMBaeTCA C NO3WLMIA YrONOBHOrO 3aKOHa, Tak Kak "W Ha npepaBapu-
TeIbHOM  CNeACTBUM U B cyfebHOM  pas3bupaTenscTBe 0O6BUHSEMbIN
He TONbKO CY6BEKT MpoLecca, HO 1 06BEKT U3YUEHWs, YTO PE3KO OT/NYa-
€T YrOMOBHBIA NpoLecc 0T rpaxgaHckoro” (23,593). U ecnm B KayecTse
KOHEYHOW Lenn BUAETb OTBETCTBEHHOCTb, TO AEWCTBUTENbHO, YenoBeK
OyaeT BbICTynaThb "CaMbIM [/1aBHbIM ''npegmMeToM" Mo3HaHWs, 160 "OH
ana cebs ceos nocnegHas uens” (24,351), n 6yaem Mbl nocTynatb Tak,
4TO6bI BCErAa OTHOCUTLCA “K YenoBeYeCTBY M B CBOEM /WLE, U B NuULe
BCAKOr0 ApYroro Takxke Kak K uenu™ v HUKOrga He OTHOCUTLCA "K Hemy
TO/bKO Kak K cpeactsy™ (25,270).

Moaxod K NOHMMaHMIO (heHOMEHa YeNoBeKa B 0OLMX yepTax Ccy-
wecTByeT. O YenoBeke Henb3f CYyAMTb MO OTAENbHOMY MOCTYMKY, W
npexze, 4Yem OLEeHMBaTb ero, "Hafo Y4eCTb pasHble 06CTOATENbCTBA M
MPUHATL BO BHWMaHWe BCIO CYLLHOCTb YeNnoBeKa, KOTOPbIA COBepLUMN
ero" (26, 145). CywHOCTb MOXET ObITb MOHATA YEPe3 BbISCHEHUE KOM-
Mnnekca OTHOLUEHWIA, B KOTOPbIX YenoBek nposenseT ceds (4,23). MoHATb
WHAMBMAYYMA MOXHO, "TO/IbKO PaCCMOTPEB €ro C TOUKM 3PEHUS Lienoro,
T.e. B KOHTEKCTE COLManbHbIX CBA3EHA, COCTABHOW YacTbi0 KOTOPbIX OH
asnsetca” (27,79).

MpumepHO M3 Takoro mnoHWMaHwWsa ucxogun A. @. KoHu, pasas
CBOe OTHOLIeHMe K "MpecTyrnHoMmy cocTosaHuio". Cyd, No MHEHWUIO W©3-
BECTHOrO HOpWCTa, "00CYXJaeT Tak HasblBaeMoe MPecTynHOe COCTOs-
HVe", NpeacTaBnstoLLee COO0M B KXKAOM OTAE/IbHOM C/lyvae CBOEro po-
[a Kpyr, B LEHTpe KOTOPOro CTOMT 06BMHSEMBIN, OT KOTOPOrO B OKPYXX-
HOCTU MAYT paguychl, BbipaXatoLme 601ee UM MeHee BCe CTOPOHbI ero
JINYHOCTM U XXWUTENCKOr0 MOMOXEHUS - MCUXONOTMYECKY0, aHTPOMNosIo-
TMYEeCKyr, O6LLECTBEHHYIO, 3KOHOMWYECKYHO, ObITOBYIO, 3THOrpagmye-
CKYI0 1 NaToNOrMYeckyro. [11s npaBuibHOM OLEHKN 3TOr0 COCTOSHUS He
MOXET OblTb 06LLEro, paBHO MPUMEHAEMOrO Mepuna, U MeXaHU4ecku
npunaraemoe HakaszaHue 6e3 COOBpPaXEHUS ABVDKYLLMX CWA, MPUBEALINX
K MPecTynneHnto, 6bi1o 6bl, B OFPOMHOM YMC/E Clly4vaeB, BenmyaiiLlein
HecnpaseIMBOCTLIO" (28,32). Jlyulle He CKaXelLllb.

Heo6X0AMMO NMPOHWKHYTL B MPOLLJIOE YeNoBeKa A1l NMOHUMAHUS
ero HacCTOoSILLErO.

C nepBoro B3rnsaga MOXeT MoKasaTbCsl, YTO MPUBELEHHOE - Hero-
CW/bHas 3afiaya [J19 OpPraHoB paccrefoBaHus U cyfa. Tak OHO U eCTb.
Henb3sa npusHatb, UYTO BbIACHEHWE BCeX “paguycos" - 3TO onepawmo-
Ha/bHble Lienu, fa U BO3MOXHO /1M OHO B MOMHOM 06beMe npw paccneso-
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BaHMM YrofnoBHOrO gena? [esaTenbHOCTb AOMKHA ObiTb MOAUMHEHA YCTa-
HOB/IEHMIO OBCTOATENBbCTB, KOTOPble MO3BOMAT B Oyfyllem Chopmupo-
BaTb OTBETCTBEHHOCTb.

B KayecTBe TaKOBbIX MOXHO MPeJ/IOKNTb CeayoLLme:

-LIEHHOCTHas OPMEHTALMA IMYHOCTY;

-[OMWHaHTHas MOTVBaLMS;

-MPUYMHBI U YCNOBKS UX (HOPMMPOBAHWS;

-BOCMPUATME NIMLOM, COBEPLUMBLUMM MPECTYMEHNE, Pa3NYHbIX
CpefCcTB BO3AENCTBIS C MO3ULMM UX CMIPaBea/IMBOCTY.

CnepfyeT Mpv 3TOM Y4YMTbIBaTb YC/IOBUS, B KOTOPbIX OyAeT npoTe-
KaTb BOCNMTATENIbHOE BO3AENCTBME.

Mo3HaHWe NX JOCTUraeTca B pamMmKax JMHAMWUYECKOro aHan3a, npu
KOTOPOM aHa/M3MPYHOTCA YCNOBMS POCTa, TPaBMAaTUYECKME CUTYauumu,
OTHOLLUEHMA U T.A4. C MO3MLMIA MX B3aUMOCBA3N 41 YCTaHOBMEHUS YKa-
3aHHbIX 06CTOATENLCTB.

Lobutbc 0XXMAaeMoro pesynbTaTa BO3LEWCTBMS BO3MOXHO Ha
OCHOBE 3HaHWA O MpaBOHapyLUMTENe, a 41N 3TOro0 He0OXOAMMO M3YUUTh
BCE CUCTEMBI, (JOPMMPYHOLLME €ro, BCE CTPYKTYPHO-(DYHKUMOHANbHbIE
CBSA3W, B KOTOPbIX MPOSIBNSETCA COKPOBEHHAA CyTb. B KOHEYHOM wuTOre
06Hapy»arca Te, KOTopble CNoco6CTBOB/IM (POPMUPOBAHUIO aHTUOGLLE-
CTBEHHbIX YCTaHOBOK. BbISACHMB LIEHHOCTHYH) OpUEHTALMI, MOXHO Cy-
OWTb O 3aKOHOMEPHOCTSIX (HOPMMPOBaHMS aHTMOOLLECTBEHHON MOTKBaA-
LMK 1 0 TOM, HACKO/IbKO HeM3B6EXHO OHa B/IEYET COBEPLUEHME MPecTyn-
NEHNs, T.e. HEOOXOAMMO YCTaHOBWUTb AOMWHAHTHbLIA MOTMB. Takoi nog-
XO0[, ropasfo LiMpe, YeM MPOCTO YCTaHOB/EHWe MOTWBA COBEPLUEHHOTO
MPecTynaeHus.

Ho rnaBHbIM BCe e B MNiaHe (HOPMUPOBAHMS OTBETCTBEHHOCTM
ABNAETCSA YCTAHOBMIEHNE MPUYUH W YCNOBUIA BOHUKHOBEHUS [OMUHAHT-
HOTO MOTMBA. 3Hasi MPOLL/IOE U HACTOSILLEe NPaBOHAPYLLUMTENS, MOXHO C
ONpefieneHHOl [oneli BePOSTHOCTM MPOrHO3WpoBaTh ero Gyayulee. Of-
HaKo MpPecTynHoe Byayllee Hac He ycTpanBaeT. [ TOro YToGbl OHO He
CTa/I0 [€NCTBUTENBHOCTBIO,  HEOBXOAMMO, WCXOAS M3 3HaHWIA,
0603HauYeHHbIX BbIlle, OPraHW3oBaTh BOCMMTATENIbHOE BO3AEIACTBME.
Hemanyto ponb B 3ToM 6yAeT urpatb MHAGOpPMAaLMs, AaloLas BO3MOXK-
HOCTb MOHATb, KAKUM 06Pa30M NIMLLO OTHOCUTCS K Pa3fiMUHbLIM CPeACTBaM
BO3/EVICTBMS B KauyecTBe peakUui Ha COBEPLUEHHOE MPECTYM/ieHVe W B
Kakux ycnoBusix GyayT MpoTeKaTb, T.6. KakuM 06pa3oM oHW 6yayT pea-
NM30BaHbl. [10 CUX MOP B paMKax MpaBonpUMEHNTENbHOW AeATeNbHOCTH
ynpaBfeHne NMLOM, COBEPLLMBLUMM MPECTYMN/EHNEe, CTPOUTCS Ha CTepeo-
TWMHOW OCHOBE, a [OO/MKHO CTPOWTLCA HA OCHOBE MOJENMPOBAHUS
(29,158).

Ecnn npuBedeHHbIe Bbille 06CTOSTENbCTBA 6YAYT YCTAHOB/IEHbI,
TO OMpefenisieMoe Ha MX OCHOBE HaKa3aHWe OKaKET BOCMUTATE/IbHOE

412



BO3feiiCTBME 1, 06€3yCnOBHO, OYAeT ChpaBeA/MBbIM B OTHOLLEHUW BW-
HOBHOTO.

Tenepb HacTas MOMEHT KOHKpeTu3nposaTsb Lenm cT. 68 YTIK. ¥Yc-
TaHOB/IEHWe O6CTOATENbCTB, YKAa3aHHbIX B 3TON CTaTbe, AaeT BO3MOX-
HOCTb AN YrOMIOBHO-MPaBOBOI KBa/IM(IMKALMW, KOTOpas peann3yeTt He-
NepCoHNMULMPOBaHHYIO CrpaBed/MBOCTb. OOCTOATENbCTBA, YKa3aHHbIe
B CT. CT. 61 1 63 YK, nepeBoasT paboTy Ha 4pYyroil ypoBeHb, MPOMNCXO-
VT UHAMBUAYIM3aLMA 06LLECTBEHHOW OMacHOCTM AesiHus. HanpasneH-
HOCTb MPW 3TOM Ta e, YTO U B pamkax CT. 68 YTIK, a B pamkax yrosnos-
HOro npaBa HaMeuyeH Mepexof K MepcoHUMULMPOBAHUIO CnpaBeAnvBo-
CTW. W TpeTnin ypoBeHb - YCTaHOB/MIEHME OOGCTOSATENLCTB, 3HAYMMbIX A1
onpegeneHns Mepbl BO3AeiCTBMA. [laHHbIE, MONOXKEHHbIE B OCHOBY 3TUX
00CTOATENBCTB, JOMKHBI COOTBETCTBOBATL AENCTBUTENLHOCTY, B pamkax
3TOI YacTV AO/MKHa ObITb peasm3oBaHa MHAVMBUAYIM3MPOBaHHAA Crpa-
BEL/IMBOCTb.

MpefcTaBneHHas B Takom Buge cT. 68 YTIK no3BonsieT COOTHeCTU
MeXay Cob60ii 06bEeKTbI U MPeAMEThI MO3HaHWS, 3HAYMMbIE 415 YrO/0B-
HO-NPaBOBOV KBaMMKaLMM, a TakKe 06BEKTbI 1 MPeAMEThI, YCTaHOB-
NEHVEe KOTOPbIX HEOOXOAMMO ANS OMpeAeneHus Mepbl BosaeicTans. Mo
COZlepXXaHmo OHM HUYeM [lpyr OT Apyra He OT/IMYaloTCA: U TaM, U Tam
peyb UAET 0 cnefax (06beKTax) B UX OCHOBHbIX CYLLECTBEHHBLIX CBA3AX U
OTHOLWEHMAX (MpeAMeTax), UL OMpeAesieHne 3TUX CBA3E U OTHOLLE-
HWIA 3aBMCWT OT Mpecnefyembix Leneid. Ho He TONbKO B 3TOM pasnuyue.

Mpy ycTaHOBNEHUU [esHMS U NUUa, BUHOBHOTO B €ro coBepLue-
HWUK, JoKa3aTeNbCTBA POPMUPYHOTCA MPK PaboTe C TIOKa/TbHBIM YYaCTKOM
JecTBMTENbHOCTW. 3afjaya uccnefoBaTens YCTaHOBUThL CYLLECTBOBaB-
LUMe B3aMMOCBS3M, NPaBUILHOCTL KOTOPbLIX BCErga MOXHO NPOBEPUTH
yepe3 BbISB/IEHME MPUIOXMMOCTW. [/ onpeaeneHns Mepbl BO3AENCTBIS
NOKa/IbHOr0 y4acTKa HeoCTaTOYHO, CBA3W [O/MKHbI YCTaHaBIMBATLCA Ha
6onee o6LWIMPHOM MaTepuase, U BbIBOJ Ha MX OCHOBE CTPOUTCA He Mo
OTHOLLEHMIO K NpoLusiomy, a K 6ygyliemy. MpuioXmnmocTb 34ecb BO3-
MOXHa MO OTHOLUEHUIO K YCTaHOBNEHHbLIM CBA3SAM, AAIOLUM 3HAHWE O
MpaBOHapyLUWTENE, HO He K BbIBOAY O TOM, Kakasi Mepa BO3[eiCTBIS He-
obxoamma 1 foctaTovHa Ans (hopMUPOBaHUS OTBETCTBEHHOCTU.

MonyyaeTcs, 4TO B paMKax paccnefoBaHWs MPEeCTYN/eHUs Mbl
[OMKHBI UMETb fIeN10 C pasHbIM Mo 06beMY U BPEMEHHOMY OXBaTy MaTe-
PUANOM - OAMH M3 HUX YETKO OrpaHuyeH Mpeaenamy COBEPLLIEHHOTO
[esHNs, ApYroii, BKNoYas fesHNe, BbIXOAUT 3a €70 PaMKW U PacKpbIBaeT
UCTOPUIO XKU3HW NNLA, COBEPLLMBLLETO MPECTYMN/EHME. YCTaHOBEHHbIE
B pesy/bTaTe 06CTOATENbCTBA B3aMMOAEICTBYIOT MeXZy CO60M, HO He
C/MBAKOTCS, MOT/OWas Apyr Apyra. He civBatoTcs, NOTOMY Kak 06C/y-
KVMBAIOT pasHble LeN Yro/loBHOTO MpaBa. YCTaHOB/EHWE OfHUX AaeT
3HaHWe O MPOLIOM, APYrMX - MPOrHo3 Byayuieror3psas rpynna o6-
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CTOSITENLCTB YETKO ONpejesieHa AeCTBMTENbHOCTLIO, BTOPas - TOMIbKO B
nnaHe AaHHbIX, WCMO/b3yeMblX MNPK MPOrHO3MPOBaHMM, KOTOpble B
6onbLUei Mepe MOABEPXKEHbI MHTEPNPETALMN CO CTOPOHbI OLEHMBAIOLLE-
ro, YeM [JaHHble, MCMO/b3yeMble [/ YCTAHOBNEHWSI MEPBOA TPynMbl.
MexaHn3M, cnocob OLEHKWU (KBanMguKauwms) NepBoil rpynnbl AeTanbHO
pa3paboTaHa NPaBOBOI HayKOi, pa3paboTKa MPMEMOB MPOrHO3MPOBaHUS
ANs Bblbopa Mepbl BO3AENCTBUS HAXOAMTCS B 3apOJbILLEBOM COCTOSHUM.

Mpepensl gokasbiBaHUA

B HacTosLLee BpeMs, KOrja NOABEpPraeTcs TEOPETUUECKOMY MCCe-
[0BaHMIO npobema npeameTa [OKasbiBaHUs, BCTAET BOMPOC O ero npe-
penax. B 60MbLUMHCTBE UCTOYHWMKOB MOAYEPKMBAETCA TeCHas B3aMMo-
CBA3b YKasaHHbIX MOHATUIA. MoHATME NpeameTa AOKasbiBaHUA paccmat-
pUBaeTCA Kak Liefb, NOHATUE NPeSenoB LOKasbiBaHWs - CPeLCTBO ee Aoc-
TkeHus (12,187). OTnpaBnssck OT 3TOr0, AalOT Crefytollee onpeaene-
HWe - "npefenbl fOKasblBaHWSA - 3TO COBOKYMHOCTb A0Ka3aTesbCTs, A0C-
TaToYHas A4S BCECTOPOHHEr0, MOSHOrO M OOBEKTUBHOIO YCTaHOBMEHUS
06CTOATENBCTB, MMEHLMX 3HaueHWe ana gena™ (30,136). ®yHkuwmo-
Ha/flbHOE 3HaYeHue NpefenoB LOKasbiBaHWA BMAAT B TOM, YTO C UX NO-
MOLLbIO CriefoBaTeNib U cyf "OnpefenstoT rpaHvubl UCCiefoBaHMs Mo
KOHKpeTHOMY gdeny" (30,136) mnu "onpeaenstoT 06bEM [OKa3aTeNbCT-
BEHHOr0 Marepuana, HeobX0o4UMOro [ MCYEpPnbIBalOLEro OTBeTa Ha
BCE BOMPOCHI, MMEKLME 3HAYEHMEe ANA MpaBUIbHOTO pelleHus gena”
(31,99).

B Teopumn yronoBHoro npowecca CyLecTByeT pasHOBUAHOCTb Npu-
BefeHHOro ornpegenenus. Tak, M. C. DnbKUHA NOA Npefenamn [okKasbl-
BaHWs NoHMMana "06bemM [0Ka3aTeNbCTB M HEOOXOAMUMBIX NS UX Nosy-
YeHWs1 CNeACTBEHHBIX W CyAe6HbIX AeiCTBUIA, 06ecneUunBaroLLMX MOHOE,
BCECTOPOHHEE M O0O6BLEKTUBHOE YCTAHOB/IEHWME BCEX KOMMOHEHTOB Mpes-
MeTa [40Ka3sbIBaHWs MO KaXXAoMy yronosHomy geny" (32,136). Ob6paliaet
Ha cebs BHMMaHMWe Ta 4YacTb, rAe B Mpefenbl J0Ka3biBaHUSA BK/OYAKOTCA
CNeACTBEHHbIE AENCTBUSA, HEOOXO0AMMbIE AN NOSTYYEHNs [0Ka3aTeNbCTB,
T.e. Hapsgy C pe3ynbTaToM CeACTBEHHOrO AelCTBUS - LOKAa3aTe/lbCTBOM
- B MNOHATVE NpeLenoB [40Ka3blBaHWA BK/OYAETCH CPEACTBO MOMy4YeHMUs
[0Ka3aTenbCTB.

Ecnm mcxoguts M3 CONOAYMHEHWA MPEAEoB 0KasbiBaHWUsA Mnpea-
METY, TO MOXXHO MPUIATK K HEMPaBWUIbHOMY BbIBOLY O TOM, YTO Hapsay C
[oKa3aTeNbCTBaMM NpeaMeT [OKa3blBaHWS YCTaHaBAMBAETCA CNEeLCTBEH-
HbIMW AeicTBUAMK. BbIBalOT NpW paccnefoBaHWK CUTyaLWK, KOTOpbIe,
Ha nepBbIiA B3rNs4, NoATeepxKaaroT nosmumio M. C. AnbkuHg. Hanpumep,
Korfa JaHHble 06 06CTOATENbCTBAX, MOANEXALMX [0KA3bIBAHUIO, Mbl
nony4aemM Npu Sonpoce CBUAETENA-04EBUALA, MOA03PEBAEMOrO MU NO-
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Tepneswlero. Ho Beab M B JaHHOM Cny4ae B npouecce 060CHOBaHMSA 00-
CTOATE/NbCTB MpeAMeTa [OKasblBaHWA WMCNONb3yeTcs (MW JOMKHA WC-
Nonb30BaThCs)! He CCbiKa Ha AOMPOC COOTBETCTBYHOLLEr0 NMUa, a AaH-
Hble, NONYYeHHbIe B X0fe ero gonpoca. Ccblfika Ha CNefCcTBeHHbIE feld-
CTBMA B NiaHe 060CHOBaHUS TOTO WUW MHOTO BbIBOZLA MOXET YA0B/ETBO-
pUTb HeLOOPOCOBECTHONO CMeLOBaTENS, HO HE TEOPUKO YrosI0BHOrO Npo-
Liecca.

K coxaneHuto, cnegosaTenn 3a4acTyto B 06BUHUTENILHOM 3aK/lto-
YEHUW UK B MOCTAHOBMIEHUM O MPEKPaLLEHUM YronoBHOMO fena npube-
ratoT K CCbI/IKE HE TO/IbKO HAa UCTOYHMK, HO U Ha CNEeSCTBEHHbIE LeliCT-
BUs. Hanpumep, yKasbiBasi, YTO "BMHa 0OBMHAEMOr0 YCTaHaB/IMBAETCA U
APYTMMKW  CNeAcTBEHHbIMK fAeicTBMsMK”. Ho Beab He CneACTBEHHbIE
[eNCTBMS MCNOMb3YIOTCA B NPOLECCe A0KasblBaHUA, a pesy/bTaT WX -
[oKa3atenbcTea ! MHaye B npefenbl [JOKa3biBaHNA MOXHO BK/HOYaTb He
TOMbKO CNEACTBEHHbIE AENCTBUSA, HO TaKKe TaKTUYECKMe U MeToauye-
CKM1e PEKOMEHJALMN KPUMUHANNCTUKN U BCE ApYroe, Npy NOMOLLM UAn C
MCNONb30BaHMEM Yero 6bIM MonyYeHbl JOKa3aTeNnsLCTBa.

AHanusvpys paccmartpusaemMble OMpeaeneHns npefenos [0Kasbl-
BaHMA, MPUXOAUTCA COrnalaTtbCs ¢ aprymeHTauven B. A. baHunHa, CBU-
[ETeNbCTBYIOWE O TOM, UTO Mpefnaraemble OMNpefeneHns He UMeoT
COOCTBEHHOMO COfEePXaHWs: YacTb "6epeTca M3 yyeHus O npegmeTte [o-
KasblBaHMA", gpyrad 4yactb "NMPUBHOCUTCA U3 YYEHUSA O [OKa3aTesbCT-
Bax" (33,20). Tak e IBHO NepeoLIeHNBAETCA NPaKTNYeCKasi 3Ha4YMMOCTb
nx. Hn "onpegenatb rpaHuubl uccnegoBaHms”, HM "06beM AoOKa3aTeslb-
CTBEHHOr0 maTepuana, HeoO6Xo4UMOro Ans MCHeprbIBAOLLEro OTBETa Ha
BCE BOMPOCHI, MMELLMe 3HaYeHWe [N MPaBW/bHOTO pelueHns fgena™
OHW He MOryT. 'paHuWLbl UCCNeaoBaHNs 3ataeT nNpeaMeT AoKasbiBaHus (B
HalleM MOHWMaHWW nporpamMma), a o6beM [0Kas3aTeNbCTBEHHONo Mare-
puana onpegensetcs  Heo6XOAMMOCTBIO — BCECTOPOHHErO, MOSIHOMO U
06BLEKTUBHOIO WCCNEA0BaHNS WK YCTaHOBMEHWS 06CTOATENLCTB, NOA-
NeXxalmnx [0KasbIBaHWI0, [A0CTATOMHOCTbH COOPaHHbIX [OKAa3aTeNbCTB
415 060CHOBAHMA OKOHYaTeNbHOr0 BbIBOAA NO feny.

B cuny HeonpedeneHHOCTU NOHATUA "'rpefenbl foKasbiBaHUa" B.
A. BaHuH npegnaraet 0TKasaTbCs OT €ro pa3paboTKu U 3aHATbCA Honee
MepcrneKTMBHbIM B 3TOM MNJIaHE MNOHATMEM - “[OCTaTOYHOCTb [OKasa-
TenbctB" (33,22). C KaTeropvyHOCTbIO MNPMBEAEHHOr0 MpPeasIoXKeHuns
Hefb3f COrNMacuUTbCA - HeydauyHble MOMbITKA B MPOLLIOM, HanosHeHue
MOHATUA HECBOMCTBEHHLIM MY COLEPXAHMEM He CBMAETEeNbCTBYIOT Ca-
MK Mo cebe 0 3aBepLUEHWUMN NCCNeA0BaHNs NPO6eMbl, & MOTyT FOBOPUTb
TO/MbKO O HEMPABWILHOM MOAXO/E K ee peLLeHuIo.

[Ons TOro 4yTto6bl HAMOMAHWTL MOHATWE NpPeAenoB AOKasblBaHWA
COGCTBEHHbIM COflepXKaHNeM, HeOOXOAMMO PacCMaTpUBaTh ero B CBS3Ke
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C TaKMMW, Kak [OCTATOYHOCTb M OBCTOATENLCTBA, NOA/EXallne [10Ka3bl-
BaHuI0.

B npegbigywmx  ucCnefoBaHWAX — NPOMEXYTOYHOe  3BEHO
"[0CTaTOYHOCTL" B CBOEM CAMOCTOSATE/IbHOM 3HAYeHUM BbIN0 NOTEPSHO,
4TO MPWBENO K MOSIBAIEHUIO OMPEefeNeHnid, He OTPaXKaroLmMX CyLLeCTBO
ABneHns. Kak fymaeTcsi, MOHATME NpefenoB AoKasblBaHWA 0003HayaeT
COBOKYMHOCTb  [I0KA3aTeflbCTB, MPUB/IEYEHHbLIX CNefoBaTefieM WAnM Ccy-
[OM AN 060CHOBAHUA BbIBOJA O CYLLECTBOBAHUWM OBCTOATENLCTB, MOA-
nexXauyx fokasbisaHuto. MNpeaensl, Tak WK UHaYe, BCerja xapakTepu-
3Y0T COBPaHHY COBOKYMHOCTb [0KAa3aTeNIbCTB U HOCAT APKO BbIPaXKEH-
HYI0 CYOGBLEKTMBHYHO OKpacKy, T.K. ABNAKOTCA COBOKYMHOCTbIO [JOKasa-
Te/bCTB, MCNO/b3YEMOI KOHKPETHLIM Cy6LEKTOM B MpoLecce foKasblBa-
Hua. C NO3MLMIA 04HOr0 CyBbeKTa - eCTb COBOKYMHOCTb [OKa3aTe/bCT,
yCTaHaB/MBatoLWMX 06CTOATENbCTBA CT. 68 YTK, ¢ mo3vuwmin gpyroro -
€e MOXET 1 He ObITb, U B AaHHOW CUTYyaLMK NPegMeTOM cropa ABnseTcs
[OCTaTOYHOCTb COOPaHHbIX [0Ka3aTeNbCTB [ YCTaHOB/EHWUS 06CTOSA-
TENbCTB, MOA/eXallnX [0Ka3bIBaHWIO. VIHBbIMK CrioBaMu, He BCAKWE npe-
[enbl JOCTaTOUHbI A48 3TOrO.

Mpefenbl  XapakTepusyloT CYLLUECTBYIOLLEE Ha/Mume [0Kasa-
TeNbCTB, AOCTATOYHOCTb XapakTepu3yeT UX C MO3ULUN BO3MOXHOCTM
nonlyyeHns 3HaHus. Mpefensl JOKa3blBaHWUA - KONMYECTBEHHAsA XapaKTe-
pUCTMKa, AOCTATOYHOCTb - KayecTBeHHas. Vnu TouHee, npefensl Aoka-
3blBaHWA NpeBpaLlaloTca B HOBOE KauecTBO, B 3HaHWe NpW UX A0CTaTou-
HocTu. [loCTaTOYHOCTb XapaKTepm3yeT CKAYuoK - Mepexof KOMM4YecTsa B
KayecTso.

MMpennioXeHHOe MOHWMaHWe MpefenoB [OKasbiBaHUA WMeeT U
MpaKTUYecKoe 3HayeHne, OHO OYepUMBAET rpaHuLLbl, YKasblBas Ha Ty UH-
(hopmaLmio, KoTopas NpuBeKaeTcs Ans 060CHOBaHWA BbIBOAOB, OTrpa-
HWYMBAET ee OT BCero o6bema [OKa3aTeNbCTBEHHOro maTepuana, cob-
paHHoro no feny. CyObeKTbl, NPOV3BOASALLME OLIEHKY KayeCTBa NpoBe-
[eHHOro paccrefioBaHuns, LO/MKHbI U3YyYnTb U M3YYaloT [0KAa3aTe/bCTBa,
BXOAsLLME B Npefesnbl, C NMOMOLLLID KOTOPbIX CnejoBaTtenem 060CHOBbI-
BAlOTCA 0OCTOATENbCTBA, NOANEXALLME [OKA3bIBAHUIO.

Bce Bblllie CKa3aHHOE OTHOCMTCA B MepBYI0 OYepefb K Mpeaenam
[0Ka3blBaHWs B pamKax YCTaHOBMeHWs  0OCTOSATENbCTB CT. 68 YTK.
Befb NPUMEHUTENIBHO K HUM BbISICHAMACH CYLLHOCTbL 3TOr0 NOHATUA. HO
npv paccnefoBaHWM YroNoBHbIX AN, KaK 66110 NoKasaHo B NpeaplayLinx
naparpagax, [oKa3aTeNbCTBEHHAs JeATe/IbHOCTb C/IefoBaTeNs He 3aBep-
LUaeTcs TOMbKO 3TWMM, B COOTBETCTBUM CO C/IOXHOW CTPYKTYPOI [0Ka3a-
TeNIbCTBEHHOW AEATENbHOCT  OblM  NPEAIOXKEHbI  AOMNOMHNTESNbHbIE
npegmeThbl foKasbiBaHWUA. BblgeneHne nx npoussefeHo B TOYHOM COOT-
BETCTBMW C YCTAHOB/IEHHbLIMU LMW, BbIABNEHHBIM 3aKOHOMEPHOCTSAM
MOJYMHEHO U B 3TUX CMlyyasX OnpefeneHve npeaenos JoKasblBaHUS.
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Takum 06pa3oM, MCXOAA M3 CNOXHOW CTPYKTYpPbl AOKa3aTeNbCT-
BEHHOI [eATeNbHOCTMW, OCYLIECTBASEMOI ClefoBaTeNemM MpW paccnego-
BaHWW Yro/OBHbIX A€, NPefenbl A0Ka3blBaHNS MOXHO ONpeaennTb Kak
COBOKYMHOCTb MHopMaLym, KOTopas NMPUBNEKAETCA CregoBaTesieM uam
CY[OM B [0Ka3aTe/bCTBEHHYHO AeATENbHOCTb /11 060CHOBaHWS BbIBOJOB
no geny (34,217-218).

JaHHoe MOoHATVe ABNSETCA 0OLMM HE3aBMCMMO OT TOFO, Ha Kakom
Tane pacciefoBaHNs 1 Kakoe peLLeHne 6b110 NPUHATO.

SAOAHNA K PASOENY 11

Mocne BbINOAHEHUS OOLLMX METOANYECKMX YKa3aHWUIA chopMy/n-
pyiiTe CBOE peLLeHne MO CAeayroLwmymM Bonpocam:

a) YeM B pamKax No3HaBaTe/IbHOW AeATENbHOCTU BbICTYNalT
06CTOATENbCTBA, NOAE>KALLME AOKA3bIBAHWIO: MpeaMeTOM AOKasbl-
BaHMSI UM LieNbl0 JOKa3aTebCTBEHHOW AeATeNbHOCTH;

6) MO>KHO N1 B KayecTBe 06beKTa [A0KasblBaHUSI paccMaTpu-
BaTb COObITWE MPOLUOTO - NPECTYMN/EHNE;

B) B YeM OT/IMYME PeasibHOro M MAeaNIbHOrO 00beKTa [OKasblBa-
HYS;

r) 06beKTbl M NPeaMeTbl A0Ka3blBaHWS Ha Pas/NYHbIX YPOBHSAX
[OKa3blBaHWSI: 00LLee N 0COOEHHOE;

[) nepexof 0T peasibHbIX 06BEKTOB Yepe3 naeasnbHble 1 3HAHWIO O
MPOLLISIOM, PO/ib B 3TOM NpoLecce NpeaMeTOB OKa3bIBaHWS;

>K) MexaHWu3M BblAefieHusi B 06beKTe MpegMeTa AoKasblBaHus,
po/ib B 3TOM MpOLecce 06CTOATENLCTB, MOANEXKALLMX J0Ka3bIBAHUIO.

417



	ДОКАЗЫВАНИЕ В УГОЛОВНОМ ПРОЦЕССЕ. Часть II Учебно-методические материалы
	Раздел III. Объект, предмет и пределы доказывания. Круг обстоятельств, подлежащих доказыванию по уголовному делу
	М. С. СТРОГОВИЧ. Избранные труды.т. 3. Теория судебных доказательств.М.,  "Наука", 1991, с. 153-171
	Предмет доказывания.

	Л.Т.УЛЬЯНОВА.Оценка доказательств судом первой инстанции.М.,  "Юрид. лит.", 1959, с. 22-47
	Предмет и пределы доказывания в советском уголовном процессе

	А. И. ТРУСОВ.
Основы теории судебных доказательств(краткий очерк). М., 1960, с. 69-77
	Предмет доказывания

	М. С. СТРОГОВИЧ. Курс советского уголовного процесса, т.1 М., "Наука", 1968, с. 361-372
	Предмет доказывания.Понятие предмета доказывания
	Доказывание отрицательных фактов

	С. В.КУРЫЛЕВ. Основы теории доказывания в советском правосудии.Минск, Изд-во БГУ, 1969, с. 38-96
	Предмет доказывания
	Юридические факты как предмет доказывания
	Конкретные обстоятельства дела как предмет доказывания
	Факты, устанавливаемые без доказывания


	Ф. Н. ФАТКУЛЛИН.Общие проблемы процессуального доказывания.Изд. 2-е, доп.Изд—во Казанского ун-та, 1976, с. 48-82
	Понятие, содержание и структура предмета процессуального доказывания
	Пределы процессуального доказывания

	Г.Ф.ГОРСКИЙ , Л.Д.КОКОРЕВ , П.С.ЭЛЬКИНД.Проблемы доказательств в советском уголовном процессе. Воронеж, 1978, с. 69-94
	Предмет доказывания
	Пределы доказывания

	В.А.БАНИН.Предмет доказывания в советском уголовном процессе   (гносеологическая и правовая природа)Саратов, 1981, с. 5-40
	Н. Г. СТОЙКО. Недоказанность обстоятельств уголовного дела.Красноярск, 1984, с. 15-19
	Предмет доказывания и недоказанность обстоятельств уголовного дела

	В. Д. АРСЕНЬЕВ., В.Г.ЗАБЛОЦКИЙ.
Использование специальных      знаний при установлении обстоятельств уголовного дела.Красноярск, 1986, с. 7-16
	Объект и предмет уголовного процесса и уголовно-процессуального доказывания

	А.А. ДАВЛЕТОВ.Основы уголовно-процессуального познания.Свердловск, 1991, с. 89-102
	Предмет и пределы уголовно-процессуального познания
	История вопроса
	Методологические и нормативные предпосылки разграничения предмета и пределов уголовно-процессуального познания
	Объект и предмет уголовно-процессуального познания
	Понятие пределов уголовно-процессуального познания

	Б. А. ФИЛИМОНОВ. Основы теории доказательств в германском уголовном процессе М., "Спарк", 1994. с. 56-63
	Предмет доказывания и его структура

	А.С.БАРАБАШ. Сущность уголовного процесса и его роль в формировании ответственности правонарушителя.Красноярск, 1997, с. 64-89
	Предметы уголовно-процессуального доказывания, имеющие значение для установления любых обстоятельств прошлого, и программы, используемые для их познания
	Объект и предмет доказывания при решении вопроса о применении к виновному мер воздействия
	Пределы доказывания






