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BcTynuTenbHasa crtaTba

Mpegnaraemas Bam KHMra npojo/xaeT Cepuio KHUT, U3AaHHbIX Ka-
thegpoii, No Npobsemam YrofloBHOrO npouecca. B Heli nomeLleHbl MaTte-
puanbl, OTHOCALLMECS K TeMe «Teopus AokasbiBaHMs. O6Lias yacTb». Ha-
3BaHWe 3TOW KHWIMM He COBCEM TPAAMUMOHHO ANA HAaYKW YrofioBHOrO
npouecca. OBbIYHO, COOTBETCTBYIOLLYHO MPO6/IEMaTMKy 0603HaYaloT Kak
«Teopust fOKa3aTeNbCTB», HO 3TO C/IMLLKOM Y3KO BOMPOC O [0Ka3aTesib-
CTBaX XOTb WU OCHOBHOM, HO OAMH U3 MHOTMX, PELLaeMbIX B pamKax 3Toi
Teopun. V3MeHss, Takum 06pasoM, HasBaHve, aKLEHTWpyeM BHUMaHWe
Ha MpoLecce [OKa3blBaHWS, CNOXHOM AWNa/IeKTUYECKOM B3aMMOLENCTBUM
Pa3/IMYHBIX MOMEHTOB, [j0Ka3aTeNbCTBa B KOTOPOM BbICTYMAlOT B KayecT-
BE CPeACTB MO3HaHWs,

B kHure npescTtaBfieHbl TEKCTbl Pa3/iMuHbIX aBTOPOB, OXBATbIBAKO-
Lme nepurog ¢ 40-x no 90-e rofbl. 3TO JaNIEKO HE BCA NanuTpa B3rNig40s,
CYLLECTBYIOLLMX MO Pa3nMyHbIM BOnpocaM «Teopumn foKasbiBaHus». Mpu
BbI6Ope aBTOPOB W TEKCTOB COCTaBWTENb OPWEHTMPOBASICA Ha Te UCTOuY-
HWUKW, B KOTOPbIX C HambOnbLUei MOMHOTOM MPeACTaBEHO COCTOsHME
Hayku B onpefeneHHblil neprog. Kpome 3aToro, BbIGop BO MHOrOM Onpe-
fenancs (oHAaMW AOCTYMHbLIX COCTaBUTENHD 6MbMMOTEeK. B KHUre He
NPUBOAATCSA TEKCTbl [OPEBOMIOLMOHHBIX aBTOPOB W CTaTbu COBPEMEH-
HbIX, MOMELLEHHblE B Pa3HbIX TEOPETUYECKMX XYpHanax. OTcyTcTBue
nepBbIX 06BACHAETCSA TeM, YTO B TO BPEMS CTaIM TOMbKO CKaAbIBaThHCA
onpefeneHHble MOMEHTbI TeOpUM, OHA He Oblia ele CTPYKTypUpoBaHa.
3T0O He MO3BO/MSET MCMO/L30BATL JOPEBO/MIOLMOHHBIA MaTepuan B yuyeob-
HbIX Lensax. CTaTeil COBpeMeHHbIX aBTOPOB MO NpobiemMamM Teopumn LoKa-
3blBaHMsA ONYOMKOBAHO MHOMO, W BK/KOUYEHWE UX B [aHHYH KHUTY He-
BO3MOXHO N0 COOBpaxXeHNaM 06beMa, a W M36bITOK MHGopMaLWK Bpsa
NN NONE3eH, KOrja He CMOXMWAMCh COBCTBEHHbIE MPeaCcTaBneHus o crno-
cobe peLleHns TO MIn MHOM NPo6eMbI.

PaboTa topucTa - paboTa TBOpUecKas, He Tepnswasa wabnoHos. Ans
TOro, YTO6bI OPUEHTMPOBATLCS B CNIOXKHON AENCTBUTENBHOCTY W KaXKAbIiA
pa3 HaxoauTb MPaBUMbHLIA BbIXO HELOCTATOYHO OBMafeTb OMpefeneH-
HOIN CYyMMOIWA 3HaHWIA, YMEHUIA N HaBbIKOB, HEOOXOAMMO HayUYUTbCA MbIC-
NNTb, Ha OCHOBE M3BECTHOrO0 HaxX0AMTb HEMpaBWbHOE peLueHve. B gaH-
HOM nfaHe 0co60 3HAYMMbIM NPeACTaB/seTcs paboTa C MaTepuasom
3TON KHWrM, B Kakoii 6bl 06/1aCTV HOPUANYECKON LeATeNbHOCTU Bbl He
paboTanm nocne OKOHYaHKS YHUBEPCUTETA, CTEPXKHEM ee SIBSIeTCS [0Ka-
3blBaHKe 1 Ball ycnex BO MHOrOM 3aBMCUT OT TOrO, Kak ceiiyac Bbl OT-
HECeTeCh K M3y4eHUo NpobieM [0oKa3bIBaHNS.

XoTsi ¥ MPUHATO FOBOPUTbL O TEOPUM [OKa3blBaHWs, HO BPSf N
MOXHO YTBEPX/ATb, UTO CYLLECTBYET €JMHOMBIC/IME JAXKE MO OCHOBHBIM
BOMpocaM 3Toi Teopwu. MaTepuan KHUTW CIYXWUT TOMY HarisgHbIM



npumepom. JTto6oii Bonpoc - NpobneMHas cuTyauus. Bbl JOMKHBI 0CO3-
HaTb NPOTMBOPEYME MEXAY NOTPEOHLIMU 1S PELLEHNS 334a4N 3HAHWAMM
1 X NIOTMYHOCTLIO. MaTepuan KHUMM CO3faeT ANs Bac CUTyauuto Bbl6o-
pa, BO3HMKAIOLLYIO B pesy/nbTaTe CTOMKHOBEHWSI Pa3NMuHbIX TOYEK 3pe-
HMSt MO OJHOMY 1 TOMY >Ke Bompocy. Balia 3agaya - npeogoneTb Mo3sHa-
BaTe/lbHOe 3aTPYAHEHME U B KOHEYHOM UTOre €034aBaTb CBOK COOCTBEH-
HYIO TEOpUIO [0Ka3blBaHWA. TOMLKO 3HaHWE, MPOMYyLLEHHOe Yepes cebs,
ABMANOLLEECS Pe3y/IbTaTOM C/IOXKHOW MbICIUTENbHOM PaboThbl, MOHATOE W
MPUCBOEHHOE, CTaBLUEE [YXOBHOWN LIEHHOCTbHO, MOXET ObITb PYKOBO-
[CTBOM [/151 MPaKTUYECKO paboThl.

TeKCThbl B KHUIe pa3buTbl MO CeMM Y3710BbIM NPoG/ieMam Teopui fo-
Ka3blBaHWs, MOC/e0BaTeNbHOCT UX MPUBEAEHUs 06YCNOBEHA FOAOM
M34aHWA WCTOYHMKA. B HEKOTOPOM CMbICfie 3TO faeT OrpeaeneHHoe
npeAcTaBneHne 06 NCTOpUM PasBUTWS BOMPOCA, HO W ToMbKO. MpucTynas
K paboTe C KHUOM, Bbl AO/MKHbI, MPEXAe BCEro, U3yUMTb BCE TEKCTbI NO
BOMPOCaM, BbIENNTb aBTOPOB, PELLEHNS! KOTOPbIX CXOAHbI, MOHSATb, YTO
ABNSETCA OCHOBaHWEM 6M30CTM UX NO3WLMIA, B YeM CXOACTBO U pasnu-
yme WX aprymeHtauuii. B xoge nogo6Hoi paboThbl cnegyeT obpawiatb
BHMMaHWe Ha YCTaHOB/IEHVE YETKOrO 3HAYEHWs1 YNOTPeONeHHbIX TepMu-
HoB. Ecnn Bamu BblfeneHO HECKOMLKO MO3WLMIA, Pa3HbIX MO OCHOBAHWIO
1 aprymeHTaumm, He06X0AMMO UX COMOCTaBUTb, BbISICHSS MPaBUILHOCTb
1CNOMb30BaHMA THOCEO/IOrMYECKMX MPEeAMOCHINOK, CYLLECTBOBaHWS He-
06X0AMMOiA CBA3M MEXY pa3HbIMU YacTaMM 060CHOBaHUS. B pesynbTarte
Bbl fO/MKHbI jOKa3aTb UM ONPOBEPTHYTL TO WM MHOE MONOXEHUe, Ty
VW VIHYIO TOUKY 3pEHUS.

Kpome 3aToro o6Liero MeToauueckoro ykasaHus, npuMeHUTENbHO K
KaKOOMY M3 cemu OnokoB, And o6neryeHws Bawweli pabotsl, 6yget
C(hopMynIMPOBaHO KOHKPETHOE 3aiaHune, HO K HeMy CnefyeT NpucTynath
nocne 06paboTKy 06LLErO.

MaTepran [aHHOM KHUIWM [JO/MKEH 0653aTeNbHO WCNONb30BaThCA
NpU NOAFOTOBKE K CEMMHAPCKUM 3aHATUAM, MOXET MCMOb30BATLCA MPU
HamMcaHuM KypcoBbIX paboT.

[ns yoo6Horo yteHWs Bce Matepuanbl pa3buTtbl Ha NATb KHAT (Yac-
Teld), NpUYeM nepeast U NOCEAHSS COCTOAT M3 AByX pasgenos (I u I, VI
n VIl - COOTBETCTBEHHO).



Paspnen |.

[OHSATYE YrOMOBHO-NPOLIECCYa/IbHOMO
NI0Ka3bIBaHWS. YT0/I0BHO-MPOLIECCYa/IbHOE
N10Ka3bIBaHVie 11 No3HaHve. CyLHOCTb U
0COGEHHOCTV YTrOI0BHO-NPOLIECCYa/IbHOMO
NI0Ka3bIBaHWS]

A. . Tpycos
OCHOBblI Teopuu cyfebHbIX fOoKa3aTeNbCTB
(kpaTkuit ovepk), M., 1960, c. 8-10

MAPKCUCTCKO-JIEHNHCKAA
TEOPUA MNO3HAHNA — OCHOBA TEOPUU
CYJAEBHbIX JOKA3ATE/IbCTB

8§ 1. [lokasblBaHwue Nno cyfebHoOMy fefly — pasHOBMAHOCTb MmpoLecca
NO3HaHNS 00bEKTMBHON AeACTBUTENIBHOCTM

UTo6bl NpaBMAbHO paccnefoBaTb M paspelunTb Noboe cyaebHoe
[1eN10, He0OXOAMMO YCTaHOBUTb BCE €ro (hakTUYecKne 06CToATeNbCTBA B
TOYHOM COOTBETCTBUM C TEM, YTO 6bII0 B AENCTBUTENBHOCTW. TOT Npo-
LlecC YCTaHOB/IEHWS (haKTOB MO AeNy MPUHATO 06bIMHO HasblBaTb AOKa-
3bIBAHWEM WM MPOLECCOM [OKa3bIBaHNSI.

Llenbto AoKasblBaHUS — SIBASIETCA BOCCTAHOB/IEHWE [OCTOBEPHON
KapTUHbI MMEBLUMX MECTO N0 Aeny CO6bITUIA U (haKTOB, MO3HAHWE WX,
YCTaHOB/IEHWE WCTUHbI N0 Kaxaomy geny. CTano ObiTh, [oKasblBaHWe
npeacTaBnseT Cco60i pPa3sHOBMAHOCTb MO3HABATENIbHOW AEATE/IbHOCTM
nogein.

Mo CpaBHEHWO C APYrMMKU OTpacnsmMu NnosHaBaTebHOl AesTenb-
HoCTW, (HanpyMep, B CPaBHEHWW C Hay4HbIM MO3HaHWEM) AOKa3sblBaHWE
0611aaaeT M3BECTHLIMU OCOBGEHHOCTAMMU.

3TN 0COBGEHHOCTY BLITEKAIOT B MEPBYHD 0Yepedb M3 CheLngukm
TOr0 NpeaMeTa, KOTOPbIA MOANEXMT MO3HAHWI Ha CNeACTBUAM U B Cyfae
(06bEKT NO3HaHMA), U TEX LieNel, KoTopble CNeAcTBME U Cyf, Nepes coboi
CTaBAT.



Kak 13BecTHO, Hay4yHOe MO3HaHWE MUMEET CBOWMM MpeaMeTOM K3y-
YeHMe PasNYHbIX (haKTOB, SIBNEHWIA N MPOLECCOB AENCTBUTENBHOCTM
ANS YCTAHOBMEHWS! OGBLEKTMBHBLIX 3aKOHOMEPHOCTEN, NeXalyx B WX
OCHOBE, C TOW Lie/bto, YTOBbI HAay4NTLCS MCMOJb30BaTh 3TY 3aKOHOMEp-
HOCTU B MHTEpecax YefoBeka, yMeTb BO3AEWCTBOBATb Ha XOf SABMEHUI 1
MPOLIECCOB B HY)XHOM HarpaB/eHNMN.

BcecTopoHHe 1 GecnpedenbHO  Fy60KO — MO3HaBaTb  Aei-
CTBMTEMbHOCTb — 3TO 3afaya KaxXaoi Hayku. [o3ToMy 06BLEKT ee Mo-
3HaHWS, NPeAMET Hay4HOro MCCrefoBaHUs 6e3rpaHNyeH M NPaKTUYeCKM
HUKOrga He GYAeT vcyepnaH A0 KOHUA. STUM OMpefenstoTcs B CBOK
oyepedb MpUEMbI, CMOCOObI M CPEACTBA HAay4yHOro WCCNeoBaHUs: Ha-
610aeHuns, HaydHble abCTpaKumm, N1abopaTopHble 3KCMNEPUMEHTbI, UCTbI-
TaHMe NPaBWMbHOCTU HOBbLIX WMAEA W MOMOXEHWUI B MPaKTUYECKOW aes-
TeNbHOCTU NI0AEN, B NPOK3BOACTBE 1 T.1M.

TaknM 06pa3oM, NO3HaHWE HAayKOM TeX WK MHbIX (HaKTOB U siB/e-
HWIA NpefCTaBNseT CPEACTBO AN YCTAHOBMEHUS HayYHbIX MPUHLMMOB,
Hay4HbIX MOMOXEHWIA, 3aKOHOB M T. M. W Tam, rge 3aHUMMArOTCS TO/bKO
COBMpaHNEM 1 OMUCaHMEM (haKTOB, HET eLLe HACTOSLLEN HayKK.

VHaye ob6CTOWT Ha cneactBum U B cyge. [NpeaMeToM, 06BHEKTOM
MO3HaHMA 3eCb ABMISIETCA HE BECh OKPYXKAKOLLMIA MUP 1 fladke AaNeKo He
BCE CTOPOHbI OTAE/bHbIX SIBIEHWIA 1 COObITWIA. peameT uccnegoBaHNs
no cyfebHoMy Aeny B OT/MYME OT MpeaMeTa HayKu BCerga orpaHuyeH
6onee UM MeHee OMpPeaesieHHbIM KPYroM eauMHUYHBIX (hakToB, COCTaB-
NAOWMX NPeCTynHOe cobbITVe W BCE TO, YTO C HKM TECHO CBA3aHO. OHO
N NOHATHO, NGO UCTMHA 3[ECb BbISICHAETCS HE C LeNbH0  YCTAHOB/EHNS
O6LUMX Hay4HbIX MPUHLMNOB, 3aKOHOMEPHOCTEN M 3aKOHOB, HO C TOWA
LieNbto, YTOObI MPaBULHO Pa3peLlnTb KOHKPETHOE cyfe6Hoe Aeno, npa-
BW/IbHO PELUMTb CTOSALLME Mepes, MPaBoCYAVEM 3afaun.

OTctoga 1 ocobble Npuemsl, 0Cobble CPeAcTBa UCCeaoBaHUSA (ak-
TOB, Cneyuguryeckme GopMbl 1 YCOBKS, B KOTOPbIX MPOTEKAET 3Ta Aes-
TeNbHOCTb, — ONpPefieNieHHblE CPOKW paccnefoBaHnst U pPacCMOTPEHNS
O€f, HaMume YCTaHOB/EHHbIX 3aKOHOM MPOLECCYanbHOro Mopsgka u
(hopM, B pamKax KOTOPbIX MPOTEKAET AesTeNbHOCTb MO WCCNEA0BaHMIO
(hakToB, 1 T. M. OHAKO KaK Obl HW Oblna CyLLECTBEHHA CreUMtKa JoKa-
3bIBaHWS, OHO SIBNSIETCA He YEM WHbIM, KaK PasHOBMAHOCTbIO MO3HaBa-
Te/bHOIN AeSTeNbHOCTM, MOCKOMbKY €ro Lefb 3aK/4aeTcs B TOM, YTOObI
YCTaHOBUTb UCTUHY.

OO6BLEKTVBHbIE 3aKOHOMEPHOCTM  MO3HABATE/bHON [AeATeNbHOCTH,
3aKOHbl OTPXKEHNS AeACTBUTENBHOCTM B CO3HAHWUMW /HOfel BCECTOPOHHE
nccnesoBaHbl MapKCUCTCKO-EHWHCKOW Teopueid Mo3HaHus, MnpeacTas-
nawoulein coboin pacnpocTpaHeHWe MOMOXKEHUIA AMANEKTUYECKOro marte-
pranu3Ma Ha 06/1aCTb Pa3BMTMS MO3HAHWS, HA 06/1aCTb NO3HaBATENbHOM
[eATeNbHOCTU NOAEA. 3aKOHbI 3TV eAWHbI AN BCAKOTO No3HaHMs. OHM



[EACTBYIOT KaK Mpu MO3HaHWM GONbLUMX MPOLECCOB W ABMEHWIA (Ha-
npuMep, NpW YCTaHOB/IEHUM 3aKOHOMEPHOCTEW MpMpofgbl, obLiecTBa U
YEeN0BEYECKOrO MbILLMEHWSA) , TaK U NMPW BOCCTAHOBNEHWM KapTUHbLI eau-
HWYHbIX (DAKTOB, SBNEHWUI U COObITWIA (HanpuMmep, (akTa NPecTynneHms
1 BAHOBHOCTW OMpeaeneHHoro nua). bes ncnosb3oBaHUs 3TUX 3aKOHO-
MEPHOCTEN He MOXKET NPOTEKaTb HUKAKOW MPOLIECC MO3HAHMS, He MOXET
ObITb YCTaHOBMEHA UCTUHA. OuYeHb XOPOLUO 3Ta MbIC/b BbIpaXKeHa B pa-
60Te Mao LI33-gyHa «OTHOCWUTENbHO MPaKTUKW». B Hel ckasaHo; «[pa-
NEKTUKO-MaTePUIMCTUYECKOE [BVDKEHWE MO3HAHMS OT YYBCTBEHHOMO K
paUVOHaIbHOMY  MPOMCXOAWT Kak B MPOLECce MO3HaHMs Masnoro (Ha-
npumep, NO3HaHWE Kakoro-nMbo npeamMeTa WM Kakol-nnbo paboTbl),
Tak 1 B MNpoLecce No3HaHWA 6oMbLIOro (HanpyMep, NO3HaHKe Toro Un
WHOTO 06LLECTBa, TOW UM MHOM pesontoLmn)»'. CneaoBaTenbHo, AoKa-
3blBaHME NPU BCEN CMELM(MUYHOCTM 3TOr0 BMAA NO3HaBATE/IbHON [es-
TeNbHOCTW BCe XXe 6e3yCrI0BHO MPOTEKAET B paMKaxX OOLWMX 3aKOHO-
MEPHOCTE MO3HaHUs, UCCNeAYEMbIX AUANEKTUHECKUM MaTepUann3mMomM.

[JokasbiBaHMe, TakMM 00pa3oM, NpeacTaBnseT cneuuduyeckyto
pa3HOBMAHOCTb MpoLEecca NO3HaHMA 06LEKTUBHON AENCTBUTENBHOCTH.

Mao Li33-ayH, /36paHHble npoussegerns, T. 1, M., 1952, ctp. 520.



M. C. CTPOIroBun-Y
Kypc coBeTCKOro yrofoBHoro npouecca, 7. 1.
MockBa, N3pgatenbctBo "Hayka", 1968, c. 295-299

Mpouecc fgokasbiBaHUA

JokasbiBaH/e — 3TO YCTaHOB/MEHWE NPU MOMOLUM [A0Ka3aTeNbCTB
BCEX (haKTOB, 0BCTOATENLCTB, MMEIOLLMX 3HAUEHME A1 Pa3peLleHns yro-
NOBHOTO fena — coBeplueHne (M HEeCOBEPLLEHWE) MPECTYNNEHNS, BU-
HOBHOCTb (MM HEBWMHOBHOCTb) TOMO0 WM WMHOTO NNLA B COBEPLUEHUM
MPECTYNNEHUS U BCe WHble OBCTOATENbCTBA, ONpefenstoLime OTBETCT-
BEHHOCTb COBEPLUVBLLErO NPECTYNAeHWe Nnua.

VHbIMK cnoBamu, foKasbiBaHWe — 3TO M0Mb30BaHWE [OKa3aTe/lb-
CTBaMV ANA BbIACHEHUs 0BCTOATENLCTB YrOMOBHOIO fena. B aTom 3Have-
HUW MOHATWE [O0KAa3blBaHNA PaBHO3HAYHO, TOXAECTBEHHO MOHATUIO WUC-
CNeflOBaHNs, KOTOPOe NPON3BOANTCA Ha NPeABapUTE/IbHOM CEACTBUN U B
CyfebHOM pa3bupaTenbCTBe M KOTOPOe COCTOUT B COGMpaHMK, NpoBepke
M OLEHKe [0KA3aTeNbCTB U B BbIACHEHWWM NPWY MOMOLLM [OKA3aTeNbCTB
BCeX (akToB, OOCTOATE/NLCTB, UMEIOLLMX 3HAYEHWE A1 paspeLleHns fe-
na.

M3 3TOro BbITEKAET, YTO [0OKa3bIBaHWE €CTb MPOLECC NO3HAHWS UC-
TWHbI MO pacc/efyeMoMy 1 paccMaTpuBaeMoMy CYAOM YrOnoBHOMY fe-
ny. Utobbl NpaBUIbLHO paspelunTb Aeno, HE0OX0AMMO YCTaHOBUTb, HAWTK
no Jeny UCTUHY — O0BBLEKTUBHYHO, MaTepuanbHYH0 UCTUHY, T. €. YCTaHo-
BWTb B MO/IHOM ¥ TOYHOM COOTBETCTBUU C AENCTBUTENBHOCTbLIO Camo CO-
ObITWe NPecTynNeHNs, BUHOBHOCTb OMPeLEeNeHHOro LA B COBEPLLEHNN
3TOro MPECTyn/IeHNs 1 Bce 06CTOATENLCTBA, ONpPeSenstowyme cTeneHb oT-
BETCTBEHHOCTY 3TOr0 /MLA 3a COLEAHHOe, WK e ybeanTscs B 0bpar-
HOM, T, €. B TOM, YTO B JAeACTBUTENbHOCTW MPECTYM/EHNE He Obl10 CO-
BEpLUEHO, NPUB/IEYEHHOE NIMLO He BUHOBHO. 3TO MO3HaHWE WCTUHbI NO
paccnefyemMoMy 1 paccmaTpuBaeMOMy CYLOM [efly npeacTaBnseT coboi
CNOXHbIA MpoLecc: cobuparoTes U NPOBEpPAKTCS [0KAa3aTeNbCTBa, YCTa-
HaB/MBalOLWMe OTAEeNbHbIE, MMEKLMe 3HaYeHue AnA fena (akTbl, OT
3TUX (haKTOB WCC/efOBaHUE NEPEXOANT K ApyruM (haktam, NocTeneHHo
BbIACHAKOTCA OAHW O06CTOSATENbCTBA, MOTOM [Apyrue, Moka Bce 06CTos-
TeNbCTBa fena He 6yayT NpuBeseHb! B MOHYH SCHOCTb.

Bce 370 nccnegoBaHue, yCTaHOB/EHME (haKTOB, 0OCTOATENLCTB Ae-
na MPOUCXOAUT MPU MOMOLLM [0Ka3aTeNbCTB, U TOMbKO [0Ka3aTeNbCTB:
TONbKO 3TWM CMOCOBOM pacKpbIBAeTCA MNPecTyn/eHue, M306aM4aeTcs
MPEeCTYNHMK, TOMbKO Ha OCHOBE [0Ka3aTenbCTB, COOPaHHbLIX N0 Aeny, K
3 COBOKYMHOCTW 3TUX A0Ka3aTeNbCTB CnefoBate/lb U Cyf AeNnatoT CBOM



BbIBOZbl OTHOCUTE/IbHO NPECTYMNAeHUs, BAHOBHOCTW (U1 HEBUHOBHOCTM)
06BMHAEMOT 0.

JokasblBaHWe KaK No3HaHWe UCTWHBI MO Aeny NOAYMHAETCS onpe-
[eNeHHbIM NI0rMYecKUM Mpasunam, CornacHo KOTOpbIM MPOUCXOAUT Mno-
3HaHWe No6bLIX ABNEHNIA AECTBUTENBHOCTU. TaK Hakam/aMBaeTcs onpe-
[eneHHblii  (haKTUYECKWiA maTepuan, KOTOpbIA MOABEPraeTcs aHaunsy,
pa3fenseTcs Ha YacTW, BbIACHSAIOTCA OTAe/bHble AeTann, CTOPOHbI UCChe-
JYeMbIX (PaKToB, NOC/Ee Yero AenaeTcsi 0606LLAOLLNA, CUHTE3UPYIOLLMIA
BbIBOZ 000 BCEM McCnedyeMoM COObITUN. Ha OCHOBe TeX AaHHbIX, KOTO-
pble y)Xe MMelTcs, CTPOUTCA OnpeaesnieHHas runoTesa, VMeHyemas B
YrO/IOBHOM MpOLIECCe BEPCUER, 3Ta rMnoTesa TLaTe/lbHO NPOBepsSieTCs.
Ecnn matepuanbl fena farT OCHOBaHWUA ANS HECKOJIbKUX FMNOTe3, BCe
OHW NPOBEPAKOTCA A0 TEX Mop, NMoKa He NOLTBEPAUTCA TONBKO OAHA, a BCe
ocTaslbHble 0TNagyT. MccnefoBaHue BCe BpeMs UAET U UHAYKTUBHBLIM
nyTeM — OT OTZe/bHbIX (PAaKTOB K 60s1ee 06LUMM BbIBOJAM, U feflyKTUB-
HbIM MyTEM — OT TeX UK UHbIX 0606LLAIOLLIMX MOMOXKEHWIA K YaCTHbIM
BbIBOZAM OTHOCUTE/IbHO OTAeNbHbIX (aKTOB, OBCTOATENLCTB U OTAESb-
HbIX WX MPU3HAKOB, CTOPOH. Kak BCAKMWIA MpOLECC MO3HaHWs, MpoLecc
[l0Ka3blBaHWsA MO YrofoBHOMY fefly — 3TO MbICIUTeNbHas paboTa cre-
[loBaTens n cyabu Haf cobupaembIM, PasbICKMBAEMbIM [OKa3aTeNbCTBeH-
HbIM MaTepuasioM U 3TO B TO XK€ Bpems AeATeNbHOCTb, COBOKYMHOCTb
[eNCTBUA, COBEPLUAEMbIX CIefOBATENIEM W CYAbSIMM, HampaB/iEHHbIX Ha
cobupaHue 1 NPoBepKY [0Ka3aTeNbCTB (40Mpockl, OCMOTPbI U T. A.).

Kak BMAHO W3 W3/I0XKEHHOrO Bbllle, Mbl OTOXAECTBNSAEM [J0Ka3bl-
BaHMe B YrofOBHOM CY/OMNPOW3BOACTBE C MO3HAHWEM WUCTWHBLI MO Yro-
NOBHbIM [ieNlaM: NPOLECC AO0Ka3biBaHUA U eCTb MPOLIECC MO3HaHMs (haK-
TOB, OGCTOSTENbCTB YFOMOBHOTO feNa.

Becb NpOLIECC 0Ka3bIBaHNA, T, €. UCCNeA0BaHMs, NO3HAHWA B Yro-
NIOBHOM MpOLiECCe NPOTEKAeT B OMpeaesIeHHOM NpOLeccyanbHOM Mopsia-
Ke, 06/1eKaeTCs B OMpe/eneHHble NpoLeccyasbHble hopMbl. STUM €o3aa-
tOTCA BaXKHbIE 1 [IeACTBEHHbIE FApaHTUM TOTO, YTO MCCedyemble (aKThl
ByayT YCTaHOB/IEHbI NPaBU/IbHO, B COOTBETCTBUN C [IeACTBUTENLHOCTbIO,
T. €. By/eT ycTaHOBNEHa UCTUHA. [MO3HaHMe B YrONIOBHOM MPOLLECCE, Kak
1 BCAKOE MOAMMHHOE MO3HAHME, HaNpPaB/ieHO Ha JOCTUXEHNE UCTUHBI, 1
npoLeccyanbHble (hopMbl COAEHCTBYIOT OBHAPYXEHWIO UCTUHBI U npe-
[OTBPALLAIOT OT BO3MOXHOIO 3a6/1y)K/AEHNS, OT OLIMGOK.

Mo3TOMY COBEpLUEHHO HEMpaBWUbHO fefaemMoe WHOMAA MPOTMBO-
MoCTaB/eHNe NO3HAHWA B CYAeGHON 1 CNeACTBEHHO AeATeNbHOCTU Ha-
YUHOMY MO3HAHWIO B TOM CMbIC/le, YTO Hay4yHOe MO3HaHWe Y/0oB/e-
TBOPSIETCS TONbKO AeMCTBUTENLHON UCTUHOM M JOCTUrAeT ee, TOra Kak
Mo3HaHWe B Yro/I0OBHOM MPOLIECCE KaK feATeNbHOCTb MPaKTUYecKas He
MOXET MPEeTeHA0BaTh HA TOYHOCTb HAYUHOrO MO3HAHUS W Y0BNeTBOPS-
eTCsA NPUBAN3NTENBHBIMU, 60M1Ee UMM MEHEe BEPHbIMI BbIBOAAMM.
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KoHeuHo, 370 He Tak. ViccnefoBaHue B YrofioBHOM MpoLecce OT-
JIMYAETCS OT HAYYHOro, OT /1IAGOPATOPHOTO MCCMENOBAHMS BOBCE HE MO-
HWKEHHbIMM, MO CPABHEHMIO C MOCNEAHUM, TPEGOBAHMAMM K UCTUHHOCTU
BbIBOZOB. B0Jiee TOro, B Hay4yHOM MCC/IeOBaHNN UCCNE0BaTENb B psae
CNy4aeB MPUHYXXAEH YAOBNETBOPSATLCA TUMOTE30i, NPoGJeMaTUUHbLIMY
BbIBOJAMM C PacyeToM, YTO B [a/bHeLIEM pPasBUTUM HayKa AOCTUTHET
UCTWHbI TaM, rAe JaHHOMY MCCeA0BaTeso JOCTUIHYThL ee He yaanochk. B
CCNe0BaHUM XKe B YTO/IOBHOM MPOLECCE, MO Yro/I0BHOMY Aeny nogo6-
HbIMU pe3y/bTaTamMu Y0BMETBOPUTLCS HEMb3s, TaK KaK 3[eCh pPeLlaeTcs
cyAb6a XXMBOTO YeNIoBeKa, 1 OHa GYeT peLueHa B pe3ysibTaTe paccnefo-
BaHWS 1 PaspelleHns JaHHOTO fena, 6e3 BCAKOro pacueTa Ha BO3MOX-
HOCTb MepecmoTpa ero B Gyayllem. BUHOBEH UMM He BUHOBEH YENOBEK,
MPUBNEYEHHBIA K OTBETCTBEHHOCTU MO AAHHOMY YrO/IOBHOMY Aeny, He-
06X0MMO PEeLInTb Terepb XKe, MOKa BeAeTCs MPOU3BOACTBO MO 3TOMY
Jeny, U 0T TOro, Kak GyfeT peLLeHo Aeno, 3aBUCUT AOCTOWHCTBO, YECTb,
cBO6OJA, VMHOTAA XXW3Hb 3TOTO YenoBeKa. FACHO, YTO 3AEChb HEe MOXET
ObITb M PEUN O MeHbLLEA [OCTOBEPHOCTM Pe3y/bTaToB WCC/EeA0BaHMs,
UeM B Hay4HOM MO3HAHWW, a MOXET 6bITb PeUb N1LLbL O GOMee BbICOKMX
rapaHTUsAX 0GHAPY)KEHNS UCTUHBI.

MpoueccyarbHble FapaHTWKM, YCTaHOB/EHHbIA 3aKOHOM MOPSAOK
paccnefoBaHva 1 CyfebHOro pasbuparenbCcTBa fena, npoleccyasbHble
npasa, NpPefocTaB/ieHHbIe 3aKOHOM Y4aCTHMKaM npolecca, — BCe 3TO0
CYXXUT LLeSIN 06HaPY>XeHWA UCTUHBI NO Aeny, LOCTUMXKEHUIO BMOJIHe [oC-
TOBEPHbIX PE3Yy/bTaToB, YCTPAHEHU0 HeBepHbIX, HEOOOCHOBAHHLIX, CO-
MHUTENbHBIX YTBEPXKAEHWNIA N BbIBOAOB.

CneumgmryeckuMm YepTamu, CBOCTBaMW MUCCNELOBaHNS B YrOM0B-
HOM MpoLecce ABMISIETCA TO, UTO BCe AEMCTBUS CMEACTBMA U cyda, Mpu
MOMOLLIM KOTOPbIX COBMPAtOTCA [oKa3aTe/bCTBa, COBEPLUAOTCA B Mpeay-
CMOTPEHHbIX 3aKOHOM TMpoLeccyasibHbIX (hopMax M KaXkgoe [oKasaTeflb-
CTBO MMEEeT CW/y /ivlb NPW YCNOBWUM, ECNIM OHO MOJSIyYeHO U3 npegy-
CMOTPEHHOr0 3aKOHOM MCTOYHMKA W 3aKPenjeHo B MpeaycMOTPEHHOM
3aKOHOM MpoLeccyaibHOM nopsfke. Tak, Bce (akTbl, 06CTOATENLCTBA
[iena yCcTaHaB/IMBalOTCA He MHaue, Kak MoKasaHWsIMU CBUAETENEN, noka-
3aHUAMY NOTepreBLUero, nokKasaHWAMKU MoJ03PeBaeMoro, MoKasaHWAaAMM
00BMHSAEMOr0, 3aK/OUYEHMEM IKCMEepTa, BeLLeCTBEHHbIMU [OKa3aTeNbCT-
BaMW, MPOTOKOMAMU CNEACTBEHHbIX U CYAEOHbIX AENCTBUA U UHBIMK LO-
KyMmeHTamu (4. 2 ¢T. 6 OCHOB Yro/IoBHOro CyJ0MNpon3BOACTBa; Y. 2 CT. 69
YMK PCOCP). Kaxgoe n3 3TUX [0Ka3aTeNbCTB UMEET [J0Ka3aTesbCT-
BEHHYIO CW/ly NMLWb TOrAa, KOrAa OHO MOJTYYEHO W 3aKpenseHo B ycTa-
HOB/IEHHOM 3aKOHOM MpOLeccyaibHOM nopsagke, 06nevyeHo B npedy-
CMOTPEHHYHO 3aKOHOM MpoLeccyabHy0 (opmy. Hanpumep, nokasaHue
CBUAETENS JOMKHO ObITh MOMYYEHO NYTEM ero forpoca B nopagke cT. 58
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H 283 YK PC®CP u cootBeTCTBYIOLWMX CTaTel YTIK apyruix COH3HbIX
pecny6nuk.

Becb 3TOT mpoueccyasibHbIA MOPSAOK, BCe 3TU MpoLeccyanbHble
(hOpMbI HE TO/bKO HE MPENATCTBYIOT JOCTUMXKEHUIO UCTUHbI, HE CHUXAIOT
[OCTOBEPHOCTM BbIBOAOB CMEACTBMA M CyAa, a, HaobopoT, COAENCTBYIOT
NPasWIbHOCTM pPaccefoBaHNs 1 paspeLLeHmns [ena no CyLecTsy.

[JlokasbiBaHWe, T. €. UCCNefoBaHWe pas/iMuHbIX (PaKToB, 06CTOSA-
TeNbCTB fefia, MPOM3BOAUTCA CyAbAMU, NPOKYPOPOM, CrefoBaTenieM u
NLLOM, NPOM3BOAALLMM A03HaHVe. B cT. 3 OCHOB Yros0BHOro CyLomnpo-
M3BOACTBA CKasaHo: «Cyf, MPOKYpop, CrefosaTe/lb WU opraH [03HaHUs
06513aHbl B Mpefenax cBoeii KOMMeTeHLUUM BO30YAUTb YrosoBHOE AeNo B
KOKLOM Clydae OOHapy»XeHUs MPU3HaKOB MPECTYNIeHWs, NPUHATL BCe
MPefyCMOTPEHHbIE 3aKOHOM Mepbl K YCTaHOB/IEHUIO COOLITUA NpecTyn-
NEHWs, NL, BUHOBHBLIX B COBEPLLEHUW NPECTYM/EHMA, U K WX HaKasa-
HWIO». COBbITUE MPECTYMNNEHWA N NINLO, BUHOBHOE B COBEPLUEHWN Mpe
OTYM/IEHNs, YCTaHaB/IMBAOTCA MpW MOMOLLUM [0Ka3aTe/bCTB, He MHaue
KaK B pe3y/ibTaTe npoLecca oKa3sblBaHus.

B cT. 4 OCHOB YronoBHOro Cy/Aonpon3BoacTsa rosoputcsa: «Cyg,
MPOKYpop, CnefoBaTeNlb U MLO, MPOU3BOAALLEe [O3HaHWe, 063aHbl
MPUHATL BCE MPELYCMOTPEHHbIE 3aKOHOM Mepbl [N BCECTOPOHHErO,
MO/IHOTO M O6BLEKTUBHOIO UCCNEA0BaHUA 0BCTOATENLCTB AeNa, BbIABUTD
KaK ynmuatolime, Tak WU OnpasiblBatoLye 06BUHAEMOrO, a TaKkxke OTAr-
yaroLLye U CMArYatoLLye ero BUHY 06CTOATENbCTBAY.

BbisiBNeHWe, nccnefoBaHne BCeX 06CTOATENLCTB fena NMpoMCXoamuT
06s3aTeNIbHO NPU MOMOLLUM [0KA3aTeNsCTB, B MpoLecce A0KasblBaHMS.
Takvm 06pa3oM, [OKa3blBaHWe B CMbIC/Ie UCCNeA0BaHWA, MO3HaHUSA UC-
TWHbI MO YrON0BHOMY fiefly NPOU3BOAUTCA OpraHamu, paccnefyowumm n
paspeLLaloLLmM [eno: Cy[oM, NPOKYPOPOM, ClefoBaTefieM, OpraHom
[03HaHWA. B 1eATeNbHOCTM 3TUX OPraHoB B MPOLecCe [0Ka3blBaHWUS yya-
CTBYIOT UHble /MLA: NOTEPReBLUNIA, 0OBUHAEMbIN, 3aUMTHUK, rpaXaaH-
CKMIA CTeL, rPaXAaHCKWA OTBETUMK.

Ho noHsTve [0Ka3blBaHUA UMEET U MHOE 3HaYeHWe: [0Ka3blBaHue
onpefeneHHoro Tesuca, 060CHOBaHWe OMNpefeneHHoro yTeepaeHus. B
3TOM CMbICNe criefoBate/b, CPOPMY/IMPOBaB 0OBUHEHWE WM NPeSbABUB
ero 06suHsemMoMy B nopsiake cT. 43, 44 n 48 YTK PCOCP, fokasbiBaeT
3TO 06BMHEHWE, MOATBEPXKAAET €ro onpefeneHHbIMU [OKa3aTeIbCTBaMMU.
MpoKypop, YTBEPAWB 06BUHUTENIbHOE 3aK/IHOYEHWEe W HanpasuB AeNo B
Cyf, NOLAEPKMBAET B Cyfle 06BMHEHME, J0Ka3bIBAET Cyay NPaBW/bHOCTD
06BMHEHMA.

JokasbiBaHMe B CMbIC/le 0BOCHOBaHWS OMpefeneHHoro Tesuca
OCYLLECTB/ISIET TOT YYaCTHUK MPOLEcca, KOTOPbIA 3TOT Te3UC BbIABUHY,
— B [JaHHOM C/ly4ae CnefioBate/lb U NPOKYPOp B OTHOLUEHWWN NpesbsB-
NeHHOro 06BMHAEMOMY U NOLAEPKMUBAEMOrO0 B Cy/e 06BUHEHUS.
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C. B. KYPbU/IEB
OCHOBbI TeOpUK OKa3blBaHUSA B COBETCKOM MPaBOCyAUMN.
MwuHck, N3gaTenscTBo BIY, 1969, c. 24-38

CyLHOCTb fOKa3biBaHUSA

Korpga paHee peyb LUMa 0 HEMOCPEACTBEHHOM W OMOCPEACTBOBAHHOM
MO3HaHWW, TO BOBCE HE OTOXZAECTBSANOCH OMOCPECTBOBAHHOE MO3HaHME C
[I0Ka3biBaHMEM B €ro MpOLIeCCyasbHOM 3HAUEHWU W He MPOTMBOMOCTAB/S-
NOCb MO3TOMY [10Ka3blBaHWe HEMOCPeACTBEHHOMY MO3HaHWI. Mexay Tem
rOCMOACTBYHOLLAs TOYKA 3PEHMsT COBETCKMX MPOLIECCYANIMCTOB KaK Tex, KO-
TOpbIE CUNTAIOT [J0Ka3bIBAHWE eANHCTBEHHO BO3MOXHOI (hopMoii cyaeGHOro
MO3HaHWSA, TaK U MPOTUBHMKOB 3TOrO B3/siAa OTOXAECTB/ISET ONOCPEACTBO-
BaHHOE MO3HAHWE C [0Ka3blBaHWEM, MPOTMBOMOCTAB/SS €ro HemocpeacT-
BEHHOMY MO3HAHMIO, NPV KOTOPOM SKOObI JOKa3bIBaHMe He HYXKHO?. Takoii
B3rNA4 HaM MPeACTaBNsAeTC HempaBU/bHbIM, ABMSIOLMMCS PEe3yNbTaToM

CMELLIEHMS MOHATUIA npoueccyasbHOro AokasbiBaHWA W /TOTMYEeCKOro AoKa-
3aTeNbCTBa.

MonbITaemcst PacKpbITh COAEPXKaHME MPOLECCYabHOMO [OKasbiBaHWs
1 YCTAHOBMTb €ro COOTHOLLIEHME C JIOTMYECKUM [0KAa3aTeNbCTBOM. Ha nep-
BbII B3rNA4, 3TW MOHSTUS KKYTCS 0YeHb GIM3KMMU, ECNN HE TOXKAECTBEH-
HbIMW. A MO3TOMY MHOTVEe He BUAST MEXAY HUMM CYLLECTBEHHOIN pasHULIb
1 OMPEAENstoT [OKasbiBaHWe Kak YMCTBEHHbI MPOLIECC WM BOBCE HE AatOT
HUKaKOrO OnpeaeneHns’,

[Jpyrvie ke OTHIOAb He CUMTAlOT MPOLECCYalbHOe [0KasblBaHWe YM-
CTBEHHbIM MPOLIECCOM, @, HaoB6opOT, Mof, AOKa3blBaHWEM MOHWUMAKOT Orpe-
JENEHHYI0 COBOKYMHOCTb MPOLECCYasibHbIX AeCTBUI (MO YBEXAEHUIO Cy-
fi2)*. YMCTBeHHbIi e NpoLecc, Yelt 6bl TO HI 6bi/1, B TOM YNCTE U Cyael, He
ABNSETCS NPOLECCYaIbHBIM E/iCTBMEM, T. €. TEM IOPUANYECKUM (haKTOM, Ha
OCHOBE KOTOPOr0 BO3HWKAKT MW MPEKPaLLatoTCs OMpefe/ieHHble MpoLec-

2. Cm. M. A. UenbLios. CoBeTCKMiA yronosHbIi npouece. M., 1951, ctp. 134, 147; M C.
CTporosuy. ¥ronoBHbIi npouecc. M., 1946, cTp. 148.
® Cm. M. A. YenbLos, H. B. YenbLiosa. Mpose/eHme 3KCNepTI3bl B COBETCKOM YTo/10B-
HOM nipouecce. M., 1954, cTp. 9; A. A. CTapyeHKo. YKas. cou., cTp. 20.
4Cm. M. W. NMiobanHekuie. O foKasaTensCTBax B YrofoBHOM cyge. M., 1924, cTp. 3; A. .
KneiiHmaH. OCHOBHble BOMPOCHI TEOPUM [10KA3aTeNbCTB B COBETCKOM FPaXAaHCKOM MmpoLiecce.

M., 1950, cTp. 41; M. A. l'ypBuy. JleKuumn No COBETCKOMY rpaxzaaHckoMmy npoteccy. M., 1950,
cTp. 99.
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Cya/lbHble MPaBOOTHOLIEHUs. CnefoBaTenbHO, COFMacHO NocrefHel Touke
3pEHVS1 MbICIUTENbHBIA MPOLIECC CyAei, 3aKNHatoLMIACA B OLIEHKe [0Ka-
3aTeNbCTB, CrefyeT WCKIUNTL M3 [0KasblBaHWs, a He cunTaTb fOKasblBa-
HIeM, Kak (hakTW4YecKu MoCTynatoT NpesCcTaBuTeNy NMePBOro B3rnsga. Takum
06pa3oM, nepeble aBTOPbI UCXOAAT M3 OTOXECTBNEHMS IOMMYECKOrO A0Ka-
3aTeNbCcTBa C MPOLECCyalbHbIM AO0Ka3blBaHMEM, BTOpPble — U3 KX pasfe-
NeHv.

Camas 06LMpHast TPeTbA Fpynna aBTOPOB B MPOLECCYa/lbHOM MOHSI-
TUW [OKa3blBaHWs 00bEAUHSET 06a YKa3aHHbIe Bbllle MOMEHTa — U COBO-
KYMHOCTb MpoLEecCyabHbIX AEACTBUIA U MbICAUTENbHYIO AEATENbHOCTb Cy-
[elt (1 cnepoBaTens B YrosoBHOM MPOLLECCE) MO OLIEHKE 0Ka3aTeNnbCTs’.

HakoHeL, OTAeNbHble MPOLEecCyaMcTbl He MPUAEPXKMBAOTCA Moc/e-
[0BaTeNIbHO HW OAHOTO U3 U3NOXEHHbIX B3rNAA0B. Tak, onpeaenss AoKasbl-
BaHWe KaK AedTeNlbHOCTb M0 YCTaHOBMEHWIO UCTMHBI, K. C. KOaenbCcoH, ec-
TECTBEHHO, BK/HOYAET OLEHKY AOKa3aTenbCTB B flOKasblBaHMe. Mogo6HbIe
BbIBO/bI BLITEKAIOT U3 APYTUX PaccyXaeHuii B ero paboTe®. B MHbIX MecTax
3TOl XKe paboTbl O4HOBPEMEHHO OLIEHKA [0Ka3aTe/bCTB CTaBUTCA U BHE A0-
KasblBaHMs'.

[aneko He NOJHO YKasaHHblE 3[€Cb Pa3HOrNacus U HEYETKOCTb BO
B3r/NAfaX CPeAn COBETCKMX MPOLECCYasMCTOB MO BOMPOCY O COAEPMKaHWM
MOHSTUS [10Ka3bIBaHWS HEBO/bHO BbIHY)XXAAOT WCCMEA0BaTb 3TOT BOMPOC.
Bonee TOro, HeoGXOAMMOCTb TaKOro WCCMeAOBaHWs 0GYCNOBAMBAETCS B
MepByt0 Ouepefb He CTOMbKO YKasaHHbIMW PasHOracusMK, CKOMbKO Mo-
TPeBHOCTAMM MPaBUbHOTO MPUMEHEHWS MPaBWU/ [OKa3blBaHWS C UX KaTe-
ropusMu: npeaMeT [10KasblBaHWs, CYyOGbEKTbl [0KasblBaHWS, 0653aHHOCTb
[0Ka3blBaHWs. [PaBWIbHO NO/Mb30BATLCS 3TUMMU KaTeropusmm 6e3 YeTKoro
MPeACTaBNeHNs O TOM, YTO NpeacTaBnsieT Co60l camo [0Ka3blBaHWe, Hefb-
35. PaspelLieHne e MOCTaB/eHHOIO BOMPOCA HEMOCPEACTBEHHO CBS3aHO C
pasrpaHUYeHeM /IOTMYECKOrO [10Ka3aTeNbcTBa M MPOLECCYaslbHOro [oKa-
3blBaHWA.

* *

*

Kak 6bl Hi paccMaTpyBaiM OTAe/bHbIE aBTOPbl COOTHOLLIEHME MeXAay
MOHATMSMK [10Ka3aTeNbCTBA U YMO3aK/OUEHNS B NIOTUKE, HEOBX0ANMO Npu-

® Cm. M. C. CTporosuy. YronosHblii npougcc. M., 1946, ctp. 121—122. K aTom)' e

B3r/1A4y B mocnedHee Bpems NpuMKHYN n M A. YenbLos (CoBeTCKMiA yronoBHbIi npovecc. M,
1962 cTp. 120).

6 Cm. K. C, tOpenscoH. Mpo6nema [oKasbIBaHNs B COBETCKOM FpaX/aaHCKOM npoLiecce,
M, 1951, cTp. 21, 33—34 143—144.

" Tam xe, cTp. 3,14, 18,38.
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3HaTb YTO MO CYLUECTBY BCAKOE [JOKa3aTe/bCTBO €CTb YMO3aK/oueHne, nm
TOUHee «0cobasn fornyveckas Hopma, BbIPKAIOLLAA NOTVYECKUIA pesynbTaTt
Y)XXe COCTOSBLUErocs npoLecca foKa3biBaHWsA, TO eCcTb onpasgaHue (Mav on-
POBEPXKEHME) [0Ka3blBaeMOro (M OMPOBEPraeMoro) NONOKeHUs»®,

- Hayka norvka usy4aeT [0Ka3aTeNbCTBO KakK BWL YMO3aKIOUEHUS.
Mexay Tem yuyeHue 0 [OKa3aTeNbCTBEHHOM MNpaBe, KakK 4acTb HayKu mpo-
LileccyanbHOro npa.a, U3y4aeT He (hopMbl M 3aKOHbI MbILLNEHWS, & 3aKOHbI
npouecca, npoLeccyaibHOe Mpaso. BknouaTb B NpeaMeT U3yUeHUs 3TOW
HayKM 3aKOHbI MbILLNEHWS 6bI10 6bl M3NMLLHE, TaK KaK 3TUM Y)XXe 3aH1MaeT-
cA Apyras Hayka — fiormka. 3T0 Obl1o Obl ¥ HEBEPHO, MO0 Kaxaas Hayka
[0/DKHa MMETb CBOIM TOUHO OMpedeneHHbIR npegvet. Kpome TOro, 3akoHbl,
M3yyaemble OFMKONA, 3aKOHbl NPaBW/IbHOTO MbILL/EHUS, ABNAOTCA 00b-
eKTVBHbIMU, MO0 «3aKOHbI MbILLIEHWSA 1 3aKOHbI NMPUPOAbl HE0BX0AMMO CO-
FNacytoTCA MeXay CO6Oi, CM OHN TONBKO NPABUNILHO MO3HaHbI»®. 3aKOHbI
BHELLHEr0 MMpa W 3aKOHbI YeN0BEYECKOrO MbILLIEHNS — 3TO «[jBa psaja 3a-
KOHOB, KOTOpbIE MO CYTW Aena TOXAECTBEHHbI, & N0 CBOEMY BbIPXKEHMWIO
Pa3/IMyHbl ML NOCTOMbKY, YTO YENI0BEYeCKas ronoBa MOXET MPUMEHSTb
MX CO3HATeNbHO, MEXAY TEM Kak B Npupoge — [0 Cux nop 6onbluei ya-
CTbHO 1 B Ye/I0BEYECKOW MCTOPUU — OHW NponaratoT cebe gopory «beccos-
HaTenbHo...»™,

CwMeLmBaTh e 3aKOHbl MbILLEHUS, KOTOpble ABNAIOTCA He3aBUCU-
MbIMK OT BOSIN NIOAEN, C 3aKOHAMU HOPUANYECKUMU, CO34aBAEMbIMUA NHOf4b-
MU, Henb3s. TakuMm 06pasoM, eciv 3aKOHbI MbILLIEHNS, 3aKOHbI SIOFMYeCKOo-
ro 4oKasare/sbCTBa MOryT 6bITb OTKPbITbI, MO3HAHbI YENOBEKOM, HO He MO-
ryT 6bITb MM CO34aHbl UM MPeobpas3oBaHbl, TO MPOLECCYa/lbHblE 3aKOHbI
[0Ka3aTeNlbCTBEHHOrO MpaBa CO34at0TCA FOCMOACTBYHOLLMM K1acCoM (BCEMU
TPYLALLMMUCA B HACTOALLMIA NEPYOA) U BbipaXatoT ero Boto Mpoueccyanb-
HOe [0Ka3blBaHVe 3aBMCUT OT [0Ka3aTeNbCTBEHHOIO Mpasa W onpefenseTcs
M. OHO coBeplUaeTcs B TakuMx popMax M TakMMuK crnocobamu, Kakumu
NpeanuCcbIBaET A0Ka3aTelbCTBEHHOE NPaBo

3aKOHbI /I0rMYeCKOro [j0Kas3aTenbCTBa HE MOTyT ObiTb NPeAMETOM
MpaBOBOrO PErynnpoBaHuns. TaKoOBbIMU HE MOFYT GblTb WU BCE OGLEKTVMBHO
[JECTBYIOLLME 3aKOHbI — 3aKOH MPUTSHKEHWS, COOTBETCTBMS MPOU3BOAM-
TeMbHbIX CUM MPOU3BOACTBEHHBIM OTHOLLEHMAM U T. f. YeNoBeK MOXET Mo-
3HaTb 3T 3aKOHbl U UCMOMb30BATh UX B CBOUX LIENSX, MMGO He 3HATh UX U
[eincTBOBaTb He B COOTBETCTBUM C X TPEOOBAHMAMM.

8B. ®. Acmyc. flornka M., 1947, cTp. 347.
® ®. 3Hrensc. [vanexTvka npupogsl, 1948, cTp. 162,168,178.
10K, Mapkc, ®. SHrensc Cou., T. 21, cTp, 302.
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He cnyyaiiHo Mo3TOMY, Y4TO HOPMbI COBETCKOTO [JOKA3aTe/IbCTBEHHOIO
MpaBa He MepeyncNsAoT NpaBus, MO KOTOPbIM MPOUCXOAMT NOTUYECKOe f0-
Ka3aTe/IbCTBO, OHO COAEPXKMT NMLb 06LLee yKazaHue 0 TOM, YTO CyA JO/-
KEH NOCTyMaTb CO0OPa3HO C 3aKOHaMWM TOFMYECKOro fokasaTenbcTsa (cT. 17
OcHoB yrosioBHOro cygonpovssoacTsa; cT. 19 OCHOB rpaXiaHCKoro cyfo-
MpOM3BOACTBA). M3yueHme ke 3TUX 3aKOHOB OCYLLECTB/ISETCA HE MPaBOBbI-
MM HayKamW, a NOrUKOW

OfHako CKasaHHOe BOBCE He 03HA4aeT, YTO Hayke MpOoLeccyanbHOro
MpaBa HET HWKAKOro Aena [0 SIOrMYecKoro AoKasatenscTea. Takoe yTsep-
XgaeHue 6b1n0 6bl HerpasuibHO. COBETCKOE [0Ka3aTeNbCTBEHHOE MpaBo,
nMetoLLiee CBOel 3adadeli 06ecneynTb No3HaHMe CYLOM CYLLECTBEHHbIX /15
Jena (pakToB B TOM BUAE, KaK OHW BbIfn B AENCTBUTENLHOCTH, HE TOMbKO He
MOXET UFHOPMPOBATb 3aKOHbI JIOTWMKKW, HO HEOBXOAMMO AO/MKHO U3 HUX UC-
XOOWTb, TaK Xe, KaK 1 13 MapKCUCTCKOW AuanekTnku. MHaue He bygeT goc-
TUrHYTO Y BbIMOJHEHWE 3TOW 3agauqn.

Ecnm 13 normyeckoro yyeHus 0 AokasaTenibCTBe CreAyeT, UTO Heob-
XOAUMbIM YCMIOBMEM MPaBWUIbHOCTW A0Ka3aTeNbCTBa ABASETCA UCTMHHOCTD
ero OCHOBaHWi, TO eCTECTBEHHO, YTO COBETCKOE MpOLeCCyaslbHOe MpaBo,
CUMTAsACh C 3TUM HEMPEOXKHbIM TPe6OBaHNEM NOTMYECKOT0 YUYEHNs O fOoKa-
3aTenbCTBe, AO/HKHO TakuM 06pa3oM OpraHvM3oBaTh MPOLECC MCCNef0BaHus
MaTepuasioB Aena, Y4Tobbl ObII0 06ECMEYEHO NOTyUEHUE Hag/IeXallx OCHO-
BaHWiN 4N1A BbIBOAA, KaK roBOPST, JOOPOKA4YECTBEHHOr0 OCHOBaHMS.

WTak, npoueccyanbHoe MpaBO yCTaHaB/MBaeT Mpaswia, obecneyu-
BatOLLME BOSMOXHOCTb MPUMEHEHMS 3aKOHOB JIOrMYECKOr0 [A0Ka3aTenbCTBa,
obecneymBatoLLe NoslydeHne CyfoM HeobxoauMmoro 1 Jo6poKaqecTBEHHO-
ro mMaTepuana, JOCTaTOYHOrO [J1 YCTaHOBMEHMA UCTWHBI. poueccyanbHas
[eATeNbHOCTb YHaCTHUKOB NpoLecca Mo [OKasblBaHWUI0 He MOXKET, CreaoBa-
TeMbHO, He TO/IbKO WFHOPMPOBATb NpaBuwia SIOFMYECKOr0 [0Ka3aTe/bCTBa,
HO BbIHY)J€EHa U3 HUX UCXOAWTb, U UCXOAUT B AEACTBUTENLHOCTY.

BcsAkoe npoueccyanbHoe AeincTBue, BXOAsLLEe B COCTaB [0KasblBa-
HUWS, NpoLieccyanbHoe AeiicTBre NKBOro yyacTHMKa NpoLecca Bcerga coot-
HECEHO TEM WM MHbIM 06pa3oM C NOTMYECKMM [OKa3aTenbCTBOM. CTOpoHa
MPOCMT AOMPOCUTL CBUAETENS MO MCCMeLyeMbiM 0OCTOATENLCTBAM Aena He
MO HaUTWIO CBbILLIE, & MO COOBPAXKEHMAM NOMMYECKOr0 A0Ka3aTebCTBa: ecun
CBMAETENb NOLTBEPAMT OMPELEeNEHHbIA (haKT, TO M3 3TOro OyAeT CrefoBaTb
TaKoN-TO BbIBOZA,. [0 3TVM ke COO6paKeHNAM MOCTYMaeT W Cya, Aenast Bbl-
BOJ Ha OCHOBaHWW COOOLLEHHBIX CBUAETENIEM (DAKTOB O HanMymMu Apyrux
(hakTOB. TpebOBaHMs NOrMYECKOro [foKasaTenbCTBa MPOHMU3LIBAKOT BECH
npouecc foKasbiBaHUA. HO, HECMOTPSI Ha TECHYIO CBA3b MEXAy npoLeccy-
a/lbHbIM [0Ka3blBaHWEM W NOTMYECKMM [0KAa3aTeNbCTBOM, Hayka [OKasa-
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TENbCTBEHHOrO MpaBa He BK/IKOYAET B OCHOBHOM NpefMeT CBOEro U3y4eHus
[10Ka3aTeNLCTBO B NOrMYECKOM CMbicnie™. He MOXET 6biTh BK/OUEH U YMCT-
BEHHbI NPOLLECC MO YCTaHOB/EHWIO NCKOMbIX (DaKTOB B COCTaB [eATe/bHO-
CTW, Ha3blBaEMOIA [JOKa3bIBaHWEM.

[JokasbiBaHWe — 3TO, MpeXzae BCero, COBOKYMHOCTb OMPEeLeneHHbIX
npoLieccyabHbIX eAcTBUiA. MocnegHre SBNAKOTCA NMPEAMETOM MPOLecCy-
aNbHbIX MpaB M 06s3aHHOCTER. MpegmMeToM NpoUecCyabHbIX MpaB U 06s-
3aHHOCTEli BOOOLLE He MOXKET ObITb Ubsl Obl TO HM OblNa MbICNTENbHAS AEs-
TEMbHOCTb, MM MOTYT GbITb /MLLbL BHELLHE 06LEKTUBMPOBAHHbIE AEeACTBYS.

A no3aToMmy 3ajaya [0Ka3aTeNbCTBEHHOr0 MnpaBa COCTOMT He B TOM,
4TO6bI faBaTb Kakue-Mbo MpeanucaHns UM 3anpeTbl MbIC/UTENbHOW fest-
TENbHOCTU Cyfiei, a NMNLUb B TOM, 4YTOObI, MCXOASA M3 3HAHUS 3aKOHOB MbILL-
NeHUsA, NCXOAA M3 NPaBMILHOrO MOHMMAaHKA MpoLecca HOPMUPOBAHWSA Cy-
Jeinckoro ybexxaeHus, obneruntb 3To (JOpMMpoBaHKe, Co3aaTb emy Hambo-
nee 6naronpuATHbIe YCnoBWs. 3TO AOCTUraeTcs MyTeM 060CHOBAHHOTO pe-
ry/IMPOBaHMs NPOLECCYabHbIX AEACTBMIA MO [OKa3bIBAHHUIO.

B cBs3M C 3TUM NpoLEecCyaNbHbIM OKa3bIBAHUEM KaK OMpefeNneHHol
COBOKYMHOCTbIO  MPOLLECCYaNibHbIX  AECTBUIA MOFYT 6biTb HasBaHbl He
«MbIC/INTENbHbIE AENCTBUS» MO YCTAHOB/IEHUIO UCTWHBI, @ /LU BHELIHE
06BLEKTVMBMPOBaHHbIE NMpOLECCYaNbHble AelCTBMS N0 NPEACTABMEHMIO W MO-
NYYEHNIO HEOBXOANUMBIX JaHHBIX A1 YCTAHOBEHNS UCTUHBI.

CnefoBaTeNbHO, MPOLECC YCTAHOB/IEHUS WCTUHBLI HE CWHOHWUM Npo-
LiecCyanbHOr0 10Ka3biBaHUA. OH ClaraeTcs M3 CyLUECTBEHHO OT/IMYHBIX
LPYr OT Apyra Kak 1o XapakTepy, Tak 1 Mo IpuaNYecKuM nocneacTeusm: 1)
MpoLeccyasbHOro [oKasbiBaHUsS U 2) OLEHKW [0KasaTesnbeTs. [pu 3ToM
OLiEHKa [10Ka3aTe/bCTB He CrieayeT 3a [oKasblBaHUEM B KAaYecTBE KaKOro-To
3Tana no3HaHWs, a NPOHW3LIBAET ero. JTO [Be Pa3/IMYHOr0 Poja AesTesb-
HOCTM, MOAUMHSIIOLLMECS KAYECTBEHHO PA3/IMYHLIM 3aKOHaM U OCYLLECTB-
NsieMble Pa3/IMYHbIMK CyBbEeKTaMM NPOLECCYabHOO Npasa.

OLEHKy [10Ka3aTenbCTB COBETCKWIA 3aKOH NPEefoCTaB/sET BHYTPEHHE-
My y6exaeHnto cygeil. OHa Kak MbIC/IMTE/bHBIA MPOLECC, NPOUCXOLALLWIA B
CO3HaHUN Cyfeid, NOAUMHSAETCS O0OBEKTVBHO CYLLECTBYIOLMM W He3aBuCU-
MbIM OT BO/IM NH0AEN 3aKOHaM MbILLIEHUS, NPaBMaam NormKu.

Y izyuaroluyii n NpUMEHAIOLLIA NPaBo A0MKEH BNafeTh 60MbLIMM KOMMNEKCOM PasHO-
06pasHbIX 3HaHWIA 1, B NEPBYHO 0UePefib, 3HaHUEM MapPKCUCTCKO-MIEHUHCKOM AVaneKTUKI, Teopum
MO3HaHWs M IOTUKW. Be3 3Toro U3yueHue Npasa He 6bi10 Gbl NIOLOTBOPHBIM, a MPUMEHEHWE €ro
npaBubHbIM. OfiHAaKO BeCb 3TOT KOMM/EKC 3HaHWA CaMOCTOSITENbHBIM NPeAMETOM MPaBOBbIX
HayK He sIBSieTCs.
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MpeacTaBneHNe e W UCCNefoBaHWE [0Ka3aTeNbCTB MOAUMHSIIOTCS
tOPUOMYECKM 3aKOHAaM, KOTOpble CO3[aloTCA Mo BOMe Niofei v umetoT
ML OPUANYECKYIO CUY.

MOHSTMS NOTMYECKOro A0Ka3aTeNbCTBa U MPOLECCYanbHOro [0Kasbl-
BaHMS B3aMMOCBSA3aHbl M B3aMMOOGYCMOBAMBAIOT APYr Apyra, HO perynu-
PYHOTCS Pa3/IMUHBIMK MO XapakTepy 3akoHamu. OHW U3y4atoTcs pasnyHbl-
MU HayKamu 1 NIeXaT B PasHbIX MIOCKOCTSIX.

OLEHKa [10Ka3aTenbCTB — CaMOCTOSTeNbHAs  MPoLeccyabHas Kate-
ropus, HaxofsLasacs BHe rpaHuL, MOHSTUSA CyaebHOro foKasbiBaHus. [Mo-
3TOMY Henb3si cornacutbest ¢ H. H. MonsHCKMM, KOTOpbIi K oLLnGKaM B fi0-
Ka3blBaHMN OTHOCUT OLINGKM Cyda B OLEHKe f0KasaTenscTs'. Owunbka B
[0Ka3bIBaHUM MOXET 3aK/OUaThCs M0 B HECOBEPLLEHMW ONpeaeneHHoro
MpoLeccyanbHOro AeicTBus, HeoGXoAUMOro AN AOCTVKEHUS LieNN A0Ka-
3bIBaHWS, NGO B TaKOM HEHA//IEXALLEM €10 COBEPLUEHWW, YTO Mpecresye-
Masi M Lie/lb 0Ka3asiacb He A0CTUIHYTOM. Mpu 0TMeHe NOCTaHOBNEHWS CY/a,
BbIHECEHHOTO C TaKUMW OLUMBKaMK, BbILIECTOSLLWIA Cyf 0653aH AaTh YKa3a-
HWS O TOM, B YeM 3aK/IHOUAeTCs OLUMBKaA, Kakue MpoLeccyasbHble feincTBus
He COBEpLLIEHbI UMM COBEpLLIEHbI He HaAMexallle, a, C/iefloBaTe/lbHO, Kakuie

npoteccyasibHbIe AeﬁCTBMH Hafo COBEpPLUNTbL NP HOBOM pacCMOTpPEHUWN fae-
na.

OueHb XOpoLlo 6bla OTTEHEHA pPa3HMLa B OTHOLLEHWM Cyfa BTOPOIA
VHCTaHUMM K OLUMOKaM B [OKa3blBaHUW, C OfHON CTOPOHbI, U K OLIMGKaM B
OLieHKe [0Ka3aTenbCTs ele B MMoctaHoBneHuu MNneHyma BepxosHoro Cypa
CCCP ot 20 pekabps 1926 roga. B noctaHOBMeHMN yKa3blBanocb, YTO Kac-
CaLMOHHas MHCTaHUMA JO/MKHA MPOBEPUTL, MPeX[e BCero, ¢ JOCTaTOYHOM
71 NOMIHOTOM YCTaHOB/EHbI BCE CYLLECTBEHHbIE 06CTOATENLCTBA fena CyAoM
MEPBOA MHCTaHLMKW, U B Cly4vae HEMoNMHOTbI 06CnefoBaHUs (hakTUYeCKON
CTOPOHbI BO3BPaTUTH [€/0 B CY/ NEPBOI MHCTaHLMMN C TOUYHbIM YKa3aHUEM,
4TO UMEHHO He0BXOAMMO Aoc/efoBaTh. KaccaumoHHas MHCTaHUMs 06s3aHa
TaKkXe NPOBEPUTb, MPaBWILHO M CAEMaH CYAOM JIOFMYECKMIA BbIBOA M3 YC-
TaHOB/IEHHbIX (PaKTOB 1 NPaBU/ILHO /M MPUMEHEH 3aKOH.

Ho o coBepLUeHWM KakuX MPOLLecCyabHbIX AENCTBUA MOXHO [aTb
yKasaHvie CyAly, ecn [ieno UCCNe0BaHO NPaBW/bHO W C AOCTATOYHON nos-
HOTOIA, HO CYy/l HapyLW/ MpaBuIa NOTUKK, CAENaN BbIBOA, Haxodswmiics B
NIOTVYECKOM MPOTVBOPEUMM C MOMYUYEHHBIMW UM AaHHBIMY, HanpuMmep, yKa-
3aN B NMPUroBope: «XOTs CBUAETENN U He yAM4aloT MULLIKVMHA B COBepLUe-

12.CM. H. H. MonsHckuiA. OLeHKa 0Ka3aTeNbCTB BbILIECTOALMM CY/I0M B YTOMOBHBIX
[nenax, «CoBeTCKOe rocyfapcTeo v npaso», 1951,N 7, ctp. 29—30.
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HUW MPECTYNIEHNS, HO CYA YOeXeH B TOM, 4TO YOUIACTBO Kaccupa — Aeno
PYK MuLLKuHa»'?

B faHHOM cnyyae BO3MOXHO OfHO M3 ABYX: NNOO0 YCTPaHUTbL 3TO NO-
rMYeckoe NPOTMBOPeYMEe MyTeEM BbIHECEHWUS HOBOrO MOCTAHOB/EHWA CaMUM
BbILLECTOALLMM CYZOM, SIMB0 OrpaHNUnNTLCA YKa3aHUAMMW Ha TO, YTO Cy[, He
MOXEeT HapyLuaTb 3aKOHOB /IOTMKW, YTO OH [0/MKEH MOTUBMPOBATL CBOE MO-
CTaHOB/IEHMe, HaxOofALLeecs B NOrMYECKOM MPOTMBOPEUnM C MaTtepuaiamm
fena™. M 3Ty ykazaHns 6yayT OTHOCUTLCA He K HeocTaTKaM npoLecca Ao-
KasblBaHWs W UX UCNPaBMEHUIO, a K HeJoCTaTKaM OLIeHKM [0Ka3aTesbCcTs U
HefocTaTkaM APYroro npoLeccyaibHOro AeincTBus — 06bEKTUBUPOBAHHOIO
B Cy[e6HOM NOCTaHOB/IEHNMN CYX/EHWA Cy/a MO OLEHKe [J0Ka3aTeNbCTB.

Tak, TCK BepxosHoro cyaa YCCP no geny LLIeB4eHKO C ynpasneHu-
EM pbIHKaMKW, OTMEHSS BbIHECEHHbIE MO [Aefly MOCTAHOB/EHUS 06 OTKase
LLleBYeHKO B MCKe O BOCCTaHOB/IEHUM Ha paboTe, ykasana, 4To ecnv cyf
MPUHYMAET peLLeHrie BOMPEeKM [oKas3aTenbCTBaM, NpeLCcTaBNeHHbIM UCTLLOM,
OH J0/MKeH 060CHOBATb CBOM BbIBOJbI Ha MHbLIX 0OLEKTUBHBLIX 06CTOATESb-
cTBax Aena®. B gaHHOM cnyuae LLIeBYEHKO OCYLLECTBUN NEXaBLLYIO Ha HeM
0653aHHOCTb [JOKa3blBaHWS, MPeSCTaBUB [0KAa3aTeNbCTBa, CBUAETENbCTBO-
BaBLUME O HENpaBW/IbHOCTM YBOMbHEHMA (LOKa3blBaHWE 3aKOH4YeHO). [o-
3TOMY M yKa3aHue Cyfe6HOI Konmerny 0THOCMTCA He K 0611acTy A0KasblBa-
HWA, He K UCNPaBMEHNIO KaKUX-MO0 HELOCTATKOB B [OKAa3blBaHUW, a NNLIb
K OL|eHKe [10Ka3aTeNlbCTB, K HapyLLUeHNO CyOM 3aKOHOB /IOrMKW NPU BbIBO-
[le 13 NpeACcTaB/IeHHbIX J0Ka3aTenbCTB.

B cy/e6HOI NpaKTUKe TaKue «4UCTO SIOTUYECKMe» OLLIMGKM BCTpeya-
toTcs peaKo. OLUMGKM B OLIEHKe [0KAa3aTeNbCTB, KaK MpaBu/o, CBsA3aHbl 1 C
OLUMBKaMK, AOMYLLEHHBIMI B MPOLIECCE [0Ka3blBaHUS: HEe UCCMefoBaHMeM
CYLLIECTBEHHbIX ANs fena (DAaKTOB, OTCYTCTBMEM HYXHbIX M [AOCTATOYHbIX
[I0Ka3aTeNbCTB W T. M., YTO W SBMSIETCA OCHOBAHWEM /151 OTMEHbI NOA0GHbIX
CY/e6HbIX MOCTAHOB/EHWIA M YKa3aHUIi KakK 06 YCTpaHeHUM OLIMBOK B 0Ka-
3bIBaHWK, TaK U B OLIEHKE [I0Ka3aTeNbCTB, a 3TO B CBOK Ouepedb — AN
06beAMHEHNS [J0KA3bIBAHWS U OLEHKU [0Ka3aTeNbCTB B eAMHOE MOHsTMe
JI0Ka3bIBaHUS.

3 A. BonuH. 3a fansHelilliee yKpeneHne 3aKOHHOCTU B CyaeBHOV fesiTenbHocTH «Co-
LiMa/IMCTUYECKas 3aKOHHOCTb», 1954, Ne 6, cTp. 9.

4 B AaHHOM Crlyuae HECKONbKO OTBNIEKAEMCS OT AIGVCTBYIOLLIETO NPOLIECCYabHOTO 3aK0-
Ha, KOTOPbIA, KOOME CKA3aHHOrO, [JO/KEH CUMTATLCA W C APYTMMIA MPOLECCyabHbIMM Tpe6oBa-
HUAMW, Hanpumep, B YroIoBHOM npoLecce C HefonyCTUMOCTbIO YXY/LLEHUA NONOXEHUSA 06BK-
HSIEMOTO B pe3y/ibTaTe U3MEHEHNs MPUroBOPa KacCaLMOHHOM MHCTaHLMEN,

5 «CoumanmcTiyeckas 3akoHHOCTb», 1954, Ne 9, cTp, 91.
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MoHMMaHWe [O0Ka3blBaHUA KaK AesTebHOCTW, He BK/OYaroLLEeit
OL|eHKM [LOKa3aTe/IbCTB, MO HalleMy MHEHUIO, MOHOCTLIO OTBEYAET CMbIC/Y
rpaXkAaHCKo-npoLieccyaibHoro 3akoHa. OHO faeT yA0BNeTBOPUTENbHbIE OT-
MpaBHble MO3NLMM N8 WCCMEA0BAHMA MPOLECCYya/lbHbIX KaTeropuii —
npeameT, 0653aHHOCTb, CYObEKTbI [OKa3bIBAHMA.

W B camom fene, 06paTM BHUMaHWE, Hanpumep, Ha perympyoLLyo
pacnpefeneHvie 0653aHHOCTel AoKasbiBaHUA CT. 18 OCHOB rpaXaaHCKOro
CyflONpOM3BOACTBA. 3[eCb CKazaHo: «Kaxjas CTOpOHa fO/MKHa AoKasaTh Te
06CTOATENLCTBA, HA KOTOPbIE OHA CCblTaeTcs...» CrnpalimBaeTCcs, MOXHO
cymTaTh, YTo CT. 18 MCXOAMT U3 TaKOro MOHATUA A0KasblBaHWA, KOTOPOe
BK/IOYAET WM LIESIMKOM CBOAMTCS K OLEHKE AoKasaTefibcTB? Be3ycnosHo,
HeT. Hy)XKHO npuitTh K 06paTHOMY BbIBOAY, T. €., YTO OLEHKA A0Ka3aTeNbCTB
He BXOAWT B COCTaB [OKa3blBaHMSA, TaK Kak B MPOTUBHOM C/ily4ae CTOPOHbI
HUKOr4a HE MOT/I Obl BbINO/IHWUTL BO3/IOXKEHHOM Ha HMX 0643aHHOCTM AOKa-
3bIBaHWSA, pa3 OHW He OLEHMBAIOT [0Ka3aTenbCTBa, a /vLib Bripase (HO He
0653aHbI!) BbICKa3bIBaTb Cyy CBOM MHEHMS 06 OLeHKe.

CunTan OLUEHKY [O0Ka3aTelbCTB COCTaBHOM YacTblO [OKa3blBaHWS,
cnegosaio 6bl B NPOTMBOpPeYMK €O CT. 18 OCHOB MpUIATM K BbIBOAY, UTO
€MHCTBEHHbIM CYOBLEKTOM [I0Ka3blBaHUSA ABNSETCA CY[, TaK Kak [OKa3blBa-
HVe, OCYLLIECTB/ISEMOE CTOPOHAMK, He BK/IOYaET OLEHKM [0Ka3aTenbCTB
(cTopoHam 4acTO ¥ HeT HMKakoi (HeobXxoAuMOCTW OueHuBaTb [fo-
KasaTenbCTBa, Tak Kak 06CTOATeNbCTBA Aena UM JIMYHO WM3BECTHbI A0 NPO-
Liecca).

CriefoBatenbHO, HY BONPOC 0 CyBbeKTax foKasblBaHWs, HU BONpPOC 06
0653aHHOCTY [OKAa3bIBaHUSA He TO/IbKO He MOr Bbl ObITb pa3peLleH, HO 1 OT-
nana 6bl camMa HeOBXOAMMOCTb B UX MOCTAHOBKE MPY BK/OYEHUW OLIEHKM
[loKas3aTe/bCTB B COAEPXaHMe NMOHATUA [OKa3bIBaHNS.

M3 cKa3aHHOro BbITEKAET TakXe, YTO BCTpPeyaemble HEpefKo B Mpo-
LlecCya/lbHO  nMTepaType yTBepXAeHWs, OyATO [OKasbiBaHWe ABMASETCS
thopMoi1 onocpesCTBOBAHHOIO MO3HAHMA, HETOUHbI. OHW 6blnn Gbl BEPHbI,
€C/n Noj AoKasblBaHMEM MOHUMATL SIOTMYEecKoe [0Kas3aTe/lbCTBO; OHU He
BEPHbI, ECNIY UX OTHECTU K [0Ka3bIBaHWIO B MPOLIECCYa/IbHOM CMbIC/IE.

Ecnu npomnsBecTn 3aMeHy MOHATUA «[0Ka3blBaHWE» MOHATUEM «MO-
3HaHWe», OlnbKa O6HapyxmBaeTcs cpasy. MNonyyaeTcs, Kak yKasblBasoCh
BblLLIe, YTO 0653aHHOCTb JOKa3biBaHWSA (MO3HAHMSA) CTOPOHbLI HE HECYT, T. e.
CyOBLEKTOM [0Ka3blBaHUA (MO3HaHWA) He ABNAIOTCA.
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Takum 00pa3oM, QUEBWMAHO, CedyeT CUMTaTb, UTO OLEHKA [I0Ka3a-
TeNbCTB He TO/MIbKO HE COCTAB/SET BCEr0 COAEPXaHWs [0Ka3blBaHWS, HO W
BOOOLLe He ABNSIETCSA COCTABHOW YacTbtO JOKa3bIBaHMS.

OCHOBHbIM COIEPXaHNEM [OKa3blBaHWS SBNAKOTCA MPOLEccyanbHbIe
[EeNCTBMS yyacTBYIOLIMX B fiefle UL, 1 cyfa no npeAcTaeneHnio (cobupa-
HWI0) 1 UCCNEAOBaHMIO (AOMPOC, OCMOTP) AOKa3aTenbCTB. MepeuncneHHble
[eNCTBMS COBEPLUAOTCA YYaCTBYHOLMMI B A€NEe NMLAaMK 1 CY[iOM B OCYLLe-
CTBNIEHMM NPeAoCTaBNeHHbIX M 3aKOHOM MpoLIECCyasibHbIX NpaB. MNpaBa Ha
COBEpLUEHME MPOLECCYanbHbIX AENCTBUIA, BXOAALMX B COCTaB [OKa3blBa-
HWS, UMEIKOT He TO/MbKO Yy4YacTBYHOLLME B fiefie 1L, HO U cyd (NpaBa Ha Co-
6upaHne A0Ka3aTeNbCTB, MX WcCnefoBaHMe). TpyAHO NO3TOMY MpU3HAaTh
npaBUMbHbIM B3NS4 TEX COBETCKMX MPOLIECCYaNNCTOB, KOTOPbIE UCKOYa-
10T Cy/ U3 uncna Cy6beKToB 0KasbiBaHNA™. Mbl, CO CBOEI CTOPOHbI, CKa3a-
A Bbl, YTO Cy[ HE TONbKO SBNSETCA CYOLEKTOM [0Ka3blBaHWs, HO 1 BbICTY-
naeT B KayecTBe Camoro MO/IHOMOYHOIO CyObeKTa A0Ka3blBaHWSs, TaK Kak
00beM MpOLIECCYabHbIX MPaB CyAa Ha [0Ka3blBaHWE 3HAYMTENbHO LUMPE,
yeM y yyacTHMKOB Aena. Cya, Kpome TOro, MMeeT NpaBO KOHTPONs W pe-
LIatoLLeld BMacTW B OTHOLLEHWM MpoueccyaslbHbIX AENCTBUIA BCEX APYrUX
YYaCTHVKOB NpoLiecca, 0CTaBasiCh CaM MOAKOHTPO/IEH NMULLIb 3aKOoHY. Mpefo-
CTaB/eHVe TakKUX MpaB CyAy CMY>XUT rapaHTUei YCTaHOBNEHWS UCTUHbI B

Cny4vyae HeEyMeHua unu He.ﬂ,06pOCOBeCTHOCTI/I Y4aCTHMKOB [€Nna B AOKa3blBa-
HUN.

Mexay Tem U3 B3rNsfa, UCKMIOYAIOLWEro Cy/ W3 uucia Cy6beKToB
[IOKa3blBaHWA, BbITEKAET HEN3BEXHbIA BbIBOJ— 0653aHHOCTb [0Ka3bIBaHMS
LIeNMKOM NIEXWUT Ha CTOPOHAX B MPOLIECCE, BbIBOA, AAOLLMIA TEOPETUYECKOE
060CHOBaHIE OCY)XAEHHOV He pa3s TeHAEHLMM NPaKTUKU — cnaraTb ¢ cyaa
KaKyt0-nbo 0653aHHOCTb [0Ka3bIBaHWUA', CTaBs TeM CaMbIM YCTaHOB/EHME
MCTUHBI B 3aBUCUMOCTb TO/IbKO OT CW/T U YMEHMUS YUYACTHIUKOB fieNna (CTOPOH
B rpaaaHCKOM npolecce). /3 3Toro B3rnsaa BbITeKaeT BbIBOA M O TOM, YTO
HEeOBXOAMMOCTb B [0Ka3blBaHWM BO3HWKAET /ILLbL TOrAa, KOraa ofjHa CTo-
pOHa ocnapusaeT yTBepXaeHus Apyroi'®. CnegosaTensHO, eCin Takoro

Ccnopa HeT, XoTA Obl YTBEPXKAaeMble CTOpOHOI7I (baKTbI N He CyLLecTBoBaIn B

16 Cm. A. ©. KneliHmaH. OCHOBHbIE BONPOCI TEOPUM [J0Ka3aTeNbCTB B COBETCKOM FpaK-

[flaHckoM npouecce. M, 1950, cTp. 40—A41.

7 Cm. maTepuan k cT. 118 MK PC®CP, 1923, rog. 1948 roga (13 Aoknaga MCK Bep-
XOBHOrO cyfaa3a 1926 1.)

¥ A® . KneiiHmaH. CoseTCKuii rpaskaaHcKmii npouece. M, 1954, cTp. 174, 181 B yue6-
Huke «COBETCKUIA rpadkgaHckmii npouece» (M3a. MY, 1964, cTp. 132—134) noHsTWe foKasbl-
BaHWs HECKO/bKO BUAOM3MEHEHO, (HOPMY/IMPOBKM CMAMYEHbI, HO OCHOBHAS MbIC/b aBTOpPa OCTa-
Nach NpeXxHeil.
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[eNCTBNTENBHOCTU, J0Ka3biBaHME W He HY)XXHO U HEBO3MOXHO, TaK Kak, CO-
rnawasck ¢ A. &. KneitHMaHoM, cyf cam cebsl yoexaaTb B HEUCTUHHOCTY
He 0CMapMBaeMbIX CTOPOHaMM (PaKTOB He MOXET. Hampumep, eciv no cno-
Py, OCHOBaHHOMY Ha He3aKOHHOI CAENKe, HW 0fHAa U3 CTOPOH He BygeT fo-
KasblBaTb Cyfy O06CTOSTENbCTB, CBUAETENLCTBYHOWMX O HE3aKOHHOCTM
CLENKW, TO Cyf AO/MKEH NUCXOANTb U3 Hee, KaK U3 3aKOHHOI?! BbiBog, 6ec-

CMOPHO, HEMPUEM/IEMbITA.
* *

*

HakoHeL|,, 0CTaHOBMMCSI Ha BOMPOCE O COOTHOLLIEHUN [0Ka3bIBaHMS W
0rnocpeiCTBOBAHHOr0 Mo3HaHMS. Kak 6blN0 CKa3aHO paHblie, JoKasblBaHWe
HEeNb3st cUUTaTh POPMOIE NO3HAHMSA. Ero oCyLLecTBASET YacTo TOT, KTO 3usi-
€T U KOMY HWUYEero npu romoLLM [OKasblBaHWs NO3HaBaTh HET HAJ06HOCTM.
[loKa3sblBaHMe — He No3HaHWe, OHO — A9 NO3HaHWKS.

Cyn [10/MKEH NO3HATh MKW, KaK FOBOPSIT, YCTAHOBUTL OMNpeAeNieHHbIe
(haKTbl. JTO OCYLLUECTBNSETCA MPY MOMOLLM [OKA3ATENbCTB WK XKEe Hemno-
CpeACTBEHHO, Hanpumep, NyTem OCMOTpa Bely. Ho Kak B NepBoM, Tak 1 BO
BTOPOM CJlydae Hefb3s 060/MTMCh 6e3 MOAroTOBKM JaHHbIX ANS MO3HAHWUS —
6e3 COBEpLUEHMS1 OMpPeAeneHHbIX MPOLECCyanbHbIX AEACTBUI, 3aK/ouvato-
LUMXCS MPX ONocpeACcTBOBAHHOM MO3HAHMW B MpPeACTaBNeHNM U UCCNeoBa-
HUW [0Ka3aTeNbCTB; NPW HEenocpeACcTBEHHOM MO3HaHWM — B NpejcTaBne-
HUW U UCCNEA0BaHNMN CaMMUX 06BEKTOB MO3HAHWS.

Mpy HenocpeACTBEHHOM MO3HAHMM [l0KA3aTeNbCTBO B /IOrMYECKOM
CMbIcne oTCYTCTBYeT. HO 6bino 6bl HEBEPHO HA 3TOM OCHOBAHWUW AenaTh Bbl-
BOfl, OY/ATO B 3TOM C/y4ae OTCYTCTBYET U [10Ka3blBaHWE B MPOLIECCYaNlbHOM
CMbIC/e, YTO MpoueccyarbHble AeliCTBMA N0 NpPeACTaBNeHN0 U 1UccneaoBa-
HUIO 06BbEKTA NO3HAHMS He SBNSHOTCS [0Ka3blBaHMEM. [10406HbI B3risg He
6bin Gbl 060CHOBAH MO TEOPETUYECKMM COObpaXKeHUsM. lMoHsTMe «cyaeob-
HOe [0Ka3bIBaHWE» SIBMSETCS OT/IMUYHBIM OT KaTeropum NorM4eckoro Jokasa-
TeNbCTBa, CMeLuanbHbIM NPoLeccyanbHbIM NMOHSATUEM, HEOOXOAUMOCTb KO-
TOpPOro 06YCNOBNMBAETCA CYLLECTBYIOLLMMU B NPOLIECCYanbHOM MNpaBe KaTe-
ropusiMn npeameTa, CyobeKToB U 06513aHHOCTM [0Ka3blBaHWs. VIMK Xe, a He

MOHATMEM JIOrMYECKOro [oKas3aTeNibcTa, 00YCMOBAMBAETCA M COAEPXKaHWe
JokasbiBaHuA.

Takoli B3rnsg 6611 6bl He onpaBAaH M ¢ NPaKTUYECKO TOUKMN 3pEHNS,
TaK Kak npoLeccyanbHas KaTeropusi «06s3aHHOCTb [I0Ka3blBaHUS» He 3aBU-
CUT OT TOro, Kakum MyTeM MOXET 6bITb MO3HAH W MO3HAETCS WMCKOMBbIIA
(hakT —- HEeMnocpefCTBEHHbIM WM OMOCPeACTBOBaHHLIM. B 060Mx cnydasx

YYaCTHUK Aena, Hecywuii 065s3aHHOCTb [0Ka3biBaHWS,, 0CBOOOXAAeTcA OT
Hee.
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IpolieccyalibHOE NOKA3bIBAHUE B CHJIy 3TOTO HENIb3s OTOXICCTBIISTD
C OIIOCpPEACTBOBAHHBIM IMO3HAHUEM W INPOTHUBOIIOCTABJIATH HEIIOCPECACTBCH-
HOMY TMO3HaHUIO, MPU KOTOPOM SIKOOBI IpollecCyalibHOE TOKa3blBAaHUE OT-
cyrcTByeT". JloKa3biBaHUE OTCYTCTBYET JIMILIb TaM, TJe HE HYXKHO CaMO IO-
3HaHUE, HalIpUMep, B OTHOIIIEHUU O0IIeM3BECTHBIX (DAaKTOB.

0000111251 cKa3aHHOE, MOXKHO CJIEAYIOIIMM 00pa3oM chOpMYIUpPOBaTh
ITOHATUEC NOKAa3bIBAHUM. CylleﬁlH)IM JO0Ka3bIBaHUEM Ha3bIBACTCS MMCEIOILLas
CBOMM HAa3HAYCHHUEM YCTAHOBJICHUC UCTUHBI U NMpoUcCxoadiiast B COOTBETCT-
BUU C NPECAYCMOTPECHHBIMU 3aKOHOM IpaBUJIaMU ACATCIBHOCTb YYAaCTHUKOB
nefa U cyaa Mo MpencTaBlieHUIo (COOMpaHWIO) M UCCIedOBaHUIO J0Ka3a-
TCJBCTB WJIN CaMUX NMPEAMETOB HEIIOCPECACTBCHHOIO INO3HAHUS B Ka4Y€CTBE
MCKOMBIX (DaKTOB.

anZlJ'laFaCMaﬂ TPAaKTOBKa ITOHATUA JOKa3blBaHUS YXKE€ OJIUTCIbHOC
BpeMsI IOBOJIbHO LIMPOKO OOCYKIAeTCsl Ha CTpaHMIaX IOPUAMYECKON reda-
TH, HEPEIKO MOJABEPracTCcsl KPUTUKE, MHOTIA TOBOJIBHO PE3KOIA.

Tak, B. M. CeMeHOB MUIIET, YTO MPU UCKJIIOYEHUU U3 TOKA3bIBAHUS
OLIEHKM CYIOM JIOKA3aTeJIbCTB BHIPBIBAETCS «KM3HEHHOE COIAEpXKaHHWE BCETO
npoliecca cyne6Horo noxassiBaHus»'; HO. K. OcumoB yTBepxiaeT, uTo
HECJIb351 MBICIIUTCIIBHYIO OCATCIBHOCTD (OL[CHKy ,Z[OKa3aTeJ'leTB) OTPBIBATH OT
NpakTUuecKoil (cobupaHue U uccaenoBaHue fokas3aTenbcTs)’ . UTak, Kpu-
THKa TI0 CYTH Jiejla CBOAMTCS K TE€3UCY: HEJb3s OTPhIBaTh OLIGHKY JTOKa3a-
TEJBCTB OT COOMpPaHMS U UCCIIEIOBAHUS J10KA3aTeIbCTB, Ha3bIBasl MOC/IEIHEE
JIOKa3bIBAHUEM; JOKa3bIBAHUEM CJIENyeT Ha3blBaTh BECh IMPOIECC CYAeOHOTO
MO3HAHMSI.

" ABTOpBI, pasje/MBIIKE B3MISA O BO3MOXHOCTH U JOMYCTUMOCTU HEMOCPEACTBEHHOTO
MO3HAHUS CY[IOM, OTHOCSIT TAKOBOE K 00acTh HoKa3biBaHUS (CM. «ColLMalMCTUYeCKas 3aKOH-
HOCTb», 1963 Ne 3 crp. 25).

* C6opHUK ydeHbIX TpynoB CBEPLIOBCKOTO I0PUAMYECKOr0 MHCTUTYTa, BhIM. 3. CBepi-
JI0BCK, 1984, ctp. 206.

' JO. K. Ocunos. YcTaHoBNeHHE AHCTBUTEIbHBIX OGCTOATENLCTB €A, MpaB U obs3aH-
HOCTeii CTOPOH T10 IPaXIaHCKUM JiejiaM. «Te3MChl JOKJIaIoB 10 MpobieMaM MMPaBOBOW HayKK».
Kuinues 1965 crp. 189.
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Bo-nepBbIX, Mbl NOCTapa/MCb MOKa3aTb, YTO pasrpaHuyeHne cobumpa-
HUS| N UCCNEfOBaHUS JOKa3aTe/NbCTB, C OfHON CTOPOHbI, U OLEHKM AOKasa-
TeNbCTB, C APYrOil — BOBCE He 03HAYaeT MX OTPbIBA APYT OT Apyra, nonbl-
Ta/IMCb MOKa3aTb M PaCKpPbITb CBS3b 3TUX KaTErOpWiA.

«OTpbIB» N «pasrpaHnyeHne»—pasHble NOHATUSA. Pasnnyas «npone-
TapuaTt» 1 «BypXyasmto», MSICO 1 KOCTU U, T. M., Mbl HE OTPULIAEM, a YTBep-
XOaeM CBA3b Mexay Humu. Mo3ToMy CyTb BOMpOca 3ak/4vaeTcs B Cre-
JYIOLLEM: MPaBOMEPHO WM HEMPaBOMEPHO B CyAe6HOM MO3HaHWK pasrpa-
HUYMBATb OLEHKY [10KAa3aTeNbCTB KaK MbIC/IMTENbHbIA NPOLECC OT BHELLHE,
00BLEKTVIBUPOBAHHON EATENbHOCTU MO COBMPaHMI0 U UCCIEf0BaHUIO [OKa-
3aTe/bCTB?

Moyt BCce KPUTKKM 3aLLMLLAEMO HaMK TPAKTOBKM CyAe6HOro foka-
3bIBaHMA Ha 3TOT BOMPOC, OKAa3bIBAETCS, OTBEUAIOT MONOXKUTENLHO™., A KOMb
TaK, TO 1 Cam BOMPOC Y>Ke CBOAWTCS NNLLb K TEPMUHOMIOTK: CNEAYeT Nin Co-
6upaHne ¥ KCCNefoBaHNe [0KAa3aTeNbCTB HasblBaTb «[OKa3blBAaHWMEM» W/
)Ke 3TOT TepMUH YNoTpebnaTh KakK MAEHTUYHLIA TEPMUHY «CyaebHoe no-
3HaHue». lMepBoe cnosoynoTpebseHne 6yaeT 60nee NpaBusbHbIM, COOTBET-
CTBYIOLMM 3aKOHY, COOTBETCTBYIOLMM MPOLECCYabHbIM  KaTEropusim:
CyObEKTbI 0Ka3bIBaHMs, 06513aHHOCTb 40Ka3bIBaHMS.

HekoTopble OPUCTLI, HE Xenast 0TKasaTbCA OT MPUBbIYHON TPaKTOBKM
CyfebHOro foKa3sblBaHWs, HO MOYYBCTBOBAB €€ YS3BMMble MECTa, HECKO/bKO
MOZJEPHM3NPOBaNM MPEXHIOK KOHCTPYKLUMIO [O0Ka3blBaHWS, MPEAIOXMB B
[0Ka3blBaHWM pa3/inyaTh BHELLHIOK CTOPOHY — COOMpaHue, 3aKpensieHne u
ccneoBaHne A0Ka3aTebCTB, Y BHYTPEHHIOK — MbICAUTENbHYHO AesTeb-
HOCTb MO YCTaHOB/IEHWNIO UCTVHBI, MPW3HaBasl, YTO NMOCNEAHSS He perynmpy-
eTcs 3akoHoMZ, Ho B MPOTMBOPeUMM ¢ nocneaHNM (MpaBubHbIM) MOMOXe-
HWEM aBTOPbI, B LIENISIX COXPAHEHNS OLEHKMN A0Ka3aTeNbCTB B COCTaBE MOHS-
TVl A0Ka3bIBaHUA, TaK MM MHAYe AOMYCKatoT PeryIMpoBaHue ee 3aKOHOM.

OueHKa [oKa3aTeNlbCTB — MbIC/INTE/bHBIN NPOLECC, U KaK TaKOBOM
OH HE MOXXET PErynnpoBaTbCs 3aKOHOM HU MO COAEPXKaHWIO, HU MO (hOpME;
1 NOAYMHEHME CyeOHOW OLEHKM (MbILLIEHMS) 3aKOHaM JIOTUKK CYLLECTBO-
Ba/10 Obl JaXe B TOM C/lyyae, ecnu Bbl 3TO U He BbINI0 YCTAHOB/IEHO HALLUM
3aKOHOM.

YCTaHOB/EHHbIE COBETCKMM 3aKOHOM MpaBu/ia OLEHKW J0Ka3aTe/NbCTB
— 3TO He HOPMbl, PETY/IMPYIOLME MbICIUTENBHYIO AEATENbHOCTb Cygei.
BronHe MbICIMMO MONOXeEHWE, KOraa y Cyaeid, Hanpumep, Ha OCHOBE fOBe-

22 Cm. M A. YenbLioB COBETCKWiA yronoBHbIii npovece, 1962, cTp. 152, B. [l. ApceHbes
Bonpoch! 06LLeli Teopuu cyae6HbIX foka3aTenscTs. M., 1964, cTp. 14.

3 Om, "CoBeToroe Focy/ARCTB0 M Mpeso963, N 3, crp. 79,
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pus K UCTLY? CRoXMNoch y6exaeHne B NPaBAMBOCTY €ro YTBEepXKAeHM 0
thakTax. OfHako cyp 0653aH OyfeT B peLleHUn KOHCTaTMpOoBaTb OTCYTCTBUE
3TUX (HaKTOB, €C/IN YTBEPXKAEHUSA UCTLA He YAAOCh NOAKPENUTL HUKaKMMK
Apyrumu gokasartenscteamu. MNpasuna, cogepxaliyecs B cT. 17 OCHOB yro-
nosHoro cygonpoussoactBa (CT. 19 OCHOB rpaxgaHCKOro Cyfonpous-
BOACTBA), Kak 1 BOOGLLE N06OI 3aKOH, PErynvpytoT BHELLHe 06beKTUBUPO-
BaHHY0 [eATeNIbHOCTb Cyfa — MpoLeccyaibHOe AeliCTBYE MO MOTVBUPOBKE
cyfebHoro noctaHoBneHus. OfHOBPEMEHHO 3TW MpaBWaa BbIMOHAT U
(OYHKLUMIO MHGhopMaLmu cydy 0 HeO6XOAMMOCTU MPU OLEHKe J0Ka3aTeNbCTs
MOMHUTbL O MpaBuIax NOrmKu.

Takum 00pa3oM, OTOXAECTBMEHWE MOHATUA «CyfebHOe [0Ka3biBa-
HUe» U «CyfebHOe NO3HaHWe» cnefyeT NPU3HaTb He OCHOBaHHbLIM Ha 3aKOHe
1 He OMpaBAaHHbIM MO TEOPETUYECKUM CO0BpaxeHUsM. [MpumeHeHue aBYX
0603HaueHui Ans OLHOrO 1 TOTO Xe MOHATUS U3NNLLHE U NPaKTUYECKN.

% KBanuduLMpOBaHHbIiA, MetoLLii GOMBLLON XU3HEHHbIA 11 NPODECCUOHANbHBIA OMbIT
HOPUCT BO MHOTMX Cy4asx crnocobeH NpaBUibHO OLEHWUTb MPaBAMBOCTb NOKAa3aHWIA yYaCTHUKA
[fena v 6e3 AOCTaTOYHOrO MOATBEPXAEHUS UX APYrMMK AoKasaTenscteamu. B. LLlanarmHos nu-
LIeT: «Y CyfbM BblpabaTbiBaeTCs CO BpeMeHeM NPOdecCCOHanbHas YyTKOCTb K (asbLun. BbiBaeT
CTpaHHOe fiBfeHne. MUPHO TeYeT peyb CBUAETENs, UCTLA, NOACYAUMOrO, HO BAPYT B KaKoii-To
BHELLHE HUYTOXHOI NOAPOBGHOCTY CyAbs YNaBnMBaeT (hanblib. Tak AUPUKep rpOMagHOro opke-
cTpa 6e30LLUMO0YHO pas3nyaeT HeBepHOE 3ByYaHWe OTAENbHOTO WHCTPYMEHTA, CMbILLHOe MOXET
6ObITb TONLXO eMy». («HoBbIf Mup», 1951, Ne 10. cTp. 173.)
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®. H. PATKYNNNH
O6uwue npobnembl NpoueccyasibHOro AokKasblBaHUA.
N3pgaHne BTOpOE, AOMOJNIHEHHOE.
N3p—Bo KasaHckoro yH-ta, 1976, c. 6-9, 16-25

CYLWHOCTb, METOAONOI MYECKVE OCHOBbI U LIEJTb
JOKA3bIBAHNA B COBETCKOM YTO/TIOBHOM MPOLIECCE

8 1. lNoHATKe, cofepyKaHWe 1 OCHOBHbIE 3/1eMEHTbI NMPOLECCYaIbHOro
[l0Ka3bIBaHWA M0 YrofioBHOMY [iefty

[ns ycnewHoro BbINOHEHWS 3a4a4 COBETCKOMO YrO/IOBHOMO Mmpouecca
B K&KOM KOHKPETHOM C/lyyae HEOOXOAMMO TOUHO BbISCHWUTL HaMume nam
OTCYTCTBME MMEIOLLMX 3HAYeHWe Mo feny (pakToB (06CTOATENLCTB), Mpa-
BW/IbHO PacKpbITb MX COLMabHO-MPaBOBOE COAEPXKAHME U MPUHSATb N0 HUM
3aKOHHOE ¥ 060CHOBaHHOE pelleHne. Bygyun SBAEHMAMW MPOLLAOro, 3TK
(haKTbl B CBOEM MOAABMAIOLLEM GONBLUMHCTBE HE MPEACTA0T Mepef cnego-
BaTenem, MPOKYPOPOM W CyabsMK B MaTepuasibHOM BUfe, He HabmratoTCs
1 HE BOCMPUHMMAIOTCS MU HEMOCPEACTBEHHO. 10 yronoBHOMY fenly OHM
YCTaHaB/IMBAKOTCS U OCMbIC/BAKOTCS Ha 6a3e COOTBETCTBYHOLIEN MHGOpPMa-
L1, OMoCcpeACcTBOBaHHLIM MyTEM — MYyTEM MPOLECCYalbHOrO A0KasblBa-
Hu4.

Kak nyTb BOCCO3AaHusi peaibHOl KapTWHbI COObITUIA MPOLUIOro, ysc-
HEHMS X CYLL,ECTBA U BbIpaboTKM TPEOYEMBIX MO HUM PELLEHWIA, NpoLeccy-
aNbHOE [0Ka3blBaHMe MPeACTaB/AET COB0I CNOXHYHO M MHOTOFpaHHYHo Aesi-
TeNbHOCTb, KOTOPOI OXBaTbIBAKOTCA BCE CTOPOHbI [AOKa3blBaHWS B Yro/foB-
HOM CyJOMpOV3BOACTBE. Henb3s MpM3HaTh YAA4HON MOMbITKY HEKOTOPbIX
aBTOPOB paccMaTpuMBaTh €ro SMlb B KayeCTBE YacTW [OKasblBaHWA B Yro-
NIOBHOM MPOLIECCE, MMELOLLEl CBOMM MPEAMETOM TO/bKO «(haKTU4eckue 06-
CTOSATENbCTBA AieNa», He BK/OYas Ctofa BbIBOJOB O HaNMUMK B 3TUX 06CTOS-
Te/bCTBax COCTaBa MPECTYMN/IEHUS, O FOPUANYECKOW KBAIMMKALUW COAEAH-
HOrO 11 0 Mepe HaKasaHWs>. MOHATUA «/40Ka3blBaHNe B Yron0BHOM MpOLec-
Ce» U «MpoLeccyalbHOe [OKasblBaHWE MO Yro/I0BHOMY AeNy» TOXAECTBEH-
Hbl 11 1O LieNn, ¥ MO0 NPeaMeTy, 1 Mo CoAepXKaHuio. B Hallem yrosoBHOM Cy-
[0MPON3BOACTBE /K060 (haKT UM BbIBOA, NOA/IeXalluid JoKa3bIBaHWHO, YC-
TaHaB/MBaETCA U O0BOCHOBLIBAETCS HE MHaue, Kak MPOLECCyasbHbIM [0Ka-

% Cm. B. [I. ApceHbes. Bonpock! 06Lueli Teopum cyaebHbIX AokasaTenscTs. M., 1964,
cTp. 10—11,



3bIBaHVEM, @ MoCcnesHee, B CBOKO OYepefb, NPOUCXOANUT HEMPEMEHHO B paMm-
Kax YronoBHOro npouecca. 34ecb HeT MOuBbl 1A PasrpaHUdeHust ymno-
MSHYTbIX BbILLIE NOHATMWIA, €CIN HEe BbIBOAWUTL [OKA3bIBAHWS TeX WUAN UHbIX
MOMOXEHWI, NMEOLLMX FOPUANYECKOE 3HAYeHWe MO Aeny, BooOLLe 3a npe-
[enbl Yros0BHO-MPOLECCYabHON AeATeNbHOCTY.

Bo Bcem mpoueccyaibHOM [0Ka3blBaHUW MO YrONOBHOMY [efly opra-
HUYECKN COYETAtOTCA [BE? PaBHOLEHHbIE CTOPOHbI — MbICAMTENbHAA W
npaKkTuyeckas, Haxofsdlimecs B AWIEKTUYECKOM B3avmogeicTsum. He
YBEHYANOChb YCMEXOM CTPEMAEHME OTAENbHbIX COBETCKMX YUYEHbIX TPaKTo-
BaTb TakOe [OKasblBaHWe B KayecTBe M60 Cyryb6o YMCTBEHHON, fo-
FMYECKOIiZ°, NMB0 TONBLKO NPaKTUUECKOi PaboTbi> . X0TA B pasnuyHbIX 3ne-
MeHTaxX [0Ka3blBaHWS BO3MOXHO W3MEHeHWe COOTHOLLEHWS OTMEYUEHHbIX
CTOPOH 3TON [eATeNbHOCTH, HO B Lie/IOM OHM BCErja TECHO nepensieTaroTcs
MEX/y, CO60i 1 BbICTYNarOT Kak eanHoe Lenoe. JTlo60i KOHKPETHBI npak-
TUYECKWIA LIAr MO [OKA3bIBAHWNIO TEX WM NHbIX 06CTOATENLCTB MOXET OblTh
3(heKTUBHLIM NWLLL MPW COOTBETCTBYHOLLEA MbICIUTENLHON ero 06paboT-
Ke, a BCAKas YMCTBEHHas OMepauus, eCnu [akKe OHA KacaeTCsl OLeHKM
CPeLCTB MpOLecCyanbHOro A0KasbiBaHUA M IOTMYECKOr0 0B0CHOBaHWS Tex
WM VHBIX BbIBOAOB /10 AeNy, Np1obpeTaeT HOPUANYECKOE 3HAUEHWE TONbKO
MpY NPOSBAEHNM BO BHE, KOrAa OHa 0OBLEKTMBMPYETCH, OTPAXKAETCA B Hafd-
NeXxallleM BONEBOM akTe. «/IMLb MOCTOMbKY, MOCKOMbKY A NPOsBAsO cebs,
MOCKO/IbKY A1 BCTyMat B 06/1aCTb AeCTBUTENbHOCTM, — noguepkusan K.
Mapkc, — 51 BCTynato B cihepy, NOABNACTHYH 3aKOHOAATEN0»%,

COOTBETCTBEHHO 3TOMY BCe AOKAa3blBaHWE B YrOJIOBHOM CYLOMPOU3-
BOACTBE CUMTAETCA NPAaBOBOM [eATENIbHOCTLIO, PernaMeHTUpYeTcs MpoLec-
Cya/lbHbIM 3akOHOM. B OcHoBax yrosoBHoro cygonpoussogctsa Corosa
CCP 1 coto3HbIX pecny6/nK yKasaHbl Liefb Y NpeaMeT f0KasbiBaHWs (CT. CT.
3,15), onpefeneHo NOHATUe [0Ka3aTeNbCTB 1 AaH nepeyveHb UX UCTOYHWKOB
(cT. 16), cchopmynpoBaHbl NPUHLMMBLI OLEHKW CPeACTB AoKasbiBaHWUsA (CT.
17), nepeuncneHbl nMLa, Ha KOTOPbIX IEXNUT 0653aHHOCTb [OKa3blBaHWA (CT.
cT. 14,23), npeAycMOTpeHa HefjoNyCTMOCTb NEPENOXKeHNs 3TOW 0653aHHO-
CTW Ha 06BUHAEMOro (CT. 14), a TaKXKe Ha3BaHbl Apyrue cyObeKTbl [OKa3bl-
BaHWs Mo geny (cT. cT. 21, 24—26). B ¥YTIK COtO3HbIX pecrnybnuk, Kpome
3TUX BaKHENLLNX NpaBw/l, BK/IKOYEHbI MHOTOUYMCNEHHbIE HOPMbI, B KOTOPbIX

% Cm. M. A. UenbLips. CoBeTCKMIA yrofosHbIi npouecc. M, 1951, ctp. 134; A. A. CTap-
4eHKo. Jlorvika B cyfe6HoM nccnefosaHuy. M., 1958, ctp. 17,19—20,

27 Cm. M. W. Nio6AnHCKMiA. O JoKa3aTeNbCTBaX B YroMOBHOM cy/e. M., 1924, cTp.. 5—17;
C, B. Kypbines. [lokasbiBaHue 1 ero Mecto B rpouecce cyfe6Horo nosHaHms. — «Tpyasl Ap-
KYTCKOr0 rocyfjapCTBeHHOro yHusepcurteTta», T. XL, 1955, ctp. 57.

% K. Mapkc 1 ®. SHrenkc. Cou., u3g,. 2-e,T. 1, cTp. 14.
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[leTann3npoBaHbl OTAE/bHbIE UCTOUHUKW [0Ka3aTe/IbCTB, YKa3aHbl KOHKPET-
Hble CNOCOOLI MX MOYYeHMS U NPOBEPKW, OTTEHEHbI crneuuduyeckme dak-
TOpbl J0Ka3blBaHUA B Pa3/IMUHbIX CTafMsX CyLONpOM3BOACTBa (Hanpumep,
cT. cT. 70, 72—88, 109—111, 123, 141—142, 150—152, 155—159 YT1K
PCHCP® n 4p.). COBOKYNHOCTb 3TUX HOPUAUYECKMX HOPM, OTHOCALLMXCA
LIeIMKOM W NPEeUMYLLECTBEHHO K [0Ka3blBaHMIO0, 0BbIYHO UMEHYETCS [0-
Ka3aTe/IbCTBEHHbLIM NPaBOM, KOTOPOE, B CBOKO Ouepelb, ABMISETCA opraHuye-
CKOIi 4aCTbiO COBETCKOTO YrON0BHO-MPOLECCYabHOMo Npasa.

HopMbl [l0Ka3aTeNbCTBEHHOMO MpaBa OTHIOAb HE CBOAATCA K (hop-
Ma/lbHbIM MpaBu/iaM, OYepUMBAOLLIMM TOMbKO BHELIHWUIA MOpPSAOK o6patle-
HUs ¢ cyaebHbIMU [oKa3aTeNbCTBaMM U UX UCTOYHMKaMU. OHY onpesensioT
YC/I0BUS, OCHOBHOE Harnpas/eHve 1 COAepKaHne [0Ka3blBaHNSA B COBETCKOM
YroNoBHOM npouecce, o6ecneymsas CTPOryt0 ero nof3akoHHOCTb M CO34a-
Bas rapaHTMu, Heob6XoAMMble AN LOCTUXEHWS Lienn [OKa3bIBAHWS MO KaX-
Jomy Jeny.

KOHKpeTHOe cofepXaHue [0KasbiBaHWUs, KaK NpaBOBOW AESTENbHO-
CTW, CnaraeTcs M3 KOMMAeKca MPOLECCYyalbHbIX AENCTBUA W OTHOLUEHWIA,
NPV MOMOLLIM KOTOPbIX AOCTUraeTcs ero Lenb. Bee aTn geicTBns n oTHoLwe-
HUS HOCSAT YrO/I0BHO-MPOLECCYa/IbHbIN XapakTep, WX CyObeKTamn MOryT
BbICTYMaTb /ML OpraHbl NpefBapuTenlbHOro paccnefoBaHus, NPOKypop,
CYA M YKa3aHHbIe B 3aKOHe Y4aCTHWUKM Yro/IOBHOIO CyA0MNpPon3BoACcTBa. BHe
TakuX LEeMACTBUIA M OTHOLLEHWIA, PaBHO KaK 1 CO CTOPOHbI Kaknx-nmbo apy-
rvx finL, NpoueccyansHoe JOKasbiBaHWE He JOMYCTUMO.

8§ 2. MHoceonornyeckas Nnpuposa n MeToLoN0rnyeckme
OCHOBbI MpoOLiecCyasibHOro AoKasbiBaHNA

B rHOCEONOrnyeckoM nnaHe foKasbiBaHWe MpeacTaBnseT co6oii no-
3HaHWe W YA0CTOBEPEHUe TeX SIBMEHWIi BHELLIHEro Mupa, KOTOpble UMEoT
3HauyeHue [1s MPaBU/IbHOTO paspelleHns fena. B COBETCKOM YrofioBHOM
Cy/[JONPOM3BOACTBE OpraHbl NPeABapUTENIbHOMO pPacCc/efoBaHus, NPoOKypa-
Typbl 1 Cyla MOTYT MONY4YUTh HEOBXOAUMOE 3HAHWE 06 3TUX SBMEHMSX U
060CHOBATL CBOM BbIBOABI MO HUM He MHAue, Kak NyTem MpoLeccyanbHoro
[J0Ka3bIBaHUA.

CnefyeT Npu3HaTb OAHOCTOPOHHUM YTBEPXAEHWE, BYATO C «THOCEO-
NOTVYECKOI TOUKM 3peHWs [10Ka3biBaHME €CTb BbISICHEHWE CBS3ed Mexay

% 3n1eck A1 B Aa/bHElLLIEM MPU CCbINKAX Ha Te UK HbIe cTaTbit YTK PCOCP 1metoTcs B
BBMW/Y M COOTBETCTBYIOLLIME HOPMbI YTO/I0BHO-NPOLIECCYaNIbHOM0 3aKOHOAATE NbCTBA AAPYTUX COHO3-
HbIX pecny6/nK, ec/ii MHOe He OroBOPEHO 0C060.



JaHHbIM SIBfIEHWEM, (haKTOM 1 060CHOBbLIBAIOLLMMM €r0 ApYrUMMK (hakTamu,
ABNEHMAMN»>. B YroNnoBHOM NPOLIECCe He MOXET BbITh HIA aNpUOPU JaHHbIX
(haKTOB, HU 3apaHee U3BECTHbIX ABNEHUI, 060CHOBbIBAIOLLMX TaKue (aKTbl.
YCTaHOB/IEHME U CaMMX IOPUANYECKN 3HAUMMBIX 0GCTOSTENLCTB AeNa, U f0-
Ka3aTe/lbCTBEHHbIX (DAKTOB, M 0GLEKTUBHBIX CBA3EH MeXay HUMMU, 1 BCEX UX
CYLLIECTBEHHbIX MPU3HAKOB MOMHOCTLIO OXBATLIBAETCS HOCEOMOTMEN Mpo-
LlecCyaslbHOTO [10Ka3biBaHUS.

Mpy AoKa3bIBaHWK 3HaHWS 06 06CTOSTENbCTBAX U (haKTax, NoAexa-
LWMX YCTaHOB/MEHWIO MO AeNy, U 06 MX CyllecTBe BCErfa NpuoGpeTaloTcs
TO/KO MPY MOMOLLY OMPeAeneHHbIX CPeACTB, 06/MeUeHHbIX B NpeaycMoT-
PeHHYH0 3aKOHOM MpoLieccyasibHyto (hopMy. BHe Takux cpefcTB HET U npo-
LlecCyanbHOr0 [l0KasbiBaHWA. M03TOMy mocrefHee ecTb MOMHOCTbIO OMo-
CpeACTBOBaHHbIN NMyTb MO3HaHMS. Takoe ero MOHVWMaHWe BMOSIHE COOTBET-
CTBYET JIEHWHCKOMY MO/IOXEHMIO O TOM, YTO «/i0Ka3biBaHWE eCTb BOOGLLE
0rocpeCTBOBaHHOE MO3HaHMe»™.

B Haweli opuanyeckoii nuTepaType HEpPefKo BCTPEYaeTCs MHEHMe,
4TO B CYJONPOM3BOACTBE Hapsay C AOKa3blBaHMEM CYLLECTBYET APYroi, He-
MOCPEACTBEHHbIV MyTb MO3HAHWA TeX WAW WHbIX SBMIEHUIA O0OGBLEKTUBHONM
JencTBuTenbHOCTU. TpyryeM  Kpyr Takux SBMIEHUI OuvepumBaeTcs no-
pasHomy. B. A. Simswny, B. A. [lopoxoB v pag Apyrnx KpUMUHaIUCTOB A0-
MyCKatoT BO3MOXKHOCTb HEMOCPEACTBEHHOr0 MO3HaHWA COXPaHWMBLUMXCA Mo-
CNefCTBWIA COAEAHHOrO, OCTaBLUMXCS MPOAYKTOB MPOTVMBOMPABHON fes-
TeNbHOCTK, O6HapYXXeHHbIX NPeAMETOB MPECTYNHOro NocAraTeNbCcTaa, Mec-
Ta COBEPLUEHUA [esHUS U HEKOTOPbIX MHbIX MOBOYHLIX 06CTOATENLCTB,
NMerLLNX 3HaYeHme no ,qeny32. P. C. benkuH 1 A. V. BuHGepr pacnpocTtpa-
HAKOT TaKyl0 BO3MOXHOCTb Ha «MOCNeACTBMA MPECTYNIEHNS; NPU3HaKu Co-
BEepLUEHWA NPEeCTYNeHUsa AaHHbIM IMLOM; Opyamua W CpeacTsa, Npu nomo-
LY KOTOPbIX ObINI0 COBEPLUEHO MPECTYNeHne; 06CTOATENLCTBA, CMOCO6-
CTBOBABLLMWE COBEPLUEHUIO MPECTYNNEHNUS; 0BCTOATENLCTBA, OTHOCALLMECH K
NMYHOCTM Ccy6bekTa npecTynneHns»®. A. A. TMOHTKOBCKMIA maeT ewje
Jasblue, nofarasi, YTo «B NPOCTEMLUMX CyYasx 3TOT MPOLECC YyBCTBEHHOIO
BOCMPUSATMA MOXET AaTb... U YCTAHOB/EHNE 06BEKTUBHOW UCTUHLI NO geny,
BWHbLI ONpeJeseHHoro nuua B COBEPLUEHWMM paccnefyemMoro npecTynse-

% p_C. BenkuH, A. V. BHHBEPr. KpUMUHanMCTMKa 1 AoKasbiBaHue. M, 1969, cTp. 6-7.

LB, 1. flenuH. MonH, cobp. cou., T. 29, cTp. 133.

2 Cwm. B. A /L. MPUHLMAN HENOCPeACTBEHHOCTI B COBETCKOM YrO/IOBHOM MPOLIEC-
ce. M.—/1., 1947, ctp. 18—19; B. A. lopoxos, B. C. Hvkonaes. O60CHOBaHHOCTb NPUIOBOpA.
M., 1959, ctp. 37—38: A. P. PatviHoB Bonpocbl no3HaHWs B cyfebHOM foKasbiBaHUN. — «Co-
BETCKOe rocyfjapCcTso 1 npaso», 1964, Ne 8, cTp. 110 n gp.

®p. C. BenkuH, A. V1. BunBepr. KpuMnHanucTvika v okasbisaHue. M, 1969, cTp. 13.
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Hus»>. . M. Jy3arvH npeanaraeT Aaxe pasnnyaTb B YrOMOBHOM CYA0Mpo-
13BOACTBE /iBA YPOBHS «MO3HAHWS — HENOCPeACTBEHHOE MO3HaHVe (HaKToB
1 OMOCPEeICTBOBAHHOE MO3HAHME», CUMTas!, UTO «HEMOCPEACTBEHHO Cefo-
BaTe/lb YCTaHaB/MBaeT - TakuMe 0OCTOATENbCTBa MPECTYM/IEHWs, KOTOpble
06BEKTMBM3NPYHOTCA B UYYyBCTBEHHO BOCMPUHMMAEMbIX NpeaMeTax U siBfe-
HUSX,

Mexay Tem BCe MOAOGHbIE CYXXAEHMA BPAL M MOTYT CUMATaTbCA CO-
cTosTeNbHbIMU. Henb3a CBECTU NO3HaHWe B YrojI0BHOM NpoLecce K YyBCT-
BEHHOMY BOCMPUATUIO, SBMAIOLLEMYCSA UL €r0 NepBoi CTyneHbto. YyBCT-
BEHHOE BOCTPUSATME TaK WU MHAYe HIMYEeCTBYET MPW BbISBAEHWUN NIHOOLIX
06CTOATENLCTB BHELUHEro Mupa (B TOM 4ucrie MpY MOMOLLM CBEAEHMWIA O
HUX), OfHAKO OHO HMKOrJa He AOCTaTOYHO A/ HaL/IeXallero No3HaHus nx
CYLLECTBa. Y>e N0 3TON MpUYMHE HEBEPHO YTBepXaaTtb, OyaTo ecnm TOT
WM MHOW (haKT (SIBNEHNE), UMEIOLLIMIA 3HaYEeHUEe ANs CYA0MNPON3BOACTBA, [0-
CTYMeH YyBCTBEHHOMY BOCMPUATUIO CnefoBaTens, NMpPoKypopa v cygen, To
OH MO3HaeTCcs MMM HeNnocpeACTBEHHO, 6e3 BCAKOro fokasbiBaHus. 1o nito-
6omy feny Takol (hakT UcCnedyeTcsl U OLEHMBAETCA Hapsay C OCTa/lbHbIMU
06CTOATENLCTBAMU, U TOMBKO B XO4e 3TON AesTeNbHOCTU Y3HAETCs ero CylLl-
HOCTb, OTHOLLEHME K UCKOMbIM (hakTam U 3HadeHue no geny. K Tomy e,
camoe YyBCTBEHHOE BOCNpUATME cyfbaMu (CnegoBaTeneM, NPOKYPOPOM)
COXPaHMBLLMXCS «C/efoB» COAEAHHOIO MPOMCXOAMT MpU CRefCTBEHHOM
OCMOTpe M NprobpeTaeT NpoLeccyaibHOe 3Ha4YeHWe NWLLb NPY YCNoBUK, ec-
NV NPeaMeTbI, Ha KOTOPbIX COXPaHUNCL TaKne MaTepuasibHble crefbl, Npu-
06LLAI0TCA K ey B Ka4yeCTBe BELLECTBEHHbIX MCTOYHMKOB A0Ka3aTeNbCTB
WM, NO KpaiHeid Mepe, NOAPOOHbIE CBEAEHMSI O HUX (IMKCUPYHOTCS B Npo-
TOKO/e. HenocpefcTBEHHOE YYBCTBEHHOE BOCNPUATHE, UMEBLLIEE MECTO BHE
npoLeccyanbHOro AeiicTBUS, HE eCTb CPEACTBO MO3HAHWS KakuxX-1nmbo 06-
CTOATENbCTB, BXOAALMX B NpeaMeT JoKasbiBaHWs No geny. Bce aTto He oc-
TaBNseT COMHEHMS B TOM, YTO B YrO/I0BHOM CYZAONPOU3BOACTBE YYBCTBEH-
HOe BOCMPUATHE TEX MW WHbIX, ABNEHWIA NPONCXOAUT He BHE [A0Ka3bIBaHWS,
a, HanpoTWB, NPV COBEPLLEHUN TEX CaMbIX MPOLECCYalbHbIX LeACTBUiA, KO-
TOpble COCTAaBNAKT 3/IEMEHTHI J0Ka3bIBaHWS, YTO PacLeHMBaTb TaKoe Hemno-
CPEeLCTBEHHOE BOCTIPUATME KaK CaMOCTOSATENbHbIA NMyTb MO3HAHMUA, CyLLeCT-
BYIOLLMIA HE3aBMCUMO OT JOKa3blBaHUs, HET JOCTaTOYHOrO OCHOBaHWS.

OTgenbHble aBTOPbl MHOT/A YKa3bIBAKOT Ha BO3MOXHOCTb €LLie OJHOrO0
MyTW NO3HaHUs B YrONIOBHOM CY/0MPON3BOACTBE — Ha «HENpPOoLecCyaibHble

¥ A. A. MNnoHrKoBCK, K BOMPOCY 0 TEOPETUYECKIX OCHOBaX COBETCKOI KDUMUHAN-
CTVKN,— «COBETCKas KpUMUHAINCTVKA Ha CyXK6e cnefcTeus», Bbin. 6. M, 1955, cTp. 25.

Cm. . M. Ny3ruH, PaccnefoBaHve Kak npoLiecc no3HaHws. AsTopedepaT JOKTOPCKOM
avicceptaumun. M., 1968, cTp. 12—13.
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aeincteuax». B. [l. ApceHbeB, B YaCTHOCTW, YTBEPXKAAeT, YTO Takas 4acTb
npeaMeTa A0Kas3blBaHWSA, Kak CnocoBCTBOBABLUME COBEPLLEHWIO NpecTynne-
HUs1 0BCTOATENLCTBA, MOXKET YCTaHaB/MBaTLCA 6e3 [oKasbiBaHUs, Npu Mo-
MoL 6ecef B APYIMX HEMpoLECCyaNbHbIX AeCTBUIA®. OHAKO Takoe MHe-
Hue ABNseTCs 6ecrnoyBeHHbIM. [Mpy MOMOLLM paccnpocoB, 6eces u TOMy Mo-
[06HbIX [e/CTBUA MOryT 6bITb 06HapYXXeHbl CBEAEHWS He TO/IbKO 06 06-
CTOATENbCTBAX, CMOCOOCTBOBABLUMX COBEPLUEHUIO MPECTYMEHWS, HO U O
Apyrux aktax npegmera 40oKasblBaHWS (CKaXKeM, O MYHOCTU BUHOBHOTO),
OfHaKO BbIIBNEHHbIE TakMM 06pa3oM [aHHble WMEKT 3HayeHue No aeny
TO/IbKO MPU TOM HEMNPEMEHHOM YC/IOBMM, YTO OHU 3aKpemneHbl, 1CCnesoBa-
Hbl 1 OLiEHEH B MOPSAKE, KOTOPbI NPesycMOTPEH MpOLEecCyaslbHbIM 3aKO0-
HOM. Ecnu e 3Tn cBefjeHWs faxe He NpeAcTaBfieHbl CeaoBaTento (Cyabam)
B COOTBETCTBUM €O CT. 70 YTIK PCPCP, 0HM ocTaloTca Cy6beKTUBHBIM [0C-
TOSIHVEM MOMYYMBLLErO UX /L@, W OCHOBaHHbIE HA HUX 3HAHWS MPOLEeccy-
a/lbHOMO 3HAYeHWs1 He MMEKT U He MOTYT PacCMaTpuBaTbCs Kak Mo3HaHue
06CTOATENLCTB, NOAMEXKALLMX BbIACHEHWIO MO Aeny. 3HaUMT, HUKAKOro «He-
MPOLIECCYa/IbHOr0» NYTW YCTaHOBNEHWS TEX MW UHBIX 0BCTOATENLCTB feNa,
KOTOpbIi mpoTekan 6bl BHe MpoueccyaibHbiX (opM, 6bi 6bl paBHOLEHEH
[0Ka3blBaHMIO 1 MOT 6bl 3aMEHSTb €r0 B KAKOM-TO OTHOLLIEHWM, B COBETCKOM
YrO/IOBHOM CY[0MPON3BOACTBE ObITh HE MOXET.

MpoLieccyanbHOe [10Ka3biBaHWe SBNSET COB0I eAUHCTBEHHBIN NOMHO-
LiEHHbI NyTb MO3HAHWS NOGLIX (AKTOB U 06CTOATENLCTB, MOANEXKALLMX YC-
TAHOB/IEHWIO MO YroMoBHOMY fiefly. HO OHO MO CPaBHEHMIO C MO3HAHMEM,
OCYLLIECTBNSEMbIM B IPYIUX Chepax COLManbHOW XU3HU, XapakTepusyercs
HE KOTOpbIMW CMELMHNYECKUMM NPU3HaKaMu. B CBA3U C 3TUM B topuamye-
CKOIl IMTepaType BO3HWK BOMPOC O XapakTepe Mo 3HaHWs B 06/1acTu cy/o-
MPOU3BOACTBA. W OH TOXXe OKa3ancs AVCKYCCUOHHBIM.

B topuanyeckoil nuTepaTtype no3HaHWe no cyaeGHbIM e 1am paclie-
HMBaeTCA IMGO Kak «3BEHO MPOLIecca HayYHOro No3HaHUs», NGO Kak 06bl-
[EHHOe MO3HaHWe, NPUMEHSEMOE B MOBCEHEBHOW NPaKTUYECKOW AesTenb-
HOCTW Ntofel, NGO Kak crneuuanbHoe No3HaHue, 3aHUMAloLLee MPOMEXY-
TOYHOI MOMOXUTE MEX/Y HayUHbIM U OBblAEHHBIM Mo3HaHMeM'’. PasHo-
rnacus aTu, CNoCoBHbIE OTPULIATENbHO CKa3aTbCs Ha TPAKTOBKE FHOCEONO-
TMYecKoli NPUPO/BI MPOLIECCYaNIbHOTO [A0Ka3biBaHWS, NPOUCXOASAT FNaBHbIM

% Cwm. B. [I. ApceHbes. Bonpocs! 06LLeli Teopum cyae6HbIX foKasaTenbcTs, M., 1964,
cTp. 34.

% Mo atomy nosogy noapoBHee cM.: J1.A. BaHeesa; XapakTep Cy/e6HOro nosHaHms. —
«Matepuanbl  XIV  Hay4HOl  KOH(epeHLUMM MpodeecopcKo-NpenosaBaTenbckoro  CocTaBa
[OBIrY». BnagneocTok, 1969ctp. 71—74.
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06pa3omM 13-3a TOro, 4TO NOKa OTCYTCTBYIOT Hay4HO pa3paboTaHHble KpuTe-
pus AeneHns No3HaHWUSA Ha BUAbI.

B ocHoBY Takoro feneHus cnefosasio 6bl MONOXWUTL XapakTep 3aad,
CPeLCTB, MpeamMeTa v YCMOBUIA MO3HAHUA TEX WU UHBIX CTOPOH (SBNEHWIA)
peanbHoro Mupa. C 37Ol TOUKM 3peHMs NpoLieccyaibHoe A0KasblBaHue OT-
JINYEETCA KaK OT Hay4yHOro, Tak 1 0T 06bIAeHHOro No3HaHua. OHO OCyLLecT-
B/IIETCA: &) Pafin BbINOMHEHWA CNELMMUYECKMX 3aad, YKa3aHHbIX NpoLec-
CyasibHbIM 3aKoHOAaTeIbcTBOM (CT, 2 OCHOB YrO/0BHOIO CYZAONPON3BOACT-
Ba); 6) NpX NMOMOLLM CNeuUtnYECKUX CPELCTB, UMEHYEMbIX CYAeOHbIMU [0-
KasaTenbCTBaMu, UX UCTOYHMKaMM U cnocobamm UX MosyyveHus U NPoBEPKU;
B) 418 YCTaHOBNEHWUA HANUUMA WKW OTCYTCTBUSA (PAKTOB U OBCTOATENLCTB,
VMEIOLLIMX 3HAaUeHWe ANA NPaBUIbHOMO paspeLLeHnst YronoBHOMO N rpax-
[aHCKOro fena; r) B npefenax v ycroBusX» XapakTepHbIX TONLKO A1 Cyao-
MpOM3BOACTBa. 3TW OCOBEHHOCTU MO3BONAIOT BUAETL B MPOLECCYasbHOM
[0Ka3blBaHUN CaMOCTOATE/NbHYIO PAa3HOBUAHOCTb MO3HAHWS BHELLUHEro Mu-

pa, KOTopas YC/OBHO MOrfia Gbl Ha3blBaTbCAA CNEACTBEHHO-CYAE6HbLIM Mo-
3HaHWEM.

OpHaKko BblfefieHne MPOLEeCcCyabHOr0 A0KasblBaHWA B KavecTse OT-
[eNbHOro BuAa Mo3HaHWs OTHIOAb He AaeT npasa OTPMUATh 3a HUM 06LLme
3aKOHOMEPHOCTYM npovecca no3HaHud. boin He npas C. B. Kypbines, Korga
MbITa/1ICA UCMO/b30BaTh 0COBEHHOCTW MO3HAHWS NO CyAebHbIM fenam As
BbIBOJR, OYATO Takoe NO3HaHWE He MOXET PasBMBATLCA «OT SAB/IEHMSA K CYLL -
HOCTUW, OT CYLLHOCTW MepBOro nopsgka K CyLHOCTM BTOPOro nopsagka u T.
4»7. B npoueccyanbHOM [oKa3biBaHUWM MOTYT OAMHAKOBO BbIPaXKaTbCsA Kak
pasBuTUE MbIC/IM OT YYBCTBEHHO-KOHKPETHOrO K abCTpakTHOMY, TakK W1 BOC-
XOX[€eHVe ee OT abCTPaKTHOrO K TeOpeTMUYeCKU-KOHKPeTHOMY. OpraHuye-
CKOe eAMHCTBO 3TUX METOJOB XapaKTepHO ANA AO0KasblBaHUA HUYYTb He

MeHbLLe, YeM NS NHBOro APYroro BiAa MO3HaHNA 0GLEKTUBHON AeiicTBU-
TenbHOCTU®.

MeTO[0NI0rMYECKYI0 OCHOBY [0Ka3blBaHWSi B COBETCKOM YrO/IOBHOM
CY/IONPOU3BOACTBE COCTABNAET MApPKCUCTCKO-NEHUHCKOE YUeHWe, €ro Ma-
TEPUANNUCTUYECKOE MOHUMAHWE AeACTBUTENLHOCTW, MPU3HAHUE CMOCOGHO-
CTM Ye/IOBEYECKOr0 CO3HaHUSA MPaBU/ILHO OTPaXKaTb 3Ty [eMCTBUTENIbHOCTb
U [UaNeKTUYeCKMin MeTog,. BCs FHOCE0Norns NpoLIECCYabHOTO [J0KasbiBa-

% C. B. Kypblines. [loKasbiBaHie 1 ero MecTo B npoLecce CyAeBHOro nosHaHms, —
«Tpyapl pkyTckoro yHuBepcuTeTa», T. XLL, 1955, cTp. 55—56.
* YkasaHHbIl MOMEHT MpasubHO MoaYepKmMBaeTcs B paboTe: M. H. Pasmagse. MeTo-
[l0NI0rMYeCKe OCHOBbI [0Ka3blBaHWA B COBETCKOM YrO/I0BHOM npovecce. AsTopedepat [OKTOp-
cKol aucceptaumn. M., 1972, cTp. 9.
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HMS LENMKOM W MOMHOCTbH) OCHOBLIBAETCA Ha MapPKCMCTCKO-NIEHNHCKOM
Teopun OTpaKEHNS.

B Tpyaax OCHOBOMO/OXHUKOB MapKCM3Ma-fIEHUHM3MA COAEepPXKUTCS
rny6boKoe Hay4yHOe O0OOCHOBaHWE OTMPaBHbIX MOMOXKEHWUI W TpeGOoBaHWA,
KOTOPbIM A0/MKHO MOAYMHATLCA [0Ka3biBaHWE B NH06OI Chhepe coumaibHONM
)KM3HW, B TOM 4uc/e B 06/1aCTM YrONOBHOMO M FPaXKAAHCKOro CyAonpous-
BOACTBA.

MapKCUCTCKO-NEHNHCKas Teopus UCXOAMT M3 TOro, YTO MaTepuanb-
HbIA MMP MEPBUYEH U MO3HABAEM, YTO MO3HaHWE ero NM6oIN CTOPOHbLI NPo-
UCXOANT MO eAuHbIM 3akoHaM: «OT XXMBOro CO3epLaHus K abcTpakTHOMY
MbILLIMIEHNIO U OT HEro K NpakTUKe — TaKoB AWNANEKTUYECKUIA MyTb MO3Ha-
HWS UCTUHbI, MO3HaHUA 06LEKTUBHON peanbHOCTU»*. DTO B NONHOI Mepe
OTHOCWTCS U K NPOLIECCYa/lbHOMY [I0Ka3bIBaHUIO.

HauanbHasl CTyneHb NO3HaHWA B A0Ka3blBaHUM — XXMBOE CO3epLiaHue
Tex CNMefioB Ha NpeaMeTax peaslbHOro Mmpa, KOTOpble SBSOTCA Henocpe-
CTBEHHbIM OTPaXKEHWEM OOCTOSTENBCTB, MHTEPECYIOLLMX OpraHbl NpeaBapu-
TeNbHOrO paccnefioBaHns, cyfa WM NPOKypaTypbl, a TakXe YyBCTBEHHO-
HarnsifHble NpeAcTaBNeHNs 06 3TUX 0BCTOATENbCTBAX, CKNafAblBatoLLMECS Y
CyObEeKTOB [0Ka3biBaHUSA MPU BOCTIPUSATUN NO6OIA (haKTUYeCcKoi MHGopMa-
UMM no geny, ob6/eveHHON B Tpebyemyto mpoueccyabHyro ¢iopMy. OHa
CBfi3aHa C OTbICKaHWEM, 3aKpernyieHWeM 1 MPOBEPKOli BCAKOrO Cyfe6Horo
[0Ka3aTeNbCTBa U €ro UCTOYHMKA. Kak npy 0BHapY>XeHUM 1 U3YYeHUU Ma-
TepuanbHbIX CNEAOB COAESHHOIO NMOO0 WHbIX SBNEHWIA BHELLUHEr0 MUpa,
UMEILLMX OTHOLLEHWE K Aeny, TaK WU Npu MofyyYeHUn nokasaHwii gonpatum-
BaeMbIX ML, MPN M3YYEHUI 3aK/HOYEHUsS 3KCMEPTOB UK NpKU OCMOTPe f10-
KYMEHTOB MMeEeT MeCTO, MPEXAe BCEro, YyBCTBEHHOE NO3HAHWE: MpW NMOMO-
LY pa3NYHbLIX OpraHoB YyBCTB CNeA0BaTeNb, CYAbW, NPOKYpPOP U Apyrue
CyObeKTbl [0Ka3blBaHWS BOCMPUHMMAKOT SIBNeHWst (OTAe/bHble CBONCTBA
(haKTOB, CBEfIEHMS O HKX), MOMYYalOT Ha OCHOBE MMELLMXCA MaTepuasnoB
HarnsgHble NpefcTaBeHNs 06 MCKOMbIX 06CTOSTeNbCTBax. be3 uyBCTBEH-
HOW CTyMeHu Mo3HaHWs, Ha KOTOPOI MOSBASKOTCA COOTBETCTBYHOLLME OLLY-
LLieHUs, BOCTIPUSTMSA 1 NpeACTaB/eHNs, HEBO3MOXHO HMKAKOE [0Ka3biBaHWNE
B Yr0O/I0BHOM CYZOMNPOV3BOACTBE.

YyBCTBEHHO-NPEAMETHOE BOCMPUATME 1 BO3HMKLLME NPU 3TOM Mpes-
CTaB/IEHWS Aa0T NCXOAHbIA MaTepuan Ans ciefytoLleli CTyneHn No3HaHWs B
[0Ka3blBaHUIi —151 TOMMYECKOr0 MbILL/IEHMS. 34eCb Ha NEpPBbLIA NaH BMe-
CTO 3MMMUPUYECKOT0 BbICTYNAeT paLmMoHanbHoe, Ha 6ase OLLYLIEHWA 1 Npea-
CTaB/IEHUIN MbIC/IEHHO BOCCTaHaB/MBAKOTCA UCCnefyeMble CobbITUs (06CTOS-

“OB. W. Ner. MonK. cobp. cou., T. 29. «p. 152—153,



TeNbCTBA), PaCKpbIBaeTCA UX CYLLHOCTb. Bnarogaps 3ameyatesbHbIM CBOVA-
CTBaM MblLUNEHNA CYOLEKTbI [0Ka3blBaHUsA MOMy4atoT BO3MOXHOCTb He
TO/IbKO BOCMPOU3BECTM TO, YTO BOCMPUHUMAIOT OHW YyBCTBEHHO HO M abCT-
parmpoBartbCs, COMOCTaBUTb Pe3y/bTaTbl 4YyBCTBEHHO-MPEAMETHOIO BOC-
NPUATVA C U3BECTHBIMU UM MPU3HaKaMM COOTBETCTBYIOLLMX NPaBOBbIX Ka-
Teropuii.

MpencTaBnseTca HETOUHLIM BbICKa3aHHOE B HALLE OpUANYECKO n-
TepaType MHeHVe, YTO MPUMEHWTENbHO K YC0BUAM Cyfe6HOro mo3HaHus
BTOPOI1 3Tan NO3HaHUA — abCTPaKTHOE MbILLIEHNE COCTOMT, B OLiEHKE [OKa-
3aTe/bCTB. Bo-nepBbIX, HA 3TOM rHOCEONI0rMYECKOM 3Tane OLeHMNBAoTCs He
TO/bKO [0KAa3aTeNbCTBa, HO M UX MCTOYHUKM 1 CNOco6bl NoMyyeHns (one-
pupoBaHna)*'. Bo-BTOpbIX, fjae COBOKYMHOM OLIEHKOM BCeX CPeACTB [0Ka-
3blBaHMA JIOTMYECKOe MbILLIEHME, KaK 3Tan No3HaHWA 0ObeKTUBHOW Aeii-
CTBMTENLHOCTU, He UcuepnbiBaeTcs. OHO HaXOAMT CBOE BbIPXKEHWE TakKe B
MpoBepKe COBpaHHbIX NO Aeny [0Kas3aTenbCTB U UX WCTOYHWUKOB, 16O ge-
Ta/lbHOE NCCNefj0BaHNE CBOWCTB KaXAOro OTAENbHOrO [OKa3aTenbCTBa U ero
MCTOYHWKA, MOAKPEN/IEHNE UK, HAMPOTKB, OMPOBEPXKEHME ero nyTeM no-
NYYEHMs HOBbLIX MATepuasioB W COMOCTaBNEHWE BCEX MMEIOLLMXCA MO Aeny

[A0Ka3aTeNbCtB N NX UCTOYHMKOB HEBO3MOXXHbI 6e3 NOrnyeckKoro MblLlsne-
HUA.

Mpruem B [0Ka3blBaHAW YyBCTBEHHO-MPEAMETHOE BOCTPUATIE U N10-
TMYECKOE MBILL/IEHIE, KaK HEU3GEXHbIE 3Tanbl MO3HaHWs, He OTAeNeHb! Apyr
OT [Apyra HenpoHMLAeMol CTeHOI. OHM HaxofsTcss B [AMaNeKTUYECKOM
eAVHCTBE M OfINHAKOBO OMMPAOTCA Ha XKMBYHO UENI0BEYECKYHD MPaKTUKY,
KOTOpast «BPbIBAETCA B CaMOE TEOPUIO MO3HAHMS, fiaBasi 06bEKTUBHBIN Kpu-
TepUiA UCTUHBI» Y.,

OTa 06LLECTBEHHAA M NINYHAs MPaKTUKA ABNAETCA W OCHOBOW BCEro
MpoLecca No3HaHNst N KpUTEPUEM UCTUHHOCTY ero pesysbTata. MpossnseT-
CSl OHa B MepBYI0 0Yepe/b B TeX KOHKPETHBIX MPOLIECCyabHbIX AEACTBUAX U
OTHOLLIEHWAAX, KOTOPbIe COCTaBNIAKOT COAEPXKaHMe CamMoro MpoLeccyanbHoro
[I0Ka3bIBaHMA. KaxbIli Lwar no nocTpoeHMo CeacTBEHHbIX BEPCHIA, MO Co-
BUPaHNIO [I0KA3aTeNbCTB M X UCTOUHMKOB, MO MPOBEPKE U OLEHKe WX, a
PaBHO MO OBOCHOBAHWIO OMPEAENEHHbIX BbIBOAOB MO A€y MpeacTaBnseT
COBOM KOHKPETHOE MPaKTUYECKOe CPEACTBO MO3HAaHWUS OBLEKTUBHbLIX 06-
CTOATeNbCTB Aena. OBLLIECTBEHHAA NPaKTUKa NPENOMSETCs B A0Ka3biBaHNN
TaKKe Yepes 3aKOH 1 COLMANNCTYECKOE MPaBOCO3HAHME, B KOTOPbIX CKOH-

1 Cm. O. B. MBaHOB. MapKCUCTCKO-NEHNHCKAs TeOpUst MO3HaHNS 11 COBETCKOE CY/40Mpo-
N3BOACTBO.— «JIEeHVUHCKME Mien 1 npobnembl rocyfapcTsa v npasax». VpkyTtek, 1970, cTp.58.
2B, . NenuH, MonH. cobp. cou., T. 18, cTp. 198.



LIeHTPMPOBaHbl MHOFOKPaTHO MPOBEPEHHbIE OMbITOM TPeboBaHWA W MNpef-
CTaB/IEHNS O NPABOBOIi AENCTBUTENBLHOCTW. 3Ta NpaKTUKa Hax0AMT CBOE OT-
paKeHWe 1 B BUAE MHOTOYMCEHHLIX TaKTUYECKUX, METOANYECKNX U UHBIX
OMbITHBIX MOMOXEHWIA, BbIPAOOTaHHbLIX Ha 6a3e MHOrOMETHEN MPaKTUKK
Pa3/IMYHbIX OTPACASAX HayKW 1 TEXHWUKW (B KPUMUHA/IMCTVKE, MCUXONOrnK,
noYepKoBeeHN, 6anINCTMKe 1 T. A.). BaXHy0 ponb B NO3HaHWM 06CTOS-
TeNbCTB YrO/I0BHOTO fAefa UrpaeT TakkKe MOBCEAHEBHAs /IMYHAS MPaKTMKa
CNnefoBaTensi, MPOKYpopa W Cyfei, 0OCHOBaHHasA Ha pacciefoBaHun 1 cyaeb-
HOM PacCMOTPEHWUU APYTUX KOHKPETHbIX €N, a paBHO Ha 06006LLieHUN cneg-
CTBEHHOW U CyaebHON NpakTWKW. Bce 3TO HenpemMeHHO [AOMNOSHSeTca no-
CTOSIHHbIM NPYMEHEHMEM 3aKOHOB M (JOPM JIOTMYECKOTO MbILUAEHWS, MOA-
TBEPXAEHHbIX TOXE MHOFOBEKOBO Ye/IOBEYECKON NpakTMKOM. Ha 3Toi
CTYMEHN NMO3HaHWA B Yrof0BHOM CyAONPOM3BOACTBE BCTYNalOT B fAeliCTBME
N MHOrMe [ApYyrue acneKTbl HaKOMMEHHbIX OBLECTBOM MPAaKTUYECKMX 3Ha-
HWIA N HaBbIKOB, MOCKOMbKY BCSA «MPaKTUKa YesloBeKa M Ye/0BEYeCTBa eCThb
MPOBEPKa, KPUTEPUIA 0OBLEKTUBHOCTY MO3HAHUS:» W BCA OHA «40/MKHA BOWTK
B MOSIHOE «OMNpefeneHne» NpeameTa u Kak KpUTepuin NCTUHbI U Kak NpaKTyi-
YeCKWin ONpeaenuTesNb CBA3N NpeaMeTa C TEM, UTO HY)XKHO Ye/TOBEKY».

Takum 06pa3oM, C THOCEO/I0rMYECKOI TOUKM 3peHUst NMPOoLecCyasibHoe
[l0Ka3blBaHMe eCTb Pa3HOBWAHOCTb MO3HAHWA 0ObLEKTUBHOW AENCTBUTENbHO-
CTWU W1 OCYLLECTB/IIETCA B MOSIHOM COOTBETCTBUM C TEOPWEI OTPOKEHUS Ma-
TEPUAIMCTNYECKOI ANaNeKTUKN.

FoBOp O MaTepuaiMCTUYECKO  AuanekTuke, Kak O  Me-
TOZ,0NOrMYECKO/ OCHOBE [0Ka3blBaHWS, HEOOXOAUMO UMETL B BUAY BCE ee
3aKOHbl, CHOPMY/IMPOBaHHbIE HA OCHOBE OMbITa BCEA WCTOPUM M BCEX OT-
pacneii Hayku. 3aKOHbl eAMHCTBa 1 60pbObI MPOTMBOMOIOXHOCTEN, Nepexo-
Ja KONMNYECTBEHHbIX M3MEHEHWIN B KAYECTBEHHbIE U OTPULAHUSA OTPULAHMA
[AK0T KMOY K PacKpbITUIO TNYOOKOIA CYLHOCTU SIBMEHWIA, UCCNEefyeEMbIX B
YrON0BHOM Cyf0NPOM3BOACTBE. B TO e Bpemsi OHM MpefocTeperatoT oT pe-
NATUBUCTCKMX  3a6Ny)XXAEHWA, BO3MOXHbIX ~ MpU  CYOBLEKTUBHO-
NAE/IMCTUHECKOM MOHUMaHUM O6BEKTUBHOW OTHOCMTENBHOCTU KOHKPET-
HbIX 3HAHWI O (haKTaX M 0O6CTONATENbCTBAX, YCTaHABNMBAEMbIX MO AeNy.

KOHKpPETHbIA MeXaHW3M [JeCTBMSI MaTepUaIMCTUYECKON ANaNeKTUKMK,
KaK MEeTOAO/I0rMYECKOli OCHOBbI [O0Ka3blBaHWS, BbIPaXAeTCs Takke uepes
BCE €e KaTeropuu, NMeKLLMe BaXKHelLLee 3HaueHne 415 NPaBuIbHOMO pe-
LLEHMS N06Oro Bonpoca CyAonpon3BoacTa. Kateropum obuLwero 1 eguHuy-
HOro, HeoBXoAMMOro U Cy4aintHOro, BO3MOXHOIO W AEeACTBUTENbHOrO, CO-
JepXXaHWs U hOPMbI, CYLLLHOCTM W SBMIEHNS, NPUYNHbI U CIEACTBUS HACTOMb-
KO 3HauMMbl 4151 ClefoBaTesns, NPoKypopa, CyAei 1 0CTanbHbIX YYaCTHUKOB
npovuecca, YTo 6e3 HageXalLero Nx NOHUMaHNS U NMPUMEHEHNS| HEBO3MOXK-
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HO TOYHO OMPEeENUTb HU Lefb, HW NPeMeT, HY Npeesbl, HY CpefcTsa fo-
Ka3blBaHWA Mo Jeny.

MaTepranicTieckas AManeKkTrka, Kak yyeHue 0 BCeobLLei cBA3v 1
pas3suTUK, TpebyeT BCECTOPOHHErO NoAxofa K /obbIM mccnefyembiM 06-
CTOATENLCTBAM C YUYETOM MX BO3MOXHbIX M3MeHeHuiA. B. W. JleHnH noguep-
KVBan, YTo 4N TOro, YToObI AeliCTBUTENLHO 3HATb NMPeaMET, Haao 6paTh ero
B PasBUTUM, «CAMOABMKEHUW», U3MEHEHWUW, OXBATUTb, U3Yy4uTb BCE €ro
CTOPOHbI, BCE CBA3M W «OMOCPEACTBOBaHUA». «Mbl HUKOrAa He JOCTUTHEM
3TOr0 MOJIHOCTLIO, HO TPeboBaHWe BCECTOPOHHOCTU MPeAOCTEPEXET HAC OT
OWMBOK M OT OMepTBeHMA»™. [laHHOE MOMOXeEHNe MaTepuanCTUUeCcKOV
OVaNeKTUKKW, CTaBlUee [A/19 Yrof0BHOrO CyAONPOM3BOACTBA BaXKHEMLUUM
npasoBbiM NpuHumnom (ct. 20 YTK PC®HCP), B foKa3blBaHUM ABNAETCA
TOXe ocHosononararowymM. OHO 0653bIBAeT OpraHbl cyfa, NPOKypaTypbl U
MnpesBapuTeNbHOro0 pacc/iefoBaHus ryboko M MOMHO MCCefoBaTh BCe 06-
CTOATENbCTBA fef1a, BbISBNAA UX BHYTPEHHWE, B3aUMHbIe U BHELLUHWE OTHO-
LeHua (CBA3N), a TAKXKE YUMTbIBAs BO3MOXHbIE UX U3MEHEHUSA U Mepexobl.
Maneiiee OTCTyMNeHNE OT 3TOro0 TPeboBaHWS MOXET MPUBECTU K TPyObIM
VCKaXKeHWAM 1 OLUMOKaM B MPOLECCYyanbHOM [0Ka3blBaHUW. HO K TakuM e
M3BPALLEHVAM MOXET TONKHYTb U abcTpakTHas abcontoTunsauma TpeboBaHms
BCECTOPOHHOCTW, TPaKTOBKa ero Kak [0/ra BbIACHATb 6yKBa/lbHO BCe 6ec-
KOHeYHble CTOPOHbI, CBA3M W OMOCPEACTBOBAHUSA KaXAOro u3 06CTof-
TENbCTB, NOAMEXALMX AOKa3bIBAHWIO MO Aeny. Takoi nogxos obin 6bl He-
peasibHbIM, MOCKO/IbKY 3T OOCTOATE/NbCTBA, KAaK W OCTaSlbHble ABMEHWSA
BHELLHero Mupa, 061a4atoT 6ecumncreHHbIM MHOXECTBOM CBsi3eld, Bce 60-
raTcTBo, KOTOPbIX He MOXET ObITb OTPaXKEHO B OAHOM KOHEYHOM aKTe ro-
3HaHus.

B cooTBETCTBMM C NPUHLMNAMU MAPKCUCTCKO-/IEHUHCKOI Teopumn OT-
PKEHWNA K M3YYEHWUIO /H0ObIX COLMAsbHBIX ABAEHUM Hafo MOAXOAWUTb C
NapTWAHBIX, K1acCOBbIX MO3WLWIA. JIEHWHCKOe YKaszaHue, YTO «HaM Hago
BCEMM cunammn fo6MBaTbCA TOFO U CTPOXKalille CneamnTh 3a TeM, 4T06bl Nap-
TallHOCTb 6blf1a HE CNOBOM TO/IbKO, & [ieNoM», B MOSIHOM Mepe OTHOCUTCA U K
rnpoLeccyasibHoMy fi0KasblBaHunio. B yroniosHOM CyA0mnponsBOACTBE McCe-
JYI0TCA HE HeKne «rofible» (DaKTbl, IMLIEHHbIE KAcCOBOro 3HaueHms. Kax-
[oe 06CToATENbCTBO, YCTaHaBIMBAEMOE OpraHamu CNeAcTBmA U cyfa, UMeeT
OnpeenieHHbIA CoLManbHbIA CMbICA, 3aTparvBatoLLnii MHTEpeCkl TOro WMau
MHOro Kfacca. 3TO BEPHO B OTHOLUEHUW M CaMOro MpoTVBOMPaBHOrO fes-
HUS, U CTeneHn O6LLECTBEHHOM ero 0nacHOCTU, U XapakTepa BUHbI COBEp-
LUMBLUErO feAlle nuua, W ero JIMYHOCTU, U NPUYMHEHHOTO UM Bpefa, U

“B. /. NeruH. MonH. cobp. cou., T, 42, cTp. 290.
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CMAITYAIOLLMX M OTArYatoLLmMX BUHY 0BCTOATENLCTB M T. 4. [Mo3Tomy coep-
LLEHHO HeobXo4MMO, YTOObI B XOA€e A0Ka3blBaHWS KaXA0e 00CTOSATENbCTBO
UCCNef0BaNIOCh M OLEHMBAIOCH C MAPTUIHBLIX NO3WLWIA, C NOAHLIM YYETOM
ero CoLMaNbHO-K/TAaCCOBOrO COAePXKaHMA. VHaye Hemb3s NpaBU/bHO Ysc-
HUTb W pPa3peLLnTb CYLLECTBO fAena.



Fopckuin . ®., Kokopes /1. ., dnbkuug M. C.
MpobeMbl fOKA3aTeNbCTB B COBETCKOM Yr0/I0BHOM NpoLecce
BopoHex, 1978, c. 198-208

YITONOBHO-MPOUECCYANBbHOE JOKA3bIBAHUVE
[MoHATME fOoKa3biBaHUSA

YCTaHOBMEHWE WCTWUHbI B YrOMI0OBHOM CYAONPOW3BOACTBE  OCY-
LLeCTBNSETCA MNOCPEACTBOM [J0Ka3bIBaHUsA, KOTOPOE 3aK/loYaeTca B cobupa-
HUW, NPOBEPKe, OLeHKe [OKa3aTe/NbCTB, B 0OOCHOBAHWMM BbIBOLOB MO Yro-
NOBHOMY feny.

[JlokasblBaHne B Yrosi0BHOM CyAONPOU3BOACTBE ABNAETCA Pa3HOBUA-
HOCTbIO MO3HAHMS YENIOBEKOM peasibHO CYLLECTBYIOLLEA, 0ObEKTUBHOW Aeii-
CTBUTE/bHOCTW. 03HaHWE B Yro/0BHOM CYZOMPOM3BOACTBE MOXHO pac-
CMaTpyBaTb B Pa3HbIX acrekTax: KakK YCTaHOB/eHNE OObEKTUBHOWM UCTUHbI
(0 yeMm LNa peyb BO BTOPOI rNaBe KHUMM), KakK NO3HaBATe/bHYHO AeATeflb-
HOCTb, HanpaB/feHHYK Ha YCTaHOBNEHWe WCTUHbI (3TOMY BOMPOCY MOCBS-
LLieHa HaCToALLAsA rNaBa KHUrK).

YronoBHo-NpoLeccyanbHoe [0Ka3biBaHWe HOCWUT MCCNeA0BaTeNbCKMi
XapaKTep, OHO HamnpaBneHO Ha BbISICHEHWE MMEBLUMX BMECTO COObITWRA, Ha
Mo3HaHVe (JaKTOB PeaslbHON AeNCTBUTENLHOCTU, Ha YCTaHOB/IEHME O6bEK-
TWBHON MCTWUHbI W MOAYMHEHO O6LMM 3aKOHOMEPHOCTSIM MapKCUCTCKO-
NEHVHCKOW Teopun nosHaHus, B. W. JleHnH nucan: «lMo3HaHMe — ecTb OT-
PaXKEHVe YesI0BEKOM NpUpoAbl». Kak 1 B Apyrux cepax 06LeCTBEHHOIO
MO3HaHWS B YrOOBHOM MPOLLECCE «W3 HE3HAHWS SIBNSIETCA 3HAHWE... Henos-
HOe, HETOYHOE 3HaHWe CTaHOBWTCA 6o/ee NOMHbIM U 6oniee TOUHbIM». [na-
NEKTUYECKWIA NyTb MO3HaHUA OOBLEKTUBHON AENCTBUTENBHOCTM — 3TO MyThb

«OT XXNBOro cosepuaHua K a6CTpaKTHOMy MbILLUNEHNIO U OT HEro K npakTu-
Ke...».

B yrofioBHOM Cyz0nNpoM3BOACTBE 4OKa3bIBaHWNE HAUMHAETCS C XXMBOTO
CO3€pLaH1s, 3MMUPUYECKOTO, HEMOCPEACTBEHHOrO BOCTIPUATHS (haKTOB W
MepBbIX CBEAEHUI O HWUX CrefoBaTensMy a ApYruMW NIALAMU, OCYLLECTB-
NAOLWMMM  [oKa3biBaHMe. OHO 06orallaeTcs 3aTeM JIOFMYECKUM, PaLmo-
Ha/IbHbIM MbILLIEHUEM, MO3BOASIOLLMM NepepaboTaTh MH(OPMALMIO, Mpo-
HVKHYTb B CYLLHOCTb M3Y4aemoro siBMeHUs, No3HaTb (hakTbl, 06pasytoLLe
CcOBbITVE MPECTYMNEHHAs YCTAHOBUTb 0GBEKTUBHYH UCTUHY. OCHOBOIA 3TO-
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ro npoLecca Nno3HaHWs s KPUTEPUEM UCTUHBI SBASIETCS MpaKTUKa. MpakTuka
— OCHOBA MO3HaHWS 0GCTOATENLCTB, MMEIOLLMX 3HAYEHUE MO YrOMOBHOMY
geny. MpakTUKO OCYLLECTBASIETCS M MPOBEPKa UCTUHHOCTY BbIBOAOB Ha
BCEX CTaAusX MpOLecca, OT BO3BYXK/EHWS YrOMIOBHOMO fieNa [0 BbIHECEHMS
MpUroBopa, MPoBEpKa ero 3aKOHHOCTW 1 060CHOBAaHHOCTW. MpakTuKa B pas-
JMYHBIX €€ MPOSBNEHNAX BbICTYMAeT Kak KpUTEpWiA UCTUHHOCTY BbIBOAOB B
YTrO/IOBHOM CY/ZJ0MPOW3BOACTBE. TakUM KpUTEPUEM MPEX[E BCEro SB/SETCS
COBOKYMHOCTb (haKTUYECKUX AaHHbIX, HA OCHOBAHWM KOTOPbIX MPOBEPSETCS
WCTUHHOCTb CYXXEHUI O HA/MUMK UK OTCYTCTBUM OGCTOSTENLCTB, MOf/e-
KalLWX [0Ka3bIBaHMIO MO YrofioBHOMY feny, B. W. JIeHWH cunTan thakTbl,
06OCHOBLIBAIOLLME BbIBO, KPUTEPMEM UCTUHHOCTK BbIBOAA W MKCaN, B Ya-
CTHOCTM, XapakTepusys «Kanutan» K. Mapkca, 4To «npoBepka (hakTtamm
respective MpakTUKOW €CTb 3AECh B Ka>KOM Luare aHanm3a». Takas OLgHKa
(haKTOB KaK KpUTEPWS UCTWHBI, X PO B MPOBEPKE 060CHOBAHHOCTY Bbl-
BOZIOB MO/IHOCTBIO OTHOCUTCS U K YrO/OBHO-MPOLLECCYa/IbHOMY [10Ka3blBa-
HULO.

Ons [oKasbiBaHWS B YrO/IOBHOM Cy/[OMPOM3BOACTBE XapaKTepHO
eIMHCTBO YyBCTBEHHOFO, 3MMMPUYECKOrO, PaLMOHa/IbHOTO JIOFMYECKOTO,
HENocpeaCTBEHHOTO 1 OMOCPEACTBOBAHHOIO NO3HaHUS. OfHAKO X AuareK-
TWYECKOE EJUHCTBO HE UCK/HOUAET Pas/IMUHbIX YPOBHEW MO3HaHMs. YyBCT-
BEHHOE MO3HaHWe MPOSIBNSETCS B HEMOCPEACTBEHHOM BOCMPUATUM (haKTuYe-
CKUX 0GCTOATENLCTB fAena CfefoBaTeneM W APYrVMU MMLAMM, OCYLLECTB-
NAOWMMN AOKasbiBaHMe. [l 3MNMPUYECKOr0 MO3HAHKS XapaKTepHO He
TOMbKO HEMOCPEACTBEHHOE, HO W OMOCPEACTBOBaHHOE BOCMPUATUE Aeii-
CTBUTENILHOCTW. 3TO, Hampumep, NMPOUCXOANUT MpPU AOMPOCe CBUAETENEN W
APYTUX NUL, C MOMOLLbIO KOTOPbIX OMOCPEACTBOBAHHLIM MyTeM CrefoBa-
TeNb, CyA Y3HAeT (haKTUYecKne O6CTOSTENLCTBA Aena. PauuoHaibHOe mno-
3HaHWe OCYLLECTBAISIETCA MyTeM OLIEHKM COBOKYMHOCTW (haKTUYECKMX [aH-
HbIX, MO3BO/SIOLLENA CAeNaTb BbIBOABI O HA/IMUYMM UM OTCYTCTBWM 06CTOS-
TENbCTB, MMEIOWMX 3HAYEHWE MO YrOMOBHOMY [Aeny, MyTeM NOrvM4eckoro
aHann3a (hakTUYECKUX AaHHbIX, MOYUYEHHbBIX IMIUPUYECKUM MYTEM.

JokasblBaHMe B YrO/IOBHOM CY/OMPOW3BOACTBE — 3TO HE TO/bKO
OMOCPE/ACTBOBaHHOE, HO U HEMOCPeACTBEHHOE Mo3HaHWe. MocneaHee BO3-
MOXHO B OTHOLUEHUI OTAENbHBIX 06CTOATENBLCTB BXOASLMX B MPEAMET f0-
KasblBaHWs M0 YrofloBHOMY AeNy: NOC/eACTBUA COBEPLUEHNS MPECTYNIEHUS,
MEeCTa COBEpLUEHWS MpecTynnieHus, Opyauii n cpeacTs, NMpy NOMOLY KOTO-
PbIX COBEPLUEHO MPECTYMEHME, U HEKOTOPbIX APYrUX 0BCTOSTENLCTB. YT-
BEPXKZEHWE, UTO MpPOLECCYa/bHOE [0KasblBaHWE «eCTb MOMHOCTbIO OMo-
CPeACTBOBaHHbI MyTb MO3HAHWS», HE COOTBETCTBYET MAPKCUCTCKO-
NEHVUHCKO TeOpUM MO3HaHWs, COFNIaCHO KOTOPOIA Nt060e Mo3HaHWe oCyLLe-
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CTB/IAETCA IMMUPUYECKMM, HEMOCPEACTBEHHBLIM U PaLIMOHabHLIM, OMOCPes-
CTBOBaHHbIM MyTeM. He COOTBETCTBYET OHO W MNPAKTWKE Yros0BHO-
npoLieccyabHOro [joKasblBaHWA; TO, YTO C/efoBaTeNn U CyAbl HEKOTOPbIE
06CTOATENbCTBA, BXOAALUME B MPeaMeT [OKa3blBaHWs, BOCMPUHMMAIOT He-
nocpeacTBeHHO — o4eBuAHO. . H. daTKyNnnH OTPULIGET HEMOCPeCTBEH-
Hblii MyTb MO3HaHWA Ha TOM OCHOBAHWUM, YTO «3HaHUs 06 06CTOATENLCTBAX A
(hakTax, Nof/iexallmx ycTaHOB/IEHUIO MO feny, U 06 uX CyLiecTse Bcerga
MPUOGPETAIOTCA TOMBLKO MPY NOMOLLY ONpefeneHHbIX CPefCcTs, 06/1eUeHHbIX
B MPeLyCMOTPEHHYIO 3aKOHOM MNpoLeccyanbHyro opmy». To, Y4TO UCTUHA
yCTaHaB/MBAETCH, a BbIBOAbI MO Aeny 060CHOBLIBAIOTCA [OKAa3aTeNlbCTBAMU
— BEepPHO, HO 3TO He OnpoBepraeT BO3MOXHOCTW HEMoCPeCTBEHHOro Mo-
3HaHWA CnefioBaTENIAMU U CYAbAMU OTAENMbHBIX (DaKTOB B MpoLecce nx 0bHa-
py>KeHus, 0T6opa M COOTBETCTBYIOLLETO MPOLIECCYasbHOrO 3aKpersieHns
CBeAEHWA 0 HUX. CnegyeT 3amMeTuTb, YTO B Apyrom cnyyae ®. H. datkyn-
JMH [0NYyCKaeT HemocpeicTBeHHOe No3HaHWe B Yros0BHOM Cy/0MpPOU3BOA-
CTBe, KOrfa MuLLeT, YTO «4yBCTBEHHOE BOCMPUATUE TaK UK MHaYEe Hasmue-
CTBYET MpW BbISABNEHWMN NHOOLIX 06CTOATENLCTB BHELLHETO MUpa (B TOM YmC-
Ne NpU NOMOLUW CBEAEHWIA O HKX), OAHAKO OHO HUKOFJa He AOCTAaTO4HO Ans
Haf/1exaLLlero fo3HaHma ux cyllectsa». MNocnefHee BepHo, Tem 6osee f/ia
Yr0M0BHO-MNPOLECCYaIbHOro No3HaHWA, HO HeAOCTaTOYHOCTL YYBCTBEHHOTO,
3AMNMPUYECKOro, HEMOCPeCTBEHHOrO NMO3HaHUA CBUAETENLCTBYET O €ro Ha-
2MunK, a He 06 ero OTCYTCTBMM B YTOMIOBHO-NPOLIECCYaSIbHOM [A0Ka3bIBaHUN:

JToboe no3HaHWe OCHOBAHO Ha efWHbIX METOLOMOMMYECKUX 38KOHO-
MEPHOCTSAX, HO 4711 OTAENbHbIX BUA0B NO3HAHUA XapaKTepHb! U OnpegesneH-
Hble OCOBEHHOCTU. YuuTbIBas 3TM O0COGEHHOCTW, CNedyeT OT/MyaTb Mo3Ha-
HWe B Yro/0BHOM CY[l0MNPOV3BOACTBE OT Hay4YHOro, TeOPETUYECKOrO NO3Ha-
HUA.  OMIEMEHTbl  Hay4yHOro  MO3HaHMA  MpUCYWM U YrONOBHO-
mpoueccyanbHOMY — MO3HaHWI.  BHegpeHuwe  QOCTWXKEHWIA  Hay4HO-
TEXHWYECKOro nporpecca B YronoBHO-NpoLeccyalbHoe [AoKasbiBaHWe CO-
JelicTyeT 60nee yCreLHOMY peLleHuto 3adady npoLiecca. XapakTep Hayu-
HOrO WCCNeAoBaHUA MOXET HOCWUTb, Hanpumep, OeATeNbHOCTb 3KCnepTa B
YrofoBHOM CygonpoussofcTse. Ho B yronoBHo-npoLeccyanbHOM [j0-
Ka3blBaHWUM MpeobnafaeT NpakTUYecKoe, a He TEOPETUYECKOE .MbILLIEHME.
MpakTyka ABNSETCA OCHOBOW M TEOPETUYECKOrO NMO3HAHWA, HO 4N Yro/oB-
HO-NpPOLIECCYalbHOro NO3HaHUsA OHa MMeeT 0coboe 3HayeHne. OHa NPOoHM-
3bIBaeT BCe YrofIoBHO-NpOLECCyanbHOE [0KasbiBaHWe, KOTOpoe BCerga, B
KeDKIOM Cryyae [O/MKHO 3aKaHUMBATbCA KOHKPETHLIMU NMPaKTUYECKNUMK Bbl-
BOJaMU (COBEPLLEHO WM He COBEPLLUEHO NPECTyr/eHWe, BUHOBEH WU He-
BMHOBEH 0OBMHAEMbIA U T. 4.).
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AHanM3npys  COOTHOLLEHWE  TEOPETUYECKOr0 M YrO/I0BHO-
MPOLECCYalbHOrO MO3HaHUA M OTMeYas, YTO MOocnefHee — 3TO Mpak-
TUYECKOE MO3HaHWe, NPU3BaHHOE BbISIBUTL B KOHKPETHOM SIBNIEHWW Hannume
U OTCYTCTBUE Y>Ke MO3HaHHbIX cylHocTel, O. T. Cu3siKMH nuweT: «Co3-
[aBas HOpMy MpaBa, 3aKOHOAATeNb LUeN OT eAMHMNYHOIO K 06LeMy, OT sB-
NeHns K cyliHocTU. B cyae6HOM No3HaHWM MMEeT MecTo, Tak CKasaTb, 06-
paTHas CBs3b, a MMEHHO: ABMXXEHWE OT MO3HAHHOrO 06LLEro, NMO3HaHHOM
CYLLHOCTU K eANHUYHOMY, K SIBNIEHNIO C LieNb0 MAEHTUDUKALMN CYLLHOCTEN
— TOWA, KOTOpasi COLEPXKMTCS B UCCMEAYEMOM €AMHUYHOM COObITUM, SiIBNE-
HWW, U TOI, KOTOpPas OTPaXKeHa HOPMOW MaTepuasbHOro npaeax». ITO BepHas
XapaKTepUCTMKa 0COBEHHOCTY MPOLECCYalbHOrO Mo3HaHWs. Ee KpuTuka .
M. Jly3arvHbIM Ha TOM OCHOBAHWM, 4YTO «CrefoBaTeNlb U3y4aeT He HOpMYy
YrO/IOBHOIO MpaBa, a KOHKPETHOE fesiH1e, yCTaHaB/IMBAET ero YepThbl, CBOM-
CTBa», NPeACTaBNSETCS He yoeanTenbHONM. To, YTO cnegoBatenb, Cyf AOMK-
Hbl MO3HATb CYLYHOCTb KOHKPETHOIO fesHMS BEPHO, HO BEPHO 1 TO, YTO UM
Heob6XoaMMO MO3HaTb, SIBNSETCA /I OHO KOHKPETHBLIM MPOSIB/IEHNEM HEKO-
TOPOIA CYLYHOCTK, OTpPaXKeHHOW B HOpMe NpaBa, B 3Tom, B 4acTHOCTW, OCO-
6EHHOCTb Yr0NOBHO-MPOLECCYaNIbHOTO MO3HAHMS.

TeopeTnyeckoe MO3HaHME W MO3HaHWE B YrOMIOBHOM MPOLIECCe OT/U-
yaroTCs Mo CBOEMy NpeaMeTy U MeTody. MMpeaMeT TEOpPeTUUECKOro nosHa-
HUS 6e3rpaHNYeH, ero CoCTaB/sOT HOBble CYLLIHOCTM, 3aKOHOMEPHOCTY pas*
BATUS MpUPoabl U o6LecTBa. MNpeaMeT NPOoLEeccyanbHOro Mo3HaHWs orpa-
HUYEH NPeANMCaHMAMM YrOMIOBHOTO 1 YrON0BHO-MPOLLECCYalbHOTO 3aKOHa,
OH CBfi3aH He C HOBbIMMU, @ C Y>Ke MO3HaHHbLIMM CYLLIHOCTSIMU U1 BbIpaXKeHHbI-
MW B TaKUX MOHSATMSX, KaK COObITUE MPECTYMneHus, BUHA M Apyrue 06-
CTOATENbCTBA, NOA/eXalLVe J0Ka3bIBAHWIO MO YTONOBHOMY feny.

OTANYMTENLHOI YepTOoli NPOLLECCYaIbHOTO MO3HAHKS B CPaBHEHWN C
TEOPETMYECKMM MO3HaHWEM SIBNSIETCA MpaBOBasi pernamMeHTaums npoiecca
MO3HaHUs U BO3MOXXHOCTY MCMO/b30BaHWS TEX UM UHBIX CPEACTB B KauecT-
Be [J0Ka3aTeNbCTB MCTUHHOCTU BbIBOAOB.

3aKoH perynnpyeT AesTeNbHOCTb MO [OKa3blBaHWI0 W Te OTHOLUEHMS,
KOTOpbIe BO3HMKAOT MEXAY YYaCTHUKaMK YrofIOBHO-NPOLLECCYaibHOro fo-
KasblBaHus. MpoLeccyanbHas opma foKasbiBaHWS COLENCTBYET MO3HAHMIO
(haKTOB, YCTAHOBMEHWUIO UCTWHbI B YTOIOBHOM CyAonpon3soacTee. OHa oT-
paXkaeT OCHOBHble METOLO/IOMMYECKME NMONOXKEHUS MAPKCUCTCKO-/IEHMHCKOM
Teopuy No3HaHus. Mpumepom 3TOMy SIBASETCA HOPMA, .MpefycMmaTpuBato-
Las 06513aHHOCTb BCECTOPOHHETO, MOMHOMO M 06LEKTVBHOIO UCCNeA0BaHUS
o6cTosTenscTs ena (cT. 20 YTK).

MpoueccyanbHas (opma npusBaHa 06ecneynTb Hanbonee apheKTnB-
HbIA, ONTUMa/bHbLIA NYTb MO3HAaHWA B YrONOBHOM cygonpomssogcTee. C
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YUETOM MOTPe6GHOCTEl NPAKTVKM M Hay4HbIX UCCNefoBaHWiA npoLeccyanb-
Has (hopma NOCTOSHHO Pa3BMBAETCA, COBEPLUEHCTBYA TEM CaMblM W MPOLECC
MO3HaHWs PaKToB, YCTAHOBMEHNS 06 BEKTUBHOWM UCTUHDI.

3HaueHwve npoueccyanbHoi opMbl J0Ka3bliBaHWS COCTOUT B TOM, UTO
OHa perfiaMeHTUpyeT Bce OCHOBHble CTOPOHbI f0Ka3blBaHMA. 3aKOH onpe-
[enseT npegMeT [oKasblBaHWS, 06CTOATENbCTBA, MOAMEXallMe [0KasblBa-
HUIO MO K&XXJ0MY YrosioBHOMY feny (cT. 68 YTK). B 3akoHe Ha3BaHbl cpef-
CTBa, KOTOpble MOryT OblTb  UCMOMb30BaHbI B  XOfE Yro/0BHO-
MpOLeCCYa/IbHOr0  JOKa3blBaHUsA, B YaCTHOCTW, UCTOYHUKN (AKTUYECKUX
JaHHbIX (cT. 69 YTIK); cneacTeeHHble, cyaebHble eiiCcTBUSA, HanpaBieHHbIe
Ha ycTaHoB/IeHMe UcTuHbI (cT. 70 YTIK 1 ap.). 3aKoHOM YCTaHOBJIEH Kpyr
NI, OCYLLECTBAAIOLMX [OKa3blBaHME W YyYaCTBYIOLLMX B HEM; MPesyCcmoT-
peHbl MX MnpaBa U 0683aHHOCTK, CBSA3aHHbIe C OCYLLECTB/IEHWEM [OKa3blBa-
HUs. HekoTopble nnua (06BMHsAEMbIN, NOTEPMEBLLNI 1 4p.) 0CO60 3aMHTepe-
COBaHbl B pesyfibTatax [oKa3blBaHWsA M0 YronoBHOMY fAeny, B CBA3W C YeM
3aKOHOM NpefyCMOTPeHbl MpoLeccyanbHble rapaHTUK 3aWwmTbl UX Npas u

VHTEPECOB B XO/e [10Ka3blBaH!s. PernamMeHTUpoBaH 3aKOHOM 1 caM MPOLIECC
[JI0Ka3bIBaHWS..

CobntoaeHune npoLeccyasbHOM (POpMbl AOKa3blBaHWUS — 0AHa U3 CTO-
poH o6ecrneyeHns COLMANMCTUYECKON 3aKOHHOCTU B YrOMI0BHOM CyAO0MNpo-
N3BOLCTBE.

B topugnyeckoii nutepatype BbiCKasaHbl Pas/IMUHbIE CYXAEHMS O
CYLLHOCTY [JOKa3bIBaHWS, B YaCTHOCTM O TOM, SIBNSIETCS M OHO /Wb MNpaK-
TWNYECKOI AeATeNbHOCTBLIO CiefloBaTeNs, Cya no cobMpaHuno AOKa3aTeNbCTB
W LW UX MbICIUTENIbHON AEATENbHOCTBIO, MAN CYLHOCTb AOKAa3blBaHNSA
Kak B TOI, TaK 1 B APYroii AesTeNnbHOCTU. B yronoBHOM CyA0nNpon3BOACTBE
NCTWHA YCTaHaB/IMBAETCA U MOCPEACTBOM MPaKTUYECKON AeATeNbHOCTU MO
COOMpaHNI0 [0Ka3aTeNlbCTB U MOCPEACTBOM /IOTMYECKONA, MbIC/IUTENBHOA
[eATeNbHOCTU, CBA3AHHOI C aHaNnn30M JoKasaTenbCcTB. [103TOMY YronoBHO-
MpoLeccyanbHOe [OKa3blBaHNE HEOOX0AMMO paccMaTpuBaTb Kak MpakKTuye-
CKYI0 [eATe/IbHOCTb, 3aKM0YatoLLyHOCs B MPOBEAEHWN CNeACTBEHHbIX, CY-
[eOHbIX AEACTBWIA, HaNpaBNEHHbIX Ha 0OHapY>XXeHWe, 3aKpen/ieHre, MpPoBep-
Ky [,O0Ka3aTenbCTB, U KaK MbICIUTENbHYIO [eATeNbHOCTb, 3aK/IH04atoLLyoCca B
OLIEHKe [10Ka3aTeNlbCTB, 060CHOBaHMW Pe3ybTaToB, BbIBOAOB fOKA3bIBaHUS.

B npoueccyanbHoii Teopun Gblna NpeanpuHATa NonbITKa 060CHOBATS,
UTO «OLieHKa [0Ka3aTeNlbCTB — CaMOCTOSATENbHAsA MpoLeccyanbHas KaTero-
pUsi, HaXOAALLAsACS BHE FPaHuL, MOHATUSA CyAe6HOro AokasbiBaHWs». OCHOB-
Hble apryMeHTbl 3aK1lo4aIuch B TOM, YTO AOKasblBaHME - 3TO COBOKYI-
HOCTb MpoLeccyanbHbIX AEACTBUIA, PernaMmeHTUPOBaHHbIX 3aKOHOM, a MbIC-
NINTENbHBIA NPOLIECC HE MOA/IEXMT TaKOMy PETY/IMPOBaHNIO; a Tak Xe B TOM,
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UTO OLEHKa [0Ka3aTeNbCTB KakK MbICAWUTENbHbIA MPOLECC OT/MYaeTcs OT
[eATenbHOCTU N0 COBMPaHNIO Y UCCNEL0BaHMUIO OKA3aTeNbCTB.

MpaBoBble HOPMbl He MOAMEHAIOT 3aKOHbl MbILLMIEHUs, HO, He-
COMHEHHO, BAMAIOT Ha TO, YTOBbLI MNPOLECC MbILLNEHNA COOTBETCTBOBAS 3TUM
3aKkoHaM. puMepoM TakuxX HOPM MOryT 6bITb HOPMbI, ONpejenstoLme
npegMeT MbICAUTENbHOrO npouecca (CT. 68 YT1K), OCHOBHble Havyana OLeH-
Kn gokaszatenscTB (CT. 71 YTK), TpeboBaHus, CBsA3aHHble C 060CHOBaHWEM
1 MOTVBMPOBKOI MpoLeccyabHbIX peLeHmii (cT. ¢T. 205,301 YMK n ap.).

OueHKa, Kak OfMH W3 3NeMEeHTOB MpoLecca [OKasblBaHus, ec-
TECTBEHHO, OT/IMYAETCA OT ero ApYrux 3/1eMeHTOB: CO6MpaHus, NMPOBEPKM
[0Ka3aTefibCTB, HO 0TOPBAThb ee OT APYrMX 3/IEMEHTOB [10Ka3biBaHWUA U Bbl-
BECTW 3a ero npegesibl HEBO3MOXHO. JTO HapyLUMT eAMHCTBO MmpoLiecca fo-
KasblBaHUs; cobupaHve 1 NpoBepKa J0Ka3aTeNbCTB B OTPbIBE OT UX OLEHKU
CyLLEeCTBOBaTb He MOryT. B Xxofe cobupaHus U NPOBEpPKW [OKA3aTeNnsCTB
CNefioBaTeNN U. CybW B OMPeSeneHHO Mepe OCYLLECTB/ISKOT U UX OLEHKY.

XapaKTepHoiA YepToli MO3HaHUs B YTOIOBHOM CYJOMPOM3BOACTBE SIB-
NSETCA TO, YTO OHO COCTOMUT HE TOMbKO B BbISABMIEHUN (PAKTUYECKUX 06CTOS-
TEeNbCTB YrofIOBHOIO feNa, a UB UX YA0CTOBEepPeHUW B NOPSAAKe, NpeaycMoT-
PEHHOM 3aKOHOM. Y[0CTOBEpUTE/bHAA? CTOPOHA MO3HABaTeNbHOW AedTellb-
HOCTW VMMeeT ocoboe 3HayeHWe B YrofloBHOM CyJonpou3BoacTee. B xope
Yr0M0BHO-MPOLIECCYa/IbHOMO [OKa3blBaHMA BaXKHO He TO/LKO NOMYYUTH CBe-
JeHus o (hakTax. [Jns NonHOro no3HaHus 06CTOATENbCTB, NOAJIeXalLmnxX 40-
Ka3blBaHWIO, BAXHO 3TW CBEEHUA 0 (akTax Y[OCTOBEPUTL B MOPSAAKE U
Crnoco6oM, NpefyCcMOTPEHHbIM 3aKOHOM. Y JOCTOBEPUTE/IbHAA CTOPOHA fes-
TeNIbHOCTM B MO3HaBaTe/bHOM MPOLECCe COAECTBYET MPOBEPKE U OLEHKE
[0Ka3aTenbCcTB, (POPMUPOBAHUIO BHYTPEHHETO YOEXAEHUSA Y UL, OCYLLECT-
BAIOLLMX fOKa3biBaHWe. OHa No3BOMSET aKTVBHO Y4acTBOBATL B MPOBEpKe
[oKa3aTeNbCTB BCEM APYrUM Cy6beKTaM yrosoBHO-NPOLECCYabHOro foKa-
3bIBAHWA. Y 0CTOBEPUTENIbHAA LEeATENIbHOCTL 06eCrneynBaeT HeobXoauMble
ycnoBus 41 060CHOBaHWS Y MOTUBMPOBKM BbIBOLOB, KOTOPbIE COAEPXATCA
B NMPUHNMAEMbIX PELLIEHMAX, & TaKXe /1 NPOBEPKMN 3aKOHHOCTU 1 060CHO-
BaHHOCTY 3TUX PeLUeHWii. Y A0CTOBEpUTENbHAA [eATeNbHOCTb COfeiCTBYET
YCTaHOB/IEHWNIO 0OBLEKTVUBHOM UCTUHBI, JOCTOBEPHOCTM MOYYEHHbIX B X04€
[0Ka3blBaHUsA 3HAHWIA.

B YrosioBHO-NpoOLEcCyalbHOM  TEOPUM  BEPHO OTMEYaeTCs  He-
COBMaJEeHNe NOHATW A UCTUHHOCTM 1 AOCTOBEPHOCTU. MICTUHA — 9TO COOT-
BETCTBME HALLEro 3HaHWs OGLEKTVBHOW [E/CTBUTENLHOCTW, a [40CTOBEp-
HOCTb — €llie ¥ 060CHOBAHHOCTb 9TOTO 3HaHWs. OfHAKO C TOUKU 3PEHMS
MPaKTUKM YroN0BHO-NPOLIECCYanbHOIO [10Ka3bIBaHUS HEMb3 CYMTaTb UCTU-
HY YCTaHOB/IEHHOIA, €C/ OHa He 060CHOBaHa. B aToM cmbicrie npas M. C,
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CTporoBuy, yTBepX/as, UTo B YrO/IOBHOM CY/IOMPOU3BOACTBE MOHATHE «UC-
TWHbI COBMAAET C MOHATUEM JOCTOBEPHOCTM.

Y [OCTOBEPUTENbHBIN XapakTep MpoLecca NO3HaHWsS BAMSET Ha 06oc-
HOBAaHHOCTb W [JOCTOBEPHOCTbL 3HaHWIA B YrO/IOBHOM CY/J0NPOM3BO/CTBE.

JloKa3blBaHWe YacTO OMPefensoT KaK AesTeNbHOCTb MO COBMpaHuto,
MPOBEPKE 1 OLIEHKE (haKTUUECKUX [aHHbIX. HO [10Ka3biBaHWe B YrO/IOBHOM
CY/[IONPOU3BOACTBE ITUM He OrpaHMuMBaeTcs. [loKasbiBaHWe, CBA3aHHOE C
BbISICHEHMEM (DAKTUUECKMX flaHHbIX, «...NPOOMKAETCA A0 TeX Nop, Nnoka uc-
CMiefjloBaHNe He MPUBEAET K OMPefeneHHOMY BbIBOAY (Tesucy, (hopmyre),
KOTOpbIi BOM/IOLAETCSH B KOHKPETHOM MpPOLECCyasibHOM peLleHnn. C 3Toro
MOMEHTa 1CCnefjoBaHMe Beeld Mpo6/ieMbl O MPECTYNIEHUM U YTOMOBHOI OT-
BETCTBEHHOCT MPEBPALLAETCs B [OKasblBaHWe, 06OCHOBAHWE YXKe AOCTUT-
HYTOTO BbIBOAA, Teauca». OBOCHOBaHMWE KOHKPETHOFO Te3Wca, BbiBOAA B
OfHOM C/ly4ae paccMaTpuBatOT KaK MHOE 3HaUYeHWe MOHATUS [0Ka3blBaHWs,
B OT/IMUME OT [0Ka3blBaHWs MO COGMPaHWIo, NMPOBEPKE W OLEHKE (haKTuye-
CKUX [JaHHbIX; B APYrOM — Kak 3/MeMEeHT efiHOr0 MPOLIECCa [0Ka3bIBaHUS.
B. [. ApceHbeB NPeanoXun «...pasnnuaTb B 06LLIEM MOHATUM [J0Ka3bIBaHWS
B YTrOMIOBHOM MpoLiecce, NpeaMeTOM KOTOPOro SIBASOTCS PasnnyHbIe Noso-
KEHWs, 0COGOe MOHSTVE YrO/IOBHO-MPOLECCYaTbHOMO [J0KasblBaHWS Kak
CneundmnYeckoro YronoBHO-NMPOLECCYarbHOT0 UHCTUTYTA, NMpeaMeToM Ko-
TOPOro SBASIOTCS TOMLKO (PAaKTUYECKME 06CTOSTENLCTRA [iENa».

CneayeT 3aMeTUTb, UTO [JOKa3bIBaHKe B BUAE 0GOCHOBAHWS KOHKPET-
HOro Tesvca, BbIBOAA He BCErfa OCYLIECTB/SETCS MMLLb MOC/E TOFO, Kak B
YTO/IOBHOM CYJOMPOU3BOACTBE MOHOCTbIO 3aKOHUMTCS [0Ka3blBaHWEe B BU-
Je coBupaHus, NMPOBEPKM U OLEHKM (aKTUYECKMX AaHHbIX. OGOCHOBaHWe
TECHO CBS3aHO C UCCNEe0BaHNEM (HaKTUYECKUX AaHHbIX, C OLEHKON 1 Npo-
BEpPKOVi 0Kas3aTenbCTB. C Kakux 6bl MO3ULMIA He MOAXOAUTL K 0GBACHEHWIO
MOHATUA [0Ka3blBaHWs B YTO/IOBHOM CyJOMPOM3BO/ACTBE, €r0 CMefyeT pac-
CMaTpyBaTb KakK eAMHOE TMOHSTME, TOX/ECTBEHHOE MOHSTUIO Mpo-
LieCCYa/IbHOTO A0Ka3blBaHWS, UMeS B BUAY BMECTE C 3TUM flBa BO3MOXHbIX
ero acnekTa: [0Ka3blBaHWe-coGMpaHue, NPOBEPKA U OLEHKa (haKTUYeCKMX
JaHHbIX: [10Ka3blBaHMEe-060CHOBaHME BbIBOJOB, K KOTOPbIM MPUXOAAT ML,
OCYLLECTB/SIOLLME YTONOBHO-MPOLECCYaNIbHOE [0Ka3blBaHWE.

YunTblBas BO3MOXHOCTb Pa3HOACTMEKTHOFO TOJKOBAaHUS TepMUHa
«[l0Ka3blBaHVe», HEOGXOAMMO, KakK NpaBubHO 3ameTun B. M. CaBuLKWA,
BEPHO OMpeaensiTh, KaKyt0 CMbIC/IOBYH HarpysKy HeceT 3TOT TEPMUH B Ka-
S300M KOHKPETHOM C/lyyage, YTO BaXHO A/s NMPaBU/bHOTO MOHUMAaHWs MHO-
X MHCTUTYTOB f10Ka3aTelbCTBEHHOTO NpPaBa.

Mo3HaHWe B YrofIOBHOM Cy/[OMPOM3BOACTBE OCYLLECTBASETCS C MO-
MOLLbIO YTOMOBHO-TMPOLIECCYa/IbHOTO A0KasbiBaHUs. JIWlWb Ha OCHOBE Mpo-
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LieCCyanbHOro [JoKasblBaHWs C COB/HOAEHMEM €ro MPOLECCyanbHO (hopMbi
BO3MOXHO YCTaHOB/EHME OBGBLEKTUBHOM WCTUHBI, BbISCHEHWE 06CTOS-
TeNbCTB, MOANEXALLMX 40Ka3bIBaHMIO MO YrofoBHOMY eny. Ho 13 Toro, uto
YrONOBHO-MPOLIECCYaIbHOE [J0Ka3blBaHWe — €AWNHCTBEHHbIA MyTb 060CHO-
BaHMs UCTVHHOCTY BbIBOJOB B YrOMOBHOM CY/OMPOM3BOACTBE, HE CrefyeT,
KaK MHOrja nonaratoT, YTo Mo3HaHWe B YrofoBHOM Cy/0NpoOK3BOACTBE BO3-
MOXHO «He MHaye, KaK MyTem NpoLeccyanbHOro AoKasblBaHUs». [Mo3HaHe
HE WCYepnbIBAeTCS Yro/0BHO-NPOLLECCYanbHbIM [O0Ka3blBaHUEM, eMy W3-
BECTHbI M MHble (hOPMbl NMO3HABATENbHOI AeATeNbHOCTU. OHW He SBSOTCS
peLLatoLLyIMK, He 3aMeHSItOT MPOLECCyaNibHOe [0Ka3biBaHWe, He MOTYT C/y-
XWTb 060CHOBaHWEM MPUHVMAEMbIX PELLEHUIA, HO CBOEiA BCMIOMOraTe/bHOi
PO/bIO MO OTHOLLEHWMIO K NPOLIECCYanbHOMY [0KasbiBaHWIO COAE/CTBYIOT
MO3HaHMIO B YTO/IOBHOM CY/I0MPOU3BOACTBE.

Mo3HaHWe — NPOLLECC CMOXHBINA, He BCerga OHO HauMHaeTcs ¢ npo-
LlecCyanbHOro JoKa3sblBaHWs, UHOTAA eMy NPefLLlecTBYeT AeATelbHOCTb, Ha-
npaB/fieHHas Ha MOWUCK HOCUTENen HYXXHOW MH(opMauumn, oT6op 3TOR WUH-
thopmaLmmn 4ns nocnegytoLleidi paboTbl C Heli NyTeM MpoLeccyansHoro fo-
KasbiBaHWA. B xoge HabnofeHwin, ompoca rpaxpaH v Mpu NpoBefeHWM
CNefCTBEHHbIX AeCTBMIA (06bICKa, OCMOTpPa, AOMpoca cBuaeTeneid n T. 4.)
CnefoBaTento NPUXOAUTCA UMeTb feno ¢ 6oMbwmnM 06LEMOM Pa3/IMUHONA
MH(opMaLMK, CBEAEHMAMN O (DaKTax. KOTOPbIE eLle He CTanu [OKasaTeb-
cTBaMW. Ha 3TOM YpOBHE MO3HaHWA eMy Y)XXe NPUXOAUTCSH aHaM3NPOoBaTh
3Ty MH(OPMALMIO, OLEHMBATb NOJTyYeHHble CBELEHUA O (pakTax, peLuarb
BONPOC 06 MX OTHOCMMOCTU K fiefly U HEOOXOAUMOCTY UX MPOLIECCYa/IbHOro
OhopM/IEHNA KaK foKa3aTenbcTB. Mo3HaHWe C MOMOLLbIO Takol MH(opMa-
LN He eCTb ellle NnpoLeccyanbHOe [oKasbiBaHWe, HO OT 3TOT0 OHO He Mepe-
CTaeT ObITb NO3HAHWEM.

Mo3HaHMIO B YroMOBHOM Cy[ONPOM3BOACTBE COAENCTBYET oOne-
PaTUBHO-PO3bICKHAS EATENbHOCTb. ITO He NpOLecCyasbHast AesTeNbHOCTb
1 B XO[€ €€ Hefb3s MoMYyYNTb [OKA3aTeNbCTBA, HO MOXHO 0GHAPYXXUTb 06b-
eKTbl — HOCUTENN [0Ka3aTeNbCTBEHHOM MHAOPMaLK, KOTOPbIe 3aTeM MO-
ryT 6bITb MCMO/b30BaHbI B MPOLIECCYa/IbHOM [0Ka3blBaHWUM W CTaTb UCTOY-
HVKaMW CBEfIEHUiA O (haKTax.

C nosHaHWeM CBsi3aHa W Mpo6ieMa MHTYUUMM ee POSIn B YTO/IOBHOM
CY/IONPOV3BOACTBE. B topuUANYECKOi NUTEpaType 3HAUeHWe MHTYULMK s
MPOLECCYaNbHOTO MO3HAHMS, C OfjHOM CTOPOHbI, MO/IHOCTHIO OTBEPraeTcs, C
ApYroii — 060CHOBLIBAETCS. BpsiA M MOTYT 6bITb COMHEHUS B TOM, YTO UC-
TWHA MOXET BbITb NO3HAHA UHTYUTVBHO. PasymeeTcs, 4715 YroloBHOrO Npo-
Liecca 3TOro0 HeaoCTaTouHO. Ho MpakTuKa yronoBHO-MPOLECCYalbHOrO [0-
Ka3blBaHWs CBUAETENLCTBYET O TOM, YTO MHOTAA UHTYUTVBHAS [OrajKa cre-
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[0BaTeNs CoAeicTBOBasa Pa3sBUTUIO BEPCHUiA, MPOBEPKa KOTOPbIX NpUBOAMIA
K YCTaHOB/IEHNIO UCTWHbI. B 3TOM ¥ COCTOUT 3HAYeHWe UHTYULUN ONS Mo-
3HaHuA. Kak BepHo 3ametun A. M. JlapuH, «aoragky Hefb3sl nepeoLleHu-
BaTb, HO HeNb3s U UrHOPUPOBaTb — OT Hee HepesKo OepeT Havano nyTb K
NCTUHE.

O TOM, 4TO Ha MO3HaHWe B YrofI0BHOM CYyZAOMNPOW3BOACTBE BUAKOT HE
TOMbKO CPefCcTBa MpPOLEecCyasibHOro foKasblBaHWS, CBUAETE/IbCTBYET U TOT
(haKT, UTO Ha pa3/IMYHbIX CTaAUsAX YroIOBHOrO npoLecca No-pasHomy peLua-
eTCcA BOMPOC O AOMYCTUMbIX CPeAcTBax [OKasblBaHWA. Tak, 06bACHeHUA
0YeBMALEB B CTaAuu BO3GYXXAEHWUSA YrOMI0BHOrO fefna MOryT 6bITb UCNOSb-
30BaHbl [J151 pELLEHNst BONPOCA O Ha/IMuMy OCHOBaHWi K BO36GYXXAEHMIO YTrO-
JIOBHOrO fena. Ha nocnefytowiyx ctaguax npoLecca OHY TePAIOT CBOE 3Ha-
YeHMe Kak UCTOYHMKM CBEAEHWI O hakTax, U JOMKHbI ObiTb 3aMEHEHbI MO-
KaszaHuAMW cBUAeTeneil. Ho i No3HaHWS OHW He MOTepsnM MOMHOCTHHO
CBOEr0 3HAYEHUS 1, ECAI MEXAY HUMM 1 NMOKa3aHUAMN CBUAETENE BO3HYK-
HYT CYLLECTBEHHbIe MPOTMBOPEUUSs, CBELEHUS O (haKTaxX AO/KHbI MpoBe-
PATLCA, YTOUHATLCA. B 3TOM CUTyauum 06bACHEHUS OYEBUALEB, HE SBNASCh
CPefCcTBOM MPOLLECCYa/lbHOMO [0KasbiBaHWA, 04HAKO, MPOAO/KAKT BMATHL
Ha NPOLeCC No3HaHs.

B topuanyeckoii inTepaTtype BbiCKa3aHbl PasfinyHbIe CYXXAEHWS O CO-
OTHOLLEHWN MO3HAaHWS M [O0Ka3blBaHWS B YrO/I0BHOM CyZOMNpPOU3BOACTBE.
ECTb MHEHMWe, YTO OKa3blBaHWE — 3TO «MO3HABATE/bHBLIA U YA0CTOBEPU-
Te/IbHbIIA NMPOLLECC B CYAOMPOU3BO/CTBE...». 13 HEFO BbITEKAET BbIBOZ O TOM,
UTO [J0Ka3bIBaHME KaK MOHSTYE LUMPE MO3HAHMS, MOCKOMbKY VMEET He TOfb-
KO MO3HaBaTe/bHbIMA, HO W YAOCTOBEPUTENbHBIA XapakTep. MMpu 3ToM He
YUNTBHIBAETCS, YTO [OKa3biBaHWE He eAMHCTBEHHOE CPEACTBO MO3HaHUS, a
TaKkKe TO, UTO YOCTOBEPUTE/bHAS AeATENbHOCTL XapaKTePH3YEeT He TO/bKO
[0Ka3blBaHWE, HO U MHble CMOCO6bI MO3HaHWs. [lpyroe MHEHUE COCTOMT B
TOM, YTO «...NPOLIECC AO0KA3bIBaHUS W ECTb MPOLIECC MO3HaHWS (aKToB, 06-
CTOSATE/NbCTB YTONIOBHOIO JeNax.

OnpefieNieHHoe eVHCTBO MNO3HAHUS U [JOKA3bIBAHWUA HE 03HAYaeT KX
MOMHOTO COBMajieHNs B YrofOBHOM CyA0mnpou3BoacTee. Kak yxe oTMeua-
I0Cb, OCHOBHbIM CPEACTBOM MO3HAHUA SB/ISETCS YrO/I0BHO-NPOLECCYyasibHoe
[0Ka3blBaHWe, HO MO3HAHUI0 CMOCOGCTBYIOT 1 UHbIE MePbI: Kak Go/ee eMKoe
MOHSTVE, MO3HaHKE OXBaTbIBaeT COBOI BCE CPeACTBa, COAENCTBYHOLLME YC-
TaHOB/EHUH0 06BEKTUBHOI UCTUHBI B YTONOBHOM Cy/0MPOM3BO/CTBE.

WTak, [OKasblBaHMe MO YrOMOBHOMY [Jely — 3TO  YrO/IOBHO-
MpoLIecCyabHas AeATeNbHOCTb 1 OTHOLLEHWS, OCYLLECTBSEMbIE B MOPSAKE,
NpeAyCMOTPEHHOM 3aKOHOM, M 3aK/oYatoLMecs B COBMPaHUM, MPOBEpPKE,
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OLleHKe [0Ka3aTeNbCTB, 060CHOBAHWUM BbIBOLOB MO fAeNy B LeNISX YCTaHOB-
NeHWS UICTWHbI U peLleHns 3a4a4 YrosioBHOro npotiecca.

Onpegenss gokasbisaHve, ®. H. ®aTkyiivH NULET, YTO OHO 3aK/to-
yaeTca «B 060CHOBaHUW JOCTOBEPHbLIX BbIBOLOB MO Aeny». B xofe foKa3sbl-
BaHUA He Bcerfa 060CHOBbIBAIOTCS [OCTOBEPHbIE BbIBOAb!, MHOMAA 3TW Bbl-
BOZb! ObIBAOT OLUMGOYHBIMU, HO A0Ka3blBaHWE OT 3TOro He nepecTaeT ObITh
[lOKa3blBaHVWEM, OHO OKas3blBAaeTCA TO/IbKO MOPOYHbIM. [JOCTOBEPHOCTb Bbl-
BOZI0B — OOBEKTMBHAA UCTUHA, 3TO — Lie/b J0Ka3bIBaHWS, TpeboBaHuWe, Ko-
TOpOe J0/MKHO 6bITb NPeAbABNEHO K [A0Ka3blBaHUIO, HO 3TO He NPU3HaK ca-
MOrO MOHATUA AOKa3bIBaHMS.

CyLHOCTb U OCHOBHbIE CPeACTBa [0KAa3biBAHUA ABMAIOTCA eAVHbIMU
Ha NPOTSHKEHMM BCErO Yro/I0BHOIO MPOLecca, B KaXkAoi ero ctagum. Ho Ha
HEKOTOPbIX CTaamMsax npouecca AoKasblBaHWe 0651a8aeT onpeaeneHHbIMA
0co6eHHOCTAMU. OHKM KacatoTca npesameTa 1 CPefCcTB AOKa3blBaHUS.



H. I'. CToinko
HenokazaHHOCTb OGCTOATE/ILCTB YrO/IOBHOIO Aena
KpacHosapck, 1984, c. 6-10

MNOHATUNE HEAOKA3SAHHOCTU
OBCTOATE/IbCTB ¥YITOJIOBHOIO AENTA

YT0/10BHO-NPOLECCya/IbHOe fOKa3blBaHVe
N Hel0Ka3aHHOCTb 06CTOATENLCTB YrONOBHOIO fena

«MccnefoBaHne UCTUHBI CaMO JO/MKHO OblTb UCTUHHBIM, UCTUHHOE
1CCnefioBaHNe — 3TO pasBepHyTas UCTUHA, PasbefuHeHHbIe 3BeHbs KOTO-
POl COEANHAOTCS B KOHEYHOM UTOrEe».

Hayka M npakTuKa CTasfT [aHHOE METOAO0/0rMYecKoe MO/oXKeHue
MapKCcK3Ma-NeHNH13Ma BO [aBy yrnia Bcex 06s1acTeii YenoBeyeckoi ges-
TEeNbHOCTW, B TOM YMCNe U MpoLeccyanbHOro fokasbiBaHus. Crefosatesb-
HO, 06 WCTMHHOCTM pe3y/bTaTa NMocnefHero MoXHO CyAUTb MO MPaBUbHO-
CTM 1 3aKOHOMEpHOCTW ero nosny4veHus. [ns [oKasbiBaHWA BaykHO, COOT-
BETCTBYET UMW HET BbIBOA AEVCTBUTENLHOCTU, U TO, B CUJTY YEro, Ha KakoM
OCHOBaHMN MOXXHO FOBOPUTL 06 3TOM.

B HacTosLlee Bpems BbILLECKAa3aHHOE TaK WM WHave pasfensercs
60MbLUMHCTBOM NPOLIECCYa/IUCTOB, XOTA B UX MO3ULMAX CYLLECTBYIOT U He-
KoTopble pasnnuma. Tak, M. C. Ctporosuy, B. M. Casuukuid, /1. [. Koko-
peB nosaratoT, YTO AOKasblBaHMe— 3TO efUHOE NOHATME, KOTOPOe MOXHO
paccmaTpuBaTth B [BYyX acnekTtax: kak 060CHOBaHMWe BbIBOAOB MO Aeny U Kak
cobupaHuve, NPOBEPKY U OLEHKY [oKa3aTenbeTB, ®. H. daTkynnnH noHnma-
€T nof 060CHOBAHWEM 3/IEMEHT €AIMHOr0 NPOLIecca YCTaHOBNEHWS UCTUHbI B
cygonpoussogcTee, A. P. PatnHos 1 H. A. FKy60BMY — CTOPOHY 3TOrO
npotiecca.

Kak BuAHO, onpefeneHne COOTHOLLIEHMS yKasaHHbIX acneKkToB [oKa-
3blBaHWA BO BCEX MPUBELEHHbIX TOYKaX 3peHus pasnuyHo. Mpuyem obpa-
LLIAKOT Ha cebf BHMMaHWe TO, YTO MOYTM BCe BbllLeyKa3aHHble aBTopbl pas-
rPaHUYMBAlOT M JaXe B KakOW-TO Mepe MpOTMBOMOCTaBNAT 060CHOBaHMWE
BbIBOZOB M MPOBEPKY A0Kas3aTensCTs Mo YrofioBHOMY fAeny. Ha Hall B3rnqag,
3TO He COBCEM MPaBW/ILHO MO CNeA3HOLLAM NPUYMHAM.

Mpexnge Bcero, Heo6XoAMMO OTMETWUTb, 4UTO, OyayuM pasHo-
BMAHOCTBIO MO3HABaTENbHON [EATeNbHOCTH, [OKa3blBaHWe MOAUMHEHO 06-
LLYM Npasunam 1 3aKOHOMEPHOCTAM MO3HaHWUA: BO-MEPBLIX, B [OKa3blBaHNU
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«[eACTBYeT» ANAIEKTUKA, BO-BTOPbIX, AOKa3blBaHWe - 3TO AMaieKTuye-
CKOe MOo3HaHWe [eiiCTBUTENIbHOCTH, TO eCTb MO3HaHWe OOBLEKTUBHOW Aa-
NEKTUKMN 1 COOTBETCTBYIOLLAs eil AnaneKTUKa Belleid. Hadye roBops, cnegy-
eT pasnyath «AMANEKTUKY [O0KasblBaHWS», 3aKIouatollytocs B - «npu-
HYANTENbHOM» OCYLLECTB/IEHAN B HEM 3aKOHOB ANANIEKTUKN, W «ManekTu-
Ueckoe [l0Ka3blBaHMe», 3aK/H0YatoLLeecs B NOAX0ME K «eMy C NOHUMaHWUEM
3aKOHOB ANa/IEKTUKN.

He cnyuaiiHo Ha 3To o6patan BHUMaHue ®. SHrenbc: «K guanekTu-
4ECKOMY MOHMMAaHMWIO MPUPOALI MOXHO MPUIATK, BYAYUM BbIHYXAEHHBIM K
3TOMY HaKOMASOLWMMUCA haKTaMy eCTECTBO3HaHWSA; HO ero MOXHO fierye
JOCTUIHYTb, €CIN K AMANeKTUYECKOMY XapaKTepy 3TuX (pakTOB MOLOATH C
MOHMMaHNEM 3aKOHOB AMaNeKTUYECKOTO MbILLIEHNS».

[JaHHoe 06CTOATENLCTBO, HO B APYrOM OTHOLLEHWW nogyepkuBan B.
WN. JNleHnH: «Mbl [O/MKHbBI... CNOCOBCTBOBATL  CO3HATENLHOMY BblGOPY
CPeACTB, NPUEMOB 1 METOA0B 60pbbbl, CMOCOBHBIX MPW HaUMEHbLLIEN 3aTpa-
Te CUN faTb HanbosbLUMe U Hanbonee MPOYHbIE Pesy/bTaTbl».

B 3Tol1 CBA3W MPUHLUMNMaILHO NpaBW/IbHBIM MPeaCcTaBnseTcs yTBep-
naeHve J1. M. BacunbeBa, 4T0 «3(PEKTUBHOCTb MO3HABATENbHOM AEATE/b-
HOCTW crefoBaTens M cyfa OObeKTUBHO [eTepMUHMPOBaHa CO3HaTEe/bHbIM
1CMOMb30BaHNEM 3aKOHOB AUASIEKTUYECKOR M (HOPMaSIbHOM NOTWKN B AaH-
HOl  cneumduryeckoii cepe 0OLLECTBEHHON NMPAKTUKM».

Cka3aHHOE 03Ha4aeT, YTO MbIC/UMTENbHAA [eATeNbHOCTb B J0-
KasblBaHUM NOLYMHSETCA 3aKOHaM AMANEKTUYECKOW (M hopMasibHOM) noru-
K/ 1 MO 3TON MpUYMHE Pa3BMBAETCS KakK TEOPETMYECKOe [0Ka3aTeNnbCTBO.
MpakTnyeckas Xe [eATeNbHOCTb MPeAcTaBnseT Co60i 06BLEKTUBHYHO
OVaneKTUKy, BHYTPEHHSS CTPYKTypa KOTOPO/ COBMafaeT C BHYTPEHHEN
CTPYKTYPOI1 ANaNeKTUYECKOr0 MbILLIEHNS B JOKAa3blBaHWN.

B ananeKTM4ecKoii Normke TeOpeTUYECcKoe [0Ka3aTeNbCcTBO AeNTCS
Ha [Ba 3Tana: noruyeckoe o6ocHoBaHue (MOCTPOeHWE) U nposepka. log
060CHOBaHMEM MOHUMAIOT NOCTPOEHME Ha OCHOBE MCXOAHOW Maen onpefe-
NeHHOI TEeOpUM MK TEOPETUYECKO CUCTEMbI, MEPECTPOIAKY, pasBuUTHe 3TOI
naeu; nog NpoBEPKOI — OKOHYaTEeNIbHOE, A0KA3aTeIbCTBO UCXOAHOW Maen
(HenocpeaCTBEHHOE M NPAKTUYECKOE NMOATBEPXKAEHMNE, 0OBACHEHWE).

BblpaXeHne Ha3BaHHbIX, [BYX MOMEHTOB TEOPETUYECKOro [o-
KasaTenbCTBa B YrO/I0BHOM MPOLLECCE HOCWUT CMeuuUYecKuidi xapakTep.
O6yCnoBneHo 370, rNaBHLIM 06Pa30M, TeM, UTO MbIC/IUTENbHAsA U NpaKTUYe-
CKasl [ledATeNbHOCTb B [l0Ka3bIBaHUW CNNUTLI BOeAMHO. CnefosatensHo, 060c-
HOBaHMWe B YrOMIOBHOM MPOLIECCE — He TOMIbKO TEOPeTUYECKOe, NOrMYecKoe
MOCTPOEHME, HO W COOTBETCTBYHOLLAA eMy NpaKTUyecKas opraHusaums Jo-
KasblBaHWs, B CBA3M C YeM MOLTBEPXAEHWNE UCXOAHOW maen (nposepka) B
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[0Ka3blBaHWM BbICTYMaeT B e4MHCTBE, COBMNaAaeT C ero opraHusaumeii. Peyb
WOET, MO BCeil BEPOATHOCTW, 06 OpraHM3aLmmn B CUCTEMY MPOLECCYabHbIX
[JeliCTBMA N [0Ka3aTeNbCTB ((haKTUHECKMX [aHHbIX). 3TO M eCTb, Ha Hall
B3r/15f, 060CHOBaHWE B YTOMIOBHOM CYZONPON3BOACTBE.

JlokasbiBaHWe, TaKUM 06pa3oM, MOXeT ObITb NPefCTaBleHo B CaMOM
obLLeM BuAe Kak (DYHKLMOHMPOBaHME U pa3BUTHE CUCTEMbI «MPOLECCyasb-
Hble 4e/CTBNA-A0KAa3aTebCTBaY.

OfHako NOBTOPSiEM, B OPUAMYECKON NuTepaType NOHATUA «0BOCHO-
BaHMe» U «NPOBEPKa» He TONbKO pasrpaHuyeHbl, HO U 3a4acTyto MpoTMBO-
MOCTaB/eHbl APYr APYry Kak pasnyHble XapakTepucTUKWU [O0KasblBaHWS.
[Mpn 3TOM HUKTO He 06paLLaeT BHAUMAHWA Ha TO, YTO JaHHble NOHATUA 6/n3-
KV Opyr Apyry B (Mn0CO(ICKOM CMbIC/IE, & 3TUMO/OTMYECKU, MO CYLLECTBY,
paBHO3HauHbI. 34eCb MOXET BO3HWKHYTbL BOMPOC: a He HarosHeHbl i faH-
Hble MOHATVA B YTOMIOBHOM MPOLIECCE KAUYECTBEHHO WMHbLIM, CMELM{UYECKUM
COEPXXaHMEM, HEXENN aHANOMNYHbIe NMOHATUS B AUANEKTUYECKOI Nornke?

Tak; no MHeHuto A. P. PatuHosa 1 H. A. Aky60B1Y, JoKa3biBaHUE B
LLIMPOKOM CMbIC/E eCTb MOATBEPXKAEHWNE, YA0CTOBEPEHNE MPaBUIbHOCTU Ka-
KNUX-MBO MbICNER, peLleHunidi Npy NOMOLLM apryMeHTOB, 40BOLOB, (aKTOB.
OueBngHoO, AaHHOe onpefeneHue fOKasblBaHWA COBMAaJAET C onpefeneHem
MPOBEPKM B AWANEKTUYECKOW noruke. TOUYHO Tak e U OnpefeneHve npo-
BEPKM [JOKa3aTe/bCTB B MPOLECCYasbHOM CMbICME MO CBOMM CYLLECTBEHHbIM
MpM3HaKaMm COOTBETCTBYET OMpefeneHN0 NPOBEPKM UCXOAHON 1aen B Teo-
PETMYECKOM [0Ka3aTe/bCTBe.

Mo 37O NpuUKHE NOHUMaHWe [A0Ka3blBaHUA KaK 060CHOBaHWSA BbIBO-
0B MO [leNy 1 ero COOTHOLLEHWE C I0KasbiBaHeM — cobupaHunem, nposep-
KOV 1 OLLEHKOI OKa3aTeNbCTB — HY)XXAAETCA B HEKOTOPbIX YTOUHEHUSX.

Bo-nepBbix, 060CHOBaHWe BLIBOAOB MO fieNy BHYTPEHHe NpUCyLLe ao-
Ka3blBaHWIO, AIBNISIETCS €ro CTOPOHON W y>Ke BCeACTBME 3TOM0 HauMHaeTcs,
He MOXET He HauaTbCsi  OJHOBPEMEHHO C COBMpaHMeM, MPOBEPKON U OLLeH-
KOV JokasaTenscTB.  Bepab v cobupaHue, U NPOBEPKA, U OLEHKa (akTuye-
CKVX aHHbIX 0OBEKTUBU3MPYIOTCA B MPOLeCCyanbHbIX LeACTBUAX, Harpas-
JIEHHbIX HA [JOCTUXKEeHWEe Takoro YpPOBHS OpPraHu3oBaHHOCTU [0Ka3biBaHUS,
KOTOPOMY B MPUHLMME A0/MKHA COOTBETCTBOBAB UCTMHA. Kpome Toro, BcS
JeqTensHoCTb MO [j0Ka3bIBaHWIO NPOTEKAET B NPOLiECCyasibHO (hopme, per-
NaMEHTVPYIOLLIE NO3HaHKe B YTrONOBHOM CyJONPOW3BOACTBE Kak yAoCTO-
BepeHWe, 060CHOBaHWE, MOATBEPXEHWE BbIBOAMMOrO 3HaHMA, NMOCTPOEHWe
CUCTEMbI «MpoLieccyanbHble feiCTBUA-[oKa3aTeNsCTBay. CrefoBartesbHo,
cobupaHue, NpoBepKa 1 OLeHKa (PaKTUYECKUX JaHHbIX Pa3BEPTbLIBAETCA Kak
060CHOBaHWe BbIBOAMMOTO 3HaHMA.
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Bo-BTOpbIX, B CBA3W C 3TUM MOAPa3fe/eHne foKasbiBaHWS Ha cobumpa-
HWe, NPOBEPKY M OLEHKY BYAEeT OTpaxaTb, MPex/ae BCEro, IOrMYecKyr no-
CNefi0BaTeNbHOCTb OMEPUPOBAHNS KXKAbIM 40KA3aTe/IbCTBOM B OTAENbHO-
CTW M Ha 31EMEHTaPHOM YPOBHe 0603Ha4aTh 3Tarnbl ero OpMUpPoBaHWii. B
TO XXe Bpemsi, OyAyun BK/HOUEHHBIM B OOLLYHO CUCTEMY AOKa3blBaHMS, Kak-
[blIi 371EMEHTAPHbIN aKT cObMpaHs, MPOBEPKM M OLLEHKN B COBOKYMHOCTU C
ApYTMM NpuobpeTaeT XapakTep A0/rOBPEMEHHOr0 MpOLecca, OCyLLEecTB-
NSIEMOro B TOM WM MHOIM Mepe Ha NPOTSHKEHUM BCEro CyA0npon3BoacTea. B
3TOM CMbICNe  yKa3aHHbIe aKTbl MOMM Obl ObITb Ha3BaHbl 31eMeHTaMm fo-
KasblBaHWs, KOHKPETHOE COYeTaHMe KOTOPbIX XapaKTepu3yeT Mo3HaHMe Mo
YronoBHoMy feny. Ho feno B TOM, YTO OHM (haKTUYeCKW MOryT 6bIThb CBe-
O€eHbl K TOM WM MHO CTOPOHe AoKasbiBaHus. [oaTomy, gymaeTcs, npa-
BWUMbHEE CYWTATb ero 3JeMeHTaMu NpoLeccyaibHble AeMCcTBUA U [OKasa-
Te/bCTBA, O YEM BbiLLE Y)Ke FOBOPWIOCh.

[ecTBMTENbHO, KaXAblA U3 pacCMaTpMBaeMbIX aKTOB MOXET ObiTb
MpefCcTaB/ieH KaK CUCTEMa «MPOLECCyasbHble [eNCTBMSA-[0Ka3aTeNbCTBa,
CBOICTBA KOTOPO/ OMNPeAenstoTcs efMHCTBOM YeTbipex CTOPOH: MO3HaBa-
TeNbHOM, YA0CTOBEPUTENBHOM, MbICIUTENbHON N NPAKTUYECKOW. TO/MbKO Ha
3M1eMEHTapHOM YPOBHE 3TW aKTbl MO/Y4atoT CBOE OCOGEHHOE BbIPaXKEHWE,
pe3ynbTaTe 4ero cobupaHve, NPOBEPKa ¥ OLEHKa 40Ka3aTebCTB MOTYT Xa-
PaKTePM30BaTbCS YC/I0BHO KaK 3Tambl MO3HaHWA B YrOIOBHOM CYZAOMpOW3-
BOZCTBE.

Takum 06pasom, foKa3biBaHWe — 3TO, BO-NEPBLIX, NOMyYeHNe [OKa-
3aTe/IbCTBEHHON MH(hOPMaLMK, BO-BTOPbIX, 060CHOBaHME BbIBOAUMOIO 3Ha-
UeHWsl, B-TPETbUX, (DYHKLMOHMPOBaHWE 1 Pa3BUTME CUCTEMbI «MPOLIECCy-
abHble [e/iCTBMA-A0Ka3aTeNbCTBAY.

Mo Hallemy MHEHWIO, BCE 0COBEHHOCTW YroM0BHO-MNPOLIECCYabHOr0
MO3HAHNA MOXHO BbIPa3uTb B OLHOM MOHATUW «COCTOSHWE». ITO «(puno-
Co(hcKasi KaTeropusl, oTpaxarowas creunduyeckyto opmy peannsaunm
ObITUSA, UKCMpYHOLWas MOMEHT YCTOWYMBOCTM B W3MEHEHMUW, PasBUTUN,
[BVKEHUW MaTepUa/ibHbIX 0ObEKTOB B HEKOTOPbIA AaHHbIi MOMEHT Bpeme-
HW NpW onpefeneHHbIX YCNOBUAX». B ee OCHOBe NEXWT MapKCUCTCKO-
NEHNHCKas KOHLeNLmMs 06 N3MeHSIeMOCTW MaTepranbHOro Mypa: «...Mup Co-
CTOMT He M3 FOTOBbIX 3aKOHYEHHbIX MPeAMETOB, a NpefcTaBnseT coboii
COBOKYMHOCTb MPOLLECCOB, B KOTOPOIA NPeAMETbI, KXKYLLMECS HEU3MEHHbI-
MU, PaBHO Kak W 4enaemble F0/10BOI MbIC/IEHHbIE X CHUMKW, NOHATUS, Ha-
XONATCS B 6ECNOPSA0HHOM USMEHEHUM. .. ».
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A. A. laBneToB
OCHOBbI YronoBHO-NpoueccyasibHOro No3HaHuA
CBepanoBck, 1991, c. 9-27,137-146

METOAOJIOI MYECKAA N HOPMATVBHAA OCHOBBDI
YITO/TOBHO-TIPOUECCYAJIbHOIO NMO3HAHWA

§ 1. METOAONOI MYECKUWE MPEAMNOCHINTIKM
YT ONOBHO-TPOLECCYAJIbHOIO MNMO3HAHNA

HekoTopble NnpeABapuTe/ibHbIE 3amMeyaHus

Bcsikas npakTuyeckas LesTebHOCTb YenoBeka 6asnpyeTca Ha nosHa-
HUM M OKPY>KatoLLel [eicTBUTENbHOCTU. Mo3HaHMe ecTb NpoLecc npuoo-
PETEHMS YE/IOBEKOM, Ye/I0BEYeCTBOM (CYObEKTOM MO3HaHWS) HOBOFO 3Ha-
HUS O COOBITUAX, SBNEHUAX, BELlaX peanbHOro Mupa (06beKTe NMo3HaHMs).
Mpexgae Yem NpeanpuHsTL YT0-11M60, Hafo BbICHUTb, C YEM MMEELLb 4eNO.
OT 3TOro 3aBUCUT BbIOOP PELUEHMS 1 OXKMAAEMbIe €ro nocneacTeus. VIMeH-
HO MO3TOMY B YFO/I0BHO-MPOLECCYa/lbHOM 3aKOHe Mo3HaBaTe/bHas 3ajava,
ChOpMynMpOBaHHast Kak «ObICTPOe W MOSHOE PacKpbITUE NPECTYNeHws,
1306/IMYEHNe BMHOBHbIX...», Ha3BaHa NepPBOOYEPeAHON B CUCTEMe 3ajad,
MOCTaBMEHHbIX Mepes YrosoBHLIM Cy[0NPOM3BOACTBOM KakK 0COObIM BUAOM
MPaKTUYECKON AesTenbHOCTY YenoBeka (CT. 2 OCHOB YroIOBHOFO CyfOMpo-
nsgogcTea Cotoza CCP 1 coro3HbIX pecnybnuk, cT. 2 YTK).

Mo3HaBaTe/lbHas CTOPOHA YrO/IOBHO-NPOLECCYabHOM fAeATeNbHOCTM
YperynvpoBaHa MHOTVMMW HOPMammn Yrof0BHO-MPOLecCyaibHOro npasa. B
€[VHCTBE OHW 06Pa3yrT OTHOCUTENIbHO 060CO6NEHHBIA €0 UHCTUTYT, NMe-
HyeMbIil B HOPMANYECKOI NNTepaType A0Ka3aTelbCTBEHHbIM NPaBoM. B Hem
pasnuyatoTcs ABe vactm — O6was u OcobeHHas. K nepBoit oTHOCATCA
Hanbonee BaXKHble, OTMPaBHblE HOPMbI, BbIpaXatoLye CyTb U CreuuduKy
MO3HaHMs B YrO/IOBHOM NPOLIECCE U A/CTBYHOLLME BO BCEX €r0 CTagusx W
npoussogacTeax. OCOBEHHYHO XKe YacTb COCTaBAAKOT HOPMbI, 3aKpensstoLLe
OTAeNbHblE BUAbI AOKA3aTeNbCTB, a TakxKe CreuudmKy no3HaBaTelbHOM Aesi-
TENbHOCTM B OTAE/MbHbIX CTagusX YroaoBHOIMO npouecca U B ero 0cobbix
MPOV3BOACTBaX — MO MPECTYMN/IEHNAM HECOBEPLLEHHOETHMX, NO MPUMEHE-
HO MPUHYAUTENBbHBIX MEP MEeAMLMHCKOrO XapakTepa, Mo MpPOTOKO/bHOM
thopme focyae6HON NOArOTOBKM MaTeprasios.
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HayuHble BO033peHMs Ha Mo3HaBaTe/NbHY AesTeNbHOCTb OpraHoB
YrOMIOBHOTO CYZONPON3BOACTBA CUCTEMATU3MPYIOTCA COrMacHO CTPYKTYpe
[0Ka3aTe/IbCTBEHHOrO MpaBa W UMEHYIOTCA B inTepaType Teopueii foKasa-
TeNnbCTB, B KOTOPOW UMeOTCs cO0TBETCTBEHHO O6Las 1 OcobeHHas vacTu.

O603HaueHMs1 «[l0Ka3aTe/lbCTBEHHOE MpaBO», «TEOpUS J[l0Kasa-
TeNbCTB» 0OBACHAOTCA TeM, YTO rnaea V YTIK, cogepallas obLyue nosno
YKEHVWA J0Ka3aTeNIbCTBEHHOIO NpaBa, Ha3BaHa «40Ka3aTeNnbCTBa». B camy e
rnaBy BKIOYEHbl HOPMbI, Kacatolmecs He TOMbKO COOCTBEHHO [OKasa-
TenbCTB (B OT/MYME OT NIOTVMKU B YrO/IOBHOM MpOLEcCe AaHHOEe MOHATUE
VIMEEeT y3KOe, CrneLuanbHoe 3HaueHne), HO U ApYruX 3/1EMEHTOB MpoLieccy-
a/IlbHOro MO3HaHMS, B YaCTHOCTY 06CTOATENLCTB. Kpome Toro, TepMUH «/0-
Ka3aTeNbCTBa», YKa3sblBast Ha OAWH U3 KOMMOHEHTOB NMO3HaHWS, HE BbIAENseT
rNaBHOrO B 3TOM MO3HAHUM - €r0 AWHAMWKK, MPOLECCYaNbHOMA, T. €. pa3Bu-
BatOLLelicsl, CTOPOHbI AaHHOW AesTeNnbHOCTU. B yronoBHO npoueccyanbHOM
MO3HaHWN [OKA3aTeNbCTBA XOTA M UrparoT ONpefenstowyto posb, 04HaKO
BbICTYNAlOT HE LEeMblo, a CpeAcTBaMu. VI310XKeHHOe MO3BOMSET CuMTaTb
TEPMUH «TEOpUsl A0Ka3aTe/lbCTB» He COBCEM TOYHbIM. [MpaBu/bHee roBO-
pUTb O TEOPMM YFOMI0BHO-NPOLIECCYa/IbHOMO MO3HaHMA. JTO Hambonee
LUIMPOKOE MOHATKE, YKa3blBalollee KakK Ha CoAepXaTefibHyto (YrofioBHO-),
Tak 1 Ha (hopManbHy0  (NpoueccyanbHoe) CTOPOHbI MO3HaBATebHON fes-
TENbHOCTU B YIOMIOBHOM  CYAOMPOM3BOACTBE. TEPMWUH  «yro/I0BHO-
nmpoLeccyanbHOe MO3HaHWE» WCNOMb3YeTCs B HOPUAUYECKON nmTepaTtypa
HEKOTOPbIMI aBTOPaMM UMEHHO B TAKOM CMbIC/IE.

CkasaHHOe Heob6XoAyMO A1 KOHKpeTM3aumMn npegMeTa HacTosLueit
paboThbl 1 ONpefeneHns ee paMokK, YTO 0653aTebHO 417 B3aMMOMOHUMaHUS
MULLYLLIErO W YMTaloLLEro. VTak, peyb naet 06 0cHoBax, T. €. 06LLMX BOMpPO-
cax YronoBHO-NPOLECCYaIbHOTO MO3HaHUA, YperynmpoBaHHbix O6LLei Ya-
CTblO [0Ka3aTeNbCTBEHHOrO Npasa B Yro/I0BHOM CYZA0NPOU3BOACTBE.

P0/1b METO/I0NI0rMYECKO OCHOBBI B MOCTPOEHUM TEOPUM
Yr0/10BHO-MPOLIECCYa/IbHOTO MO3HaHWS

PaHee y)xe OTMeyasioch, YTO Yro/I0BHO-MPOLECCYabHbI 3aKOH He
MOXET, Aa U He AOMKEH HOPMATWBHO PErNIaMeHTMPOBATL BCE CTOPOHBI W
MOMEHTbI TaKOW CMOXHOW 1 MHOFOrpaHHOMN AesTeNbHOCTH, Kak Mo3HaHue
Mo yrosioBHOMY Aefny. [MpaBoBast yperynnpoBaHHOCTb MNLLbL YacTyW.yro/oB-
HO-MPOLLECCYaNbHOTO MO3HAHWA HEW3BEXHO OTMPaB/SET HAc 3a MPeaenbi
HOPMATUBHBLIX NPEeAMMUCaHWIA A/ PELLEHUS TeX BOMPOCOB, OTBETbI HA KOTO-
pble 3aKOH He COfieKNT. Kakas e 06/1acTb YeN0BEYECKOID 3HaHWS MO3BO-
NSIeT HalTW OTBETbI HA 3TU BOMPOCHI? PasymeeTcs, dunocodus - matepra-
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JVICTUYECKas AWANEKTVKa, B KOTOPOIA BOMPOCHI NMO3HaBaTebHOW AeATENbHO-
CTW YenoBeka rnyboko paspaboTaHbl 1 06pPa3ytoT O4MH U3 LeHTPa/IbHbIX ee
pa3fienoB, KOTOPLI MMEHYETCA TEOPUElA MO3HAHWS, U FTHOCEO/IOTMEA.

Teopus NO3HaHWS COLEPXKMT BCeOoOLLMe 3aKOHOMEPHOCTU YernoBeuve-
CKOIi I€ATENBbHOCTU MO NPUOOPETEHNIO 3HAHNS 00 OKPYXKAKOLLEA AeAcTBuK-
TEMbHOCTV W MO3TOMY MMEET YHMBEpPCa/IbHOE 3HauveHue. [MonoXKeHnst rHo-
CE0/I0rMM NMPUMEHAKOTCA B 1000 061aCTV NO3HaBaTeNbHON AEATeIbHOCTH,
BbIMOSHAS PO/b METOAA WM METOLOMOMMN, T. €. «CMCTeMbI npasun (Tpebo-
BaHWi1), CCHOPMYNMPOBaHHbLIX Ha OCHOBE 3HAHMS 3aKOHOMEPHOCTEW uccne-
JyeMmoil 06M1acTh [eiCTBUTEIbHOCT U OPUEHTUPYIOLMX YEeSI0BEKA B €ro
MO3HaBaTENbHOW AeATeNlbHOCTU». Ha3HaueHue MeTOA0N0rMM COCcToUT, Ta-
KM 00pa3oM, B OpPWEHTALMK 1CCeA0BaTENS, B HaMpaB/ieHUM ero no Kpat-
YaiiLLeMy W MpaBWAbHOMY MYTW MO3HAHUA UCTWHBI, T. €. JOCTVXXEHMSI 06b-
EKTVBHOr0, COOTBETCTBYHOLLErNO AeCTBUTENBHOCTU 3HaHMA. Be3 meToga no-
3HatoLLMiA Nof06EH MYTHUKY 6e3 Kommaca W KapTbl.

Mpu3HaBas 3a METOAONOMVEN BAXKHYHO PYKOBOASALLYIO PO/fb, HE Cre-
JyeT ee abCoOMOTN3MPOBATb. PUMOCONCKME MOMOXEHUSA HENb3A paccmaTpu-
BaTb KaK YHMBEPCASIbHbIA K/IHOY, NErKO OTKPbIBAIOLWMIA 3aMKM K /IH06bIM
npo6bneMam. Hafo yumTbiBaTb, YTO «OOLUMIA METOL MO3HAHWSA... [JOSDKEH
MPUMEHATLCA B KXKAOM Cflydae M0-0CO60MY, MPEeNoMassch yepes creuy-
(hMyeCKMe 3aKOHbI, [EACTBYHOLLME B MO3HABaEMOM fBfIEHUM». VIMEHHO B
3TOM 3aK/H04AETCA CNOXHOCTb UCMOMb30BaHWA (PUNOCOGICKUX 3aKOHOMEp-
HOCTe B TOM WM VMHOM BWAE MO3HAaBaTENbHOW AeaTenbHOCTU. Mpuuem
TO/bKO MPaBUAbHOE WX MPYMEHEHWE JAeT UCTWUHHBIA pe3ynbTaT, nbo npu
3TOM MOMOXKEHWA AWMANeKTUKU BbIMOMHAIOT CBOKO  METOAO0M0rMYECKyHo
(hyHKUMIO0. B NpPOTMBHOM Cflyyae MeTofon0rns nMbo Booblue He «paboTa-
€T», He MpPUBOAA K HOBOMY 3HaHUIO, MM60 «paboTaeT», HO OLWMOOYHO, Mo-
poXaas HEMCTUHHOE 3HaHVe.

MpuMeHeHWe AMANEKTNYECKOTO METOAA B YIOIOBHO-NPOLIECCYa/TbHOM
MO3HAHNN COCTOMT B NPaBUILHOM COYeTaHUM 0BLLMX, PUIOCONCKUX U OCO-
BEHHbIX, Yr0N0BHO-MPOLECCYabHbIX 3aKOHOMEPHOCTEA. HOpMbI YroM0BHO-
MPOLIECCYaNIbHOTO 3aKOHa, PErynmnpytoLme nosHaBaTe/lbHy AesTeNbHOCTb,
BbICTYNatOT B Ka4yecTBe TOW Mpu3Mbl, KOTOpass NMpenomnseT (guaocogckme
KaTeropuu B yrofIoBHO-MNPOoLIECCyasibHble MOHATUSA. MexaHW3M peLLeHmns To-
o WM MHOTO BOMPOCA YrO/I0BHO-MPOLECCYaNIbHOTrO MO3HAHMS 3aK/THYaeTCs
B TaM, YTO BHayasne 6epyTcs pnnocotcKkme ero NpeamnochIfkuM, 3aTeM - HOp-
MaTMBHbIE MONOXKEHWS, KacatoLMecs AaHHOrO BOMPOCa, MOC/Ee Yero BbIBO-
JUTCA OTBET Ha Hero, 6asvpyrloLmiica, Takim 06pasom, Ha (IocoqCKoi

OCHOBE, HO Hamo/IHEHHbI creuuduueckum (YrooBHO-NpoLEeCCYyabHbIM)
COAEPKAHVEM.
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A Kak Xe peLualoTcs Te BOMPOCHI NO3HaHUA N0 YroNoBHOMY fefy, Ha
KOTOpble 3aKOH OTBETOB He fjaeT? B Takom cryyae BCeobLLye 3aKOHOMEPHO-
CTU [AMaNeKTUKWN [eiCTBYIOT «HampsMyHo», .HEMOCPeACTBEHHO, packpbiBast
TOT WK MHOI acneKT YrofoBHO-NPOLLECCyanbHOro No3HaHusa. Kak oTtmeva-
eT A. N. LWenTynuH, «ananekTMYeckmii MeTog No3HaHUs MOXET UCMO/b30-
BAaTbCA B CNeLa/ibHbIX HayKaX, NPenomnssach Yepes YacTHble METOAbI, Npu-
MeHSieMble B COOTBETCTBYHOLLIE/ HayKe, M CaMOCTOATe/bHO, KOrja B Tpebo-
BaHMAX YaCTHbIX METOZLOB AaHHO HayKu He BbIP&XeHbl T€ AW WHble Tpe-
60BaHUsA AMaNeKTUYeCKOro MeTofa no3HaHusa». TakoMmy crnocoby nprmeHe-
HVS AMaNeKTUYeCcKOro MeTofa B YronoBHO-NpoLeccyasibHOM NO3HaHUK ecTb
MECTO, MOCKO/IbKY B €ro NpaBoBOli perfiaMeHTalyy UMEKTCA «MyCTOTbI», He
[OCTYTHble MPaBOBbIM NPejnMcaHnamM. 3T0 pasnuyHble POpPMbI paLmoHab-
HOWA, MbICNUTENbHOW AeATENbHOCTY - OLIEHOYHbIE, I0rMYecKme U Ap., MPOHU-
3blBatOLLME BCIO MO3HABATENbHYIO [EeATENbHOCTb W MO-pasHOMY AeicTBYto-
LLMe Ha ee YPOBHSAX, 3Tanax. YrofoBHO-NPOLIECCYaNbHbIl 3aKOH He pacKpbi-
BaeT CofepXaHus 3TUX (hOpPM MO3HaHWSA, MOCKONLKY OHW HE MMEKOT cre-
uMuKa NposBIeHNs B Yros0BHOM npoLiecce, a AeCTBYOT NO 06LLMM npa-
BWNaM YEeI0BEYECKOrO MbILLMEHNS. T103TOMY NPW PacCMOTPEHUWN AaHHbLIX
acreKToB Yrosi0BHO-MPOLIECCYa/IbHOr0 MO3HAHUA Heo6XoAMMO obpaluareca®
He K 3aKOHY, a K (onnocoquu, Noruke,

M3noxeHHoe, aymaeTcs, fOCTAaTOYHO ybeanTeNnbHO CBUAETENbCTBYET
0 TOM, YTO COfiepXaHue Yros0BHO-NPOLECCYalbHOrO MO3HAHWUS He MOXeT
OblTb  BbIACHEHO 6€3 MPUBIEYEHNA AWNIEKTUYECKOA TEOpUM MO 3HaHWS.
OHa HeobxoAnMa B KaueCTBe METOZ0/I0MMYECKOA OCHOBbI Kak Ans TONKOBa-
HWA MPaBOBbIX HOPM, PEFNaMEHTUPYHOLLMX MO3HAHWE MO YrONOBHOMY fe-
Ny, TaK U 4019 BbIABMEHNS UHbLIX, HE YPEryIMPOBaHHbIX 32aKOHOM €e CTOPOH
W, B UTOre, AN NOAYYEHWUS CUCTEMHOW U LLeNOCTHOW KapTWHbI YrOOBHO-
npoLieccyanbHOro No3HaHuA.

HeTepnenumBblil uATaTeNb, OXXMAAIOLMA NPAMBIX U ACHBIX OTBETOB Ha
BOMPOCHI, BO3HMKaKOLWe B NPOLECCe paccnefjoBaHns NPecTynneHus, Bo3-
MOXHO, OyfieT HejOBOMIEH 0BMAMeM npefiaraeMbiX eMy UNOCONCKMX Ka-
TErOpWiA U NOHATWIA, KOTOPble, HA €ro B3r/s4, PacTBOPAT KOHKPETHYIO
npo6ieMy B Macce "abCTpakTHbIX paToyXaeHuii. [Jonyckas Takyto peakumio
(@ 4Ha MOXET MMeTb OnpedenstolLee 3HaueHne Ans BOCTIPUATUS U30XKeEH-
HOr0), OTMETUM, YTO MCMONb30BaHME (HUNOCOYCKOro Matepuana [Ans Xa-
PaKTEPUCTMKM YTrO/I0BHO-MPOLECCYa/IbHOr0 MO3HAHUA He MPUXOTb aBTopa,
He CTpemreHvie npugatb paboTe HaykooOpasHbliA BUA, & HEOOXOAMMOCTb,
6e3 KOTOpOI CUCTEMHOE U Pa3BepHYTOe MPeACTaB/ieHe O CofepXKaHUM no-
3HaBaTe/lbHON AeATeNbHOCTW B YTOIOBHOM NPOLLECCe He NoMyymThb. Pasyme-
eTcA, KaK 1 BO BCEM, 3[eCb HY)XXHa Mepa. Ee pamku onpegenstoTca MeTogo-
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JIOTMYECKUM HaszHa4YeHNeM (MNOCOPCKMX MOMOXKEHWIA, T. €. UX CMOCOBHO-
CTbIO MOMOraTb PELUEHUID CheupanbHbIX —  YFONOBHO-MPOLECCYabHbIX
npo6sem. ViHaye roBopsi, ecnv Ta unm nHas grnocofpckasi 3akOHOMEPHOCTb
Cnoco6CTBYET  BLISICHEHMKO — pacCMaTpyBAaeMoro  acrnekta  YrofloBHO-
MpoLiecCyanbHOro MO3HaHWA, TO ee MPUMeHeHKe 0653aTeNbHO. 3TO HeobXo-
OVMOe YCOBME Hay4HOrO WCCNefoBaHus, Ta «M3fepXKKa», 6e3 KOTOpol
[ENCTBUTENbHO Hay4HbI NOAXO04 HEBO3MOXeH. CnegyeT yuWTbiBaTb, YTO
«TPamMOTHOE, KOMMETEHTHOE MPUMEHEHME 3aKOHOB 1 KaTeropuwii guanektu-
YECKOr0 U MCTOPWUYECKOrO MaTepuain3mMa CTaHOBMTCS BaKHbIM MoKasaTte-

JEM KyNbTYpbl TEOPETUYECKOTO UCCeA0BaHNS, YePTOI COBPEMEHHOIO CTU-
NIl HAYYHOTO MbILLNIEHUSI».

OcHoBa 1 060CHOBaHHOe

Bcskas Teopums ecTb «cUCTEMA MAeanbHbIX 06pa3oB (MOHATWIA) OTpa-
KatoLWMX CYLLHOCTb MCCnefyeMoro 06bekTa, ero BHyTPeHHe He0BX0ANMble
CBsI3W, 3aKOHbI €ro (DYHKLMOHMPOBaHUA 1 pasBuTmMs». CnefoBaTeNibHO, Mo-
MbITKa NPEACTaBUTbL YrOMOBHO-MPOLECCYa/ibHOe MO3HaHWEe B BUAE TEOpuM
COCTOMT B BbIPabOOTKE CUCTEMbI MOHATWIA, MONOXEHWIA, PaCKPbIBAKOLLMX
CYLLHOCTb M COAepXKaHue UCCeayembiX Mo YrosioBHOMY Aeny SIBNEHWA aeit-
CTBUTENbHOCTU. CTPYKTYpHas OpraHu3aums Takoi CUCTEMbI He MOXKET ObITb
MPOW3BO/IbHOM, MOCKO/bKY CUCTEMA TEOPWM [O/KHA COOTBETCTBOBATL CUC-
TeMe M3y4aemoro 06bekTa, YMnopsfOYEHHOCTb KOTOPOr0 OT MO3HAOLLEro
cybbeKTa He 3aBMCUT. Kakum e 06pa3oM Npomn3BOAUTCS MOCTPOEHME Teo-
PETMYECKOI cUCTeMbI? MpUHUMMIMaNLHOE peLleHne 3TOro Bonpoca npeana-
raeT MaTepUaINCTUYECKas ANaieKTUKa.

B nto6om uccnegyemMoM 06bEKTE MMEKOTCSA Takue ero CTOPOHbI U OT-
HOLLIEHMSI, KOTOPbIE SBASOTCA FNaBHbIMMW, ONPeAeNsoWyMN. «3TI CTOPOHBI
(OTHOLLEHMS) OTpaXKalTCA B KaTeropuy «OCHOBa», a BCe HeoOXoAMMble
CTOPOHbI 11 CBSA3U, KOTOPbIE (POPMMPYHOTCS NOA HEMOCPeACTBEHHLIM BO3AEN-
CTBMEM OCHOBbI 1 MO3TOMY BbIBOAATCS, OOBSCHAOTCA U3 Hee, OTpaXKatoTcs
B KaTeropuyn «0boCHOBaHHOe». TakMM 06pa3oM, eC/in OCHOBA - UCXOAHbIE,
OTMPaBHble NMOSIOXKEHNS TEOPUM, TO 060CHOBAHHOE - BCE UHbIE €8 MOHATHS,
CYXKAEHMSs, 6asnpyroLyecs Ha OCHOBE 1 MPOU3BOAHLIE OT Hee.

BbIBOAMMOCTb, T. €. N0My4YeHne 060CHOBAHHOTO 13 OCHOBLI - F1aBHOE
YC/0BME MOCTPOEHMS TEOPETUYECKON cucTeMbl. Co3gaeTca 3Ta cucTema npu
MOMOLLW TakUX METOLOB AWANEKTWUKW, KaK UCTOPUYECKWIA U NIOFMYECKUIA.
VicTopryeckoe 03Ha4YaeT pacCMOTpeHME 0ObEKTA B ABVXKEHWU, PasBUTUAM OT
€ro Haya/lbHblIX, MPOCTENLIMX (POPM K CNIOXKHbIM. JTOrM4yecKoe X e ecTb COOT-
BETCTBME MbIC/EN (MAeanbHbIX 06pa30B) 06BLEKTUBHOMY YCTPOMCTBY OKpY-
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Xatoleli AeiCTBUTENbHOCTU. «J10rMyeckoe B CamMOM LUMPOKOM CMbic/e, -
oTmevatoT @, Kymnd n 3. Opyakes, - 3T0 HeoOX0AMMOEe [ABWXEHUI MbC-
nen»,

NTaK, HamM NpeACcTOMT BHaYas1e BbisIBUTL 06LLMeE, NCXOAHbIE NOJOXe-
HWA, OMpefenatoLLmMe CyTb UCCNeAYEMOro B YTrO/I0BHOM NpoLecce 06bekTa,
T. €. €ro OCHOBY. 3aTeM, JIOTMYECKN MPOCNEXUBas pa3BUTE OTMEYEHHOM
OCHOBbI, BbIBECTW Pa3NnNyHble CTOPOHbI M OTHOLLEHUS [aHHOr0 06bekTa B
BUAE NOHATWIA, Cy>xaeHWiA. B pesynbTaTe fo/mKHA O6bITb CPOPMMPOBaHa CUC-
Tema Teopuu YronoBHO-NPOLECCYasbHOro NO3HaHus, T. €. Takas COBO-
KYMHOCTb MOHATUIA W CY)XXAEHWUIA, B KOTOPOA KaXXAbli 3/1IEMEHT 3aH/MaeT
CTPOro onpefeneHHoe MecTo, HaxoAACh BO B3aMMOCBS3W U B3aMMO3aBUCH-
MOCTM CO BCEMM MHbLIMU 3/1EMEHTAMM JaHHOW CUCTEMDbI.

B topuanyeckoin nutepaType YTBEPXKAAETCH, UTO «CYXKAEHNS, COCTaB-
NAOWMe CofepXKaHWe Teopun A0KasaTenbCTB, CBA3aHbl MeXay coboii oT-
HOLLIEHVAIMI JIOTMYECKOIA BbIBOAMMOCTM 11 06Pa3ytoT LENOCTHYIO CUCTEMY
3HaHW». OfAHaKOo CyLLecTBYIOWAs MPOTMBOPEUMBOCTb MHOMOUMUC/IEHHBIX
B3r/1540B aBTOPOB Ha OAHW U Te Ke BOMPOCHI Yrof0BHO-MPOLECCYabHOro
Mo3HaHus (B TPAKTOBKE OAHOW 1 TOIN e Teopuu, N60 1cciesyeTcs OAnH 1
TOT Xe 00bEKT) YOeXIaeT, UTO MPUBEAEHHOE CY)XXAEHWE SABMAETCA Xenae-
MbIM, METOJO0/IOMMYECKN HEOOXOANMBIM, HO He AeACTBUTENbHLIM. 3TO Bbl-
HY)XgaeT 06paTuTbCA K UCTOKaM TeopuM YrOn0BHO-MPOLLECCYaNnbHOM0 Mo-
3HaHWs, NPUYEM He TO/IbKO HOPMATUBHBIM, & B NEPBYIO OYepesb MeTOL0/O-
rMYeCKMM, PUIOCOCKMM, MOCKO/bKY, KaK 0TMeYaioch, NpaBoBbIe MOM0Xe-
HUS He PacKpbIBalOT BCEr0 C/OXHOr0 COAepXaHWs MNo3HaBaTeNbHOl aes-
TeNbHOCTU B YrO/I0BHOM CYJ0MPOU3BOACTBE. M03TOMY HE06X0AMMO BHaua-
Ne BbISBUTb METOAO0/OMMYECKYI0 OCHOBY YrOMOBHO-MPOLECCYaIbHOr0 Mo-
3HaHWs, 3aTeM NPOCNeanTb COOTBETCTBYE el UCXOAHbIX HOPMATMBHBLIX Mpa-
BW/1, MOC/Ie YEro packpbiTb 0BOCHOBaHHOE, T. €. NOTMYECKMN BbIBECTUMPOU3-
BOAHbIE OT OCHOBbI MOHATUSA U CYXXAEHUS.

OCHOBa Yro/n10BHO-MPOLIECCYaNbHOro No3HaHus

NMo6as npakTyeckas [eaTenbHOCTb YenoBeka, B TOM Yucne nosHa-
BaTe/lbHasA, B CaMOM 00LLEeM BUe MOXET ObITb BbipaXKeHa Takoii cxemoii: C
-> O, rge C - cy6bekT nosHaHus, O - 06beKT NO3HaHUs, « -> >> - cpeAcTsa
1 Crocobbl, NPUMeEHsiEMble CyObEKTOM MPY UCCNEeA0BaHNMN 06beKTa. 3HauuT,
[19 TOT0, YTOOb! BbISIBUTbL CYLLLHOCTb TOFO WM UHOTO BUAA AEATENbHOCTM,
Hafo onpesennTb, BO-MePBbIX, KTO ABMSETCS ee CyObeKTOM, BO-BTOPbIX, UTO
MM M3y4aeTcs, B-TPETbUX, KaKUM 06pa3oM AaHHas LeATeNlbHOCTb OCYLLEecTB-
NAETCA..
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B kauecTBe cyObeKTa MO3HaHWS B YroOIOBHOM NPOLECCe BbICTYNarT
OpraHbl Cy[0MNpou3BOACTBAa — CYA, MPOKYPOp, cneaosatesb, opraH fo3Ha-
HUA. VIMEHHO Ha HWUX W TOMbKO Ha HUX 3aKOHOM BO3/10)KeHa 0653aHHOCTb
«BO30YXXAaTb YrOMOBHOE AEN0 B KAKAOM Cydae 06HapY>XeHUs NMpU3HaKoB
NPECTYN/EHNs, NPUHATL BCE MPeLYCMOTPEHHbIE 3aKOHOM Mepbl K YCTaHOB-
JIEHNIO  COOBITUS MPECTYM/IEHMS, NL, BUHOBHbLIX B COBEPLUEHWN NPECTYn-
NeHUs, N K UX HakazaHuto» (cT. 3 YTIK). Ta e 06513aHHOCTb 3aKpern/eHa B
cT. 20 YTIK: «Cya, NpoKypop, cnefosaresib, L0, NPOU3BOAsLLEE [03Ha-
HVe, 06513aHbl NMPUHATL BCE MPeSyCMOTPEHHbIE 3aKOHOM Mepbl A5 BCECTO-
POHHEro, MOMHOr0 M OGBEKTMBHOIrO MCCEeOBaHUA OOCTOATENbCTB [fena,
BbIIBUTb KaK Y/MualoLlye, Tak 1 OnpaspliBatoLlye 06BMHSEMOTO, a TakXKe
OTArYatoLLYie N CMArYatoLLye ero BUHY 06CTOATEIbCTBAY.

Ecnn  cy6bekTbl YrofoBHO-MPOLECCYaIbHOrO NO3HaHWA NPAMO Ha-
3BaHbl B 3aKOHE, TO C 06LEKTOM MO3HAHWA MO Yro/0BHOMY Aefly Takoi on-
peaeneHHocT HeT. O6LMe NpPeAnocbITKN peLleHnst NpobneMbl 06bekTa
nmeroTes B rnocodumn.

«OBBLEKTOM MO3HAHWA ABNSETCH PeasibHOCTb, BbICTYMaloLWas npotu-
BOMOMOXKHOCTbIO ~ CyO6bekTa. Ha  Hee  HanpasneHa  npeaMeTHO-
npeobpasyroLias ¥ FHOCeonornyeckas AesTeNbHOCTb CyObekTa». Bkpatue
OOBEKT MO3HAHWS MOXHO OXapaKTepM30BaTb Kak SABMEHWS, BeLW, NPOLEecChl
peaslbHOr0 MMpa, KOTOPbIE BbIfeNeHbl U3 OKPYXaloLwein AenCTBUTENbHOCTY
19 NPUOBPETEHNS 3HAHWA O HUX C LIENIbI0 PeLLeHnst NMPakTUYecKnX 3agad,
CTOALLWMX NePeq, CyObEKTOM.

Ho 370 o6Luee, dunocodickoe onpeaeneHne cyobekTa, KOTOpoe npu-
MEHWTENIHO K YTrO/I0BHOMY MPOLIECCY HY)XAAeTCa B KOHKpeTu3auuu. [ns
3TOr0 06PAaTUMCS K YrOI0BHO-MPOLIECCYa/IbHOM cuTyaumn. 15 mtoHs 1990 r.
B 20.15 B KBapTMpe 8 goma 13 Mo y/. JIeCHO Nocne COBMECTHOrO pacnuTus
CMWPTHBIX HANMUTKOB paHee CyauMblili Kowenes B ccope youn CMUpPHOBA,
HaHeCcs eMy HECKO/IbKO HOXKEBbLIX PaHEeHWiA, U CKpbIncA. Tem cambiM B 06b-
eKTVIBHON peanbHOCTU, B OOLLECTBEHHON XXM3HW MPOMU3OLLNO  MpecTymne-
HVe - cOObITWE, ABNEHUE [ENCTBUTENBHOCTM, CBA3AHHOE C OMpefeNneHHbIM
MECTOM U BPEMEHEM.

B 22.20 Ha MeCTO npecTynneHus no Bbi3oBy cocega CMUPHOBa, 06-
Hapy)XMBLLEro TpyM, Npubblina cnescTBeHHO-0MepaTBHas rpynna (cnego-
BaTe/lb MPOKYPaTypbl, YYaCTKOBbIA WHCNEKTOP, OMNepaTuBHbLIA YNOIHOMO-
YEHHbI YroM0BHOMO PO3bICKa, ABa CMeLuanncTa - cyaebHO-MeanLMHCKNI
3KCMEPT W IKCMEPT-KPUMUHANKCT). OHa NpUCTynuIa K 0OCMOTPY MecTa npo-
VCLLECTBMSA W PACKPLITUIO NPECTYMNEHUSA NO «TOPSYUM CNedam».

Camo npectynneHue (yomiicteo CmmpHoBa KollenesbiM) yXKe CTanio
COObITUEM MPOLLNOIO W MO3TOMY He MOXET HEMOCPeSCTBEHHO BOCMPUHW-
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MaTbCA CyObEeKTaMWM MO3HaHWS -y4YaCTHUKaMU CNeCTBEHHO-0MepaTyBHON
rpynnbl  BO rnase co cnegosatenem. OfHaKo MPecTynfeHune, Kak v Bce
VHble peanbHble ABMEHNS, He npowno 6eccnefHo. Ha mecte npoucLLecTBUS
06Hapy>XeHbl TPYN C HOXEBLIMU PAHEHUAMMU, HOX C MATHaMM» MOXOXKUMU
Ha KpoBb, OYTbIIKM C OTMeYaTkamMu nanbles, cnedbl 00yBW. YCTaHOB/EH
rpaXaaHnH, KOTOPbIA BUAEN, KaK MOTEPMEBLLMIA 1 HEN3BECTHLIN pacnunBam
B kBapTMpe CMUpHOBA CMUPTHOE, a 3aTeM Hayanu ccoputbes. Ouesngel
onvca NPUMeTbI HEM3BECTHOMO. Bee BbISBMEHHbIE HA BELLaX Cheabl 3aKpe-
M/eHbl NMUCbMEHHO B MPOTOKO/IE OCMOTPa MeCcTa MPOMCLLIECTBUS, a OT OYe-
BMALA NOMTyYeHbI MUCbMEHHbIE 0O6BACHEHNS.

Mo OKOHYaHMM OCMOTpPa MecTa MPOWCLUECTBUS CliefoBaTeNb Mpo-
aHanu“3MpoBasl COBpPaHHbIE CBEAEHUA U MPUHSN pPeLleHre O  BO30YXAEHWUN
YrofioBHOrO fena. B noctaHoBNneHWM 0 BO3GYXAEeHUW Aena crefosaTesib
onucan NPecTynneHne B TOW CTEMEHW, B KAKOW OHO Obl10 MO3HAHO Ha [aH-
HbIAi MOMEHT YrO/IOBHO-MPOLIECCYa/IbHOro Mo3HaHus: «15 utoHs 1990 r.
0Koso 20 yac. B KB. 8 4. 13 no yn. JIeCHOIN Hen3BeCTHbI youn CmupHoBa
A. T1., HaHecsi eMy HECKO/IbKO HOXEBbIX PaHEHWIA».

K 3Toi1 cuTyauum mbl 6yaem elle He pa3 obpauiatbes. 34eCh Xe Ha eé
OCHOBE BbISICH/M, KakKue fBNeHNa LeiCTBUTENIbHOCTW NPOTUBOCTOAT CNefo-
BaTesto, 06pasyst 06bEKT NO3HAHUA N0 YroN0BHOMY Aeny.

Mo3HaBaTeNbHbLIA WHTEPEC CrefoBaTens, ONpefenseMblin 3afadamm
YronoBHOro cyaonpounssofctsa (cT. 2 YTK), HanpaBneH Ha MHOXECTBO iB-
NEHWiA, BeLLei, NPOLIECCOB peanbHON AencTBUTENBHOCTM. HO 3TO He Xao-
TUYHOE, He CNny4aliHOe CKOMnneHWe 06bekToB. LleHTpasbHOe MecTo cpean
HUX 3aHMMAEeT NPecTynHoe cobbiTve. Bee ocTanbHble ABNeHWs 6epyTcs 4ns
M3yYeHWs TOMbKO B TOM C/lyyae, ec/ii OHW TaK WW MHaye CBA3aHbl C npe-
CTynfieHneM. 3TW pa3Hoo6pasHble 06BLEKTLI PasrpaHUYMBaOTCS B NpoLecce
NO3HaHWs Ha ABe rpynnbl.

1. O6beKTbl, OTFpaHMYeHHble OT OpraHoOB CyAOMPOW3BOACTBA MpO-
CTPaHCTBEHHO-BPEMEHHBIMM PaMKaMn W MO3TOMY HeOCTYMNHbIe Herocpes-
CTBEHHOMY MCC/eoBaHMio. JTO - camo MPecTyrn/eHne, KOTopoe A4/1s che-
[oBaTens, NPOKypopa, CyAa Bcerga cobbiTue MpoLLsioro, a Takke WHble siB-
NEHs, NPOVCLLEALLE UMW CYLLECTBYIOLLME BHE NMYHOTO BOCMPUATAS YKa-
3aHHbIMU nLamMn. O603HAUMM flaHHYH Tpynny Kak 06beKT-1 MoCcKOoMbKy
MMEHHO €ro B KOHEYHOM WTOre Heo6XOAMMO YCTaHOBUTb MO YrofI0BHOMY
aeny. VIHbIMy CNoBamu - 3TO Lie/b YTO/IOBHO-/IPOLLECCYa/IbHOTO MO3HAHMS.

2. O6beKTbI, 06nagatoLme crneaamMmm NPecTynieHns U coxpaHuBLIMe
MX K MOMEHTY YrofloBHO-MPOLECCYaNbHOrO MO3HAaHWSA, B CUY Yero usy-
YaeMble HernocpeCcTBEHHO. TaKOBbIMM SBAIOTCS MaTepyuasbHble 0GbeKTbI -
NOAN, BelW, AOKYMEHTbI, AOCTYMHble NMYHOMY, YyBCTBEHHOMY BOCMpW-
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ATUI0  CNefoBaTenieM, NPOKYPOPOM, CYAbSMU. ITO - 06beKT-2. OH 3aHUMa-
eT NMPOMEXYTOUHOE MOMIOXKEHWE MeXay 00bekToM-1 U cybbekToM. Ecnm
00beKT-1 - Lefb YrofioBHO-MPOLECCYaNbHOMO MO3HaHWUs, TO 0ObEKT-2 -
CPeaCTBO JOCTVDKEHWS AaHHOW LeNn, Tak Kak NpoLu/ioe NpecTynieHme yc-
TaHaB/IMBAETCA MPW MOMOLLM HACTOALLMX (COXPAHMBLLUXCS) €ro cnejos.

B eanHcTBe 06BbEKT-1 M 06bEKT-2 06pa3ytoT LENOCTHbIN 06BEKT yro-
JI0BHO-NPOLECCyasIbHOro NMo3HaHWs, pacronarascb B ero CUCTeMe B yKa-
3aHHOI NMOCNeA0BaTENbHOCTM KaK Lenn 1 cpeacTea. cxoas U3 U3noXeHHo-
ro, 06beKT MO3HAHUA B YrOMI0BHOM MPOLIECCE MOXHO ONpefennTb Kak
MPECTYNHOe COObITUE N UHBbIE, CBA3AHHBLIE C HUM SIBMIEHUS OKpPYXalo-
LLen AeACTBUTENbHOCTU, BOB/IEYEHHbIE B Chepy Mo3HaBaTe/lbHOW fesi-
TENbHOCTN OPraHoB Yro/IOBHOMO CyJOMNPOU3BOACTBA C Liefblo peLleHus
CTOALLMX Nepes HUMW 3afad.

OnpefenmBLINCE € CYObEKTOM M 0OBLEKTOM Yro/0BHO-MPOLLECCYasib-
HOrO MO3HaHWs, PacCMOTPUM CrieLMnKy camoll No3HaBaTeNbHOW AesTeNb-
HOCTW MO YroN0BHOMY fiefly, T. €. TO 0C06eHHOe, UTO XapaKTepusyeT CBA3b
cybbekTa 1 06bekTa. MoCKoNbKY Mo3HaHWe NpefcTaBiseT coboi M3yyeHue
00beKTa, TO cofepxaHue 06beKTa NpefonpefenseT cofepXaHue npolecca
Nno3HaHWs. OCO6eHHOCTb 06BEKTA Yro/I0BHO-MPOLECCYaNbHOMO MO3HAHUA
COCTOWT B OTMEUEHHOW [BYXUYNEHHOCTY €ro CTPYKTYpbl. 03TOMY rnaBHas
creuudrka No3HaHWA Mo YrofioBHOMY [efly 3aKNo4aeTcs B PeTpocnek-
TVBHOM €ro xapakTtepe, T. €. MO3HaHWW MPOLLIOro MpW MOMOLLM coxpa-
HWBLLIXXCA ero Cneaos.

PeTpoCneKTUBHOCTL - He eAUHNYHOE, & POSOBOE CBOCTBO YrOMOBHO-
MPOLIECCYaNbHOr0 Mo3HaHWA, Tak Kak NpoLUioe uccneayetcs v gpyrummn su-
[laMy MO3HaBaTENbHOI AeATENbHOCTM - UCTOPWEIA, apXeonoruei, reonoruei
M T. 4. IHamBuayansHas e 0COG6eHHOCTb MO3HaHWsA B YrOIOBHOM  Cyfo-
MpPOu3BOACTBE COCTOUT B TOM, YTO OHO MOXKET OCYLLECTBAATLCA /WLLbL Opra-
HaM¥ CyZONpou3BOACTBA, a TakkKe TeMW cpefcTBamy U crocobamu, KOTo-
pble MpPesyCMOTPEHbI YrOM0BHO-MPOLIECCYa/IbHbIM 3aKOHOM. 3TO 3aKpenie-
HO B TPeBOBaHUAX «NPUHNMATL BCe NPEeSYCMOTPEHHbIE 38KOHOM MEpbI», «B
onpeeneHHOM 3aKOHOM MOpsaKe», coaepxXalmnxcs B psge cTateit YK -
3, 20, 69 1 ap. NHble cnocobbl No3HaHWA, NMPUMEHSIEMbIE MPY paccnesosa-
HUW NPEeCTYNAeHWA, HanpYMep OMnepaTNBHO-PO3bICKHbIE, HAXOAATCS 3a paM-
KaMn YronoBHO-NPOLECCYanbHOro NO3HaHUA U UMEKOT MO OTHOLLEHUIO K
HeMy BCMOMOrartenbHoe 3HayeHuwe. 3HaHue, NPUobpeTeHHOe OnepaTuBHO-
PO3bICKHLIM NYTEM He MOXET 6bITb MOMIOXEHO B OCHOBY MPUHUMAEMbIX MO
[eny npoueccyabHbIX PeLLeHNiA.

TakoBa KpaTkas XapaKTepucTUKa YrofoBHO-MPOLECCYasbHOr0 Mo-
3HaHM1s, N03BONAOLLAA CHOPMYNMPOBATL €ro o6LLee, UCXOAHOE Onpejene-
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HUE. DTO - NeSATeJbHOCTh CHENHAJbHO YINOJHOMOYEHHBIX CyObeKTOB
(OpraHoB YroJIOBHOTO CyJIONPOU3BOACTBA), OCYIIECTBJIsIEMAsl B TIPeIy-
CMOTPEHHOM YTOJIOBHO-TIPOLIECCYAJIbHBIM 3AKOHOM MNMOPSAKE MO MpPUoo-
PETEHMIO 3HAHMA O MPOILJIOM TNPECTYIMHOM COOBITHH MyTEeM MCCJIeN0-
BaHMS COXPAHMBIIMXCS €ro CJeJ0B B LEJISIX pa3pelieHus 3aJad yro-
JIOBHOTO CyJIONPOU3BOJICTBA.

Hrak, obmasa dumnocodckas cxema mosHanusa C -> O npuMeHUTEIHLHO
K YTOJIOBHO-TIPOIIECCYaTbHOMY (PETPOCTIEKTUBHOMY) TIO3HAHWIO KOHKPETHU-
3upyeTcsa U BHIIAAUT Kak C -» Ol -- O2. D10 - CyTh MO3HAHUS B YTOJOB-
HOM TIpollecce, MaKCHMaJbHasl CTEMeHb ero YMpoOIleHUs, TOT QYyHIaMEHT,
WM OCHOBAa, HaJTMYMe KOTOPOW - HEOOXOMMMOE YCIIOBUE CTPOeHHUs (pa3Bep-
THIBAHUST) BCEX MHBIX KaTETOPHiA, TIOHSTHIA, TTOJIOXEHU, 0OPa3yIOIINX CHC-
TeMy B3IJISIIOB Ha YrOJOBHO-TPOIIECCYabHOE TTO3HAHUE, T. €. €r0 TEOPHIO.
Ho mpexne yem MpHCTYNMUTh K MTOCTPOSHUIO TaKOU CUCTEMBI, HYXXHO TTOJY-
YUTb JOCTATOYHO TIOJTHOE TIPENCTaBICHUE O COMEPKaHUN TaHHOM OCHOBBHI.

CymHOCTbh PeTPOCIEKTUBHOTO MO3HAHUS

Kaxk u mo6oe To3HaHWe, peTPOCIIEKTUBHOE TTPOU3BOIUTCS Oaromapst
CBOWCTBY MaTepuu - OTpakeHU1o. «JIOTMUHO MpeanosoXuTh, oTMedan B. U.
JlenuH, - 4TO BCS MaTepusi 0OjamaeT CBOMCTBOM, IO CYIIECTBY POACTBEH-
HBIM C OIIYIIEHWEM, CBOMCTBOM OTPaXXECHUSI».

OTpaxeHre OOYCIIOBIEHO 3aKOHOM BCEOOINEH CBA3W SIBJICHWI, CO-
IJIAaCHO KOTOPOMY BCe SIBJICHUsI, BEIlH, TIPOIECCHI pealbHOTO MHMpa HaXOMAST-
cs BO B3aMMOCBSI3W W B3aMMO3aBUCUMOCTHU. «Bcs mocTymHas HaM mpupoma
00pa3yeT HEKYI0 CUCTeMY, HEKYI0 COBOKYITHYIO CBSI3b TeJl», B KOTOPOW «Ka-
Xmas Bellb (sIBIeHUe, IIpoliecc etc.) cBs3aHa ¢ Kadxcdoli». BzammomeiicTBre
SIBJIEHUW He TPOXOmUT OecciemHo. Kakmplii MaTepualbHBIII OOBEKT BOC-
puHUMaeT (oTpaxaeT) Ha (B) cebe IMpU3HAKU, YEPTHI IPYTOTO B BHUIE OTIIC-
4aTKoOB, 00pa3oB, cienoB. [1oaToMy oTpaxkeHHe OTpenessieTcs] KaK «CBOWCT-
BO MaTepHaJbHBIX CHUCTEM B TPOIECCe B3aMMOAEWCTBUSI BOCITPOM3BOIUTH
MTOCPENCTBOM CBOMX OCOOEHHOCTEM OCOOEHHOCTM OPYTruX cucteM». Pasnmu-
yaeTcsl oTpakeHHWe B HEXHMBOIl Tpuposae (IpeaMeTHoe, BEIIeCTBEHHOE) U B
SKUBBIX OpTraHW3Max, BBHICIIEW (hOpMOI KOTOPOTO SIBIISIETCS OTpaXkKeHHWe B
CO3HAaHMHM YeJIOBeKa B BUIE MAeaNbHBIX 06pa3oB. CaMo MO3HaHUE eCTh MPO-
1ecc oTpaxeHus (IpUOOpeTeHNs 3HaHMSI) B CO3HAHUU CYObeKTa CBOWCTB U
CYIIHOCTH M3y4aeMOTO OOBEKTa.

TakoBa KpaTkasi XapaKTepuCTHKa oTpaxkeHus. Kak ke «paboraeT» oT-
pakeHue B MPOILIECCe PETPOCTIEKTUBHOTO TTO3HAHNS?
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PeTpoCcneKTUBHOE OTPaXKeHVe NpeacTaBnseT coboi «npouesypy ono-
CpefCTBOBaHHOMO, BbIBOAHOIO MOYYEHUS 3HAHUA O NPOLUALIX NpegMmeTax
Ha OCHOBE 3HaHUA O HACTOALMX UM O APYTUX NPOLU/bIX NpeameTax». Nc-
TOPUWKa, apXxeonora, cnefosatens 06beJUHSET TO, YTO OHW UCCELYIOT AB/e-
HUWA, COBLITUS AeACTBUTENBHOCTY, yileawne B 6M3KOe UK Aanekoe npo-
wnoe. Takoe NO3HaHWE BO3MOXHO MOTOMY, YTO «MpoLuioe Byayyn Tem,
4To 6bI10 M UTO 6OMee He CYLLECTBYET, BMECTE C TEM He MCYE3aeT COBep-
LLEHHO 6eccnefjHo B HebbITUE, NOCKO/bKY He MUCYE3aET U He MOXET UCYes-
HYTb caMa MaTepus Kak 00beKTUBHAS PeaslbHOCTb.

Cneypdmka peTpoCreKTUBHOIO MO3HaHWSA 3aKNtoYaeTcs B TOM, YTO
OHO OCYLLIECTB/ISIETCS HA OCHOBE [1BOHOT0 OTpaXkeHWs. [ns ysaCHeHWs cKa-
3aHHOT0 BepHeMCS K feny 06 ybuiictee CMUPHOBA.

Mepsoe oTpaxkeHne 06bEKTUBHOE. OHO BO3HUKNO B MOMEHT COBEp-
LLEHMS1 MPECTYNNEHNS MEXAY COObITUEM YOWIACTBA U OKPY>KatOLLMMU €ro
ABNEHMSMM, Belamu. B pesynbTaTe nocnegHve Mpuobpenu U coxpaHunm
(oTpaswnn) cnedbl NpoLwunoro AesHus. Kopouye, aTo oTpaxeHue mMexay 06b-
€KTOM-1 1 06bEKTOM-2 Yr0MI0BHO-MPOLIECCYaNbHOr0 No3HaHus. OHO 06bek-
TMBHO MOTOMY, YTO MPOUCXOAUT HE3aBUCUMO OT CyOBLEKTOB MO3HaHWUs (op-
raHoB CyAOMNpOM3BOACTBA), KOTOPblE HUKOMM 00pa3oM He MOryT MOBUSATb
Ha B3a¥MO/eCTBME aHHbIX 0ObEKTOB.

BTopoe oTpaxkeHne cyobeKTUBHOE. OHO COCTOUT B TOM, UYTO CyObek-
Tbl YrOMOBHO-NPOLECCYaNIbHOr0 MO3HaHWS - Cnejosatenb, NPOKypop, Cyn
UccneayoT UMeKoLmecs cnefbl MPecTYnNeHNs U NpK UX MNOMOLLM MbIC/EH-
HO BOCCTaHaB/IMBAOT, PEKOHCTPYMPYIOT B CBOEM CO3HaHWUW, T. €. OTpaXa-
tOT, MPOLL/IOE MPEeCTynHoe cobbiThe. VIHbIMK CnoBaMu, 310 cam Mpouecc
PETPOCMEKTMBHOIO MO3HAHWUSA, KOTOPbIA MpeACcTaBNSeT COO0/ OTpaKeHue B
CO3HaHWii Ccy6bekTa M3yvyaeMoro 06bekTa Ha OCHOBE COXPaHMBLLMXCS ero
CNnefoB. [laHHoe OTpakeHue CyObeKTUBHO, MOCKO/bKY ero CofepXaHue u
pe3ynbTaTbl NOMHOCTLIO CBSA3aHbI C AEATE/IbHOCTLIO CaMMX ML, OCYLLEeCTB-

NAOLLMX YToNIOBHO-NPOLIECCYa/lbHOE MO3HaHWE, W 3aBUCWT OT 3TOli aes-
Te/IbHOCTM.

Ob6a OTpaxXeHMs HepaspblBHO CBSi3aHbl ApYr C Apyrom (BTOpPoe He-
BO3MOXHO 6e3 MepBOro), Ho Mo CBOel NMPUPOAE NMPUHLUMAMANLHO pasnnya-
toTcA. OHM COOTHOCATCA KaK 0OBLEKT U 3HaHWe, KaKk MaTepuanbHoe U uie-
a/lbHOE, KaK 06bEKTVBHOE U CYObEKTNBHOE.

B npouecce peTpocneKTUBHOIO NO3HaHWS HEOOX0AMMO pa3nuyas ABa
3Tana, WM YpoBHSA. Ha nepBoM - CyGbeKTOM McCeayeTcs 00bekT-2, T. €.
06Hapy)XeHHble Crefibl MPOLINOro. STOT 3Tan XapaKTepuayeTcs Hemocpe[-
CTBEHHOCTbIO MO3HAHWSA, TaK Kak MOAW, BELLW, JOKYMEHTbI, 06najatoLme
TaKUMU creflaMm, IMYHO BOCTIPUHUMAOTCS MO3HAtOLLMM, MPeACcTaroT nepes
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opraHamu 4yBCTB. Ha BTOPOM 3Tarie yCTaHaB/IMBAETCA 00bEKT- |, YTO JOCTU-
raeTCcA OCMbIC/IEHVEM W3YYEeHHBIX C/IEA0B Y BOCCTAHOB/IEHWEM B CO3HaHWM
KapTViHbl MUHYBLLIETO COObITUA. [aHHbIA YpOBEHb PETPOCTIEKTUBHOIO MO-
3HaHVIA OCYLLIECTB/IAETCA OMOCPECTBOBAHHO. T. €. Yepes MPOMEXKYTOHHOE
38EHO— C/1efibl MPOLLYIOro, MOTOMY YTO CaM OBBEKT-1 SIMUHOMY, HYBCTBEH-
HOMY BOCTPUATUIO MO3HAIOLLIET0 HEAOCTYTIEH.

TaK, MexaHV3M peTPOCTEKTVBHONO MO3HaHKA 3aK/HUaeTCA B Oro-
CPe/iCTBOBaHHOM YCTAHOB/IEHUN MPLL/IOro cobbitnA (06beKTa-1) nyTem
HEMoCPEeACTBEHHOIO WCCMe0BaHNA COXPaHMBLUMXCA ero cnefos (06beKTa-

2).

OpfHako He CrienyeT nonaraTb, YTO TakMM CrOCOGOM MO3HAETCS
TO/MbKO MPOLLIoe. BO MHOMMX Cyyasix YKasaHHbIA MexaHu3m feiCTBYeT 1
NPV NO3HAHMM HACTOSILLIET O, CYLLIECTBYHOLLIETO.

3HaUNTENIbHOE  UCTIO SIBMIEHUIA, BeELLEl, NMPOLIECCOB COXPaHseTCs B
PEAIHOCTN [/ INTENbHOE BPEMS 1 MOXKET OCTaBaThCS TAKOBbIM K MOMEHTY
WX NO3HaHWS. B OaHMX YCMOBUSIX CYOBEKT MMEET BO3MOXHOCTb /INUHO, He-
MOCPEACTBEHHO WCCMIENOBATb TakMe OBBLEKTbI, a B UHbIX YCIOBUSX 3TOM
BOSMOXHOCTM HET, MOCKO/bKY CYLLIECTBYHOLLIEE SIBMIEHWE, MPEAMET HaXOasT-
CS1 B APYrOM MECTe, He JOCTYMHOM MO3HAOLLIEMY MO TEM W/ UHBIM Npryi-
HaM. 30eCb UCMOMb3yeTCs TOT Xe Crocob 1CCNeA0BaHNS, KOTOPbIA NpyMe-
HSETC B PETPOCTIEKTVBHOM MO3HAHWM, & UMEHHO - OTLICKMBAKOTCS HEMo-
CPEACTBEHHO BOCTIPHUMAEMbIe OGBLEKTHI C UMEHOLLWIMICA Ha HUX Ciesamu

CYLLIECTBYHOLLIETO, HO HEAOCTYMHOTO SIBJIEHS, 1 MO HUM CO37aeTcs o6pas
3TOrO SIB/IEHUS.

KoHeuHo, cTerneHb HaAeXHOCTM 3HaHWisl, MPYOGPETEHHOMO HEMocpes:-
CTBEHHO 1 OMOCPeACTBOBAHHO, He OAyHaKoBa. [epBoe HaaexHee, V60
«yullle OVH pa3 YBUAETb, YeM CTO pa3 YCrbilaTb». [103TOMy CyGbeKT
CTPEMMTCS MO BO3MOXHOCTM MakCMa/IbHO UCTIO/b30BaTb HErMoCpeaCcTBeH-
HOe Mo3HaHWe. Ho ecv Takoii BOMOXXHOCTM HET, OCTaeTCs OroCpPeACTBO-
BaHHbIIA MyTb NPUOBPETEHNS 3HAHWS, LUVPOKO MCTIOMb3YEMbIiA B Pas/NUHbIX
BIAJAX MO3HABATE/bHOM [ESTENHOCTY, B TOM YMC/IE V1 B YFOJIOBHOM MPOLIEC-
ce.

IMpy paccnesoBaHnv YrofioBHOTO fefia B KAYECTBE KOHEYHOrO OObEK-
Ta No3HaHWA (06beKTa-1) BbICTYMAOT He TO/bKO YLUEeALLIME B MPOLLIIOE, HO U
HacTosILLMe, CyLLECTBYHOLLME SBNEHUA. TakK, No aeny 06 youinctee CMUpHO-
Ba Camo MPECTYI/IEHVE U PAf ero 06CTOATENLCTB (COBMECTHOE pacrvTue
CMWPTHOTO  HEM3BECTHLIM W MOCTP3AABLLIMM,  CCOpa MeXay HUMU 1 ap.)
HEBO3BPATHO KaHY/M B MUHYBLLEE. X YCTAHOB/IEHWE BO3MOXHO TO/bKO
PETPOCMEKTVBHBLIM MyTeM. A BOT SILLO, COBEPLUMBLLIEE MPECTYr/IEHMe (O4HO
3 LeHTpa/IbHbIX 0BCTOATE/LCTB YrO/IOBHOTO [eNa), NPOAO/KAET CyLLECT-

64



BOBaTb MOC/Ie COBEPLUEHUSA MPECTYIVIEHNA U K MOMEHTY pacc/iefoBaHus
BbICTYTAET SIB/IEHVEM HACTOALLEr0. OHO MOXKET ObITb YCTAHOB/EHO KaK He-
MOCPEACTBEHHO, HaNpUMep, MpK ABKE MPECTYNMHUKA C NMOBUHHOA, TaK 1 Oro-
CPEACTBOBAHHO - NMpY MOMOLLM MOKa3aHWiA CBMAETENENR, OTNeYaTkoB nasb-
LieB, crefoB 00yBW, OCTaB/eHHbIX B KBapTvpe CMupHOBa. Bo BTOpOM Ciiy-
Yae [eViCTBYET TOT e Crocob Nno3HaHUs, KOTOPbIVi MPUMEHSETCA NpK yCTa-
HOB/IEHUM MPOLLIONO.

B panbHeiiLlem, rosops O pPeTPOCMEKTUBHOM MO3HaHWUM KakK OCHOBE
YrO/I0BHO-MPOLIECCYa/IbHOMO  MO3HaHWA, Mbl OyZem WMeTb B Buay, BO-
MepBbIX, MPUHLMNVAIbHYHO CXeMy MO3HaBaTe/bHON [eATeNIbHOCTU - YCTa-
HOB/IEHVe 06bEKTa-1 Yepes KcCrefioBaHme 00bEKTa-2, BO-BTOPbIX, MO3HaHMe
TaK1MM CrocoboM He TO/IbKO MPOLLIOro, HO W HAaCTOALLEr0, He LOCTYIMHOTO
HerocpeCTBEHHOMY BOCTIPUATUIO.

HOCeosoryecKasl XapakTepucTKa 3/1eMeHTOB
PETPOCMEKTUBHOFO MO3HAHNSA

Kateropun cybbekTa 1 06beKTa pacKpbIBatOT MPOLECC MO3HaHWA B
CTaTVKe, B 3aCTbIBLUEM COCTOSHWK, MOKa3biBasi, KTO SB/SETCS MO3HAOLLMM
1 YTO eMy NPOTUBOCTOMT. PaccmaTpuBasi OGbEKT PETPOCMEKTMBHOIO MO3Ha-
HUA, Mbl MOCTaBUIN 0Be YacT 0ObeKTa - 00bEKT-1 1 00LEKT-2 B paBHO-
3Ha4YHOE MONOXKEHME, MOAYEPKHYB TEM CaMbIM, YTO 06a OHW OfVHAKOBOE
MpOTUBOCTOAT CyOBLEKTY KaK TO, UTO M3y4aeTcs, No3HaeTcs. FoBops e o
CYOBEKTE, OrPaHNUUICh YKa3aHeM Ha /NLL, OCYLLECTB/IAIOLLMX 3Ty MO3Ha-
BaTe/bHYHO [IeATeNIbHOCTb. W 3T0 6bII0 NPaBOMEPHO W [OCTATOYHO NpU 06-
LU, MCXOAHOW XapakTepuCTVKE YrofI0BHO-MPOLECCYa/IbHOTO MO3HaHWA,
KOTOPYHO [At0T KaTeropuu cyobekTa U 0bbekTa. CuTyauusi CyLLEeCTBEHHO
MEHSIETCA NPY PacCMOTPEHUN PETPOCMEKTMBHONO MO3HAHWA B AUHAMUKE,
[BVDKEHWW, KOrJa KexKOas ero COCTaBHasA 4vacCTb HAauMHaeT «paboTartb»,
BK/IHOYAETCA B PasBMBAIOLLMIACA MPOLIECC, 3aHUMas CTPOro OrpeaerieHHoe
MECTO B CUCTEME MO3HaHMs, BCTYNast BO B3aMMOCBS3b 1 B3aMO3aBVICUMOCTb
C ApyrvM/ ee aniemMeHTaMmu, 06pa3ys MOC/efoBaTe/bHbIA 1N 3aBEPLLEHHDIV
aKT M0O3HaBATE/bHOMN AEATENBHOCTU. 3AECH YXKE HY)XKHbI MHbIE KaTeropum 1
MOHSATUS, HECYLLIYE COOTBETCTBYHOLLLYHO CMbIC/IOBYHO Harpy3Ky.

K uncny Takvx KaTeropuii B Nepeyr0 O4epeslb OTHOCUTCA MHGopMa-
LS. VIHopMaLWIOHHbIV NOAXOZ, K MPOLIECCY MO3HaHWIS COBPEMEHEH W M/10-
A0TBOPeH. OH SBU/CA Pe3y/bTaTOM Aa/TbHENLLIEro passuUTs TEOpUM OTpa-

YKEHWS 1 MO3BO/N YI/YBUTL MHOTVE NPEACTaB/EHNS O MPUPOJE YeroBeye-
CKOro No3HaHus.
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B dmnocogmm 060CHOBLIBAETCSH HECKOMbKO KOHLENLUIA MH(OPMaLIMm
- atpubyTmBHAA, MaTeMaTuyecKasd, (PyHKUMOHaMbHAsa W Ap. B nocnegHee
BpeMs MHOrMMW (hunocothaMn NOAAEPKUBaeTCA (DYHKLMOHaIbHAA Teopus
MHopmaumy (MHOra ee UMEHYIOT CTPYKTYPH-(YHKLMOHaIbHOR). [na ee
MOHMMaHNS He06X0AMMO 06PaTUTLCA K OTPAXKEHMIO, TOUHEe, K TOW ero cTo-
pOHe, KOTOpas BbICTYMaeT B KAYECTBE OTPKEHHOrO, T. €. Crefa, NpusHaka
JpYroii CTOpPOHbI - OTpaxaemoid. Tak BOT, €C/M Mbl pPacronaraeM Kakum-
NM6o MaTepuanbHbIM 0OBLEKTOM, HarpuUMep, HOXOM, O6BLEKTMBHO CBA3aH-
HbIM C MPeCTyrn/eHnem (0TpasvBLLKMM ero), Mbl UMeem OCHOBY, NMPeAnochbIs-
Ky MH(opMaLmu, HO camoli MHopMaumm- ewe HeT. OHa NOABUTCA B TOM
Cnyyae, ecnv Ha 06HapYXXeHHOM HoXe ByAyT HalifieHbl MHTepecytoLLye Hac
cnefibl U OHU ByayT BOCMPWHATLI, JOWAYT A0 afpecaTa, noTpebuTens ans
CMOMb30BAHNS UM B MPaKTUYECKUX Liensix. KopoTko rosops, MHgpopMaums -
3TO «CHATOE» OTPaXeHWe. be3 oTpaxeHus HeT MH(OopMaLMK, HO Hanyme
OTP@KEHUSA eLLe He O3HaYaeT HamuMs MHpopMauymn. TOT Xe HOX WK chne-
Obl Ha HEM MOrYT NP OCMOTPE OCTaTbCA He3aMeUYeHHbIMU W HUKaKOW WH-
(hopmaLmu B fiefie He NOABUTCA. VH(opmaums, Takum o6pa3oM, ecTb Co06-
LLeHWe, CUTHa1, NMEOLLMIA CBOEro NOTPebuTens 1 CrocobHbIl YA0BNETBO-
pUTb Ty WAN UHYKO €ro MOTPe6HOCTb, T. €. BbIMOHANLWMIA ONpefenéHHY0
(hyHKUMI0. Mo3TOMy MH(OpMaLWs TpakTyeTcs Kak cBefjeHus, CUrHas, co-
obleHre 0 4Yem-nbo, MOMyYeHHble B pe3ynbTaTe aKTWBHOM, BCTPEYHON
[eaTeNlbHOCTM CYyObeKTa B LIENAX peLleHns CTOALWMX Nepes HUM 3aau.

B peTpocneKTMBHOM MO3HAHWKU MH(OPMauus (OpMMpYeTCA Ha OT-
peske CyObeKT - 06BbEKT-2, T. €. MPW HEMOCPEeACTBEHHOM WCC/ef0BaHUM NO-
3HaOWMM TeX MaTepuasibHbIX 06BHEKTOB, KOTOPbIE COXPaHWIN Crefsl Npo-
LUSI0ro cobbITrs. OrpaHMYMMCS 34€eCh 3TON XapaKTEPUCTMKOWA MH(opmaLmu,
MOCKO/IbKY A4/15 NOAPOBHOro ee aHaim3a Heo6Xo4MMO MMeTb NPeACTaBMeH e
0 BCEX 3/IEMEHTaX PETPOCMEKTUBHOMO MO3HaHUA C TeM, YTOObI Takoli aHan3
6blN1 CPaBHWUTENbHBIM 1 CUCTEMHBIM.

HeTpyZHO 3aMeTUTb, YTO MHGOPMALMA 3aHNMAET MECTO LiEHTPaIbHO-
ro afieMeHTa PETPOCMEKTVMBHOIO MO3HAHWSA, BbIMOHSS POSb MPOMEXYTOY-
HOFO, CBS3YIOLLEro 3BeHa MeXay [APYrMMu ABYMS 3nemeHTamu. [epBblii
npejLwecTByeT MH(OpMaLK, NOpoXaas ee, nepedaeT eid, 06pasHO roBops,
CBOW 3apsd. BTopoii anemeHT 3aHMMaeT MOCnedytollee 3a WHopMaLmei
MONOXEHUE, NMOPOXKAAETCS €10, BO3HMKAET KaK 3apsif, MO/yYeHHbIN, B CBOKO
oyepefpb, OT UH(opmaumu. [ 0603Ha4YeHUs 3TUX 3/1EMEHTOB B (hunocod-
CKOW iuTepaType Yalle BCEro MPUMEHSIIOTCS MOHATUS «(haKT» U «3HAHWEN.
Mcnonb3yem Mx 1 Mbl, NogpasyMesast Noj, (hakTom npoLusnoe cobbitme (06b-
eKT-1), a Noj 3HaHNEM - OTPKEHME 3TOr0 COOBLITUS B CO3HAHMNM CYObEKTA.
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WTak, B peTpocneKTUBHOM MO3HaHUM UMEKTCA TPWU 3NIeMEHTa, Ha-
3BaHHble Kak (hakT, nHdopmaums v 3HaHve. BepHemca K geny 06 ybuiictse
CwmumpHoBa. CoBepLUEHHOe NPecTynneHne ecTb (hakT LEeCTBUTENbHOCTM.
O6Hapy»eHHbIe NPU OCMOTPE MecTa NMPOUCLLIECTBMA Credbl, byayumn 3akpe-
MJEHHbIMU B MPOLECCYanbHbIX JOKYMEHTaX, CTAHOBATCA MH(opMaLmein 06
3ToM (hakTe. Ha ocHOBe COOpaHHOI MH(opMaLMKn cregoBaTens Npuobpen
3HaHVe 0 (haKTe NPecTynieHus.

B dwmnocodickoii nuTepatype 4aloTca pasnMuHble TPaKTOBKM (hakTa
«®PakTom, - nuwet M. B. KonHuH, - Ha3biBalOT caMn ABNEHUd, BELLM U CO-
ObITVS, (DAKTOM CUMTAIOT Hawy OLYLEHWS W BOCNPUATWS BEWen U nx
CBOWCTB; MOf, (hakTOM pa3yMer0T HeonpoBePXUMble TEOPETUYECKME MONOo-
YEHMA, KOTOPbIMWM XOTAT YTO-TO [0Ka3aTb UM OMPOBEPTHYTb». B CNOXHOM
MONOXEHWNM OKa3bIBAETCA CMeLuanMcT YacTHOM Hayku, obpaTuBnwiiics K
(hmnocodun B Hafexae HaliTW OTBET Ha BOMPOC O MOHATUM (hakTa. CTOMK-
HYBLUMCb C TakMM MHOroobpasvieMm TOMKOBaHWiA, aBTOp BCTaeT mepeq npo-
6nemoli BblIGopa 0AHOr0 13 HMX. Ho Kakoro? Besikuii Npon3BosbHbIA BbIGOP
MOpOANT CyBbEKTMBI3M U OLIMOKN. VIMEHHO 3[eCb KpOeTea ofHa U3 NpuymH
HEenpaBU/bHOTO MPUMEHEHVSI METOLOMIOMMYECKMX MONOXKEHWIA B ciepe cre-
LMa/IbHOr0 3HaHWA, B YaCTHOCTW, B Yro/I0BHO-NPOLECCYa/lbHOM MO3HaHWW.
Kak >e BbLUTMW 13 3TOl CUTyaLmumn?

Mpexae BCEro, OTMETUM, YTO BO3HMKLLUAA TPYAHOCTb HE AO/MDKHA BEC-
T K 0TKasy OT MpuBedeHns (nnococKoro Matepuana g/ peLleHns crne-
Una/ibHOM npobnembl. MeTogonormyeckoe 060CHOBaHWE HEOOXOAMMO WU
N104OTBOPHO, €CNM MPUMEHEHO MpaBubHO. Tak, Ana Bblbopa TOro wau
MHOTO 3Ha4eHMs TeEpMMHA «(hakT» HEOOXOAMMO YUMTbIBaTb TOT CMbIC/, KO-
TOpbIVi NPUAAETCA eMy B paMKax OnpegeneHHON CUCTeMbI. «PaKTUYHOCTb»
MPUMUCHLIAETCA KOHKPETHOMY 3HaHWIKO He ero NorMyeckoin MpMpPoAoHA, a Tol
TEOPETUKO-MO3HaBaTebHOW (DYHKLMEN, KOTOPYKD OHO MMEeT B Mpeaenax
[JaHHO cncTeMbl». TeM caMbiM B MOHSATWIAHLIA annapaTt Teopuun (B AaHHOM
CNyyae TEOPUW Yrof0BHO-MPOLECCYa/IbHOrO MO3HAHWS) BBOAUTCA TEPMUWH
«OfJHO3HAYHOE C/OBO, (IUKCUPYIOLLEE OMpPEefAeNIEHHOE MOHATUE HayKu, Tex-
HWKW, NCKYCCTBa U T. 4.». OTO TpeboBaHMe ONpefeneHHOCTM B ynoTpebne-
HUW MOHATUIA BbITEKAET M3 3aKOHA TOX/AECTBA. B COOTBETCTBUM C HUM KadXK-
[l0e MOHATME [JO/MKHO MbIC/IUTLCS TOXAECTBEHHbIM Cebe B TEUeHWe BCEro

npoLiecca paccyXxaeHus. MoaMeHa NOHATUIA HapyLLIAET 3TOT 3aKOH W BefeT K
MyTaHWLE U HESICHOCTW.

JTO OTCTYNNeHNe He0BXOAMMO A/ TOr0, YTOObl 06BACHUTbL, NOYEMY
NCMO/b3YEMbIM MOHATUSAM «(AKT», «MHAOPMaLMS», «3HaHUE» NPUAAETCS B
CUCTEME PETPOCMEKTUBHOIO MO3HAHUA MMEHHO [AaHHOe, a He Kakoe-nmbo
MHOe 3HauyeHue. To, YTO Mbl Ha3BaIM B PETPOCMEKTUBHOM MO3HAHWUU WH-
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thopmaLmeld, MOXXHO MMeHOBaTb (DaKTOM, MO0 COOTBETCTBYHOLLAS (hmnocod-
CKasl TPaKTOBKa A1 3TOro nmeeTcs (BcnoMHuM cnosa M. B. KonHuHa «ghak-
TOM CUMTAIT HalUW OLLYLLEHWUS ¥ BOCMPUATUS BELLEA 1 UX CBOMCTB»). L B
3TOM He ByaeT MeTOA0N0rMYECKOA OLUMOKM, NPU YCIOBMK, YTO B3ATLINA 3/1e-
MEHT MMeeT Takoe 0603Ha4eHve O TeX Mop, MOKa peyb UAET 0 cUcTeMe, Ya-
CTb0 KOTOPOIA AaHHbIN 3NeMeHT sBnseTcs. Be ab 4eno He B CNOBECHOM 3Ha-
Ke, @ B CYTW TOr0, UTO OH BblpaXkaeT.

WTak, paccmatpuBas CUCTEMY PETPOCMEKTUBHOrO MO3HAHMA, YCo-
BMMCS, YTO, BO-MEPBLIX, 6YEM UCXOANTL U3 TPEXUIEHHON ee CTPYKTYpbI, U,
BO-BTOPbIX, UMEHYeM (DaKTOM TOT 3/1IEMEHT JaHHOW CUCTEMbI, MOZ, KOTOPbIM
MMEeTCA B BUAY NPOLLIOE WK HacTosLLee,CODObITHE, ABNEHNE AelCTBUTENb-
HOCTW, OrpaHWYeHHOe OT MO3HAIOLWEro MPOCTPaHCTBEHHO-BPEMEHHbLIMM
paMKamm 1 He [OCTYNHOEe HEeMOCPeCTBEHHOMY MUCCNELOBAHMIO.

MepBbli 31EMEHT CUCTEMbI PETPOCMEKTUBHOIO MO3HaHWA - akT. OH
06nafaeT cneaytoWwyMN FHOCEONOMMYECKMMMN CBOMCTBaMU.

O6bEKTUBHOCTb. BO3HMKHOBEHME, CyLLECTBOBaHME (pakTa He 3aBu-
CUT OT CyObeKTa No3HaHWA. MOo3HAWWIA N3yYaeT TO, UTO Y>XKe NPOU30LLO
VW CYLLECTBYET B AENCTBUTENBHOCTY.

EgMHNYHOCTL. KaXKaplii (hakT HeMoOBTOPUM, HE3aMEHUM, YHUKa/IEH B
CBOEM pPOfe, TaK KakK TO WM UHOE AB/EHNE CBSA3AHO C KOHKPETHLIM MECTOM,
BPEMEHEM ¥ UHAMBUAYANIbHLIMW NPU3HAKAMK.

MHOrOCTOPOHHOCTb. Bblfenas To WM MHOE fABMEHME B KA4yecTBe
(hakTa MO3HaIOWMIA GEpeT ero Kak HEKWA «KyCOK» AENCTBUTENbHOCTM BO
BCEM MHOr006pa3n ero CBA3el 1 OTHOLLEHWI C OKpYXXaroLWwmmM MupoM. Ka-
X[as Takas CBS3b UM OTHOLLEHME XapaKTepusyeT (hakT CO CBOEl CTOPOHbI,
Hafenss ero 0cobbIM CBOMCTBOM.

3Ha4YMMOCTb. FiBNeHue, cobbITUe CTAHOBUTCS (PAKTOM B TOM CyYae,
€C/IN €ro No3HaHve Heo6X0AMMO, 3HAYMMO 1S PELLEHNA KaKUX-1n6o 3agay,
CTOSALUMX Mepen CcyobekToM. He n060e siBneHWe CTaHOBUTCA (hakToM, a
VWb TO, KOTOPOE BbIUNEHEHO W3 OKPYXKAOLLIEH [EACTBUTTENBHOCTU U BO-
B/IEYEHO B c(pepy No3HaBaTeNbHOM AeATENbHOCTY NO3HAIOLLENO.

OnocpeacTBOBaHHOCTL. B cuiy oTaaneHHOCTM CybbekTa OT (pakTa
MPOCTPaHCTBOM - BPEMEHEM OH He MOXET WCC/ef0BaTbCA HEMOCPEeLCTBEH-
HO, a yCTaHaB/MBaeTCa Yepe3 NMPOMEXYTOYHOE 3BEHO, T. €. OMOCpPesCcTBo-
BaHHO.

BTOpoil 3neMeHT PeTPOCNEKTUBHOMO MO3HaHNs - MHopmauus. Ha-
MOMHMWM, YTO OHa MpPeACTaBAseT CO60M CBeAEeHMS, COOOLLEHUS, CUTHaN O
(hakTe, NMOMYYEHHbIN OT MaTepUa/ibHbIX 0OBEKTOB, KOTOPbIE COXPaHUN Che-
Obl (hakTa B pesy/ibTaTe ero otpaxeHus. MHpopmaums - 370 TO CpeacTBo,
Npyi NOMOLLM KOTOPOro CyObLEKT PETPOCNEKTUBHOIO MO3HAHUS YCTaHaB/N-
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BaeT pakT. VIH(opmaums B COOTBETCTBUM C AaHHLIM OMNpejeneHneM, a Tak-
XKe ee MEeCTOM Y POJIbIO B CUCTEME PETPOCTNEKTUBHONO MO3HAHWUS XapakTepu-
3yeTca CnefyoLwmnm.

1. OTpaxeHue akTa NpoMcxoanT Ha (B) MaTepuasbHbIX 00beKTax -
BeLLax, JOKYMeHTax, Moaax. OTPaXeHHbI Cneq CyLLecTBYeT He cam Mo ce-
6e, a Hepa3pbIBHO CBs3aH CO CBOWMM MaTepuasibHbIM HOCUTeNeM - (husnye-
CKUM TefloM. «CHATbIN» Xe cnef, CTaB UH(OpMaLeli, OTAeNSeTCs OT 3TOro
Tena U MOXET WCMOMb30BaTbCA CaMOCTOATENbHO. HO 3TO CyLLEeCTBEHHO
CHWKaeT [OCTOBEPHOCTb MPUOBPETAEMOrO 3HaHMA, N60 N1H06as KONUs XyXxe
opurnHana. Moatomy B Tex OTpacnax Mo3HaHus, B KOTOPbIX HE06X04AuM
«3anac NpPoYHOCTM» NOMYYEHHOrO 3HaHMA, (hopmaLms BepeTcs KakK eauHCT-
BO ABYX 3/1EMEHTOB: CBeAeHWIi 1 MaTepuasibHOro 06beKTa - HoCUTeNs
3TUX CBEAEHWIA.

.2. Kaxxgoe sABNneHne, cobbITVe OTpaXKaeTca B pasHOOOpasHbIX Y MHO-
FOYUCTIEHHBIX OKPYXatoLMX 06bekTax. OAWH 1 TOT Xe (akT MOXET 6bITb
YCTaHOBNEH MPW MOMOLLY CBEAEHUIA, MOMYUYEHHbIX OT HECKObKMUX UX HOCK-
Teneir. CnegoBaTenbHO, MHPOPMaLMS MHOXECTBEHHa.

3. OTpasuBLUMe (akT 06bEKTbI NMO-PasHOMY BOCNIPUHMUMAIOT ero npu-
3HaKu. OfHM 06BEKTbLI, HANPUMep YenoBek, NPUOBPeTaOT A0CTaTOYHO MoJ-
HYI0 KapTuHY Hab/ilofaeMoro, Apyrue, K npumepy BeLLu, COXPaHAT ULlb
(hparmeHTbl, feTanu takTa. [Mo3ToMy MH(OPMaLMS C Pas3IMYHON CTEMEeHbO
NO/SIHOThI (BOCTATOUHOCTW) YKa3blBaeT Ha yCTaHaBIMBAEMbIN (DaKT.

4. OBBLEKTbI-HOCUTENW HE OLMHAKOBO OTPaXatT (hakT U C KaYeCTBEH-
HO CTOPOHbI. B 0gHMX ciyyvasx crefbl COOTBETCTBYHOT AeliCTBUTENbHbIM
CBOICTBaM (haKTa, afieKBaTHO OTpaXatoT UX. B Apyrux, B cuny pasnnyHbIX
(hakTOpPOB, NPUOOPETEHHDBIE Crefbl HE COOTBETCTBYIOT (haKTy, HEMpaBuIbHO
ero OTpaXXatoT. Tak, YeNoBeK HepeaKo 3abnyaaeTcd NMb60 HamepeHHO He-
BEPHO OMUCbLIBAET yBUAEHHOE. 03TOMY MH(OPMaLKWs C Pa3NYHO cTene-
HbHO TOYHOCTM (LOCTOBEPHOCTM) CBUAETENLCTBYET O (PaKTe.

TakuMm 06pa3oM, UHGopMaLMs M3Mepuma KOMYeCTBEHHO (JocTa-
TOYHa - HEJOCTATOUHA) W MPOBepseMa KauyeCTBEHHO (JOCTOBEpHA - He0CTO-
BEepHa),

5. CBefeHusl, CO0BLLEHMA, NONYYEHHbIE OT HOCUTENS, MOTYT CyLLecT-
BOBaTb ¥ MCMO/Ib30BATLCA afpecaToM B Kakon-11mbo ¢opme - YCTHOM, MUCh-
MEHHOM, KOAMPOBaHHOW 1 T. f. PopMa, Kak N3BECTHO, CYLLECTBEHHO BAUSET
Ha cofiep>xaHue. [103ToMy B HEKOTOPbIX BMAaxX MO3HAHMA, Hanpumep Yro-
NIOBHO-MPOLLECCYa/IbHOM, MH(OpMaLMa [LO/MKHA 3aKPenasaTbCA B YeTKO

onpeaeneHHyo opMy, HapylLeHWe KOTOPOIA WUCK/HOYAaeT ee MCMo/b30Ba-
HYe.
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6. WHdopmayma 3Haumma, OTHOCMMa, T. €. LeHHa M Heobxogvma
Cy6beKTY, MOCKOMbKY B pesy/bTaTe OTPaXeHUs «HeceT» B cebe CBefeHus o
no3HaBaeMoMm (hakTe. CBefeHus, He yKasblBaroLLMe Ha uccnefyemblii (akT,
HEe MOryT paccMaTpuBaThbCs B KauecTBe MHAOpMaLmMy A1 [aHHOTO akTa no-
3HaHWA 1 He BK/IKOYAIOTCA B NMO3HaBaTeNbHbIV npoLecc.

7. ViHhopmauma uccnefyeTcs HenocpeACcTBEHHO, MYTeM JIMYHOrO,
UYBCTBEHHOr0 BOCMPUATUA MO3HAIOLLMM  0OBEKTA-HOCUTENS U UMEHOLLIMXCA
Ha Hem CnefoB.

TpeTuii 3NeMEHT PETPOCMEKTUBHOIO MO3HaHUSA - 3HaHwe. B duno-
CO(ICKOI NnTepaType 3HaHWE paccMaTpUBAeTCA B TECHOM CBA3W C MH(OpPMa-
umeit. OfHW (rnocodbl NPUMEHSIOT 3TW MOHATWA KaK PaBHO3HauHble. Tak,
no MHeHwto B. I'. AgpaHacbeBa, MH(OpMaLUa NpeacTaBnseT coboii 3HaHwe,
coo6LLeHus, cBeAeHus. [pyrve aBToOpbl pasrpaHuyMBarOT MHGOPMaLWIo 1
3HaHVe. «3HaHVe No OTHOLLEHUIO K MH(opmauuu, - cuntaet B. A. Konesa-
TOB, - BbICTYMAeT He MPOCTO Kak 0Ccobblil ee BUA, a Kak Ccrocob ee nepepa-
60TKU».

34ecb Mbl BHOBb CTO/KHY/IMCb C MHOFO3HAYHOCTbIO TEPMUHA, UTO
yXXe 6bIfI0 NMPY PacCCMOTPEHWUM MOHATUS «hakT» BbIXOA4 13 3TO CUTyaumn
6bIn HalifeH B ONPeAeneHHOCTN B3ATOr0 TEPMUHA, B OAHO3HAYHOM ero uc-
N0/Mb30BaHUM B pamMKax TOW WAW MHOI CUCTEMbl. B OfHMX Cnyyasx 3HaHue
OTOXJEeCTBNAETCA C MHopMaumein. MpomcxoauT 310 TOrda, Korja nepeg
MO3HAIOLMM HE CTOWT 3ajaya NPOBEPKM MMEIOLLMXCH CBELEHWUIA C TOUKM
3peHUs UX SOCTOBEPHOCTU W [AOCTATOYHOCTU, T. €. COOBLLEHUS paccMaTpu-
BalOTCA TaK, Kakue OHU ecTb, 6EpPYTCS «Ha BEPY», UCMOJb3YHTCA B FOTOBOM
Buge. Mpu 3TOM NO3HAKOLWMIA COOTHOCUT MHAOPMAUMIO U 3HaHWe OAWH K
OAHOMY W PYKOBOZLCTBYeTCA npaBuioM: «CobbiTue Ae/CTBUTENBHO 6bIno,
ec/n 5 pacronarato MHgopmauyeli 06 sTom».

B gpyrux cnyvasx cy6bekT nogxoauT K CBEAEHUSM KPUTUYECKU,
M3yyas NX KakK C Ka4eCTBEHHOM, TaK i C KONMYECTBEHHON CTOPOHBI, U 3a-
BEpLUAET MO3HaBaTeNbHbI aKT, TONbKO KOrja pacnonaraeT 4OCTOBEPHON K
[0CTaTOYHON UHGopMaLyeid. Mpu 3TOM 3HaHWe U MHOPMALUSA Pa3IMyatoT-
€A, BbICTyMas Kak B3ayMOCBSA3aHHblE, HO He WAEHTUYHble NOHATMA. COOT-
HOLLEHMe MHOPMaLMN 1 3HaHMA 3L4eCb MHOE: MH(opMauuii (ee HocuTenei,
MCTOYHWKOB) HECKOJ/IbKO, & 3HaHWe OAHO: VIHoe 1 npaBuno nosHaBaTebHOM
pestensHocTh: «CobbITue LeCTBUTENLHO 6bIN0, €CIN Y MEHS eCTb JOCTO-
BepHas 1 focTaTouHas MH(opMaLms 06 3TOM».

[ANna nnicTpaumm CKkasaHHOro 3afaaMmcs BOMPOCOM:€CIN Mbl YTO-
nnéo yBWAENW, NPOYUTaNN, YCAbIanu, YeM Mbl pacrnonaraem - MHgpopMa-
umeil unu 3HaHMem? OTBET B COOTBETCTBUM C MPEANOXEHHBIM MOAXOA0M
6yneT Takum. Ecnu Mbl yA0BNETBOPEHbI YBUAEHHBIM, MPOYMTAHHbIM, YC-
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NbIWAHHLIM, T. €. BOCMPUHAAM 3TO W MOXEM €ero MCnonb30BaTh,
TO Y Hac eCTb 3HaHWe. Ecnu e yBUAEHHOE, MPOYMTAHHOE, YC/bILLIAHHOE HAaC
He yCTpauBaeT, BbI3blBAET COMHEHWS, TO Mbl pacronaraem vHhopmalmen,
HO eLLie He MMeeM 3HaHus.

IMeHHO BTOPOI NOAXOA K MH(OPMALMM 1 3HAHUKO HYXXEH B PeTpo-
CMEKTVBHOM MO3HaHUW. B HeMm ycTaHOB/MeHMe (pakTa MpOM3BOAMTCA Yepes
MHOrMe OTPbIBOYHbIE, (hparMeHTapHble NPU3HaKW, U3 KOTOPbIX, KaK U3 MO-
3aVku, B CO3HaHMM Cy6beKTa CKIafplBaeTCs AOCTATOMHO MOMHAA KapTuHa
npoLusioro cobbiTus. Mpy 3TOM HEOBXOAMMO YETKOE pa3meXKeBaHue NHQop-
Mauym - CBeAEHWUIA, CUTHAN0B O (pakTe 1 3HaAHUA - MbICIEHHOT0 06pasa (hak-
Ta, NOYYEHHOrO MNPV YMCTBEHHOI 06paboTKe CO BpaHHOW U NPOBEPEHHON
MHhopMaLmu.

Mpu pasrpaHUyeHnn NHHOPMAaLUM U 3HAHUA HEOOXOAMMO YUUTbIBATH
1 TaKoi MOMeHT. [1Ba 3feMeHTa COOTHOCATCS APYr C APYroM Kak WH(opma-
LMSA 1 3HaHWEe NULWLb B Npedenax OAHOro NMo3HaBaTebHOro akTa. B HeMm 3Ha-
HU1e 3aHWMAeT MECTO KOHEYHOrO Y/ieHa, KOTOPbIM JaHHbIA akT 3aBepLuaeTcs.
Ho ecnu nprobpeTeHHOe 3HaHWE WUCMOSb3YETCA B APYTOM MO3HAaBATE/IbHOM
aKTe, TO OHO MEHSIET CBOKO CYXEBHYH0 (DYHKLMIO W BbINOMHAET B AaHHON
CUCTEME Y)XKe [PYTyk pofib - vH(opmauun. Tak, mo fgeny o6 ybuiictee
CmupHOBa nokasaHusa ceuaetens (MHpopmMaLms) yKasblBatoT Ha CCOpY MeX-
Ly CMUPHOBbIM M HeM3BeCTHbIM (3HaHWe 0 (hakTe). Ccopa Mexay nocTpa-
[aBLUMM 1 HEW3BECTHbIM [JaeT OnpedeneHHble OCHOBAaHWS Mojaratb, UYTO
y6WIACTBO COBEPLLEHO MOCNEAHWUM. 3[4eCb 3HAaHWE O CCOPe BbICTYNaeT B Ka-
4eCTBe MH(OPMALLMK, JaKOLLEA HOBOE 3HAHWE - O BO3MOXXHOM MPECTYMHUKE.
Tem cambIM Mbl BbIAENUM [Ba aKTa NMO3HaHWSA - YCTAHOB/IEHWE CCOPbI U YC-
TaHOBMIEHVe NPEANONaraemMoro NnpecTynHUKa, - U B Ka&XAO0M U3 HUX Bblune-
HWIN B KQYeCTBE COCTaBHbIX 3NEMEHTOB MH(OpPMaLMIO 1 3HaHue. Coaepa-
HMEe UX B K&XAOM NO3HaBaTeNbHOM npouecce ocoboe. Ho He cnefyeT nona-
raTb, YTO Ha3HAYeHWe 3HaHUA B TOM. YTOObI CAYXWUTb UHGOPMaLyei ans
6onee BbICOKMX CTYNeHeil No3HaHWs. TakoBa ponb /INLb MPOMEXYTOUHOIO
3HaHWA. J11060i NpoLecc No3HaHUS, KaKiM Obl CIOXKHBLIM 1 B/IUTENbHBIM OH
HU 6bl, UMEET KOHEYHOE 3HaHWe, JOCTVKEHWE' KOTOPOro YAOBMETBOPSET
MpaKTnyeckre NOTPe6HOCTM CyObeKTa. 3HaUUT, pacCyxgas 06 H(opmaLmm
1 3HaHWMM (Kak, BMPoYeM, 1 0 (hakTe), Ha0 OroBapuBaTh, O Kakoi Nno3Hasa-
TeNbHOI CUCTEME MAET PeYb, W NPUMEHSATb 3TW MO3HAHUSA MULLbL B pamKax
paccMaTpuBaemoli CUCTeMbI. ITO BAXKHO AN8 Aa/lbHElLLero aHanmsa cogep-
XaHWA YrofioBHO-MNPOLECCYalbHOr0O NO3HAHUS.

Mcxopns U3 U3NOXKEHHOTO 3HaHUE Kak TPETWIA 371EMEHT PETPOCMEKTUB-

HOFO MO3HAHUS XapaKTepPU3YeTCs CreAYHOLLMMU THOCEONIOrMYECKMMI CBO-
CTBaMM.
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3HaHue ngeanbHO. OHO MpefcTaBnseT CO60i CHOPMUPOBAHHLIV B
CO3HaHMK CcybbekTa 06pa3 (hakta. HO 3HaHMe He 06si3aTeNbHO OCTaeTCs
[OCTOAHMEM TO/IbKO Camoro nosHaowero. BbipaKeHHOe BOBHE B YCTHOM
WM NUCbMEHHOI (OPMe, 3HaHWe CTaHOBUTCA AOCTOSHMEM LPYruX nuL v
MOXET MCMO/b30BaTbCA UMW B FOTOBOM BUJE.

3HaHWe cy6beKTVBHO, NGO BCerga BbICTYNaeT NPOAYKTOM [esTeNb-
HOCTW KOHKPETHOrO Cy6beKTa No3HaHus.

3HaHVe MpegMeTHO, T. €. OTPaKaeT He BECb M3y4aemblii 06BLEKT, a
NALWb Te ero CTOPOHbI M OTHOLUEHMS, KOTOpble NPeACTaBNAT UHTEpeC AN
MO3HAIOLLIEr0 B LIENAX PeLleHns CTOAWMX Nnepes HAM 3ajav.

3HaHWe UCTMHHO WM HEUCTWMHHO. PesynbTaT nosHaBaTeNbHOW fes-
TENbHOCTUN YeN0BEKA MOXET COOTBETCTBOBATb AECTBUTENbHOCTY U B TaKOM
cnyyae GyfeT UCTUHHBIM. ECn XKe No3HaoLWmMiA N0 TeEM UK WHBIM NPUYK-
Ham npuobpen OWMBOYHOe, He COOTBETCTBYHOLLEE (JaKTy 3HaHWe, TO OHO
HEVCTUHHO.

3HaHWe MOMHO MK HEMOMHO OTPaXaeT UcciefyeMblii hakT. MonHota
OXBAaTbIBAET, BO-MEPBbIX, TOT KPYr CTOPOH, OTHOLUEHWI (hakTa, KOTOpbIA
NOANEXUT U3YUEHUIO JaHHLIM BWOM MO3HAHWS, BO-BTOPbIX, HEOOXOAUMYIO
CTeneHb MPOHWKHOBEHWS B KKAYHO U3 3TUX CTOPOH.

3HaHVe OTpaXKaeT He TOMbKO MPUPOAHOE, eCTECTBEHHOE ObiTve (OH-
TOMOrN0) (hakTa, HO U ero LLeHHOCTb, 3HAYMMOCTb 15 Ye/I0BEKa (aKC1ono-
rMto). 3HaHue, Takum 06pasoMm, GopMUPYeTCs Ha ABYX YPOBHSAX W BbICTYMa-
eT eAWHOM NPUPOAHO-OLEHOYHON PEKOHCTPYKLMER hakTa B CO3HAHMK MO-
3HaloLLero.

3HaHue npuobpeTaeTcsi OMOCPEACTBOBAHHO. [MOCKO/MbKY MPOLLIOE
co6bITVie He [OCTYMHO HEenocpeCTBEHHOMY WCCMef0BaHWO, 3HaHWe ¢op-
MUPYETCA Y MO3HAIOLLEro Yepes NPOMEXYTOUHOE 3BEHO - MH(OpPMaUuio 0
(hakTe.

TakoBa (mnocodckas XapakTepucTka peTPOCNeKTUBHOIO MO3Ha-
HWA. B Heli Mbl NMprobpenn MeTOAO0NOrMYECKY0 OCHOBY MO3HAHWUS B Yro-
NOBHOM cygonpoun3soacTBe. Kakoii 6bl BONPOC MpW pacCMOTPEHUN YTO/0B-
HO-MPOLIECCYa/IbHOr0 MO3HaHWA HW BO3HWMKAN, AaHHas OCHOBAa [aeT Ham
OPWEHTUPbI, UCXOAHbIE MOCBIIKA €ro pelleHus. Mcnonb3ys OTMeYeHHble
TEPMUHBI, CHOPMYIMPYEM MOHATUE PETPOCMEKTUBHONO MO3HaHWS. 370 -
[eATeNbHOCTb CyOBEKTA M0 NPUOBPETEHMIO 3HAHUSA O MPOLUIOM (haKTe
npy NOMOLLY MHAOPMALUN O HEM.
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BE. A. ®nn1vMMOHOB
OCHOBblI Teopuun fOoKa3aTenbCTB B
repMaHCcKOM Yyro/loBHOM npotuecce
MockBa, "Cnapk"™, 1994, c. 23-35

IMoHATYe fOKa3bIBaHUS.
""Crporoe™ 1 "'cBo60aHoE"" A0Ka3bIBaHME.

B yronosHom npouecce ®PI NoHATME [0Ka3blBaHUA 06bIYHO pac-
CMaTpVBaeTCs B ABYX acreKTax: 06LLEM 1 YronoBHO-MPOLECCyanbHOM.

B nepsom cryyae [oKasbiBaHWE OMNpefenseTcd KakK Y4OCTOBEepeHue,
noATBepXaeHve, "ybeauTenbHoe 060CHOBaHWE MPAaBUABHOCTW WAW Hempa-
BWIbHOCTM (hakToB". BO BTOPOM — NOAYEPKMBAETCSA €ro NpaBOBOW Xapak-
Tep. [JOKasbiBaHWe 03HA4aeT NpeBpaLleHne, NPOTeKaloLLee B HOPUANYECKON
(hopme, ObIBLUErO 4O 3TOr0 MPO6AEMATUYHOIO COObITUA BO BCEOOLLEe 3Ha-
Hve. BcneacTeme 3TOro Cyf CTPOro CBA3aH OMpPefesieHHbIM KPYrom rpeay-
CMOTPEHHbIX 3aKOHOM [0Ka3aTe/bCTB, MpaBWiamu WX WCMOMb30BaHWA, U
MPUroBOpP BbLICTYMAET Kak aBTOPUTETHOE, OKOHYaTe/lbHOe YCTaHOBJ/IEHME
(haKToB.

Mof [OoKa3sblBaHWEM B COOTBETCTBMWM C TOCMOACTBYHOLLMM MHEHUEM,
BbICKa3aHHbLIM TepMaHCKVMK MPOLIECCYaiICTamMn elle B KOHLe NPOLLIOro
BeKa, NOHUMAETCA NpaKTUyecKas AeATeNbHOCTb Cy/a, COoCToALas B cobupa-
HWUW, UCCNES0BaHUN 1 OLIEHKe [OKa3aTeNbCTB U BKOYaloLas YMCTBEHHYHO
JIOTVYECKYIO [ieAITeNbHOCTb CyfbW. Takoe MOHMMaHWe COAep)KaHus [oKasbl-
BaHWA MHOTa PacrpoCTpaHseTCca 1 Ha Apyrve CTafum YronoBHOro npowec-
ca. Tak, OTMeyaeTcs, 4TO NPOW3BOACTBO NpefBapuTebHOro paccnefosa-
HWA, PACCMOTPEHME YroM0BHOTIO fiefa Mo CYLLUECTBY, a TaKXKe U PEBU3NOHHOE
MPOW3BOACTBO COCTOAT M3 MOWCKOB [OKA3aTeNbCTB, NPOBefeHNs foKa3blBa-
HWA, OLeHKW [0Ka3aTeNnbCTB W BbIBOAOB W3 Pe3y/bTaToB [0KasblBaHUSA B
(hopme peLleHus. B Teopun Takxke BCTPeYaeTcs OnpefenieHne foKasbiBaHWs
B Y3KOM U LLUMPOKOM CMbIC/E. B Y3KOM CMbIC/E JOKa3bIBaHWE KaK JedTerb-
HOCTb ABSETCA 3afauyeii cyda no paspeLleHnto YronoBHoro gena. B wupo-
KOM - BCA [eATENIbHOCTb FOCYAapCTBEHHbLIX OPraHoB, MPUHUMAIOLLMX Yya
CTUE B OTbICKAHUM UCTUHbI, 1 06ecneunBatoLlas 4oKa3aTenbCTBEHHYHO OC-

HOBY /15 MOCTaHOB/IEHNA NpUrosopa. B 3ToM cMbIc/e feaTenbHOCTL NO f0-
Ka3bIBaHWO MPOHN3bIBAET BECb MPOLIECC.
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Hapsgy c onpegeneHvem [OKasblBaHUSA KakK NPaKTUYecKoin fesTenb-
HOCTM cyfa bblfa BbICKa3aHa 1 TOYKa 3peHuns, CBOAMBLLAA JOKa3blBaHWEe UC-
KOUNTENbHO K YMCTBEHHON AeATeNbHOCTM CyAbW. [epMaHCKuiA mpovec-
cyanucT 3. Pynn yKasblBan, YTO fyXOBHas AeATeNbHOCTb CYAbW HAUMHAETCA
C YyBCTBEHHOrO BOCMPUATUS MOKas3aHWUii CBMAETeNe, OCMOTPOB OOBLEKTOB
BHELUHEro Mupa, ApYyrux [oKasaTefbCTB W MPOA0/KAeTCa C MOMOLLbIO
CNOXHOro annapaTa BbIBOJOB, (opMupytoLWmnX ybexaeHve cyabn. "Coso-
KYMHOCTb YyBCTBEHHbIX BOCMPUATUIA, — MWUCa OH, — W BbIBOLOB CyfbM,
KOTOpble, B KOHLIe KOHLOB MPUBOAAT K (DOPMUPOBAHUIO YBEXIEHNS, U Che-
[yeT HasblBaTb AOKa3blBaHUEM".

OTa TOYKa 3peHus, He MOMyymMBLLAA 3aMETHOrO MPU3HaHWA, UHora
HaxXO4MT OTpaXKeHWe B paboTax, NMOCBALLEHHBIX JIOTVUKE B Npase.Y TBepxia-
eTca, HanpuMep, YTO YCTaHOB/IEHME (haKTUYECKMX 06CTOATENLCTB fena, Co-
CTaB/IAOLLMX COAEPXKaHVe Maioil MOCbINKM Cyfe6HOro cunnorusmMa, He siB-
NSeTCA NO CBOEN CYLLHOCTMN HOPUANYECKONA AeaTenbHOCTbIO. EE nornyeckuit
XapakTep 060CHOBLIBAETCH, B YACTHOCTH, CChIKaMW Ha CYAeOHY0 NPaKTuKy
BepxosHoro cyfa ®PIT, KoTopas cuMTaeT HapyLUeHWe 3aKOHOB MbILLIIEHMS
(normku) cysamy nepeoi MHCTaHLMM OCHOBaHWEM A/ 0BXasl0BaHWs W OT-
MeHbI MPUroBopa B PeBM3MOHHOM MopsAAKe. HO 3TOT B3rnag, Kak npaswso,
He pasgenseTcs B Teopuu. [lokasbiBaHME KaK cOOMpaHue W uccnefoBaHue
[loKas3aTenbCTB B CTaguu cyfebHOro pasbuparenbcTBa perynmpyercs yro-
JIOBHO-MNpOLeCCYa/lbHbIM 3aKOHOM 1 MO3TOMY He ABAAETCA YMCTO JIOTUYec-
KoV peatenbHocTbio. K. OHTULW, roBops 0O [OKasbiBaHWW, OTMEYaeT, YTo
rnpoLieccyasibHoe OTbICKaHWe UCTUHBI LUMPOKO YPErynnposaHo npasom, npu
cobupaHun 1 UccnefoBaHUM [0Ka3aTeNbCTB MPUMEHSAOTCA NPaBoBble npea-
nvcaHus. MNMpu3HaeTca Takxe, YTO HapyLleHne 3aKOHOB MbILLMIEHWSA NpKn no-
CTaHOB/IEHWW NPUrOBOPA He NOATBEPXKAAET BbIBOAA 06 UCK/OUMTENIBHO 10-
rMYecKoi aesTenbHOCTU cyabk. YTIK Boo6LLe He M3BECTHO Takoe OCHOBa-
Hue o6XanosaHua. CornacHo § 337 YTIK ocHOBaHWeM 06XanoBaHUsA Npu-
rosopa B PEBU3NOHHOM MOPSALKE ABNSAETCH HApYLLIEHVE 3aKOHa, KOTOPOE Bbl
paXkaeTca B HEMPUMEHEHUN WA HenpaBUALHOM NMPUMEHEHUW HOPM Mpasa
B repmaHcKoii npoueccyanbHoli nTepaType, Kak NpaBuno, 0TBepraeTca yT
BepXKaeHve BepxosHoro cyaa ®PIT 0 TOM, YTO 3aKOHbl MbILLNEHUA MNpes-
CTaB/IAOT HOPMbI HEMMCaHOro npasa. 3aKOHbl MbILLMEHNSA "BOMPEKN MHe-
Huto BepxosHoro cyfa ®PIT He ABAAKOTCA HOPMaMM Npasa, NOTOMY YTO OHY
NLLIEHbI HOPMAaTUBHO-MPABOBOr0 COAepXaHusa".

B repmaHCckoM YrofioBHOM npoLecce OOLLENPUHATO pa3inyatb fBa
BMa JOKa3bIBaHWA: CTPOroe U CBOGOAHOE.

MoHATVE CTPOroro foKasbiBaHWS COOTBETCTBYET U3BECTHOM KOHLen-
LMW FepMaHCKOro [0Ka3aTeNbCTBEHHOMO Mpasa, Mpu3HaloLLeli HaCTOALLMM
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[0Ka3blBaHWEM TONbKO CyfeOHYH AeATeNbHOCTb, UMEIOLLYIO CBOEW LieNbio
paspelleHne gega no cywecTsy. Euwe K. Bupkmaiiep nucan: "lMognvMHHoe
[0Ka3blBaHWe NPUHLUMNMANIBHO MMEET MeCTO TO/bKO B CyAebHOM pasbupa-
TeNbCTBE [e/1a, B TO BPeMs Kak Ha npefBapuTeNibHOM pacc/iefoBaHUN pedb
MOXET MATW NUWb O MPOCTOV MOAFOTOBKE AOKasbiBaHWA". [lOKasblBaHME
ABNSETCH 3afauyeii cyfa, M60 OHO CO34aéT LOCTOBEPHbIE OCHOBAaHWA A5 MO-
CTaHOB/IEHUS MPUrOBOPa, a A/ paspelleHns 3TOW 3ajayun Ha npegBapu-

TeNbHOM paccnefioBaHnM NPOBOAUTCA MOATOTOBKA, COCTOALLAA B COGMPaHUM
[l0Ka3aTe/bCTB".

CTporoe foka3sblBaHWe COCTOWUT B YCTaHOBMIEHUW (DAKTOB, MMEIOLLMX
3HaYeHVe 4Na peLleHns BOMpoca 0.BUMHe W OMpedenieHny Mepbl HakasaHus.
OHO MpoBOAWTCA B COOTBETCTBUM C MPUHLMNAMU YCTHOCTW W HEMOCPeACT-
BEHHOCTW NPU CTPOroM COGMOAEHUN HOPM [0Ka3aTe/llbCTBEHHOrO Mpasa.
3TO 03HayaeT, YTO MOrYT MPUMEHATLCH TONLKO A0Kas3aTenbCTsa, Npegy-
CMOTPEHHbIE 3aKOHOM, M WX WUCMO/b30BaHWE PerynnpyeTcs creuuanbHbIMu
Hopmamy YTIK (88 244—256). MNpun 3TOM NPUHLMNNAIBHOE 3HaYEHUE UMe-
eT peLleHne No 3asB/eHHbIM XOJaTalicTBam O MPOM3BOACTBE 40KAa3blBaHMA.
XopataiicTBo 0 foKasbiBaHuM, nucan A. Anbcbepr, aTo TpeboBaHWe yyacT-
HMKa npoLiecca NPOBECTU [0Ka3blBaHWe OrMpefefieHHOro YTBEPXAEHNUsA ¢
MOMOLLbIO 1OKA3aTeNbCTB. Takoe X0AaTaiCTBO O A0Ka3blBaHWUM MOXET ObITb
OTK/IOHEHO CYI0M TOJIbKO M0 YKa3aHHbIM B 33aKOHE OCHOBAHUAM.

Mo obLemy npasuny LoKa3blBaHWe B Cyfe, T.e. CyfebHOe CneacTaue,
[OMKHO MPOBOAUTLCS B OTHOLLEHWUWN BCEX BbI3BAHHbLIX W ABMBLLUXCA CBUJE-
Tenew, a TakxKe U Apyrx NpeacTaBfieHHbIX 40Ka3aTeNbCTs, 3a UCK/IYeHN-
em C/lyyaeB, KOrfa npeAcTas/ieHue [OKa3aTeNbCTB ABMIAETCH HeLOMYCTUMbIM
W 3391B/N1EHO C LieNbIO 3aTAHYTH npouecc (8 245 YTIK).

YTMK npegycmaTpuBaeT TOUHbIV 1 MCUEPMbIBAOLLWIA NepedeHb 0CHO-
BaHWiA, MO0 KOTOPbIM MOXET OblTb OTK/IOHEHO X0AaTaiicTBo 06 McTpe6oBa-
HUW OOKa3aTeNbCTB. B coOTBETCTBMM C Y. 3 § 244 YTIK xoaaTaiicTBO A0MK-
HO ObITb OTK/IOHEHO, eCNU MPeACTaB/eHNe J0Ka3aTebCTB HeLonycTuMo. B
OCTa/IbHbIX ClyYasX XOAaTalicTBO MOXET ObiTb OTKNOHEHO TO/bKO B CNyYae,
ecn NpviBefeHve [0Ka3aTeNbCTB U3/IULHE B CBA3W C OOLLEN3BECTHOCTLIO
(hakTa, eciv (hakT, KOTOPbIA LOMKeH ObITb A0Ka3aH, He MMEET 3HaueHNs 41
paspeLLeHns fena Unm yXe [0KasaH, ecniv 4oKa3aTe/lbCTBO MONHOCTLIO He-
MPUrOAHO MMM HEJOCTVKMMO, eC/IM XOAATaNCTBO 3asB/IEHO C LIeNbio 3aTH-
HYTb MPOLLECC WU/, ECNN CYLLLECTBEHHOE YTBEPXEHWNE, KOTOPOE JO/MKHO [10-
Ka3aHo B LIefiAX onpasAaHua NOACYAMMOro, MOXET ObITb WU3/I0KEHO TakKUM
00pa3oM, Kak ecniv 6bl yTBepXKAaeMblii (hakT 6b1T UCTUHHBIM.

[nsa oTKoHeHWA XO,anaVICTBa Mo 3TMM OCHOBaHWAM Cy[, AOJ/DKEH Bbl-
HECTW onpeneneHune.
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B cyzme6HOIn NpakTuKe BblpaboTaHbl HEKOTOPbIE PEKOMEHAALMN ean-
HOO6Pa3HOr0  TO/KOBAaHWS  3TUX  OCHOBAHWHWIA.

MpeactaBneHne [oKas3aTenbCTB CyaTaeTCA HefonyCTUMbIM, KOrpa
MMeoTCA TaK HasblBaemble 3ampeThbl JoKasbiBaHWUA. Tak, HanpumMep, Hemb3s
[lonpocuTb B Ka4ecTse CBUAETENS NLL0, KOTOPOMY MO 3aKOHY MPeACTaB/eHo
MpaBO 0TKasa 0T Jayu NoKa3aHWii, 1 OHO 3TVM NPaBOM BOCMO/1b30Ba/I0Ch.

OG6LLEen3BECTHBIMY MPU3HAKOTCA (DaKTbl, KOTOpble TaK LUMPOKO W3-
BECTHbI, YTO He BO3HWMKAET pa3yMHOro OCHOBaHWS COMHEBATLCA B MX CyLLe-
CTBOBaHWW, B YaCTHOCTW AIBMIEHUA MPUPOAbI UK COBLITUS MUPOBOIA UCTO-
pun.

K He vMeloLmM 3HaveHus AN paspeLleHns fena OTHOCATCA (haKTbl,
KOrfja OHN He CBfi3aHbl C NPELMETOM [0Ka3blBaHUA UW XOTA U UMEIOT K He-
MY OTHOLLIEHWE, HO HEe MOTYT MOBMUATL Ha UCXOA fena. MNpu 3ToM HecyLue-
CTBEHHOCTb (DAKTOB [O/KHA TLIATENIbHO NPOBEPATLCH, UTOObI UEK/HOUUTb
BO3MOXHOCTb MPOM3BO/IbHOr0 OTK/IOHEHWA (DAKTOB KaK HeCYLLECTBEHHbIX,
KOrfa B Ae/iCTBUTENbHOCTU OHW MMEIOT BaXKHOE 3HaueHve A5 gena. ToYHO
TaKkXKe He MOryT cumTaTbCs (PaKThbl JOKa3aHHbIMU, KOrfa 3TO BOCMPUHUMA-
eTcA YUCTO YMO3pUTeNbHO. TpebyeTcs 060CHOBaHHOE Y6exaeHne B [oKa-
3aHHOCTU (DaKTOB.

MoHATVe NOHOW HEMpUrogHOCTU OTHOCWTCA K CPeACcTBY AO0KasblBa-
HUWA, K UCTOYHUKY CBefieHUiA. Hanpumep, NokasaHws Cnenoro Uau rayxoro
CBMETENS, KOTOPbIA B CUY CBOMUX (DU3MYECKMX HELOCTaTKOB He B COCTOS-
HWUW BOCMPUHATL OMpPefenieHHble ABNeHns. VInn 3akoueHre aKcnepra, He
06MaatoLLEero cneuyanbHbIMM NO3HaHUAMU.

oA HefOCTMXXMMOCTLIO JOKa3aTeNbCTB NOHUMAETCA MOMOXEHWE, NPY
KOTOPOM He M3BECTHO MECTOHAxXOXAeHWe CBUAETENA U NMPUHSATLIE Mepbl ero
po3biCKa 1 BbI30BA B CYA He fanunpesynbrara.

XopaTaiicTeo 06 MCTpeboBaHNM JOKAa3aTebCTB PacCMaTPUBAETCA Kak
3aMB/IEHHOE C Jabio 3aTAXKM MpoLecca, Korja OHO He Crnoco6CTBYET BbisiC-
HEHWIO 0BCTOATENLCTB Aena W NNLLb NPU3BaHO OTTAHYTb BbIHECEHWE MPUro-
BOpaA.

Be3 [oka3blBaHWA TO UM UHOE YTBEPXKAEHUE MOXET ObITb MPUHATO
CYAOM 3a UCTUHHOE TONbKO MPW HaNM4UW ONpeAeNieHHbIX YCI0BUIA. Y TBep-
XJEeHWe JOMKHO BbITb CYLLECTBEHHLIM, J0Ka3aHO B MO/b3y NOACYAMMOrO U
He [I0/KHO MPOTUBOPEUNTL APYrM foKasaTenscTeam. Cyf, Hanpumep, Mo-
XET MPUHATL YTBEPXKAEeHWe 3aLMThl O MPUMEPHOM MOBeAeHUM NOACYAUMO-
ro 40 COBepLUEHMs MPECTYMN/IeHUs Kak COOTBETCTBYIOLLEE AEACTBUTE/bHO-
CTU U OTKNOHUTL XOAaTaliCTBO O OMPOCe B KauecTBe CBUAETeNs ero bbis-
LLEro yumTensa Uan HavasbHUKa Mo cny>kée. HakoHel, cyp Bnpase B COOT-
BeTCTBUM C 4.4 § 244 YTIK OTKNOHUTb XOAATAlCTBO O Ha3Ha4eHUM aKcnep-
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TW3bl M NPOBEAEHUN OCMOTPa, €C/IM CaM cyf, 061aaaeT Heo6XoaUMbIMY Crie-
LMaNbHBIMKM NO3HAHUAMM, a NpOBefeHNe 0CMOTpa He TpebyeTcs ans ycrta-
HOB/IEHNS UCTUHBI.

[JlokasbiBaHMe KaK [eATeNbHOCTb He MOXET ObITb He CBfi3aHa C 3aKo-

HOM, C npoLeccyanbHoin hopMoii, B repmaHcKoii mpoueccyasnbHo nutepa-
Type 4acTo MOAYEPKMBAETCS BaKHOE 3HaYeHMe MPaBOBOW pernameHTauuu
yronoBHoro npouecca (justizformigen Verfahren), npeactasnstoLlein *coBo-
KyMHOCTb anpo6upoBaHHbIX (OpM, B KOTOPbIX [O/DKHA OCYLLECTBAATLCA
[eATeNbHOCTb BCEX YYaCTHMKOB NpoLiecca, B TOM YMCe FOCYAapCTBEHHbIX
opraHoB (MonuumMK, NpoKypaTypbl, CyAa), YToObl NPOLECC 3aKOHYMCS Mo-
CTaHOB/IEHMEM MPUrOBOPa, OCHOBAHHOIO Ha WCTWHE W CMpaBef/IMBOCTU, U
6bIM UCKKOUEHbI NPOU3BON M 6ecnopsagok”. Ho aTu cnpases/Bble Noso-
XKEHUS O MpoueccyanbHoi hopme, MpU3BaHHOW obecneunTb COb6/OAeHNE
3aKOHHOCTU B YFO/IOBHOM MpOLecce, yTpauuBalT CBOE 3HAaYeHue, Korpa
peyb UAET O TaK Ha3blBaeMOM CBOOGOAHOM [OKa3bIBaHUM.

OCHOBHOE OT/IMYME CBOGOJHOTO [0Ka3blBaHWs OT CTPOroro COCTOMT B
TOM, YTO OHO He PEerynvMpyeTcs 3aKOHOM, He CBSI3aHO MPOLECCyabHOi (op-
MoiA. MMoaTomy B mpoLecce CBOGOAHOrO fOKasbiBaHWs, Kak MpaBufio, He
MPVYMEHAKOTCA MPeAYCMOTPEHHbIE 3aKOHOM [10Ka3aTeNbCTBa U He TpeGyeTcs
coGntofieHNe NpaBUA WX UCMOMb30BaHKA. B 4acTHOCTMW, XOAaTaiicTea 0 f0-.
KasbIBaHUW TEX VN MHbBIX (haKTOB paspeLlatoTcsi He Ha OCHOBaHWM 3aKOHa, a
Mo cBOGOAHOMY YCMOTPEHMIO OPraHOB NMpeaBapUTENbHOIO PacciiejoBaHus 1
cyfa. B npuHumMne uenblo cBOGOAHOIO A0KasbiBaHUS SIBMISETCSH BEPOSATHOCTb
yCTaHaBNMBaeMbIX (hakToB. CBOGOAHOE [0KasblBaHWE, Kak OTMEYaeTcs B
Teopuu, MoXeT. MpoBoANTLECS MHO6LIM MPOM3BO/LHBIM CNIOCOGOM A/1S yCTa-

HOB/EHWS JOCTOBEPHOCTY (aKTOB, a BO MHOTMX Clydasix JOCTaTOuHA WX
npocTasi BEPOSATHOCTb.

Ha ocHoBaHWM CBOBGOAHOrO [A0Ka3blBaHWA MNPOBOAWUTCA MpeaBapu-
TeNbHOe pacc/efjoBaHWe, YCTaHaB/MBAIOTCA CYLUECTBEHHbIE MPOLEcCy-
aNbHble (hakTbl, Hanpumep, TakK HasblBaeMble MpoLecCyasbHble npesno-
CbI/IKK, T.e. 06CTOATENLCTBA, ONPeAenstoLLme NPaBoOMEPHOCTb BO3BOYXK/AeHMS
1 NPOM3BOACTBA MO YronoBHOMY feny (MoACneACTBEHHOCTb, MOACYAHOCTb,
Ha/smume no ey 06BUHEHUS, CPOKM AaBHOCTU U Ap.); NPUHMMALOTCS peLue-
HUA 06 0TBOAE CyAei, U3faHUn CyAelicKoro npukasa O npeasapuTeslbHOM
apecTe, BO30YXXAEHWM MYBAMYHOrO OOBUHEHMWS, MpefaHuM O6BUHAEMOrO
cyny.,

B page cny4vaes, BO3MOXHO, 1 He TpebyeTca CTPOroro AokasblBaHus
[N YCTaHOBNEHUA onpefeNieHHbIX (hakToB. JocTaTouHo, Hanpumep, AOKY-
MEHTa/IbHOr0 OnpejeneHnUs Bo3pacTa CBUAETENSA, YTO MMEET 3HayeHWe Ans
peLLleHns BOMpoca 0 NpuBefeHUn cBUaeTeNs K npucsare. Ho yem 06bACHAET-
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CA HEMPUMEHEeHMe CTPOroro A0KasbiBaHWS K MPOM3BOACTBY MpeABapUTESb-
HOro paccnefoBaHua? B Teopun 370 O6BACHAETCS NaBHbIM 06pasoM TeM,
4TO NpeaBapuTe/lbHOE paccnefoBaHNe HOCUT MOAFOTOBUTE/bHbIN XapaKTep
N HET HeOBXOAMMOCTM MO3ITOMY B MPUMEHEHUM NMPUHLMMOB YCTHOCTW U He-
MOCPEeACTBEHHOCTW. TaKXKe YKasblBaeTCs, YTO MHOroobpasue MpecTynHbIX
MPOSIBNIEHWIA, pa3MyHblE MOTMBbI, (DOPMbl COBEPLUEHWSI MPECTYMNNEHNA,
pasnnyHble 06BLEKTbI MPECTYMHLIX MNOCAraTeNbCTB TPEOYHOT pas/INyHbIX Me-
TOZOB ¥ Mep paccnefoBaHWs W YrONOBHOIO MpecnefoBaHus, 0co60ro npu-
crnocobneHns obpasa AeiicTBUIA MOAMLMU 1 NPOKYpPaTypbl K NMOTPEBHOCTAM
KOHKpPETHOro gena. Mo aTMm nNpuymHam CTagmsi NpeaBapuTenbHOMO paccre-
JoBaHUA cunbHO obectopmneHa (stark formgelost). CeobogHoe AoKasblBa-
HWe, COCTaBNsIOLLEE BCHO AeATENbHOCTb OpPraHOB MNPeABapUTENbHOro pac-
CNefoBaHns, MOXET MPOBOANTLCS BHE BCAKOW (DOPMbl B OTHOLLEHMN BCEX
BO3MOXHbIX, AeVCTBUIA Ha f03HaHWUU, 1 YTIK B 3TOM OTHOLLUEHUM NpeacTas-
NAeT NOMMLMM 1 NMPOKYPaTYpPe CYLLECTBEHHYHO CBOOOAY.

B T0 ke BpeMs B TeOpUW He OTPULLAETCS BaXXHOE 3HAYeHWe npessapu-
Te/bHOr0 pacc/efoBaHNs, HECMOTPSA Ha ero NOAroTOBUTEbHbINA XapakTep, 1
MOAYEPKMBAETCA, UTO OT HAL/IeXALlero MpOBeAeHUs MpesBapuTeNibHOro
paccnefoBaHus 3aBuUCUT, OyfeT N YCTaHOB/MEHa UCTWUHA B NOCNeAytoLLem
cypebHom pasbupatensctee. Cam 3aKOH, KacasaCb MpefBapuTeNbHOroO pac-
CNefi0BaHVsA, rOBOPUT O AoKasbiBaHui (§ 163a,8 166 YT1K.). MHoroobpasue
MPEeCTYNHbIX NPOAB/EHNIA, 0COBEHHOCTU KOHKPETHbIX YTOMIOBHbIE €N BPsf
AW MOTYT BAUATb Ha MPaBoOBYHO C(hepy paccnefoBaHWs, MOCKO/bKY peyb
MOET O NPUMEHEHUM MONMLMEA U MPOKYPATYPOi PasnyHbIX KpUMUHAM-
CTUYECKUX METOZOB, TaKTUYECKUX MPUEMOB pacc/iefoBaHunii OTAENbHbIX BU-
[0B MPECTYMNAEHUI, KOTOPbIE HE PEryINPYIOTCS 3aKOHOM.

[eno B ToM, YTO CBO6OAHOE [JOKa3bIBaHME B JaHHOM C/lyyae COOTBET-
CTBYET repMaHCKON LOKTPWHE MpeaBapuTeNibHOrO pacc/iefoBaHms, KOTOpoii
paccMaTpuBaeTca Kak cyry6o nogrotoBuTeNlbHAas 4edATe/lbHOCTb, MMeoLas
CBOEN 3ajiayeil YCTaHOB/EHME [JOCTATOYHOTO MOJO3PEHWS B COBEPLLIEHW
YrO/I0BHO HaKa3yemoro JesHWs W peLleHus Ha 3Toli 0OCHOBe BOMpoca O BO3-
6yXaeHnn ny6nmyHoro 06srHeHns (8 160 YTIK).

C MeTof0/I0rMYECKO TOUKM 3pEHUs NOA03PEHNE B TEPMaHCKOM Yro-
JIOBHOM MPOLIECCE COOTBETCTBYET (HMOCOYCKON KaTEropum BEPOSITHOCTU W
BbIPKAET, CKOPEE BCETO, TaK HA3bIBAEMYH) MEPCOHA/IMCTCKYO UHTEppeTa-
LM BEPOSITHOCTM (T.€. TY WM UHYIO CTEMEHb BEpPbl CyGbLEKTA B CYLLECTBO-
BaHWE KaKOro-To SIB/IEHUS, COBbITUS), KOTOpasl B HACTOSILLEE BPEMS! LUMPOKO
WUCMONb3YETCA B TEOPUM MPUHSTUS PELUEHUS W UTP, COLEPXKMT 37IEMEHTbI
pauMoHanbHOro. MOHATME MOLO3PEHNS OMPELENSETCS Kak PeTPOCMEKTUB-
HbIli NPOrHO3, ONMPAOLLMIACA Ha (haKTUYECKYH) OCHOBY. Kak ykasbiBaeT I
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. KioHe, nofjo3peHve BCerfa BO3HMKAET KaK PeTPOCMEeKTUBHO-
MPOrHOCTUYECKUIA BbIBOJ, OCHOBaHHbIA Ha (hakTax. be3 )akToB, B KaKoii Obl
OTLANEHHO CBS3U OHN He HAXOAMNCH C COObITUEM NPECTYNeHUs, HET No-
Jo3peHns. Kpome Toro, nofo3peHve JOMKHO 061afaTh CBOMCTBOM MpoBe-
psieMocT. HO M NpuW 3TUX YCNOBUSX OHO OT/IMYAETCA HEHALEXHOCTLIO.

Mo cTeneHn BEPOSTHOCTU U (PYHKUMOHAIbHOMY Ha3Ha4eHWHo pasnu-
yaloTCs TPW BUAA NOAO3PEHUsA: MPOCTOe, JOCTATOYHOE U cepbesHoe. [po-
CTOe MOAO03peHne, KOTOpPOe HeobXoayMO A/ Havana npeaBapuTenbHOro
paccnefoBaHus, — 3TO MUHUMa/IbHAsA BEPOSTHOCTL COBEPLLEHMS YT OIOBHO-
HakKa3yemoro fesHus. B cooTBeTCTBUM C pasbsicHeHMeM BepxoBHOro cypja
®PI" gocTaTouHOE NOAO3PEHNE O3HAYAET HanMume hakToB, KOTOpbIe C yue-
TOM MPaKTUYECKOrO OMbITa YKa3blBalT HA BO3MOXHOCTb OCYXXAEHWA 06BY-
HAEeMOro CyfIoM Ha OCHOBe 6e3ynpeyHoro fokasbiBaHus. Mpu aTOM NPoKy-
patypa He JO/KHa BbISICHATL BOMPOC O COBEPLLEHUM NPECTYM/IEHWA U O BU-
He 0OBMHSIEMOrO B MO/HOW, Mepe, BO BCeX NOAPOOHOCTSX, a MCCeaoBaTh
TONbKO [OCTATOYHOE MOAO3PEHNE B COBEPLUEHUM NPECTYM/IEHNS U B BUHE
06BMHAEMOIO KOTOPOE BbIP&XAET BEPOSTHOCTL €ro OCYXAeHWs. [nsa atoro
JO/MKHbI 6bITh [OKa3aHbl NNLb HEKOTOPbIE 0OBUHWUTENbHbLIE MOMEHTbI, HO
BbISICHEHWE MPOTMBOPEUNIA MEXAY NOKasaHUAMU 0BBUHAEMOTO U MOMyYeH-
HbIMV pesy/ibTaTaMy NpesBapuTeNbHOMO paccnefoBaHus NpeacTaBnseTcs
cysy. MNoHATUE Cepbe3HOro NOJO3PeHNs CBA3aHO C NPUMEHEHNEM Tako me-
Pbl YrONOBHO-MPOLECCYANIbHOrO MPUHYXAEHWS, KakK apecT 06BUHAEMOTO.
MocKoNbKy HasBaHHas Mepa ABMSETCA Hambonee pagnKanbHbIM BTOPXKEHN-
em B Chepy NMMYHOIN CBO6OABI rpaKaaH, OXpaHsSeMyo KOHCTUTYLMENR, TO On-
pefeneHHas rapaHTus ee 3aKOHHOro M 060CHOBAHHOIO NPUMEHEHUS yCMaT-
PUBAETCA B TOM, YTO NOJO3PEHUE LOMKHO BbITb CEPLE3HbIM.

Ha 3aBepLuatoLLem aTane npesBapuTenbHOrO pacciefoBaHns NoHATME
[0CTaTOYHOrO MOAO3PEHMS NCNO/B3YETCA B PeLLEHI BoNpoca O BO30yxae-
HUW Ny6An4YHOro o6BuMHeHUs. Mo ceuaeTenscTBy I'. eHKens npupoga 06-
BMHEHWS1 B TEPMAHCKOM YrO/I0BHOM MpOLEcce COCTPUT B TOM, YTO O0OBUHe-
HUE He BblpaXKaeT TBEPAON YBEPEHHOCTW B COBEPLLEHUM NMPECTYM/eHUs 06-
BMHSIEMbIM, a TO/IbKO YKa3blBaeT Ha Nofo3peHne. OOGBMHEHNE OCHOBbIBAETCA
Ha BEPOSTHOCTY BWHOBHOFO COBEPLUEHWSI MPECTYNEHNs NOAO3PEBaEMbIM.
WHaye rosops, pasHuLbl MeXay My6/MYHbIM 06BMHEHWEM U [OCTATOYHbIM
MOAO3PEHNEM HE CYLLECTBYET.

OfHOI 13 KNoueBbIX MPO6AEM KOHLEMUMM MOAO3PEHMS SABMSETCS
BO3MOXHOCTb OnpegesieHnst (M3MepeHns) CTEMEHN BEPOSITHOCTM B CBSA3W C
LieNeBbIM Ha3HaYeHWeM TOr0 MM MHOTO BMAA NOLO3PEHNS.

B npvHUMne rnaBHyt ponb B ONPeAeneHnn CTeNeHW BEpOSITHOCTM,
BMAA NOAO3PEHMS AOMKEH UrpaTb 0OBEKTVBHBIN (JaKTOp. YPOBEHb BEPOAT-
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HOCTW 3aBUCUT OT (DAKTOB, NEXALLMX B OCHOBE NOLO3peHUs. YeM nonHee un
Ha/leXXHee COBOKYMHOCTb (haKTOB, TEM BEPOSTHEE OCYX[eHVEe 0OBUHSEMOro
CyAoM. BaxKHOe 3HaueHne UMEeET 1 YUeT KPUMUHAIMCTUYECKOTO OMbITa, T.€.
CyfilebHOV MpaKTMKW, Hambonee TUMUYHbIE, BbIBEPEHHbIE CNEACTBEHHLIM U
CyLe6HbIM OMbITOM C/yYaeB OCYXXAEHUS MOACYAMMbIX, B OTHOLLEHUU KOTO-
PbIX CYLLECTBOBAIO JOCTATOYHOE NOLO3PEHMeE.

Ho cam 06beKT NpoBepKM — BEPOSTHOCTb OCYXAEHUS 0BBUHAEMOro
CyoOM — npefonpesenseT LWMPoKUe npefenbl CyObeKTUBHBIX OLEHOK.
Cy6beKTMBHbIN (hakTop, TakMM 06pa3omM, CTaHOBUTCS onpegensiowmm. He
CNy4yaiiHO BCE MOMbITKW BbICHUTL Pa3/inune MeXAy LOCTaTOYHbIM W Cepb-
€3HbIM MOJ03PEHNAMN CBOAATCA K MaOMNPOLYKTUBHBIM  PACCYXXAEHUAM
CYOBEKTMBHOIO TOJKA; "BblLe — HIKE", "0CTpee — KOHKpeTHee". Mo3aTo-
MY CKONIbKO-HUBY b HAfeXXHOro KPUTEpUst YCTAHOBMEHUA CTEMNeHWU BEposT-
HOCTW NOL03peHUs BOOOLLE He CYLLECTBYET. ITO BbIHYXXAeH npusHath . T
KtoHe, KOTOpbIA 3aMETWI, YTO HeMb3sl YCTPAHUTb COMHEHUS B FNy6GOKOWA He-
CMOCOBHOCTM TOYHOIO OMpefieNeHns CTEMNeHN BEPOATHOCTU, TOJBKO 3a pej-
KUM UCK/THOYEHVEM, KOrja [0KasblBaHUE OMUPAETCA Ha eCTECTBEHHbIE WU
MaTeMaTuyeckue KOMMYECTBEHHble [aHHble. OnpefefieHne BepoOATHOCTU
pacTBOpSETCA B CYOBLEKTUBHOCTU (DOPMUPOBaHNSA BOMA MO3HAOLLENO CY6b-
ekTa. M BCe Xe, M0 ero MHEHWI, MPOBEPKa CTEMEHN BEPOSITHOCTY B TOIN Me-
pe, B Kakoil OHa BO3MOXHa, JO/HKHA CMY>XUTb rapaHTMen NpoTUB HEO6OCHO-
BaHHOr0 Hayana npefBapuTeNbHOrO paccnefosaHWs. Ho nofobHas rapaH-
TUA HUKOrfa He UCKNOYaeT MNpec/iefjoBaHUA HEBUHOBHbLIX. C 3TUMU Heus-
6EXHbIMU XKepTBamy HeobXOAMMO MPUMUPUTLCH BO WUMSA  CMOCOGHOCTU
(hyHKLIMOHMPOBaHMA NPaBOCYAMA MO YronoBHbLIM fefiaMm.

MockonbKy B CTaguu NpeABapuTe/IbHOrO pacc/iefjoBaHnsa He Tpebyer-
Csl [IOKa3aHHOro 0BBWHEHWSA, paccnefioBaHVe MPOU3BOAMUTCA Ma OCHOBAHWUM
Tak Ha3bIBaEMOro cBO6GOAHOrO [OKa3blBaHWA, TO B JOBOJLHO LUMPOKUX Mpe-
fienax [IonycKaeTcs 1 Onpas/pblBaeTCs BHENpoLeccyanbHas 4eaTeNbHOCTb.

3TO [jaeT BO3MOXHOCTb, OCO6EHHO MOMMLMK, B MpOLiecce paccneso-
BaHWA MCMOMb30BaTh AaHHbIE, NOMyYeHHbIe BHeMpoLeccyanbHbiM nyTem. K
HWM OTHOCATCH Pa3/IMYHOro Pofa MUCbMEHHbIE U YCTHbIE CrpaBKu, CO06-
LLieHWs CBMAETeNei, 3aMeHsIoLLMe X AONPOC, pesynbTaTbl TaiiHOW 3BYKO3a-
MUCK YaCTHbIX Pa3roBOPOB, KOTOPas B MPUHLMIME 3amnpeLLeHa, HO LOMycKa-
eTCA MPU HANMYUKN "CYLLECTBEHHBIX MY6/IMYHBIX UHTEPECOB", 1 Apyrue cBe-
AeHns. CpeAcTBOM BHeMNpoLeccyanbHol AesaTensHocTU Monmumm Takke 8-
NAeTCA ee areHTypHas pabota. O6 3TOI CTOPOHE MOMMLEACKOr0 J03HAHNA B
KommeHTapum YTK T. KseliHkHexTa roBoputcs: "BaxkHbIM Takoke ABAseTcs
cnexka (Observation) 3a nofo3peBaeMbIMU U OBBUHAEMBIMW NyTEM MpU-
BfledeHMa KOHTakTHbIX nuy (Kontaktpersonen) wunm nposokatopos (Lock-
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spitzeln) ¢ Lenblo nonyyeHWs Hanbonee CUNbHbIX [0Ka3aTenbCTB (Starkerer
Beweis)... Jlnua, coTpygHuvaroLme ¢ opraHamMmu yrosoBHOro npecnefosa-
HWS, He JOMKHbI Hapywatb 8 136a YTIK (T.e. He MPUMEHATDL 3anpeLleHHbIX
MeTogoB gonpoca. — b.®.). OHW 0653aHbl co6M0AaTL MpasBa rpaxiaH v
MOTYT MepecTynatb rpaHuLy 3TUX MpaB TOMbKO MO OCHOBaHWIO, MPU3HAH-
HOMY OnpaBAaHHbIM, MOCKO/MbKY HapyLUeHWe BCe PaBHO [JO/MKHO CrUCHI-
BaTbCA Ha CYET rocyjapcrsa WM MCMOMb30BaTLCA B YrOIOBHOM MpOLLECCe.
AreHT-NpoBOKAaTOP BHEAPAETCA BO BCAKOM Clyyae, KOrja y>Ke MMeroLeecs
CWUMbHOE MOAO03PEHNE B THXKKOM YrO/IOBHO HaKa3yeMOM MOBeAeHWU npef-
CTaB/IIETCA MPaBUIbHLIM U NPOBOLMPYEMOE [eliCTBME He LOMKHO OblTb He-
MoCpPesCTBEHHbIM OOLEKTOM WCMONHEHMA". Takum 06pa3oM, areHTypHas
paboTa NonLuMK paccMaTpuBaeTCcd UCTOYHMKOM Hambosiee CUbHbIX "AoKa-
3aTeNbCTB" M OMPaBAbIBAIOTCA CBA3aHHbIE C Heli HapYLUEHWS 3aKOoHa.

Mpu Npov3BOACTBE LO3HAHUSA BHENPOLIECCYaNbHbIV XapakTep MOryT
HOCWTb W CNEeACTBEHHbIe AelicTBMA. B 0gHUX cnyyasx 3TO CBA3aHO C Omnpe-
[eNeHHbIM TOMIKOBAHWEM 3aKOHa, B ApYrux — cam 3aKOH He mpegycmarpu-
BaeT /19 HWX NpoLeccyanbHoi hopMbl. B ToM e kommeHTapum YT1K, Ha-
MpUMep, YKa3bIBaeTCs, YTO HOPMbI 3aKOHa, PeryimpytoLLye nopsagok 4onpo-
ca CBUAeTeNs, B 4aCTHOCTW, 006A3aHHOCTb MPOKYpaTypbl Mpesynpexaarsb
OMpefeneHHYH0 KaTeropuio cBuaeTenein 06 nx mpaee Ha OTKa3 OT Aauyum no-
KasaHuii, 0 NpaBe CBUAETENA He OTBeYaTb Ha BOMPOCHI, OTBETHI HA KOTOPbIe
MOTYT M0B/eYb YroN0BHOE Npec/efoBaHNe CaMoro CBUAETENS UK ero pog-
CTBEHHWKOB, U HEKOTOpble Apyrve MPUMEHSIOTCA MOCTO/bKY, MOCKO/bKY
OHW "‘cornacyrotca ¢ 0cobeHHOCTSMY MPOV3BOACTBA A03HaHWA". CocTasne-
HWe NPOTOKO/a Aonpoca ceuaeTeneli 1 06BUHAEMbIX C COO/IOAEHNEM OMpe-
JeneHHbIX TpeboBaHuin 3akoHa (8 168a YTK) o06s3aTenbHO Ha [O3HaHUK
npu cyfeiickom gonpoce. MpokypaTtypa Bnpase 0TKa3aTbCs OT BbINONHEHNS
3TUX TPebOBaHMI 3aKOHa, EC/M 3TO BbI3bIBAET CYLLECTBEHHYIO 3aTSHXKKY pac-
cnegosaHua (§ 1686 YTIK). B oTHOWeHUM npoueccyanbHOro ohopmneHus

MOKasaHWiA, JaHHbIX B MOMMLMK, 3aKOH BOOOLLE HE COAEPXKUT KaKux-n6o
TpeboBaHwIA.

XO0Ts B TEOPWUW OroBapyUBaETCs, UTO NPM CBOGOAHOM [0Ka3blBaHUM He
[OMKHBI HAapyLwaTbCsl HOPMbl OCHOBHOIO 3akoHa ®PIC UM HOPMbI 3aKOHa,
OrpaHMYMBatoLLMe MpaBa rPaXgaH B NPOLECCyaNbHbIX LeNsxX, 3TOT BUA A0-
Ka3blBaHWs MO CBOEMY XapaKTepy OBGLEKTMBHO [OMYCKAaeT BO3MOXHOCTb
MPOU3BO/IbHLIX AEMCTBUIA U PeLleHnid NonMUMM U MPOKYPaTypbl, MOXET
CMY>XUTb MOYBON 1S 3710yNOTPEGEHMIA, eCin elle YUYECTb HEPELKO Mpu-
3HaBaeMblli 0BBUHUTENbHBIA YKOH B AEATENbHOCTM FepMaHCKol NpoKypa-
TYpbl.
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CB060aHOe [0Ka3blBaHWE MPUMEHAETCA U B CTagumn cyfebHoro pas-
6uparenscTBa. OHO KacaeTcs YCTaHOB/IEHUS YNOMUHABLLUXCS Bblle CyLle-
CTBEHHbIX MpoLeccyaNbHbIX PaKToB, T.e. MPOBEPKU, UMEKOTCSA /I 3aKOHHbIe
OCHOBaHWA 19 NPOAO/KEHUA MpoLiecca U PacCMOTPEHWA Aena Mo CyLlecT-
BY. B Teopuun BbICKa3aHO MHeHMe, YTO CBOOGOAHOE [OKa3blBaHWE HECOBMEC-
TUMO C Ccyfe6HOI [eATenbHOCTLIO M BCe BOMPOCHI B 3TON CTaAuU AOMKHbI
paccmaTpuBaTbCA B MOPAAKE CTPOroro foKasbiBaHWA. HO He TONbLKO B 3TOM
feno. CBo60AHOe [0Ka3blBaHKeE 3a CYET ero BHEMPOLECCYanbHOro XapakTe-
pa MCNonb3yeTcs [N BbINOJHEHUA CMeUMabHON 3adaun — MpOBEPKU
CTaBLUMX W3BECTHbIMW B Cyfe (aKTOB NPUMEHeHWs K 06BMHAEMOMY Ha
npeasapuTeNibHOM paccnefoBaHUM HE3aKOHHbLIX METOAO0B [OoMpoca.

JocToBepHoe yCTaHOB/IEHME (DAKTOB HE3aKOHHOIO (hM3NMYeCKOro nnm
MCUXUYECKOrO BO3LENCTBUA Ha OOBMHAEMOrO B LIENIAIX BbIMOraTeNbCTBa ero
CO3HaHWA HEBO3MOXHO 6e3 MPOM3BOACTBA OMPefeNeHHbIX CefCTBEHHbIX
[ecTBUiA — [onpoca NOTepreBLUEro, ero OCBWAETENLCTBOBaHUSA, B page
C/ly4aeB NpoBefieHVe 3KCMepTusbl, A0Mnpoca Mpou3BOAMBLLErNO [O3HAaHWE W
LOPYyrvX NpUYacTHbIX K 3TOMY NWL, T.e. UCCMefoBaHWUA MPeayCMOTPEHHbIX
3aKOHOM A0Ka3aTe/bCTB B COOTBETCTBMW C MPUHLMNAMM YCTHOCTU U Hemno-
cpeacTeeHHOCTU. OT BCEro 3Toro HemsteXxxHo 0CBOBOXAaeT CBOGOAHOE f0-
Ka3biBaHue. Cy[ MOXET, HanpumMep, OrpaHNYUTLCA NUCbMEHHBIM 06bACHe-
HMEM NONWLECKOro fo3HaBaTens, KOTOPbIiA, pasymeeTcs, 6yaeT oTpuuaTh
MPOTWBOMPAaBHOCTb CBOMX AEWCTBWA M Takum 06pa3oMm OTBepratb yTBep-
X[eHve NoACYAMMOro O MMEBLLIEM MECTO HapyLLEHUW 3aKOHa Ha J03HaHUN.
Bugumo, He cnydaiiHo (hefepanbHas cyaebHas nanarta pasbACHMNA Hibdke-
CTOALLMM CyfJam, YTO BOMPOC O TOM, MPUMEHSANNCHL X NPW AONpoce 06BK-
HAEMOro 3anpeLleHHble METOfbl, BbISCHAETCA HA OCHOBAHUWM CBOGOAHOIO
[0Ka3blBaHWA, MOCKONbKY peyb MAeT 06 yCTaHOB/EHMM NPOCTON MpoLeccy-
anbHOM OWM6KM. He roBops 0 TOM, YTO YMbILLIEHHOE NMPUMEHEHVE 3anpe-
LLEHHbIX MEeTOA0B [J0Mpoca OOBUHAEMOrO KasmMpuuupyetcs BepxXOBHbIM
cyfom ®PIC kak npocTas npoueccyanbHas ownbKa 1 yxke TONbKO 3TUM On-
paBbIBaeTCA HapyLUeHWe 3aKOHa, CBOOOAHOE [OKa3blBaHWE MO3BONSET Cy-
[laM CKpbIBaTb He3aKOHHble MeTOfpl Aonpoca 06BUHAEMOrO, BbIrOPaXKMBATL
nonvumto. Ecnv noacyaumblin 06xanyeT Nnpurosop CyAa NepBoi MHCTaHLMK
B CBA3W C HapylleHnem § 136a YTIK B peBU3MOHHOM MOpALKe, TO PeBu3n-
OHHbI Cyf TakXe paccMaTpyBaeT HapyLUeHWe 3aKOHa MyTem CBOOGOAHOrO
[okasbiBaHua. Kputukys nosuumio BepxosHoro cyga ®PIT no atomy Bo-
npocy, K. MeTepc oTMeyaeT, 4To ecnv B Cyae6HOM pa3bupaTenbCTBe BO3HU-
KaeT BONpoc 0 HapyweHnn § 136a YTIK, TO 3TOT (hakT JO/KEH yCTaHaBU-
BaTbCA MO Mpasu/iam CTPOroro JoKasblBaHUs.
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A. C. bapabalu
CyLLHOCTb Yros10BHOro npouecca v ero posib B
(hopMUPOBaHNN OTBETCTBEHHOCTU MpaBOHapPYyLUUTENS
KpacHosapck, 1997, c. 90-94

NOKA3bIBAHUE KAK CPEAICTBO AOCTVXXEHWA LIENEN

COOTHOLLIEHME NO3HaHNSA N YroN0BHO-MPOLIECCYaIbHOMO [OKa3blBa-
HUA
[lokasbiBaHVe No Yrosi0BHOMY ey B MpOLEecCyalbHOl nnuTepaty-
pe XapakTepusyloT Mo-pasHOMY, B 3aBMCMMOCTM OT CTOPOHbI, acrnekTa,
YPOBHS, Ha KOTOPOM OHO paccmatpusaetca (1,299; 2,13; 3,220-221).
LLInpoko pacnpocTpaHeHO B NpoLeccyasbHON NnTepaType nped-
CTaB/fieHNe 0 TOM, YTO "[OKa3blBaHWe B Yrosi0BHOM MpOLIeCce MMeeT no-
3HaBaTe/lbHY0 U YAOCTOBEPUTENbHYIO CTOPOHbLI" (4, 289). BO3MOXHO,
TaKo NoAxof He Bbi3blBan Obl HapeKaHUiA, Tak Kak CTOPOHHWKYM ero no-
CTOAIHHO MOAYepKMBAIOT B3aMMOCBSA3b, B3aUMOMPOHWKHOBEHWE YKa3aH-
HbIX CTOPOH, €C/in bl He BbIBOAbI, MOABUBLUMECA B MOC/ELHEE BPEMS.
CunTaeTcqd, 4YTO MO3HaBaTenbHas AeATeNbHOCTb HarnpasfieHa Ha
[OCTVKEHME UCTUHDI, & YAOCTOBEPUTE/NbHASA - HA ee 060CHOBaHWe, Nosy-
YeHue JOCTOBEPHOro 3HaHus (5,34). B faHHOM cnyyae HaMeTUCsA OTPbIB
OAHOVi CTOPOHbI NpoLiecca AoKasblBaHUs 0T Apyroii. Hambonee nocnego-
BaTe/lbHbl B 3TOM OTHOLLEHUM nccnefoBaHus P. . Jom6posckoro. B og-
Holi 13 cBOMX paboT (6) OH pa3rpaHMYMA ABE CTOPOHbLI MpoLecca Aoka-
3blBaHUA, YTO MPUBENIO ero K YTBEPXEHWIO: Yro/ioBHO-MpoLeccyaibHoe
[OKa3blBaHWe - 3TO [OKasblBaHWe ornpefeneHHoro Tesnca. Cy6bekTom
[0Ka3blBaHWA NPW 3TOM BbICTYMaeT TOT YYaCTHUK Yron0BHOIO CyAonpo-
M3BOACTBA, KOTOPbI/ He TONbKO BbIABUIaeT Te3UC, HO U 06OCHOBLIBAET
ero M3BecTHbIMU pakTamu (7,42). Takum 06pa3oMm, 3TOT aBTOP BeCb
MHOro06pasHbIii  MPOLECC  Yros0BHO-MPOLECCYaNbHOrO  A0Ka3blBaHMA
cBefl K (DOpPMasIbHO-NI0rMYECKOMY J0Ka3aTeNlbCTBy, Mpecnefys npu aToMm,
no-B1AMMOMY, LieNb AaTb 060CHOBAHWE KOHLIEMLMMN YTONOBHOMO UCKA.

Be3ycnoBHO, 3aKOHbI (JOPMasIbHOM MIOTMKK MMEIOT 60/bLLOe 3Ha-
YeHVe B [EATENLHOCTU OPraHoB paccnefoBaHus W cyga. "JlormyHocTb
paccyXaeHwii, cTporoe cobnlofeHne 3aKOHOB MPaBWIBHOTO MbILLIEHMSA
npu paccnefoBaHun 1 paspeLleHnn Kaxaoro fena, - yteepxaaeT B. H.
KyapsBLEB,- 3M1EMEHTAPHOE U HeobxoAuMoe TpeboBaHMe 1A KaKLOoro
topucta” (8,139). Ha 3to e obpawjaet BHUMaHue H. A. HAky60Buu:
"MNpaBnnbLHO MOCTPOEHHOMY pacc/iefioBaHUK0 BCerja npucylia noruy-
HOCTb, BbIpaXatoLLasaca He TOMbKO B CBA3AHHOCTW, NOCMEL0BATEIbHOCTU
1 HempoTVMBOPEYMBOCTU [eliCTBUI CNefoBaTens 1 BCeX YacTeil 1 3Tanos
caMoro npotecca paccnefioBaHus, HO B Nepeyto ovepesb B 060CHOBaH-
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HocTW BbIBOAOB cneposatens” (9,33). Ho, HECMOTpA Ha 3TO 3Ha4eHwue,
OHM He MOryT ucyepnaTb BCEro npotecca yronoBHO-NpoLeccyasibHoro
[OKa3bIBaHWA.

MpencTaBneHHasas KapTUHA CoXunack B CUy TOro, YTO Yros0BHO-
npoueccyaibHoe [oKasblBaHWe B TEOPeTMYecKoi nuTepatype 06bIYHO
ornpeaenatoT Kak pasHOBUAHOCTL MpoLiecca No3HaHuA. Vicxoas 13 aToro,
CYMTAETCA, YTO OHO "MOAYMHEHO OOLLMM FHOCEOSIOrMYECKMM 3aKOHOMEp-
HOCTAIM U, Kak Mtobas 061acTb NO3HaBaTeNbHON AeATENbHOCTH, OCYLLECT-
B/ISIETCA MO 3aKOHaM MaTepuanncTUYecKoin Teopumn oTpakeHus"” (4,287).
B O0CHOBHOM, NOUCKM O6LLEr0 Ha 3TOM U OrpaHNYMBAatOTCA, a TakK Kak Obl-
J10 3aABJfIEHO, YTO Yron0BHO-MpPOLecCyalbHOe floKasbiBaHWE - pasHOBUA-
HOCTb MpoLecca NO3HaHWS, TO HYXXHO UCKaTb CreLuguky.

Cneuugvka bblna HalijeHa B TOM, YTO Yro/s0BHO-MPOLECcCyabHOe
[0Ka3blBaHWe LLUMPe NO3HaHUA U BK/OYAET B Cebs KPpoMe MO3HaHWA Tak-
e 060CHOBaHWe Mo3HaHHOro. OnpefeNieHHY PasHOBUAHOCTL Mpea-
cTasnset nogxod A. A. [asnetosa. Mo ero MHeHuto (10,145), no3HaHWe
M [OKa3blBaHWE OT/IMYAOTCA APYr OT Apyra no cy6bekTy-afpecary 3Ha-
HUS. Ecnu BbIsicCHAeM ans cebsi - Mo3HaHWe, ecnmn 3HaHue HeobxoaumMo
[OBECTW 10 APYTUX - [OKa3blBaHVE.

3TO UMCTO BHELLHEE, a eCTb /I BHYTPEHHEE OT/INYKE 3TUX NPOLLEC-
coB? ABTOp €ro BUAWT B TOM, YTO MpW AOKa3blBaHUW [0Ka3blBatoLLMIA
OMepupyeT yXKe roToBbIM 3HaHWEM, U 3a npeaenammn foKasbiBaHUA OCTa-
eTCs Ta YaCTb NO3HABaTENbHON [EATENbHOCT CyObeKTa, KoTopas 3a-
KNKYaeTca B MOJTYYEHUN UCXOAHOMO 3HaHWA, TOro, KOTOPOE NCMO/b3y-
eTCA 3aTeM B Ka4eCTBe OCHOBaHWA, JOBOAOB NPV [0Ka3blBaHUW. 3HAUWT,
OT/IMYME MO NepBOMY YPOBHIO; U3 Chepbl MHTEPECOB TOr0, KOMY J0Ka3bl-
BAeTCA, BbIBOAATCA UH(OPMALMOHHbIE AOKa3aTeNbCTBa , TOUHEe, He OHU
caMK, a To, KaK OHW Bblav Nony4YeHbl. HO B yronoBHOM npoLecce, YTo6bl
COrNacuTbCs € BbIBOAAMM [0Ka3bIBAOLLEr0, HY>KHO 06paTUTLCA K Ucche-
[0BaHM0 NMPOYHOCTM OCHOBaHWIA €ro BbIBOJOB - [jOKa3aTe/bCTB, MPOBe-
pUTb UX. HegapoM ogHMM 13 OCHOBHbIX TPEGOBAHWI K (hopMUpYIOLLEEMY
BbIBOJ, ABNAETCA HEMOCPEACTBEHHOCTL UCCNe0BaHNA [OKA3aTe/IbCTB.

CKasaHHOe OTHOCMTCA He TO/bKO K MO3HaBaTeNbHOMY NpoLeccy B
0611aCTI YroMOBHOTO Cy/O0NPOW3BOACTBA, OHO CYLLIECTBEHHO A5 Nt060ro
Mo3HaBaTeNbHOTO aKTa. TO/MbKO B PaMKax PasnuuHbIX 06/1acTeit 3HaHuiA
MO>MHO PacHIeHUTb 3TW MPOLIECCHI: [A0Ka3bIBaHME - (HopMasibHas NOruKa,
Mo3HaHMe - FHOCEO/Orns; B paMKax MPaKTUUYECKON [eATe/bHOCTU OHW
CNMUTbI BOBAMHO.

[Janee. MOXHO v yTBEPXAaTb, YTO B pamKax nosy4eHust MHQop-
MaLMOHHbIX [0Ka3aTeNlbCTB He MPUMEHSETCA [0Ka3blBaHWe, Kak 370 fe-
niaet TOT Xe [lasnetoB? OH nuwweT: "IoKa JoKa3aTeNnbCTBa He Mo3HaHbI,
[0Ka3blBaHUA HeT...". Ho Beab UT0ObI NOHATL, [OKa3aTeIbCTBa Mepes Ha-
MU WUAWN HET, HeOBXOAMMO YCTaHOBWUTb OTHOEMMOCTb, [OMYCTUMOCTb,
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[OCTOBEPHOCTb, Kak paHee 06 3TOM roBOpw/ yKasaHHbIi aBTop. Passe
YCTaHOB/IEHNE ONpefeneHHbIX MOMEHTOB W3 BbILLEMNEPEUNC/IEHHBIX MPOo-
n3BoauTCS 6€3 UCMO/b30BaHMsA 3aKOHOB (hOpMasIbHOM NOrNKN?

Wcxops 13 nprBefeHHbIX [LOBOAOB, pa3bupaemoe pelleHune npeg-
CTaBNSAETCA HeBepHbIM. HEBO3MOXHO NpeAcTaBuUTh cebe 06/1acTb Mo3Ha-
BaTe/bHOW AEATENbHOCTW, TAe CyObLeKT MOr Bbl 060/TUCL 663 060CHOBA-
HWA. B pamkax yrosioBHO-NpoLeccyansHoro AokasbiBaHUS OHO pas3BuBa-
eTCcA MO 3aKOHaM AMaNEeKTUYECKON M (hopManbHOW NOTMKU B pamKax
IOPUANYECKNX 38KOHOB. TakuM 06pa3oM, OHO WMMEET HpUANYECKYIO U
NOTNYECKYI0 OPraH130BaHHOCTb.

MocnegHsAs UMeeT fiBe OCHOBHbIE CTPYKTYPHbIE CTaAWN: BHELLIHIOK
M BHYTPEHHIOK (N0  OTHOLUEHWIO K MbILLIeHUIO). MepBas npescTaBnsaeT
c060Ii He CBA3aHHble C COAEPXXaHUEM MbILUIEHNS NOTUYECKME CTPYKTY-
pbl (MOHATUSA, CYXKAEHWSA, AefYKTUBHbIE U WHAYKTVBHbIE YMO3aKoye-
HUA) 1 3aKOHbI, NpaBwia, n3ydaemble OpManbHOW NOrMKoin. BTopas -
KaTeropuanbHble CTPYKTypbl MbiwneHns (11,138; 12,162-163). Ha
BHELUHel CTaguu NPOUCXOAWT OnucaHve NpeaMeTa Kak Lenoro B efuvH-
CTBE BCEX €ro CBOWCTB M CTOPOH. Ha BHYTpeHHel - MPOHUKHOBEHWE B €ro
cywHocTb (13,304-315). Mpu 3TOM 0fHa CTPYKTYpa MbILLEHUA Kak Obl
HaKNaJblBaeTCA Ha ApYryto, He MornoLwas ee, YTo CO34aeT YCNOBUS ANA

B3aMMOMNEPEXOAO0B (HOPMasbHO-TOrMYECKNX W AMaNeKTUYeCcKUX NocTpoe-
HUIA B CO3HAHWM,

CkazaHHoe no3BonseT  yTBepXAaThb, 4TO  Yro/MIOBHO-
npoLieccyasbHOe fI0Ka3blBaHWe - TaKOM >Ke Mo3HaBaTenbHbIA npoLecce,
Kak n11060i Apyroi, ToNbKO UMEIOLMIl CBOU cneuudmyeckre 06bEKTbI 1
Lilenu, nosHaBaeMble B 0co60ii npoveccyanbHoi dopme (14,40-41).

Monpobyem 3T0 onucaTb MPUMEHWUTENIBHO K KOHKPETHOMY aKTy
Yr0/10BHO-MPOLECCYa/IbHOr0 A0Ka3blBaHUs. B HEM YC/I0BHO MOXHO Bbl-
JennTb ABa ypoBHs. ocne NonyYeHns cUrHaia 0 CoBepLUeHHOM NpecTy-
MJEHNN HauMHaeTcs paboTa Mo MoucKy WHgopmauun. CneacTBeHHble
JecTBKSA, C NOMOLLBIO KOTOPbIX CObMpaeTcs NHopMaLms, BbIbuparoTes
cnefjoBaTteNieM He NMPOM3BOMbHO, & B 3aBMCHMOCTU OT 0COBEHHOCTER 06b-
ekTa Mo3HaHus. MNpu aHanmMse Takoro obbekTa CrefoBaTenb BblbMpaeT
CnefCTBeHHOe [eicTBMe, MO ero MHeHWo, MOo3BONAILWee cobpaTb WH-
(hopmauyto. MpaBuAbHOCTL BbIGOpA NPOBEPSETCA NpK BO3LENWCTBAM Ha
00BEKT, NpuYeM, B ONpefeneHHON Mepe, 3TO He MPOCTO BO3AeWCTBYe, a
B3aumogeicTene. OHO MOXET MPMBECTM K OTKasy OT MPUMEHSEMOro
CNefiCTBEHHOr0 [elicTBMSA, He COOTBETCTBYHIOLLEr0 Npupofe 06bekTa, K
BbIGOpY Apyroro.

Mo3HaHWe 06bEKTA C MOMOLLbIO CNEACTBEHHOTO [EACTBIS - CNOX-
Hasi MbIC/IMTENbHAS W NPaKTUYeCKas esTeNlbHOCTb, B €e Pe3y/bTaTe Mbl
MOMyYaeM KOHKPETHO-YYBCTBEHHOE MpeACTaBNEHNE 06 MHTEPECYHOLLEM
Hac (hparmMeHTe AeliCTBUTENLHOCTU. Takas UHAOpMaLWs 3aTem MofyyaeT
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npoueccyabHOe 3akpenneHne u TpebyeT 060CHOBaHWA, MOCKOMbKY He
[aeT NpeAcTaB/leHUs faXe O YacTU WHTepPecytoLLeld AelCTBUTENbHOCTW.
370 nobyxpaeT cnegosaTens faTb el mpefgapuTenbHOe 06BACHEHNE,
BbIABMHYTb YaCTHYHO Bepcuto. BbiABUHYTas Bepcusi NMO3BOMSET COPUEH-
TUPOBATLCA B MOTOKE MH(OPMaLMK 1 Bbi6paTh NyTb, NOATBEPKAAIOLLNMIA
WM onpoBepratowmii ee. Mpy NOLTBEPXKAEHUN OTAENbHbIE (PparMeHTbI
KOHKPETHOr0 06beKTa CK/aJblBatoTCA B €AVHYIO0 KapTWHY, U Bepcus ne-
PeXoamuT B HOBOE KayecTBO - N1060e (hakTUYecKn faHHOoe (NOrMyeckoe)
[0Ka3aTe/bCTBO.

JTOT Mepexof, MPOBepKa BEPCUM Ha COOTBETCTBUE LEMCTBUTENb-
HOCTW (NPWIOXKMMOCTb), MPOMCXOAMT B pamMKax MO3HaBaTeNbHOW Aes-
TeMbHOCTU, HamnpaBfeHHON Ha Y3KWiA y4acToK AeCTBUTENbHOCTM, KOTO-
pas HempemMeHHO BK/HOYaeT B Ceb6f 0OOCHOBaHME BbIABUHYTON Bepcuu
BHOBb MPUB/IEYEHHO MH(opMaLmeld. J1lob6oe hakTUuecKoe JaHHOE - 3TO
HOBOEe 3HaHue, He CBOAMMOE K OTAe/bHO B3ATOM MHAopMaLmu.

Mpwn nonyyeHUn X 3afada crefoBaTens 3aknlo4aeTcs B BbIiCHe-
HUW CYLLECTBYHOLLMX MEXAY HUMU CBA3el ANa YCTaHOBNeHMs 06c¢Tos-
TeNbCTB CT. 68. Ha 3TOM ypOoBHe BO3MOXHbI 1BE CUTYaLUN:

- KOrfia JOoKa3aTeNbCTBEHHbIE (haKTbl B CUMY CYLLECTBYIOLLEN MeX-
Ay HUMU CBSi3W NOSTHO M HEMPOTMBOPEYMBO YCTaHaB/IMBAKOT 06CTOATE b-
CTBa NpefMeTa JOKa3blBaHUs;

- KOrfa CyLLecTBYeT paspblB B Lienu.

B nocnegHem crydae AeATenbHOCTb CrefoBatens CTpouTcs Mo
CXeme, OMMCaHHON BbILLe, M HanpasfeHa Ha MKBMAaLMIO paspbiBa. Ha
[aHHOM YPOBHE BbISICHAETCS CYLLHOCTb MO3HaBaeMbIX 06LEKTOB.

Takum 06pa3om, yrofoBHO-NPoLeccyanbHoe AOKasblBaHWe - Mo-
3HaBaTe/IbHbI MPOLLECC, MPU OCYLUECTBIEHUM KOTOPOrO Ha BCEM MPOTSH-
YKEHUW MUCMOMbL3YIOTCS Kak 3aKOHbl AMANEKTUYECKON, TaK U (hopMasibHOM
NOTVKKM, NPUOGpPETaloLLME HAa PasHbIX YPOBHSX AOKasblBaHWA 6osiee vm
MeHee SBCTBEHHOe BHELLHee MPOosiB/eHMe.

SAOAHNA K PASOENY |

lMocne BbIMOSHEHWST 06LLMX METOAMYECKMX YKasaHWii chopmyu-
pyiTe CBOE peLLeHMe No criedytoLM Bonpocam:
@) B YeM CyLLHOCTb AeATeNbHOCTHOTO MOAX0AA K OMpPeAeneHuto
[I0Ka3bIBaHWUS MO YroM0BHLIM AeNam;
6) SIBNSiETCSA MW YroNOBHO-NPOLIECCYaSIbHOE A0Ka3blBaHME pasHo-
BUAHOCTHIO MO3HAHUA WKW 3TO O6bIYHbLIA MO3HABATENbHBLIA aKT,
OCYLLIECTB/ISIEMbIVA B CELMNYECKOM 0611aCTY A TENbHOCTY
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Pasgen . [loKasbiBaHWe C TOUKW 3PeHNS
LOCTUXEHMA UCTUHBI. Llenb aoKasbiBaHNS

M. C. Ctporosud. N36paHHble TPYAbI.

T. 3. Teopusa cyfebHbIX JOoKa3aTe/IbCTB.
MockBa, nsgartenbcTso ""Hayka", 1991, c. 16-33

METOZO/IOMMYECKUE OCHOBbI TEOPVV]
NIOKA3ATE/TbCTB

MOHATUE MATEPVAIHOW UCTVHbI

[..] B peweHun npobnembl mMaTepuaibHOA UCTUHBI HEO6XOAUMO
PELUMTE/NBbHO YCTPaHWUTb BO3MOXHOCTb Y3KO3IMMMPUYECKOTO, HEHAY4YHOr0
M HEMPUHMNMANbHOTO MOAX0AA.

CoBepLUEHHO HeAONYCTMMO U HEHAYYHO pacCyXfaTh Tak, 4To Teo-
pUst MO3HaHUA — 3TO OfHO, a TeOpWA AOKa3aTeNbCTB B YrONOBHOM MpPoO-
Llecce — COBCEM ApYroe, UYTO CBA3Y MEXAY HWMW HeT, YTO THOCeo-
nornyeckas npobnemMa — 06nacTb (HUAocoun, a ydeHnme 0 matepuasb-
HOM WCTWHe B Yrof0BHOM MpoLecce — BOMPOC OPUCMPYAEHUMN, CY-
Ae6HOl NpakTVKK, noveMy Moc/efHWiA BONPOC M [O/HKEH peLlaTbcs BHe
BCAKOI 3aBMCMMOCTM OT 06LLEPMIOCONCKUX NOMOXKEHUIA.

Takasa MOCTaHOBKa BOMpoca HeHayuyHa. [THoceonormyeckas npo-
611eMa UCTUHbBI UMEeeT NPAMOe NpakTuyeckoe 3HaveHue. K. Mapkc nucan:
«Bonpoc 0 ToM, 06/1a43€eT /M YeNIOBEYECKOE MbILLIEHVE NPeAMETHOM KC-
TUHHOCTbIO,— BOBCE He BOMPOC Teopuu, a NpakTuyeckuii sonpoc. B
MpaKkTVKe AO/MKEH [0KasaTb YesloBeK WCTUHHOCTb, T. €. AeACTBUTENb-
HOCTb 1 MOLLb, MOCKOCTOPOHHOCTb CBOEr0 MbilneHWs. Cnop o AeicTBU-
TENbHOCTU WM HEeAeCTBUTENbHOCTU MbILLAEHUS, M30/MPYHOLLErocs OT
NpaKTVKK, eCTb YACTO CXONACTUYECKMIA BOMPOC».

[...] Mpwv paccmoTpeHnn Npobnembl MaTepuaibHOM UCTUHBI B Yro-
NOBHOM MpoLiecce... CneayeT ... YCTPaHUTb BO3MOXHOCTb YMPOLLEH-
4ecTBa, MEXaHWYecKoro rnepeHeceHns 06LLEdUIOCONCKMX NMONOXKEHNIA B
cthepy creupanbHbIX BOMPOCOB YrOMIOBHOMO mpouecca. Peub MOXET K
[O/KHA MATW O peLLeHnn BONpoca 0 MaTepuanbHOl UCTUHE B YTO/I0BHOM
npoLiecce Ha OCHOBE MapKCUCTCKO-NEHNHCKOM TeopuM MO3HaHWs, Tak Kak
YacTHas creuuanbHas npoleccyanbHas npobnema mMaTepuaibHON UCTu-
Hbl €CTb Mpo67emMa Mo3HaHUs CyAOM OMpeAeneHHbIX ABeHUIA AeiCTBu-
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TeNbHOCTU - (PAKTOPOB, COObITWIA, COCTABNAKLLMX NPeaMeT paccMaTpu-
BaeMoro Cyom ena.

McXoHbIM MONOXEHNEM YUEHMS O MaTepuanbHOW NCTUHE B COBET-
CKOM YrOfIOBHOM MpOLEecCe [JOMKHA ObiTb ... TEOPWUS OTPaXKEHWs, CO-
rNacHo KOTOPOI Halln OLYLEHNA W NpeAcTaBneHns SBASKOTCA Ccren-
KamMK, CHUMKaMW C AeACTBUTENbHOCTH, B HALLMX MOHATUSX U CYXKAEHUSX
HaxoAWT CBOe OTPaXKEHWE OOBLEKTUBHAS [eACTBUTENBbHOCTb, Ballle MbIL-
NeHNEe MOXET NO3HaTb AeNCTBUTENbHOCTb.

[..] WcTnHa ecTb COOTBETCTBME HalIMX NPeACTaBNEHWA, MbICAel
00BLEKTVBHOW [AENCTBUTENLHOCTW. B CO3HaHMM 4enoBeKa OTpaXkaeTcs
00bEKTVBHAS [E/CTBUTENBHOCTb, MPEAMETbLI, BELW, HAXOASALIMECS BHe
3TOF0 CO3HAaHWA W CYLLECTBYHOLLME HE3ABMCMMO OT. .Hero. OulyLieHms,
BOCMPUATUSA, NPeACTaB/EHNS Ye/IOBEKa ABMAIOTCA 06pa3amMm 06bEKTUBHO
CYLLIECTBYHOLLMX BELLENA.

McTMHa — 3TO COOTBETCTBME «HALIMX BOCMPUSATUI C NPeAMETHOI
Np1poaoli BOCNPUHUMAEMbIX Belleli». VICTUHA ecTb 0GBbEKTUBHAS UCTU-
Ha, TaK KakK OHa 03Ha4yaeT BepHOEe OTPaXKeHWe B CO3HaHWM YenoBeka 06b-
eKTMBHON AeiiCTBMTENbHOCTN— TOFO, YTO CYLUECTBYET BHE CO3HaHMA
BOCMPUHMMALOLLIErO Ye/OBEKA M HE3ABICKMO OT HEFO.

[..] MapkcucTckoe MOHATME WCTMHBLI KaK 0OBEKTMBHOM WCTWHbI
Haxo4MT CBOE MPUMEHEHME BO BCEX OTPACAAX HayKu M MPaKTUYECKON
[leaTenbHOCTI,B Nt060M npouecce Mo3HaHMs, Kakoil 6bl 06bEKT HU MoA-
Bepra/ics UCCnef0BaHNI0, U3YUEHWIO.

Takasi TPaKTOBKa... UICTUHbI... MOHOCTbI NMPUMEHMMA K MOHSATUIO
maTepuanbHO UCTUHBI B YronoBHOM npouecce. CoaepxaHueM mocnef-
Hel SBMAOTCA KOHKPETHbIE (aKTbl, COObITUS COBEPLLEHHOIO MPEecTyn-
NeHWs, KOTOpOe MCCnedyeTca Mo TOMY WAW UHOMY YrO/IOBHOMY Aeny
CyabAMMU.

370 cobbITWe, COCTaBAAOLLEE NPeAMET UCCEeA0BaHUSA MO YronoB-
HOMY feny, fBNsieTcs (aKTOM, HE3aBMUCHMMbIM OT CO3HaHWS McCnefyto-
LLiero ero cyapm (Kak 1 crefosatens v NpoKypopa), U 3agaya cyabu co-
CTOMT B TOM, YTOObI NPaBWILHO MO3HATb 3TO COGLITME, YCTAHOBUTL €r0
TaK, KaK OHO MPOW3OLLIO B AENCTBUTENLHOCTW. YCTaHOB/IEHUE B COOT-
BETCTBWU C [eMCTBUTENbHOCTBIO COObITUSA NPECTYMNEHNS, BCEX COCTaB-
NAWMX ero (haKToB, [AelCTBUIA COBEPLUMBLUMX Er0 /ML, ECTb JOCTMXKE-
HWe MaTepuanbHON UCTUHBLI. ECnn Xe CoBbITUS MPECTYNeHNst He 6blo
(x0T nNepBOHaYaIbHO Kas3aiocb, YTO OHO ObIf0), €CAW MPUB/EYEHHOE K
YrONOBHOM OTBETCTBEHHOCTY NNLLO NPECTY/IEHUs He COBEpLUao — A0C-
TUXEHNE MaTepuasbHON UCTWHbI COCTOMT B YCTaHOB/IEHWW OTCYTCTBUS
MPEeCTyN/IeHNsl, HEBUHOBHOCTM NPUB/IEYEHHOT 0 NNLA.

OfHUM C/IOBOM, MaTepuasibHas MCTMHA B YrOSIOBHOM MpoLiecce
eCTb COOTBETCTBME TOFO BbIBOAR, K KOTOPOMY MPULLIEN CyAd, TOMY, YTO
6bIN0 B AeCTBUTENBLHOCTY. PasymeeTcs (M Mbl Ha 3TO YXKe YKasbiBan),
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YCTaHOB/IEHVE CYJOM MaTepUasibHOM MCTUHBI MO YTrO/I0BHBLIM fiefam npe-
cneflyeT He TEOPETUKO-MOBHaBaTe/bHbIE 3afaun, a NPaKTUYeCKue 3agayum
60pbObI C NPecTyn/eHMAMU, HO 3Ta bopbba ABASETCA YCMELIHOWR TONbKO
MpW TOM HENpPeMEHHOM YCNOBWW, YTO L0 KaXOMy paspeLuaemMoMy yro-
NOBHOMY fefly yCTaHaBMBAeTCs matepuanbHas UCTMHa. O6bLEKTOM Cy-
Ae6HOro mnccnefoBaHUs Mo YronoBHOMY fieny ABMAETCA OTAeNbHOe KOH-
KpeTHOe cobbITNE, CAYYMBLLEECS B NPOLLIOM, B OMpesesieHHOM MecTe 1 B
onpefeneHHOe BPeMS, WM HECKO/bKO Takux CO6bITWIA, rpynna ux. Ta-
KM 06pa3oM, cogepXxaHneM maTepranbHOW UCTUHBI MO YrONOBHOMY fe-
Ny ABNSETCA (haKTUYECKOe COObITWE, feliCTBMe, COBEPLLUEHHOE YeNIOBEKOM
(nnm gonyLleHHoe UM 6e3felicTaue).

3afava cyfia He MCYepnbIBAETCA YCTaHOBEHNEM OTAENbHOTO KOH-
KPETHOro CcobbITUA, (hakTa: YCTaHOBNEHHOe COObITe Heobxoaumo npa-
BW/IbHO OLIEHUTb NOAUTUYECKW W FOPUANYECKM, & 3Ta OLEHKa MOXKET OblTb
npoussefeHa MUWb C TOYKM 3pEHMS MPUHLMMNOB W NpaBwui, Cco-
CTaBNAIOLLMX COAEPXKaHWe COLMAIMCTUYECKOTO Npasa WM COLMannCTu-
4ecKOro NpaBoCO3HaHMs. Takoi OLeHKe B CyAe6HOM fenie MofBepraeTcs
(hakT nam rpynna (pakToB, AeACTBME MU COBOKYMHOCTL AEWCTBUIA, T. €.
pedub UAeT 06 OTAENbHbIX COBLITUAX, MPOMUCLUEALIMX B ONPeAeNeHHbIX
YCMOBMAX MeCcTa U BPEMEHMW, KOTOPble AO/MKHbI ObiTb YCTAHOB/EHbI CY-
[OM TaK, KaK OHV COBEepLUaINCh B AEACTBUTEIbHOCTM.

Takum 06pa3oM MOHATHE MaTEPUATBHOM UCTUHBI OTHOCUTCS K YC-
TaHOB/IEHWIO (DaKTOB, OB6CTOSTENLCTB YrOMOBHOTO [1€Na, HO He K lopu-
[MYECKOI (Yro/I0BHO-MPABOBOIA) OLEHKe, KBaM(MKALMN 3TUX (PakToB N
He K OMPefeneHN0 HaKa3aHKs 3a COBEpLLEHHOE MpPecTynneHne. Keanm-
(MKauus MPeCTyneHUs N OnpefeneHne HakazaHWs — 3TO ecTb MpUMe-
HeHWe CyaoM npaBa K YCTaHOB/IEHHOMY B COOTBETCTBUW C [A€il-
CTBUTE/NLHOCTBIO (PaKTY, T. €, UMEET CBOE OCHOBOIi YCTAHOB/IEHHYIO MO
[eny MaTepUasbHYO NCTUHY.

CneayeT NpusHaTb HEMPaBU/bHLIM BbICKa3aHHOE B HallIei uTepa-
Type MHeHWe, 4TO MaTepuasibHasi WCTUHA 03HA4YaeT He TOMbKO Mnpa-
BM/IbHOE B COOTBETCTBUM C [leliCTBUTENbHOCTLIO YCTAaHOBMEHUE (haKToB,
(haKTUUECKUX OGCTOATENLCTB fieNa, HO W MPaBUIbHYHD HOPUANYECKYHO
OLiEHKY 3TUX (haKTOB CY/OM, NMPaBU/bHYIO UX IOPUANYECKYIO, YTOMOBHO-
MPaBOBYO KBAIM(MKALMIO M NMpaBU/bHOE Ha3HAaueHMe HakasaHWsi. Takast
TOUKA 3pEeHWs SBNSETCS OLWMGOYHOW. [paBunbHas O6LIECTBEHHO-
MONMTUYECKAS 1 IOPUANYECKAs OLEHKA (haKTa, AesHWS, NPeCTYNNeHNs —-
06s3aTeNbHOE, HEOGXOAMMOE CBOMCTBO MPaBUbHOFO CYAe6HOro mpuro-
BOpa, HO OHa He BXOAWT B MOHATIE MAaTEPUA/IbHON UCTUHBI.

Mo yronoBHOMy [Aeny AOMKHA 6bITb YCTaHOBNEHA UCTUHA, T. €.
(hakTbl, 06CTOSATENLCTBA MPECTYNNEHUS [O/MKHbI 6bITb YCTAHOBMEHbI B
MO/IHOM W TOYHOM COOTBETCTBUW C [ENCTBUTENLHOCTbIO. ITW YyCTa-
HOB/IEHHbIE B COOTBETCTBUW C [E/CTBUTENLHOCTbIO (haKThbl JO/KHbI 6bITh
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MpaBWIbHO OLEHEHBI, K HAM [0MKEH 6bITb NPaBU/bHO NMPUMEHEH 3aKOH U
13 3TOF0 3aKOHa [J0/KHbI BbITb CAENaHbI MPaBU/IbHBIE BbIBOAbI 4151 flaH-
HOTO cflyyast (B CMbIC/IE OCYX/EHWS N HaKa3aHWs WK ONpaBAaHus 06BM-
HSieMoro). VIMeHHO BBW/Y HECOBMafeHWs MOHATWS MaTepuanbHOW UCTU-
Hbl, OTHOCSILLEICS K YCTaHOB/IEHWIO (haKTUUECKMX 0BCTOATENLCTB Aena, U
MOHATUS NPaBW/ILHON OPUANYECKON OLEHKM YCTAHOBMEHHBIX (haKTOB CT.
15 3aKoHa 0 Cy0YyCTPOICTBE Pa3NNyaeT NoHATUS 060CHOBAHHOCTY U 3a-
KOHHOCTV MpUroBopa.

PaccmaTpuBaeMasi HemnpaBWUibHasi TOYKa 3PEHUS HAacTOMbKO pac-
LUMPSIET MOHSTUE MaTepuanbHOM WCTUHBI, YTO OHO TepsieT CBOKD Orpe-
[eNeHHOCTb, N B HEM CMELLVBAIOTCS BOMPOCHI MPaBU/IbHOMO YCTaHOB-
NeHVst (hakToB C BOMPOCAMM MPUMEHEHWST HOpM npaBa. Mpu Takom Mo-
HUMaHWK MaTepUaNbHOM UCTWHBI NOCNEAHSS B 3HAUNTE/NbHO Mepe Teps-
eT XapaKTep 06bEKTUBHOW UCTUHBI, TaK Kak topuanyeckas oleHKa dakTa
M Mepa Ha3HAYeHHOro CY/[OM HaKa3aHWs 3aBUCAT OT [e/CTBYIOLLEro B
[aHHOe BPeEMS 3aKOHa, OT OTHOLLIEHWS CY/Iel K paccMaTpriBaeMoMy UMM
JesHUI0 1 OT psiga Apyrux o6eTosTenbCTB. CaMo e fiesHue, cobbiTue
MPeCTYN/EHNs 1 BUHA COBEPLLMBLLIETO €ro /LA HI B KaKoli Mepe He 3a-
BUCST OT Cyfield, IBNSIOTCA ANS1 HUX 06BEKTUBHBIM (DaKTOM, KOTOPbIN Cy-
ObW [IOMKHbI YCTAHOBMTb, MO3HATb TaKMM, KaKOBbIM OH WUMe/ MecTo B
[eCTBUTENLHOCTMW.

Lpyroin rHoceonornyeckunii BoNpoc, CBA3aHHbIA ¢ MPo61eMoit Ma-
TepuanbHON UCTWHBI,— 3TO BOMPOC O €e MO3HaBaeMOCTW, O ee AOCTyM-
HOCTV A4N1s cyaa.

Ha nepBbIil B3rnsg Takas NOCTaHOBKA BOMPOCA MOXET MOKa3aTbCs
WCKYCCTBEHHOW W W3NWLLHENA. EcnyM MMeoTCs AaHHble O COBEPLLEHUM
MPEeCTYN/IEHNs,, OTHOCALLErocs 06bIYHO K Hefanekomy MpoLU/IoMy, ecThb
CBWUAETENN, MOTYyLME YAOCTOBEPUTL CYLLECTBEHHbIE O06GCTOATENLCTBA,
OTHOCSLLIMECS K JaHHOMY COObITWIO, eCTb BELLECTBEHHbIE J0Ka3aTeNbCTBA
N WHbIE YNIMKK, NOYEMY XKE HEMb3Sl C HECOMHEHHOCTLH) YCTaHOBWUTbL TO,
yTo 6bIN10, YOEANTLCSA B TOM, ObINIO N COBEPLLEHO MPECTYM/EHNE W KEM
OHO 6bI/I0 COBEPLLIEHO?

O6Las rHoceonornyeckas npobnema JOCTOBEPHOCTM HaLIMX 3Ha-
HWiA, CMOCOBHOCTY YENIOBEYECKOTO CO3HAHWS MPaBW/bHO 0TOOPa3nThb, No-
3HaTb MpeaMeTbl 06bEKTMBHON [AeACTBUTENLHOCTY HaxXOAUT CBOE Bblpa-
YKEHVe W B crieuymanbHOM 061acTy Cyae6HOM AesTeNbHOCTU, TakK Kak Mno-
3HaHWe CyfIOM MCC/eflyeMbIX MO YrofioBHOMY [ieny (hakToB ecTb BWf, Ya-
CTHbIIi CMyyald NMO3HaHMA ABNEHWIA AecTBMTENbHOCTU. Ecnn nalle 3Ha-
HMe [0CTOBEPHO, ecn 06LEKTMBHAS WCTMHA [JOCTYMHA HallleMy CO3Ha-
HWI, TO MOXET ObITb BMOSIHE JOCTOBEPEH U BbIBOA Cy/jd O BMHOBHOCTM
VN HEBMHOBHOCTM NPUBMEYEHHBIX K YIOMOBHON OTBETCTBEHHOCTM /UL,
T. e. MaTepuasibHast UCTWHA AOCTyNHa Ans cyaa [..]

90



"HOCEONIOrMYecKMe MONOXKEHNS MapKCUCTCKO-/IEHUHCKOMN (hrnoco-
(UM NMLIAKOT BCAKOW NOYBbLI YTBEPXKEHNE O HEMO3HABAEMOCTU MCTUHBI
B /11060 0611acTM 3HaHKS, paBHO KakK 1 B 06/1aCTU OCYLLECTBEHMS Mpa-
BOCYAMSA. DTO BOBCE He O3HAYaeT, YTO YEeSIOBEK BCEraa NMo3HaeT UCTUHY,
4TO BCE, YTO YEIOBEK CUMTAET UCTUMHHBIM, €CTb AEACTBMTENIBHO UCTWHA.
UenoBek CMoCO6eH MO3HaTb UCTUHY, HO MOXET OLIMBUTLCS, MPUHATDL 3a
UCTUHY NTOXb U 3a NOXb UCTUHY. VCTWHa gocTynHa Ans cyfa, paccmat-
puBatoLLero cyaebHoe fieno, Ho Cy4 MOXET OLUMOUTBLCS NPUHATBL 3a UC-
TWUHY TO, YTO UCTUHOI He ABNSETCA.

Mpu3HaHMe AOCTYMHOCTU MCTUHbI ANs Cyfa He WCK/HYaeT BO3-
MOXXHOCTM OLUMOOK Cyda, HO OHO OTPMLAET HEM3BEXHOCTb, HeyCTpaHu-
MOCTb TakMX OLLUMOOK M 0TKa3blBaeT 3TUM OLLUMOKam B onpaBaaHuu. MyTb
K MaTepuasibHOW UCTUHE MPOAOMKAET 0CTaBaTbCA TPYAHLIM U NPY TaKol
MOCTaHOBKE BOMPOCa, HO 3TV TPYAHOCTU NMLLIAOTCS BCAKOW FHOCE00rn-
UECKOIi OKpaCKM U OKa3sblBarOTCA TPYAHOCTAMM MPaKTUYeCKOro MopsiaKa,
KOTOpPblE MOXKHO M HY)XHO NpeogonesaTb. ITv TPYAHOCTY 3aBUCAT B 3Ha-
UMTENbHOM Mepe OT BO3MOXHOCTM B KaXKAOM OTAe/bHOM C/lyyae C Hafg-
nexxallieli NONHOTON MccnefoBaTb (hakTUUecKne 06CTOATENbCTBA fena M
cobpaTb A0CTaTOuHble U JO6POKa4ECTBEHHbIE [0Ka3aTeNbCTBa, Npu Mo-
MOLLM KOTOPbIX MOXHO YCTaHOBWTb C MOSHOW [OCTOBEPHOCTLIO Te (hak-
Tbl, KOTOpble COCTaBAANT NpeaMeET MCCMeAoBaHWst U OT YCTaHOB/EHWS
KOTOPbIX 3aBUCUT MpaBW/bHOE pa3peLLeHne aena. STU TPYAHOCTM MOryT
6bITb 60/1€8 UM MEHEe 3HAUNTENbHbI, HO NPEOAO/IEHNE WX LIEIMKOM fe-
XXWT B Npefenax BO3MOXHOCTEN OpraHoB CNeACTBUA 1 Cya.

MapKCUCTCKO-IeHNHCKaA Teopus MO3HaHWA Pas3INyaeT MOHATUA
abCOMHOTHON UCTUHBI M OTHOCUTESNIBHOM UCTWHBI. B CBA3W C 3TWM BO3HU-
KaeT BOMPOC O XapaKTepe MaTepuanbHON WCTWHLI B YrO/I0BHOM Mpo-
Liecce, ABNAETCA N1 OHa aBCOMKOTHON NN OTHOCUTENBHON [...].

B «AHTU-[topuHre» 3Hrensc nucas, YTo CYLLECTBYHT WUCTUHbI
HaCTO/IbKO TBEPAO YCTaHOB/IEHHbIE, YTO BCAKOE COMHEHWE B HUX paB-
HO3HaYHO CYMacCLLEeCTBUIO. TaKoBbl UCTUHBI: CyMMa YT/I0B TPeyro/ibH1Ka
paBHa AByM MpAMbIM, Mapux HaxoamTcsa BO PpaHUuK, Yenosek 6e3 nu-
LM YMUPAET C ronody, /IIo4M B OOLLECTBE HEe MOTYT XWUTb He TPYAACh,
NoaM A0 CUX NOp Aennnmnch 6ONbLUER YacTblo Ha rocnoACTBYHOLMX W
MogYMHeHHbIX, HanoneoH ymep 5 mas 1821 r. 1 T.4. SHrenbC yKasbIBaeT,
4TO NOJO0OHbIE UCTUHBI MOXHO Ha3BaTb BEYHbIMU, OKOHYATE/bHBIMU, EC-
NV «NPUMEHATL G0/bLUKME CNOBa K BECbMa MPOCTbIM BeLlaMm...» (gewaltige
Worte auf sehr emface Dinge anzuwenden).

Mogo6HbIE BEYHbIE UCTUHLI JHreMbC Ha3blBAET «MIOCKOCTAMU U
obwymn  mectammn  xypgwero copta» (Plattheiten wrcl Gemeinplatze
argsten Art). Mogo6HbIX «NIOCKOCTEN)) CyLecTBYeT MHOFO, OHW 06-
LLIeM3BECTHBI, C HAMM Mbl BCTPEYaeMCs Ha Kaxxaom wwary. Ho 3To Bce e
NCTUHBI, 06bEKTUBHbIE, aOCOMIOTHbIE UCTUHBI.
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"oBOpS 0 Takoli UCTWHE, KaK TO, 4TO HanoneoH ymep 5 mas 1821
r., B. . JleHnH ykasblBan, 4To «CuMTaTb 3Ty UCTWHY OMPOBEPXKMMON B
6yayLemM Henenox. Korga «amMnuprnomMoHncT» boraaHoB 3asBus, YTo no-
[06Hble «NNOCKOCTW» BOOOBLLE He/b3d Ha3BaTb UCTUHAMK, TO B. U. Jle-
HWH OYeHb PEe3KO OMPOBEPT 3TO YTBEPXIEHWNE W Pa3bACHUIT CMbIC/ UPO-
HWYECKOT 0 BbIPaXXEHNA DHre/bca 0 NAOCKOCTAX U 06LMX MecTax: «[to-
PUHT HanpaBo, Ha/eBo, MO CMI0XHEMLLIMM BONPOCcaM Hayku BOOGLLE W UC-
TOPUYECKOI HayKM B YaCTHOCTM, 6pocan CoBaMu: «NOCNeAHss, OKOHYa-
TeNbHas, BEYHAA UCTUHA». DHIefbC ero BbICMEAN: KOHEYHO,— OTBeyvas
OH,— BEYHble UCTUHbI CTb, HO HEYMHO YNoTpebnAaTb 60nbLUMe CNnoBa
(gewaltige Worte) 0THOCWUTENBHO MPOCTbIX BELLEl.

B Tex cnyyasx, korfa 3afiava nosHaHus cocToMT B TOM, YTOObI yC-
TaHOBUTb OTAENbHOE COObITVE, OTAENbHbIA (akT B, YCNOBMAX OMpe-
[EeNeHHOro Mecta 1 BpeMeHM, ec/in 3TO CO6bITUe, 3TOT.(PaKT YyCTaHOB-
NeHbl NPaBUAbHO, TOYHO B COOTBETCTBUM C AEWCTBUTENBHOCTHI0 — 3TO
ecTb 00beKTUBHasA, abcoMoTHad UCTUHA. VIMEHHO .noToMy, UYTO 3afaya
MO3HaHUsA B [AHHOM C/lyyae 3aKN04aeTcs TONbKO B YCTAHOB/EHWUWN fAaH-
HOro cobbITnA, (akTa, JOCTUrHYTasa UCTUHA, Byay4n 0ObEKTUBHOW, ab-
CO/MIOTHON MCTWHO, TEM CaMbIM IULLIAETCA TOr0 XapakTepa 6aHa/bHO-
CTKW, NJIOCKOCTU, KOTOPbIA OHa HEW3BEeXXHO MpUOGpeTaeT, ecin K ycTa-
HOB/EHWIO TaKNUX UCTWUH CBECTMN BECb MPOLIECC HAYUYHOrO MO3HAHMA MHO-
roobpasHoii 1 pa3BuBatoLLeiics AeiicTBUTENbHOCTU. HO B CBOE 06n1acTm
3TV UCTUHbI UMEIOT rPOMajHOe 3HayeHwe |..]

Kakue BbIBOAbI CieflyeT caenatb M3 NOMOXKEHWIA MapKCUCTCKO-/e-
HWHCKOI TeOpMM MO3HaHWS A1 paccMaTprBaeMOi HamMmu Mpo6ieMbl Ma-
TepuasibHOI UCTUHBI B yrOI0BHOM MpoLecce?

MpeXx e BCcero cneayeT cienatb TOT BbIBOJ, UTO MaTepuaibHas uc-
TUHa eCTb 06bEKTMBHAA UCTMHA.

3T0T BbIBO — 06 06BLEKTMBHOCTM MaTepuaibHOW UCTUHbI — fB-
NIETCSA COBEPLLUEHHO HECOMHEHHBIM, MHaYe MaTepuaibHas UCTUHA BOOG-
LLe He 6bina bbl UCTUHOIA.

[Janee 13 yyeHuss MapKcusMa-ieHUHU3Ma 06 MCTUHHOCTM HaLLMX
3HaHWIA cnefyeT BbIBOA O JOCTYMHOCTW MaTepuasibHOW UCTWUHBI ANs Cy-
Aeil, paspeLuatoLLmxX YronoBHoe Aeno. JTOT BbIBOA TaKXKe ABNAETCA He-
COMHEHHbIM. [leiCcTBMTENbHO, €CAM UCTUHA AOCTYMHA YenoBEYECKOMY
MO3HAHMI0 B ECTECTBEHHbIX W OOLLECTBEHHbIX HayKax, B OTHOLLUEHWU
CNOXHbIX 3aKOHOMEPHOCTEN pa3BUTKS MPUPOAbI U 06OLLIECTBA, NOYEMY XKe
OHa HefOoCTYyNHa 4N19 Cyfa, B OTHOLLEHWUM OMNpefeneHHOro, KOHKPETHOro
(hakTa, COBbITWS, MPECTYMNNEHNS, UMEBLLErO MECTO B OMNpeAeneHHOM Mec-
Te 1 B OMpefeneHHoe BpeMs? Peyb MOXET MATK TOMbKO O TPYAHOCTAX
MPaKTUYeCKOro CBOWCTBA B OTbICKAHUM WCTWUHbI MO OTAENMbHbLIM YTrO/I0B-
HbIM AenaM, HO HMKaK He O ee HeJOCTYMHOCTM, HEMO3HaBaeMOCTU U T. .
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Hora yKasbIBaeTCs Ha Ha/Mume HEKOTOPbIX CreLMAUYecKux yc-
NOBUiA, B KOTOPbIX NPOMCXOAUT 0BHApY>KEHUE MaTepuasbHOW UCTUHBI B
LesTensHOCTW CNEACTBUS U Cy[a — OrpaHuyeHHble 3aKOHOM CPOKU pac-
CNe0BaHusl, MoIb30BaHWE TOMLKO HOPUANYECKU OOPMIEHHBIMU [0Ka3a-
TeNnbCTBaMM U Ap. Ho ANs topucTa fJOMKHO 6biTb COBEPLUEHHO SICHBIM,
YTO MOAO6HbIE CMELM(UYECKIE YCNOBUS U TPeGoBaHUS He TOMbKO He
MPensTCTBYIOT 06HAPY)XEHWIO MaTepuabHOM UCTUHBI, HO, HA0GOPOT, AB-
NAOTCS rapaHTUeN ee 0BHAPYXKEHUS.

OcTaeTcs nocieaHWiA BOMPOC — MOXHO I MaTepPUaNibHYO UCTH-
Hy, YCTaHaB/MBaeMyto M0 YrofIoBHOMY [eny, ONpeaeNnTb Kak abeconoT-
HYlO UCTUHY W/K, 3TO OTHOCUTENbHAs MCTMHA. Mbl Monaraem, 4To no-
CKO/MbKY MaTepUasibHasi UCTUHA eCTb 0GBEKTUBHAS UCTUHA, TO OHA eCTb
MCTWHA aBCONMKOTHAs, ECQIM MPUFOBOP CYZA MOTHO N TOYHO COOTBETCTBYET
[eCTBUTENLHOCTM, YCTaHABNMBAET (haKThl TaK, KaK OHU B AeWCTBUTENb-
HOCTU NpousoLLW. MaTepuasibHas UCTUHA U YTONIOBHOM MPOLIECCE 03Ha-
YageT, YTO CY/IOM MPaBU/bHO, B COOTBETCTBUW C AECTBUTENBLHOCTLIO, YC-
TaHOB/IEHO COObITWE MPECTYMEHNS U COBEPLUMBLUEE €r0 NINLO. TO, 4TO
CY[, yCTaHaBNMBAET B NMPUIOBOPE, AOMKHO GbiTb aBCOMOTHO BEPHO, HE
BbI3bIBaTb COMHEHUIA B CBOEI UCTUHHOCTM.

[elicTBUTENbHO, €CV CY/A NPaBUILHO pas3peLLnn YronoBHoe feno,
Npu3Hal 06BMHAEMOr0 BUHOBHLIM B COBEPLLEHWUM TOTO MPECTYM/eHUs,
KOTOpOe 06BMHSEMbIN AeCTBUTENBHO COBEPLUWA,— MOYeMy 3TO He ab-
CO/MOTHaA UCTVHA? IMEHHO TaKO OHa 1 ABASeTCS.

MpoTWB YTBEPXKAEHNWS, UTO CYA AO/KEH YCTaHaBNMBaTb B MPUro-
BOpe abCoMIOTHYIO UCTUHY, WHOTAA BbIABUMAOT TO BO3PaXKEHMWE, YTO B
MPUroBope He MOryT 6bITb YCTaHOBMEHbI C UCYEPMbIBatOLLEl NOAHOTONM
abCoNTHO BCe, flaXKe MefbYailuve feTany NpecTynneHns. BospaxeHve
3TO HeoCcHOBaTeNbHO. ABCOMIOTHO BCEX AeTanei nccneayemMoro cobbiTus
Cy[ W He [JO/MKeH YCTaHaB/MBaTb, TakK KaK OHU He MMEIOT 3HaueHus ans
gena. Te e (akTbl N 06CTOATENLCTBA, KOTOPbIE MMEIOT CYLLECTBEHHOE
3HaueHue Ana aena, AO/KHbI ObITb YCTAHOB/EHb! COBEPLLEHHO TOYHO, B
COOTBETCTBUM C fIeCTBUTENbHOCTBIO, TaK Kak 6e3 3TOro fieno He MOXeT
6bITb MPaBWUbHO paspeLleHo. ABGCOMOTHO BCe 0 COBbLITUN, ABMAIOLLEMCS
MPecTynieHVeM, 1 O COBEPLUMBLLEM €r0 NULE CY[, BOBCE He [JO/KEH YC-
TaHaBNMBaTb, HO TO, YTO CYJ JO/MKEH YCTAaHOBUTb A1 NPaBUILHOMO pas-
peLleHns fena, T. e. COBEPLUEHO NN NPEeCTYnneHne, Kakoe UMeHHO, Co-

BEPLUW N €r0 0BBUHSIEMbIA,— 3TO AO/MKHO ObITb YCTaHOBMIEHO abCo-
NOTHO BEPHO.

Bo3mOXHO, flaniee, YTO MO TOMY WAKU APYTOMY ANy, Te WA WHble
(hakTbl MPECTYMHbIX [ECTBUIA He yhanoch OBHapyXWTb.. Hampumep,
BO3MOXHO, YTO MO TOMY WM UHOMY fie/ly YAanoch 06HapyXUTb He BCe
(hakTbl NPECTYN/EHNI, COBEPLLEHHbIE 0BBUHSAEMbIM, UK He YAanoch 06-
HapY>XMTb HEKOTOPbIX COYYaCTHUKOB MPECTYNNEHUS. TO 03HAYAET, UTO
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B OTHOLLEHWUM TaKMX HEOBHapYXKeHHbIX (haKTOB W MWL, He YAanoch ycTa-
HOBUTb UCTWHY, HO 3TO BOBCE HE 03Ha4aeT, YTo B YacTW TeX (DaKToB U
NINLL, B OTHOLLEHMWN KOTOPbIX BbIHECEH MPUIroBOP CyAa, AOCTUTHYTA fNLLb
OTHOCWTE/IbHAsA UCTUHA. Te (akKTbl, KOTOpble 06HapY>XeHbl, UCCeLOBaHbI
N KOTOPbIE CYy[, YCTaHaB/IMBaeT NPUroBopoM, LO/MKHbLI ObITb YCTaHOBNe-
Hbl aBCOMKOTHO NPaBUILHO, MHaYe NPUroBop 6yaeT HEO60CHOBAH.

B HaLueli topuanyeckoii nutepatype 6bIf0 BbICKa3aHO MHEHWE, YTO
maTtepuanbHas UCTUHA B YroN0BHOM NPOLLEcCe — 3TO OTHOCUTENbHAA 1C-
TWHa. 3Ta TOYKa 3pPEHWS HeBepHa, W CnefoBaHWe el NpUBOAUT ee CTO-
POHHWKOB K COBEPLUEHHO HenpuemieMbiM BbIBOLAM.

PelunTenbHO BbICKa3blBAETCS 3a NPU3HaHWe MaTepuanbHoi UCTU-
Hbl OTHOCUTENbLHOI MCTUHON B. C. Tagesocs.; TageBocsH nuweT: «06-
CTOSATENbCTBA MHOTMX UCCNeAyeMbIX fen 1 pesynbTaTsl paboTsl crefosa-
Tesleil, NPOKYPOPOB, CyAei U OKa3biBAKOLWMX UM NMOMOLLb B AOCTUXKEHWN
MaTepuanbHO NCTUHBI 3KCMEPTOB 1 APYTUX UL, Aa/1eKO He BCerga fatoT
BO3MOXHOCTb YCTaHOBUTb UCTWUHY B MO/IHOM €e COOTBETCTBUM C LeiCT-
BUTESIbHOCTHHOY.

«CnefyeT N OTCHOAA, UTO, paspeLuas Aeno v He 1Mes BO3MOXHO-
CTW YCTAHOBUTbL abCOMIOTHYIO UCTUHY, CY[, AO/MKEH CUUTATb JI0XKbIO, 3a-
6ny>KaeHMeM BCe TO, YTO UM YCTAHOB/IEHO KaK MakCWMasbHOe npu-
BMM>KEHNE K UCTWHE, Kak MakcyMasbHas BEPOSTHOCTb CobbITuA?» —
CrpaLiMBaeT aBTop M OTBEYAET OTPULLATENBHO.

Takum 06pa3om, TafeBOCAH YTBEPXaeT, YTO MaTepuanbHOA uc-
TUHOW MOXET 6bITb «MaKCUMaTbHOE NPUOMKEHNE K UCTUHE», «MaK-
CVMa/IbHas BEPOATHOCTL COObITUS». HO Befb OCHOBOMOMOXHWUKM MapK-
CM3Ma-fleHNHM3Ma roBopAT 06 OTHOCMTENbHOW WCTUHE Kak 0 npubau-
YKEHUM K abCOMOTHOI UCTUHE TOMbKO B TOM CMbIC/IE, YTO OHAa HemnosHa,
He McYepnbIBaeT 3HaHUsA 0 NPeAMeTe, He OXBaTbIBAET BCEX €r0 CBOWCTB, a
HVKaK He B TOM CMbIC/IE, YTO OHa YCTaHaB/IMBAET fINLLb BEPOATHOCTL Cy-
LLieCTBOBaHUA MpeAMeTa Un BEPOATHOCTb MPUHALIEXKHOCTU eMy TeX UK
MHbIX CBOMCTB. OTHOCUTE/MbHAA UCTUHA — 3TO He BEepOSTHOe, a JOCTO-
BEPHOE, XOTS W HEMofiHoe 3HaHWe O mpegmeTe. A ecnu natle 3HaHue o
MpesaMeTe He [OCTOBEPHO, a NMLLIb BEPOATHO — 3TO HE TO/IbKO He abco-
NIIOTHaA, MO W Nne OTHOCWUTENbHAA WCTWHA, & NPOCTO rMMnoTesa, 4Orafka,
MPeanonoXxeHue.

Ta,ﬂ,EBOCFIH OTHOCUTENNIbHOCTb yCTaHaBﬂMBaEMOVI CyAOM WCTUHbI
MCTO/IKOBbLIBAET KaK BEPOATHOCTb TOro, YTO YTBEPXAAET CyA B MpuU-
roBope, TEM CambIM OH, MO CYTV AeNa, NIMLIAET MaTepuaibHy UCTUHY
3Ha4YeHNA naxke OTHOCUTENIbHOW UCTUHBI. 3TO BMAHO M3 Cneayrowmnx ero
CNoB: «[106pOCOBECTHbIE CYfjbW 0BbIYHO HE CUMTAKOT, YTO YCTaHOB/IEHHASA
MMU UCTUHA ABNAETCA a6CO]'IPOTHOI7I, a T€ U3 HUX, KOTOPbIE BHYTPEHHE
y6eX/ieHbl B 9TOM, HepefKo 3abny[atoTcs, KakK 1 BCAKMIA 1cCnefoBa-
TeNb». '
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AB6CONIOTHO HEBEPHO YTBEPXKAEHWE aBTOpa, YTO A0OPOCOBECTHbIE
Cy[bM1 BbIHOCAT MPUroBop, He Byayun yOeXKaeHHbIMU B €r0 UCTUHHOCTY;
[06POCOBECTHBIE CyAbM TaK HUKOrAA He NOCTYMatoT, OHW BbIHOCAT Npu-
rOBOp, NPUCYXAAOLMIA NOACYAMMOrO K HakKasaHWio, TONbKO TOrAa, Ko-
raa ybexxaeHbl B-BUHOBHOCTW MOACYAMMOrO, KOFja CUATAIOT CBO BbIBOS,
0 BMHOBHOCTU MOACYAVMMOr0 UCTVUHHbIM. BepHO TO, UTOo cyaps, byayuu
y6exieH B BUHOBHOCTU MOACYAVMMOrO, MOXET 3a6/1yX4aThCs, HO B 3TUX
cnyyasxX WMeeT MeCTO He OTHOCUTeNbHas WCTWHa, a 3abnyxaeHue,
olWnbKa, KOTopas He [enaeTcsi UCTMHOWM OT TOro, YTO Cyabs y6exfeH,
4TO 3TO MCTUHA. OwmbKa TafieBOCAHA 3aKNOYaETCA B TOM, YTO OH OTO-
XOECTBNSET MOHATAE OTHOCUTE/bHON UCTUHBI C BEPOSAITHOCTLIO, Mpeao-
NOXeHWeM, faxe 3abnyxgeHuem. Ho oTHocuTenbHas MCTMHA — 3TO
06bEKTVBHAA UCTUHA, TOMbKO HEMOMHas, 3T0 UCTUHA, & He BEPOATHOCTb,
Tem 6onee He 3abnyxzaeHue, He ownoka [...]

K KakvM BbIBOJaM MpUBOAUT TouKa 3peHus B. C. TageBocsHa 06
«OTHOCUTENbHOCTW» MaTepuabHON NCTUHBI? 3TO BUAHO M3 CReayHoLmX
ero cnoB: «MoAMTUYECKUM N NPaKTUYECKUM MOCNeCTBMEM Takol Teo-
pum, KoTopas TpeboBana bl OT Cyfa YCTaHOBNEHUS BCerga abcontoTHOM
WCTWHbI, & B NMPOTUBHOM CNy4ae cumtana 6bl HEOBXOAMMbIM OnpasjaHue
06BMHSAEMbIX, MOTJI0 6bl ObITb TOMLKO OCnabneHne opraHoB rocyfapcrea
B 60pb6e C NPECTYMHOCTLIO.

370 NONoXeHWe abCcoMOTHO HEBEPHO, Y OHO HAaXOAWTCA B MPOTK-
BOpPeuun ¢ 3afavamu coumanucTmyeckoro npasocyaus. B. C. TafgesocsH,
KaK BULHO M3 MPUBEAEHHBIX BbILLE ero C/oB, JONYCKAaeT BbIHECEHWE 06-
BUHUTE/IbHBIX MPUrOBOPOB B OTHOLLEHUW /WL, BUHOBHOCTL KOTOPbLIX He
YCTaHOB/IEHA C MOMHOIN AOCTOBEPHOCTbIO, & /MLUb C BEPOSATHOCTLIO, KO-
TOpYIO OH 6e3 [OCTATOYHbIX OCHOBAHWIA OTOXAECTBASET C OTHOCWTESb-
HO UCTUHOW W NOTOMY NWLLAET CyfebHbIli NpUroBop Toi ero 6asbl, KO-
Topas 06yCNOBMMBAET €ro Crpases/IMBOCTb U Y6eANTENbHOCT.

Mpo Touky 3peHuns B. C. TageBocsAHa Ha CTpaHMLAx XypHana
«KOMMYHUCT» COBEPLUEHHO MpaBWILHO CKa3aHo: «[MojobHoe MOHK-
MaHue UCTWHbI B CYAeOHOM NpakTUKe MOXET MPUBECTU K FpybbIM Ha-
PYLLUEHMAM COLMANNCTUYECKOM 3aKOHHOCTU. Takoro pofa TeopeTuyeckme
paccyaeHus, TpebytoLime 0TKa3aTbCs OT 06LEKTVBHON JOCTOBEPHOCTU
Cyne6bHON UCTWHbI, ONpaBAbIBatOT CYOLEKTUBI3M 1 MPOM3BO/ B BbIHECE-
HUW MPUrOBOPOB W PELLEHUIA, OTKPbIBAIOT Naseiiku Ansa 6e33akoHNs».

B Halwein nnTepaType Oblfa BbiCKa3aHa W Apyras TOUKa 3peHus —
4TO MaTepuanbHas UCTUHA B COBETCKOM YrO/I0BHOM MPOLIECCe He eCTb HU
abCconoTHAsA, HU OTHOCUTENbHAA UCTUHA, OHA NPOCTO UCTUHA UN 0ObeK-
TVBHas UCTWHA; (MIOCOGICKOe pasfiMyeHne NOHATWIA abCOMOTHOW UCTUH-
Hbl 1 OTHOCUTENbHOMN UCTUHBI HE NPUMEHUMO K TOM UCTKHE, KOTOpas u1c-
criefyertcsa U yCTaHaBMBaETCA CyLOM MO YrofioBHLIM ienam.
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Takasl TOUKa 3peHUs He peLlaeT BOMPOC, a MPOCTO 06XOAUT ero.
MOCKONbKY CTOPOHHMKM 3TOM TOYKM 3peHus, MpW3HaloT, 4TO Marte-
puaibHas UCTMHa eCTb OOGLEKTUBHAA WCTWHA, OHW TEM CaMbIM pac-
MPOCTPaHAT Ha MaTepua/ibHY0 WCTUHY THOCEONIOMMYECKYHD KOHLEMN-
LMK0 UCTWHBI, @, CAeMaB 3TO, HEMb3S OCTAHOBMTLCS Ha. MOMNYTW M OTKa-
3aTbCsl OT PaCCMOTPEHMA MaTepuasibHOM UCTWHBI C TOUKW 3peHnst ee ab-
COMIKOTHOTO WM OTHOCWTENIBHOTO XapakTepa. A ecin TaK, HET HUKaKux
OCHOBaHWIA — HU TEOPETUYECKUX, HU MPaKTUYeCKUX — 6e3 KonebaHuid,
TBEPAO W PELUNTENbHO CAenaTb BbIBOA: WCTUHA, K KOTOPOI CTPEMUTCS U
KOTOPYIO AO/DKEN YCTaHOBUTD ... CYA MO YrONOBHOMY Aefy, eCTb UCTUHA
abconoTHas; Cy4 B OTAE/IbHOM C/lyyae MOXET OLWMOUTLCA, B 3TOM Ciy-
yae He BGyfeT JOCTWUrHyTa UCTWHA, a 6yaeT MMeTb MeCTO 3abnyXxaeHue,
HeMnpaBW/bHbIA NPUIOBOP; HO ... MPaBOCyAMe YAOBNETBOPAETCS MLLWb
[OCTUXEHNEM 06BbEKTUBHOW, aBCONMOTHON NCTUHBI.

[..] KpuTeprem MCTMHHOCTM HalMX 3HAHWIA SBMSIETCA MpaKThKa.
MpakKTWMKO NPOBEPSIETCA COOTBETCTBME AEMACTBUTENBHOCTU HAlIMX 3Ha-
HWiA, UCTVUHHOCTb TEOPWIA, B3rNSLOB, MbICNEN, CYXXAeHWA. B. N. JleHuH
Mucat; «..BHE Hac CyLLEeCTBYIOT Belu. Hawwm BocnpusTua v npegcTas-
neHns — ob6pasbl nX. MpoBepka 3TX 06pa3oB, OTAENEHNE UCTUHHBIX OT
NOXHbIX AAeTcs NpaKTUKpi». «[ns maTepuanmcTa «ycrex» 4enobeve-
CKOWA MPaKTUKM AOKa3biBaeT COOTBETCTBME HALUUX NPEACTaBAEHWIA C 06b-
eKTUBHO NPUPOOIA BELLEe, KOTOPbIE Mbl BOCTIPUHMAEM».

VIMEHHO npakTMKa AaeT BO3MOXHOCTb OT/IMYATb MCTUHHbIE TEO-
pUK, CYXAEHUS, NPEACTaBNEHNs OT NIOXKHbIX ... ABAAETCS NM MpaKTUKa
KpUTEpPMEM UCTUHHOCTM BbIBOJOB CNEACTBUA U Cyaa 06 06CTOATEIbCTBAX
YrOMIOBHOTO fiefia, JaloLMM BO3MOXHOCTb OT/IMYMTL MaTepuasbHyH Mc-
TUHY OT OWWOKM, 3abnyxaeHWs? HecoMHeHHO, fBNISETCA — B TOM
CMbIC/Ie, 4YTO CaMa MpaKTU4eckasd [AesTeNbHOCTb OPraHoB CRefcTBUS,
MPOKypaTypbl 1 CyAa, YCNEeLWHOCTb NX 60pb0Obl C MPECTYMHOCTbLIO, CTPO-
Xaiilee cobnOAeHMe UMW 3aKOHOB, TLLATENbHOCTb WCCNe0BaHMs 06-
CTOSITE/NLCTB Pa3peLLaeMbIX YrOIOBHbIX A€/, BCECTOPOHHOCTb MPOBEPKM
[0Ka3aTe/bCTB, MPUMEHEHUE Hay4YHO-TEXHUYECKUX METOLOB paccnefo-
BaHWS Yro/oBHbIX Aen W, 6osiee TOro, BeCb OBLLECTBEHHBIA, NONUTUYE-
CKWIN N XUTEACKMIA OMbIT COBETCKMX CNeA0BaTeNeil, MpoKypopoB 1 cyaen
— WIMEHHO 3T0 06ecrneymBaeT 06HapY>XXeHKE MO AeNny .MaTepuaibHOR nc-
TUHbI N UMEHHO 3TO [OKa3blBaeT, YTO MO Yro/0BHLIM Aefam BblBOAbI
CNeACTBMA U Cyfa UCTVUHHBI, COOTBETCTBYIOT AENCTBUTENLHOCTM.

Ho, pasymeeTcs, KpUTepniA NPaKTUKN HI B KOEM C/y4ae He crie-
LYeT MOHMMaTb YMpoLleHHO, B. W. JIeHWH yKasbiBasl, UTO «KpUTEpwii
MPaKTUKY HUKOT 42 He MOXET MO CaMOl CyTw Aefa NOATBEPAUTL WK On-
POBEPrHYTL MOMHOCTLI0 KAaKOro Gbl TO HU Gbl0 YE/IOBEUYECKOTO Mpea-
CTaB/EHUS».
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B obGnactu cyneOHOI AeSITeIbHOCTA MPUMEHEHME KPUTEPUs IIpaK-
TUKW U OTAEJICHUSI UCTMHHBIX BBIBOIOB OT JIOXHBIX MMEET CBOM CIie-
nrduyeckre YepThl, OTAMYAIONIME 3Ty NeSTEIbHOCTh OT HAYyYHOIO MC-
CJIeMOBaHUs B 00JIACTU €CTECTBO3HAHMSL.

Ecnu ydeHsblli yTBepXIaeT CyIIecCTBOBaHME KaKOro-Iubo 3aKoHa
TIPUPOJIbI, OH MOXET YIOCTOBEPUTLCS B 3TOM CaM M yOeOUThb APYTUX I0-
CPEICTBOM OIBITOB, BbI3bIBasi COOTBETCTBYIOLIWE SIBICHWSI TPUPOIBI,
pa3bemuHsIS M COEMUHSISI XUMUYECKUe 3JIEMEHThI, BHOBb U BHOBb IPO-
Bepsisl MPUYMHBI BO3HUKHOBEHUS TOTO WM WHOTO SIBICHUS WM BbI-
TeKaloIl1e U3 HeTo CASNCTBUS U T. I. [IpoBepKa OMbITOM, MPAaKTUKON B
Pa3NIMYHBIX (HOpMax MMEET MECTO B MPOMBIIIIEHHOCTH, B XO3MCTBEHHOM
NESITEILHOCTH U T. II.

Ho xorma cyn uccnemyer o0CTOSITEIbCTBA OTAETBHOIO YIOJIOBHOTO
Iena M yCTaHABIMBaeT Hajauuyue (WIM OTCYTCTBME) COOBITUSI IIPECTYII-
JIEHUSI U BUHOBHOCTb (MJIM HEBUHOBHOCTb) OOBUHSIEMOT'O, OH JIMILIEH BO3-
MOXHOCTU TIOCPEICTBOM OIIbITa, SKCIEPUMEHTa MPOBEPUTh UCTUHHOCTH
CBOMX YTBEPXKACHMIA, BBIBOMOB: HEJb3sl IOBTOPUTH MPECTYIUIEHUE, YTOOBI
MPOBEPUTH, OBLIO I OHO U KaKMM MMEHHO 00pa3oM coBepiineHo. Mbl He
MOXeM BOCIIPOM3BECTU MPECTYIUIEHUE AJISl TOro, YTOOBbl YOEmUThCS, 4TO
OHO HaMU OBUIO MPABWJIBHO MTO3HAHO, HE MOXEM MOBTOPUTH COBEPIIECHUE
TeX WIW WHBIX NEHCTBUI YYaCTHUKOB IPECTYIUIEHUSI, YTOOBI TTPOBEPUTH
MPaBUJIBLHOCTD MPUHSATON 1O ey BEPCUM.

To, 4TO Ha3BIBaeTCSl «CIEACTBEHHBIM KCIIEPUMEHTOB», T. €. MC-
KYCCTBEHHBIM BOCIPOM3BEIEHUEM OOCTOSATEIbCTB KaKOIro-JIMOO COOBITHUS
IUISI TIPOBEPKY ITOKAa3aHWI CBUAETEIST WMJIM OOBUHSIEMOIO, B HEKOTOPBIX
CIIy4asix 1aeT BO3MOXHOCTh OOBEKTUBHOI MPOBEPKU MCCIEMyeMOro (ak-
Ta (HampuMep, MOT JIM CBMUIETEIb BMIETh TaKOE-TO COOBITHE, CJBIIIATh
TaK1e-TO CJIOBAa, MOXHO JIM C TAKOT'O-TO MECTa IIOIAacTh U3 PYXbsI B OIpe-
NIeJIeHHYIO 1eJb U T. 1.) Ho Takoil ombITHBIN, SKCIIEPUMEHTAIbHBINA CIIO-
00 IPOBEpKM MPUMEHUM JIMIIb B OY€Hb OrpaHMYCHHBIX Ipeneaax 1 Ka-
CaeTcs JUIIb OTIEIbHBIX OOCTOSATENbCTB JeJia; K TOMY € JOCTOBEpPHBII
pe3yabTaT MOXET IIONyYWUThCS JHUIIb B OTPUIATEIBHOM OTHOIIEHWU
(HeNB3s1 CAbIIIaTh, BUNETh, HEIb3s IIOINACTh B I1I€JIb), B CMBICJIE e I0JIO-
XKHUTEJIbHOM 3TOT 3KCIEPUMEHT MOXKET IaTh JIUIIb Oojiee WJIM MEHee Be-
pPOSITHOE TIpennojioXeHue (MOXHO BUIEThb, CJBIIIATh, MOXHO IOINACTh B
1IeJIb, HO HE TO, YTO JAHHOE JINLIO JEHCTBUTEIBLHO BUACIO, CIBIIIAJIO, IO~
IMajgo B LeJb U T. 1I.). Tak 4TO «CIEACTBEHHBIN 3KCIIEPUMEHT» KaK 4acT-
HBII IIPMEM CJIENCTBUSI HE MEHSET OOIIEro MOJIOXKEHMSI, YTO IKCIIEPUMEH -
TaJTbHBIM ITyTEM CYI HE MOXET IIPOBEPUTb MCTUHHOCTH CYILIECTBOBAHMUS
MOIJIEXAIINX YCTAHOBJICHUIO (haKTOB, HE MOXET yOeouThCs B TOM, Hei-
CTBUTEJIPHO 1M OOHapy:XeHa MaTepuajbHas UCTUHA.

IToaTOoMy KpuUTEpHit TPaKTUKK, COXpaHsIsl BCe CBOE 3HAUEHUE B BO-
MPOCcax YCTAaHOBJIEHUS] MAaTepUAJIbHON MCTUHBI MO YTOJOBHOMY IeNy, 3a-

97



K/I0YAETCA He B BOCMPOM3BEAEHNN SIBNEHNS, HE B 9KCMEPUMEHTE, a, Mpe-
Xfe BCEro, 1 rnaBHbIM 06pa3oM B CaMOM WCCNeA0BaHUN 06CTOATENLCTB
Jena, B TLATeNbHOW M BCECTOPOHHEW NPOBEPKE BCEX A0KAa3aTe/bCTB, B
KOHCTPYMPOBaHMM 1 NPOBEPKE BCEX BO3MOXHbIX MO fAaHHOMY feny Bep-
CUIA, BCEX BO3MOXHbIX 0OBACHEHUIA Uccneayemoro akTa, B UCMOo/b30Ba-
HUW ¥ MPUMEHEHWUWN NPW PacCcNefoBaHUM W Pa3peLLEHN YTONOBHbIX Aen
BCEro OnbITa, HAKOM/EHHOrO OpraHamu CneacTBus, NPOKypaTypoli u cy-
[OM B. 0611aCTV 60pbObI C MPECTYMEHNAMMU, U BCEX AOCTUXKEHWIA eCTecT-
BEHHbIX U TEXHUYECKUX HayK, BHEAPSEMbIX B CNEACTBEHHYHO paboTy.

O BEPOATHOCTUN N AOCTOBEPHOCTW

Kak Mbl MbiTanch MoKasaTb B MpefblayLueM M3/IOKEHWN, UCTUHA
JOCTyMNHa ANA CyAa, MOXET ObiTb MM MO3HAHA, W HUKAKMX FHOCEO-,
NIOTUYECKMX NPENATCTBUIA 419 ee [OCTVXKEHWS He CYLLECTBYET, MMEOTCS
NVLWb NPaKTUYECKMe TPYAHOCTW. 3TO MOMOXKEHNE HAXOANT BbIPXKEHNE B
TOM, YTO BbIBOAbI CyAa, YCTAHOB/IEHHbIE B NMPUroBOpe (hakTbl U 06CTOSA-
TeNbCTBA JO/MKHbI ObITb 4OCTOBEPHbI, YTO OCHOBAHWEM MPUrOBOpa LO/K-
Ha OblTb AOCTOBEPHOCTb YTBEPXKAAEMbIX CYAOM (aKTOB U 06CTOS-
TeNbCTB, OTHOCALLMXCSA K COObITUIO MPECTYN/EHNS U BUHOBHOCTW 06BM-
Hsiemoro. Bosmo)kHa /in Takas JOCTOBEPHOCTL? OTOT BOOMPOC MOXKET Mo-
KasaTbCs Npa3gHbIM. PasymeeTtcs, Cy4 MOXeT BbIHECTU NPUroBOP NWLLb
TOrda, Korga uccnegyemble no feny (akTbl YCTaHOB/EHbI C JOCTOBEPHO-
CTblo. Ho ycTaHaBnmBaemble CyaoM (hakTbl B MPOLECCE UX UCCNeA0BaHNS
MPeACTaBNAOTCA CriepBa b 6oee UM MeHee BEPOSTHLIMM U INLLb B
pe3ynbTate MX WUCCNefoBaHNs 3Ta BEPOSTHOCTL MpeBpallaeTcs B 4OCTO-
BepHOCTb. OTCloga Npobnema COOTHOLLEHNS BEPOSTHOCTM 1 AOCTOBEPHO-
CTU (haKTOB, MOLJSIEXALLMX WCCELOBAHMIO U YCTAHOBEHMIO CYAOM MO
paccMaTpuBaeMomy UM geny.

MpaKTn4yeckn BOMPOC CTOMT Takum o6pasom. Cypa uccnefyet 06-
CTOSTENbCTBA COBLITUS, OTHOCALLErOCA K NPOLUIOMY, EMY HEeOOXOAMMO
YAOCTOBEPUTLCA B TOM, MPOM3OLL/IO /N 3TO COBLITME, GbINO N COBEpP-
LUEHO MPEeCTYM/eHNe, KTO ero COBEPLUWA W HECET 3a Hero OTBETCTBEH-
HOCTb, UCCNeAYEMOE 1 NoA/IeXalLlee YCTaHOBNEHNIO COBbITUE OTHOCMTCS
K MpoWaomy, W CyfA NUWeH BO3MOXHOCTW €ro BOCMPUHSATb He-
nocpeAcTBEHHO. OT 3TOro cobbITHS COXPAHUINCH HEKOTOpPLIE Ceapl — B
CO3HaHMM noaeii (MoKasaHWsi CBUAETENeld U O0OBMHSEMOr0), Ha Ma-
TepuanbHbIX NpegmeTax (BeLeCTBEHHbIE A0Ka3aTenbCTBa). M0 aTum cne-
JaM Hafl0 BOCCTaHOBUTL [JaHHOE COBbLITWE, YCTAHOBUTL Er0 YYaCTHUKOB.
3TN 06CTOATENLCTBA MOTYT KasaTbCsi 60/1ee UM MeHee BEPOSITHbIMU B
3aBMCMMOCTY OT TeX [0Ka3aTe/bCTB, KOTOPbIMM pacnonaraeT Cyg.

Mo geny MoryT GbiTb COBpaHbl TakUe [0KasaTenbCTBa, KOTOPble
[EenatoT OuYeHb BEPOSITHbIM, YTO MPECTYMN/eHNe COBEPLUMNNOCL B [JEICT-
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BUTE/NbHOCTU U COBEPLUMIO €ro JaHHOe /INL0; HO MOTyT ObITb [OKa3a-
Te/bCTBa U 60siee crabble, BCMEACTBME YEro BEPOATHOCTL Kak camoro co-
BEPLUEHUS NPECTYMNAEHWSA, TakK U BUHOBHOCTW OOBMHSEMOrO MOXET ObiTb
3HaunTeNlbHO MeHbLUeld. MoryT 6bITb AOKa3aTeNbCTBa, KOTOPble AefatoT
Kak co6bITe MPecTynseHns, Tak N BUHOBHOCTb OGBMHSEMOrO OYeBUA-
HbIMW, HECOMHEHHbIMU, HO MOTYT 6biTb 1 Takue [oKa3aTenbCcTBa, KOTo-
pble AenatoT 1 TO U SpYroe MajioBepPOATHBIM.

O6CTOATENLCTBA fieN1a MOTYT 6bITb CNOXHBI, 3anyTaHbl; CO6paHHbIE
Mo feny AoKa3aTe/bCTea NPOTUBOPEUMBBI; UCC/E0BaHHbIE MO feny (hak-
Thl MOTYT JOMYCKaTb Pas3/iMuyHoe Ux 06bsACHeHMe. YTo e TpebyeTtca N4
TOro, YTo6bl CyZ MO OKOHYaTE/bHO Pa3peLLnTb A0 U 4TOBbI ero BbIBOZ,
03Hayan [eicTBUTeNbHOE O6GHapyXeHue Mo Aefly MaTepuasbHON MCTu-
Hbl? OYeBUAHO, JOCTOBEPHOCTD, T. €. BEPHOCTb, UCTUHHOCTb TeX (PaKToB
1 06CTOATENLCTB, KOTOPbIE COCTAB/AIOT NPEeAMET 40Ka3biBaHUA MO feny.
Mpou3BOACTBO MO YrOIOBHOMY flefly 4acTO HauMHaeTcs ¢ 6onee uam Me-
Hee BbICOKOI CTereHn BEPOSTHOCTM TOTO, YTO COBEPLUEHO MPECTYMeHne
I COBEPLUM/IO ero fJaHHOe /L0, HO OKOHYaTeNbHOEe paspelleHue aena,
OKOHYaTe/IbHbI NPUroBOP, MPU3HAIOLWIA MOACYAMMOr0 BUHOBHBIM, MO-
XET 6bITb NOCTAHOB/EH /NLLbL TOrAa, KOrAa BepoasTHOCTb NpespaTunach
B OCTOBEPHOCTb.

UeMm ke BOOOLLE OTMYAKOTCA APYr OT Apyra BepOsSTHOCTb W fo-
CTOBEPHOCTL? BeposiTHOCTb — 3TO Ta UAM MHas CTeMeHb BO3MOXHOCTM
HaCTYNNEHUs ONpPefeseHHOro CobbITHS, BOSHUKHOBEHUS OMPeeneHHOro
npeaMeTa. 3Ta BO3MOXHOCTb 3aBMCUT OT Pa3/IMUHbIX 06BEKTUBHBIX YC-
NOBUIA, OT [eNCTBUS Pa3NUHBIX 3aKOHOMEPHOCTEN, KOTOpble MOXHO
YUEeCTb, YUUTbIBas MPU 3TOM TaKXKE 3MEMEHT C/ly4YaiiHOCTM Npu Ha-
CTYN/IEHUN Pa3NINUHBIX COObITMIA. Ha 3TOM OCHOBaH Hay4Hblii MPOrHO3,
Ha 3TOM >Xe OCHOBaHa MaTeMaTnyeckas TEopusi BEPOSITHOCTEA.

Mpn paccnefoBaHWM M paspelleHn YroloBHONO fena BOMpoc O
BEPOSTHOCTY CTABMTCA B UHOM NIOCKOCTH, 3[1€Ch BEPOSTHOCTb OTHOCKTCA
K COBbITMIO MPOLLAOrO, K MPECTYMN/IEHNH0, KOTOPOE ObINI0 COBEPLUEHO MK
He 6b1N0 coBepLUeHO. Ecnu peub naet 06 ycTaHOBEHUM COBLITUS Npo-
LUSI0ro, TO faHHoe COobbITUE B MPOLLIOM IGO0 ObI10, IMBO ero He BbINo.
Befb NpoLUioe Tak HasblBaeTCS MMEHHO MOTOMY, YTO OHO «MPOLLIO», 3a-
KOHuMnocb. OHO He MOAAAETCA U3MEHEHWIO, OHO MOXET ObITb MO3HAHO
MWL TaKMM, KakuM OHO OblN0. V3MeHATLCA MOXKET Mallia OLeHKa npo-
LUSIOrO COObITUSA, Halle OTHOLLEHME K HEMY, HO He Camo 3TO COObITHE.

...BepoATHOCTbL B 3TOM C/lyyae O3Ha4aeT NuLlb TO, YTO OTHOCU-
T€/IbHO MpoLunoro COObITUS HalW 3HaHMS HEAOCTATO4YHbI, Mbl HE pac-
nonaraem H606XO,EI|VIMbIMI/I CBeAeHnAMM Onga Toro, yTobbl C [0CTOoBEp-
HOCTbHO YCTaHOBWUTb, 6bI710 UK He BblNO 3TO COObLITME B AEVICTBMTeﬂb-
HOCTW, a NOTOMY Hallwn yTBepXAeHNA OTHOCUTENBHO 3TOro cob6bITUA 6y-
ayT TO/IbKO I'IpI/I6J'II/I3I/ITEI'IbeIMVI, I'Ip06f|eMaTVILIHbIMI/I, BEpPOATHbIMU, HO
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He 0CTOBEPHbIMM. MMOHATIE BEPOSTHOCTY B 3TOM CNyYyae 03HAYaeT N1Llb
runoTesy, NPeanonoXeHue, 1Oraaky.

Korpaa Mbl paccmMaTp1BaeM OCHOBaHWS CyaeGHOro PeLLIEHNS, TO CO-
ObITWe, KOTOPOE UCCNeayeTcs CyA0M U A0MKHO BblTb UM YCTAHOBEHO, T.
€. COBbITME NPECTYNNEHNS, Y)KE MPOM3OLLO (MM He NPOU3OLLINO), U Cyay
NPUXOANTCA peLlaTb, MPOM30LLNO N COBbITUE NPECTYNNEHUS WM He
MPOM30LL/O0, COBEPLUWA NN 3TO MPECTYNNEHNe 06BUHSEMbI UK He co-
BEPLUWA U T. 4. BeposiTHOCTL 3/1eCh 03HAYAET NMULLbL TO, YTO Y CReACTBUS
W CyAa eLle HeT JOCTaTOUHbIX [0KAa3aTeNbCTB, KOTOPble MOI/M Obl yCTa-
HOBWUTb C [JOCTOBEPHOCTbIO (DAKT MPECTYNNEHNs 1 COBEPLUEHNE ero 06-
BUHSIEMbIM, BCNIEACTBME Yero, Kak 6bl HI Gblfa BbICOKA BEPOSTHOCTb 3TO-
ro, OCTaeTcsi U BEPOSTHOCTb 06PATHOrO, T, €. TOT0, YTO MPECTYNNEHNE He
MPOM30LL/0, 0BBUHSEMBIV €r0 HE COBEPLLMAL.

BeposTHOCTb BUHOBHOCTW 06BMHSIEMOrO MOXET 6bITh O4YeHb BbICO-
Ka B [1eiCTBUTENbHOCTY YKe 0OBUHSIEMbIA HE BUHOBEH; BEPOSITHOCTb BU-
HOBHOCTM 0BBMHSEMOrO MOXET BblTb OUEHb HU3KA, B AEACTBUTENBHOCTY
e 06BUHSsIEMbIV BUHOBEH. BCe 3aBUCUT OT TOFO, Kakue [l0KasaTe/bCcTBa
no Aeny yaanocb noayynTb CAeacTBMio U cyfy. Pa3 pedb, MaeT o AeiicT-
BUAX U (haKTax, UMEBLLIX MECTO B MPOLL/IOM, BEPOSITHOCTb CaMOiA BbICO-
KOIi CTEMEeHN MOXET ObITb TaK Xe faneka 0T UCTUHbI KaK U BEPOSITHOCTb
camoli HU3KOM CTENeHMN.

TakuMm 06pa3oM, YTBEPXKAEHNE O BEPOSTHOCTU COOLITUS MPECTY-
NEHVst U O COBEPLLUEHUM ero 0BBUHSEMBIM ECTb HE UTO WMHOE, Kak Mpe-
MONOXeHWe, TUNoTe3a. JTa rMNoTe3a MOXET GbiTb GOMlee UM MeHee Be-
POSITHOW, OHA MOXET 6bITb [aXe B OYEHb BbICOKOW CTEMEHU BEPOSTHOM
HO Kak Gbl HI GblNa BbICOKA CTEMEHb ee BEPOSITHOCTM — OHA BCE XKE OC-
TaeTcs rMnoTe3oi, NpeanonoxeHvem. MpeanonoxeHre, BEPOSTHOE B Ca-
MO¥4 BbICOKOI CTEMEHM, He NMepecTaeT BbITb NPeAnoIoKeHNEM, & MOTOMY
He WCKJT0YeHa BO3MOXHOCTb TOTO, YTO UCTUHHBLIM SB/SETCS He TO, YTO
MPEeANONOXEHO, a COBCEM MHOE, MHOTAA MPsMO NPOTMBOMONOXHOE. MMo-
3TOMY BbIHECEHWE MPUTOBOPA Ha OCHOBAaHMM TOFO, YTO COBEPLLEHME Mpe-
CTYN/EHNs1 0GBUHSEMbIM SIBMISIETCS BEPOSTHBIM B BbICOKOW CTEMEHM, 03-.
HauaeT He YTO MHOe, Kak 060CHOBaHWE MPUrOBOpa Ha NPEeAMONOXKEHMSIX,
aHe Ha TBep/l0 YCTaHOB/EHHBIX (hakTax™.

“ Mo ogHOMY fieny, pelLLIeHHOMY MHOFO AeT Ha3af, B 06BIHITENLHOM MPUIoBOpE Cy-
[ia 6bI10 CKa3aHO, YTO «Cy[ CUMTAET 06BMHEHME [OKa3aHHbIM Ha 99%». Mpurosop 6bin OT-
MEHEH KaK He3aKOHHbI, HE0G0CHOBaHHBIA. FICHO, YTO EC/IM BUHOBHOCTb floKa3aHa «Ha 99%»,
TO «Ha 1%» OHa He JOKa3aHa, N MOXXET MOYUUTLCA, YTO UCTUHA NafaeT UMEHHO Ha 3ToT 1%.

PasymeeTcs, HenenocTb Takoi (hopMyNMPOBKM 3aKNKOYAETCS Mpexze BCEro B TOM,
4TO CyA NOMbITA/ICA BbIPa3nUTb CTeMeHb BEPOSATHOCTY BUHOBHOCTU OBBMHAEMOrO B MPOLEH-
Tax. Ho feno 06¢Tos10 Gbl He NyuLLle, ecu Bbl Cyf 1 6e3 yKasaHWs NPOLEHTOB BbIHEC MPUTO-
BOP Ha OCHOBaHUM NWLLb TOTO, YTO BEPOSITHOCTb BUHOBHOCTM OYEHb BbICOKA, @ HEBUHOBHOCTU
—O0Y4eHb HU3KA.
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VHOIA, COBEpLUEHHO OTAMYHON OT BEPOSTHOCTM, SBMSETCA AOCTO-
BEPHOCTb. [JOCTOBEPHOCTb — 3TO TO XK€ CaMoe, YTO UCTUHHOCTb. TO, UTo
[OCTOBEPHO, TO U AIBNSETCS UCTUHHBIM, TaK KaK HaXOAMTCA B COOTBETCT-
BUW C [eicTBUTENbHOCTLIO. CneaoBaTe/ibHO, MaTepuaibHas UCTUHA 03-
HayaeT [JOCTOBEPHOCTb BbIBOAOB CMEACTBUS U Cyfa, WX YTBEPXKAEHW O
COBEpPLUEHNI NPECTYNSIEHNS MPUBNEYEHHBIM K YTONOBHOM OTBETCTBEHHO-
CTU NnUoM. A oTCtoda cnefyeT, YTO JOCTOBEPHOCTb U BEPOSTHOCTbL pas-
NIMYHBI NO CYLLECTBY, YTO BEPOSTHOCTb HE MOXET ObITb OCHOBAHMEM CY-
[e6Horo npuroeopa.

Ecnu 6bl Mbl CTany Ha TOUKY 3peHUs BEPOSTHOCTM KakK OCHOBaHMA
MpUroBopa, TO Kakue Gbl OrOBOPKW Mbl HW [enasn OTHOCUTE/bHO TOrO,
YTO CTerneHb BEPOSTHOCTM [0/MKHA BbITb 0UYEHb BbICOKOM, Mbl HEU30EXHO
OKaza/mcb 6bl Ha ONMAacHOM MyTW rafiaHunid, NPeANONoXKEeHWA. IMeHHO no-
3TOMy, KOrja Mbl TpebyeM, YTo6bl OCHOBaHWEM MpMUroBopa Oblna 40CTO-
BEPHOCTb BbIBOAOB CyAa 06 06CTOATENbCTBAX PaccMaTpuMBaeMoro Aena,
Mbl 3Ty [JOCTOBEPHOCTb HE MOXXEM CBOAWUTL K BEPOSTHOCTU, XOTA Obl 1 B
BbICOKOI CTeneHW. PasHumLa MeXAay A0CTOBEPHOCTLIO U BEPOSTHOCTHIO HE
TOMbKO KOMMYECTBEHHasA, HO 1 KaueCTBEHHasl.

PasymeeTcs, npu ucciefoBaHW 06CTOATENLCTB YrO0BHOMO fena
HeNb3s 0TKa3blBaTbCs OT y4yeTa BEPOSTHOCTW COOLITMA MPECTYMN/IEHNS W
BMHOBHOCTU TOTO WM WHOrO AMua. YTONMOBHOE [eno B036YXaaeTcs
VMEHHO MOTOMY, YTO MPeACTaBNAETCA BEPOATHLIM, UTO COBEPLLEHO Mpe-
CTYM/IEHNE, XOTA B MOMEHT BO30Y>KAEHNA AeNa eLlle HEeU3BECTHO C JOCTO-
BEPHOCTbHO, YTO TaK U BbIN0 B AENCTBUTENLHOCTH, U AaslbHelllee cnea-
CTBUE [OMKHO NPOBEPUTL YKa3aHWs Ha COBEPLLEHNE MPECTYMAEHMS.

Mpu paccnegoBaHuW fena crefoBaTeNb HanpaBfeT CNeACTBEHHbIe
[EeNcTBMA Ha CobMpaHKe YK B OTHOLLIEHMM TOFO UM UHOTO NMLa B CRy-
yasx, Korga o6CToATeNbCTBA feNa YKasbiBaloT Ha BEPOSATHOCTL COBepLue-
HWS1 3TOFO MPECTYMNEHNS JaHHbIM IMLOM, XOTS C [OCTOBEPHOCTbIO 3TO
HEW3BECTHO, W AE/0 B Ja/lbHEMLLIEM MOXET 3aKOHUYMTLCS MPEKpPaLLEHNEM
WM onpaegaTenbHbIM NpuUrosopoM. Criegosatesib NPUHUMAET PeELLEHME
Mpom3BecTV 06bICK B OMpefesieHHOM MOMELLEHUN W Y ONpeaeneHHOro
NMLA VMEHHO B CMly BEPOSITHOCTW, YTO B 3TOM MOMELLEHUN U Y 3TOrO
NMLA HaxoaaTcst MpefAMeThI, ObIBLUVE OPYAMEM MPECTYNSIEHUs, UK 06b-
€KTOM MPEeCTYMNHOro rnocsArateNbCTea UM COXpaHWBLUME Criedpbl MpecTyn-
NEHNS, XOTS 06bICK MOXKET U He MOATBEPANTb 3TOTO.

Bo BCcex MpuBefeHHbIX Cay4yasx BrojHE 3aKOHOMEPHO WMCXOAUTb
13 BEPOATHOCTM TOr0 UM MHOrO 06CTONATENLCTBA. HO BO BCEX 3TUX Chy-
yasax BEpPOSTHOCTb O3HAYaeT NIULLbL OnpefefieHHoe NPeanosioXKeHne, Ko-
Topoe OyAeT NpoBepATbCA U B CAyvae He MOATBEPXAeHUs Oynet oT-
BEPrHyTo. Ecnn 6bl1, HaNpumMep, cneaosatenb He ONpeaensn BeposSTHOCTM
PasnMYHbIX COBLITWIA U (haKToB, BbINO Bbl HEBO3MOXKHLIM CaMOe BefieHMe
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CNefcTBUS, Tak Kak 6b1710 Gbl HEM3BECTHO, UTO MMEHHO W Kak MMEHHO Ha-
[0 paccniefoBaTh. .

Ecnn He ucxoaWTb M3 TOFO, UTO TOT UM UHOW (haKT, cOBLITUE,
LEesHUE ABNSAIOTCA BEPOATHBIMU, HEe Gbl0 Gbl 3BECTHO, e CreayeT uc-
KaTb UCTWHY. HO 3HaYeHVe BePOATHOCTM OFPaHNUMBAETCS N1LLIbL TEM, UTO
OHa YKa3blBaeT NyTb, HaNpas/ieHWe UCCMefOBaHNS fefa, cama Xe o cebe
OHU He [aeT HUKAKMX OCHOBAHWI A/1s KaTeropuyecknux yTBepXaeHuii o
CYLLECTBOBAHWM WU HECYLLLEECTBOBAHUW MCCeyeMoro (hakta. BeposT-
HOCTb YKasblBaeT NyThb pPaccnefoBaHusi, HO He NpefpellaeT ero pe-
3yNbTaToB. B 3TOM CMbIC/e BEPOSTHOCTb MMEET MOHOE MPaBOo Ha CyLLe-
CTBOBaHME B MPOLIECCE UCKAHUSI, 06HAPYXKEHWSt MATepPUabHOW UCTUHBI.

Ho 1 npu TakOM MOHMMaHMN 3HAYEHWS BEPOSITHOCTM B CNEACTBEH-
HO U cyae6HOW MpakTUKe HeOGXOAMMO YUWTbIBAaThb OUYEHb CEPbE3HYID
OMacHOCTb, KOTOpas MOXET MPOWUCTEKATb M3 TOro, YTO WCCE0BaHMIO
MOABEPratoTCs NMMLLb (PaKTbl, KaXYLLMECs Hanbonee BeposTHbIMU. B psige
CyyYaeB TO, YTO Ka3aioch BEPOSTHLIM B OUYeHb BLICOKOI CTEMEHU, MOXET
0Ka3aTbCs JIOXKHbIM, a [AOCTOBEPHbLIM, UCTUHHBLIM OK&XKETC UMEHHO TO,
YTO Kasa/loCh Ma/IOBEPOATHBIM, JaXe COBCEM HEBEPOSTHbIM. CreAcTBeH-
Hasl 1 cyaebHas NMPaKTUKa 3HAtOT Cydan OLMBOK, OMYLEHHbIX MMEHHO
B CUy TOTO, YTO CMIEACTBUE W CYZA NOABEPT/IN UCCNEAOBAHUIO TOMBKO TO,
YTO KasasoCb HanGosiee BEPOSTHLIM, U OTOPACHIBA/IM MUHbIE BO3MOXKHbIE
PELLIEHMs BOMPOCA TO/IbKO MOTOMY, UTO OHW Ka3asMCb Ma/IOBEPOSITHBIMM.
A ManioBeposiTHOE 11 OKa3bIBaNOCh UCTUHHBIM.

Ho npwu Bcex yCnoBusAX BEPOATHOCTb MMEET 3HayeHue /Wb CUr-
Hana, BEXW, yKa3bIBaPOLLI,eI7I nyTb p,aanel‘/’lmero nceaenosaHnAa, HO HUKak
He OCHOBaHWA 1A OKOHYaTeNbHOro pelleHws. Ecnm uens npouecca —
YCTaHOB/IEHNE MaTepmaanon NCTWUHbI, TO, KOHEYHO, BEPOATHOCTb BU-
HOBHOCTW OGBMHAEMOrO He MOXET CNYy>XNTb OCHOBaHMEM MpuUrosopa cy-
fa. OTUM OCHOBaHMEM MOXKET BbITb TO/TbKO [O0CTOBEPHOCTb TOrO, 4TO 06-
BUHSIEMbIIA ,U,GVICTBMTeﬂbHO BUHOBeH. bonee BbICOKAsA CTeMNeHb BEPOATHO-
CTW UM G0Nee HU3Kas ee CTeneHb MNP OKOHYaTe/IbHOM pPeLleHnn aena
3Ha4eHNA HE NMEIKOT, TaK KaK 1 TO 1N APYroe — TOJIbKO NPEANON0XeHN,
a Ha npeanonioXeHnax Hemb3Aa 0CHOBbIBATb Cy,ﬂ,eﬁHbII\/’l npuroeop N Henb-
34 YeN0BEKa noaseprartb Haka3aHMKO 3a TO, YTO OH BEPOATHO COBEPLUNI
npecTtynieHne. X0opoLo CKasaHo Mo 3TOMY MOBOAY Y CTaporo pycckoro
npoveccyanucta XXupsesa; «lpecTyrnieHne He BMoHe LOKa3aHHOE U He
CyLLECTBYET OPNANYECKN; BEPOATHOCTbL XK€ MOr/a 6bl UMETb CBOMM MO-
CnencTemMeM pasBe TO/IbKO BEPOATHOE XKE, HO He AEVICTBMTEHbHOG Haka3a-
HUE noacyanmMoro».

* k%

WTak, wnccnegosaHue (*JaKTI/I'-IeCKVIX 06CTOATENLCTB YrosoBHoro
Aena, B0 MHOrmx cny4dadax OTnpaeidasaCb OT BEPOATHOCTU MUCCNEAYEMbIX
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(haKTOB, CTPEMUTCS K AOCTOBEPHOCTW BbIBOAOB 06 3TUX (hakTax. Ma-
TepuanbHas MCTWHA JOCTUraeTcs TOrAa, KOrfja BeposTHOCTb MOANexa-
LMX YCTaHOBNEHMIO (haKTOB MpeBpallaeTcs B WX [OCTOBEPHOCTb. Pa-
3ymeeTcs, abCTPaKTHO Hefb3sl YCTaHOBUTb KaKMX-IMB0 (hopMasibHbIX
MPY3HAKOB, N0 KOTOPbIM MOXHO 6b110 Obl BCerga 6e30wmMbo4Ho onpe-
[enuTb No Nto6oMy YronoBHOMY fefy, NPeBpaTuaach M BEPOSATHOCTb B
[0CTOBEPHOCTb, U/ OHa eLLe NPOLOMKAET ObITb BEPOATHOCTLIO, XOTS Obl
M BOCTUTLUER BbICOKOI CTeneHW. Peluatb 3TOT BOMPOC Cyay NPUXOANUTCS
M0 KaXAOMY KOHKPETHOMY feny, B CBA3W CO BCEMM €ro (hakTU4eCK1MK
obcToATensctBaMn. Ho B 06LEM BWAe MOXHO YKasaTb Crefytollee
MPUHUMMWANEHOE NOMIOXKEHME: LOCTOBEPHOCTb MCKIOUYAET BO3MOXK-
HOCTb BCSKOTO MHOTO PeLLeHNs, BEPOSTHOCTb >Ke [oMyCckaeT BO3MOXK-
HOCTb MHOTO PeLLeHuS.

3T0 MOMOXeEHVe 03Ha4aeT cnedytollee. Mpu pacciefoBaHUM 1 pas-
PEeLLEHMN YTONOBHOIO fieNia CeACTBUIO U Cyay NPUXOAUTCS UCCNefoBaTb
BCE BO3MOXHbIE BEPCUM, 06BACHSIOLLME TO COBbITWE, MO MOBOAY KOTOPO-
ro BefeTCs MPOM3BOACTBO MO JaHHOMY feny. Bce aTu Bepcum AOMKHbI
ObITb MCCEAOBaHbI, NPOBEPEHBI, HU OfIHA U3 HUX HE A0MKHA BbITh yny-
LieHa, ocTaBnieHa 6e3 BHUMaHuWs. BblBOg, K KOTOPOMY MpuLLen CyA, Mo-
KET 6bITb NPU3HaH JOCTOBEPHBLIM NLLbL TOrAa, KOTAa BCe UHbIE BO3MOMK-
Hble BbIBO/bI 6bIMN MPOBEPEHbI M 0KA3ANNCh HEOCHOBATE/bHBIMU, TaK UTO
13 BCEX 06CTOATENLCTB A€N1a BbITEKAET TOMbKO OAMH, EAVHCTBEHHbIN Bbl-
BOA - MMEHHO TOT, K KOTOPOMY MpULLEN CyA, a BCE WHbIE BO3MOXHbIE
BbIBOfbI MCK/OUEHbI. EC/IN e KaKoW-N16o WHOI BbIBOA, OTANYHLIA OT
TOrO, K KOTOPOMY MpULLIEN CY[, He UCKIOYAETCs, B KaKo-To Mepe oCTa-
eTCS BO3MOXHbIM,— [JOCTOBEPHOCTU HET, CTb TOMbKO BEPOSITHOCTb, KO-
TOpasi He MOXET CMYXUTb 6a30i4 CyeGHOr0 NPUrOBOPa, Tak Kak 03Haua-
eT NnLWb 6osee UK MeHee NPaBAONOA06HOE NPEANONOXKEHME.

cTouHMKOM OLIMGOK NpW pacc/ieoBaHUM W pPaspeLLeHnil yronoBs-
HbIX feN MHOrAa OblBaeT MMEHHO TO 06CTOATENLCTBO, YTO COBpaHHbIe MO
Jleny [oKa3aTeNnbCTBa Aal0T OCHOBAHWA MULLb K NPEAMNONOXKEHUO O BU-
HOBHOCTV 1 BbIBOAY, YTO COBEpLUEHVEe 06BMHSAEMbIM MPECTYMNIEHNS AB-
NSETCA BEPOATHBLIM, HO HE UCK/IHOYAKT BO3MOXHOCTM U TOr0, Y4TO 06BU-
HAeMbIi B [eCTBUTENbHOCTU He BMHOBEH. MHOrga Takoe MOnoXeHue
00YCNOBNMBAETCA TEM, YTO NPW PaccnefioBaHWK U pa3bupaTtensCTe fena
6blna ynyLieHa Kakas-mbo BO3MOXHas BepCUs, OCTaBLUAACA TEM CambIM
HEeMpoBePeHHOIA.

CypebHast NpakTKa TBEpAO YCTaHaB/MBAET MOMOXEHNE, COrNacHO
KOTOPOMY B OCHOBE MpPUroBOpa He MOXET fleXaTb BEpPOATHOCTb YCTa-
HaB/MBAEMbIX CyJOM (DaKTOB, a HeoGXoAuWMa WX [AOCTOBEPHOCTb, WCK-
N0YAIOLLAA BO3MOXHOCTb MHbIX BbIBOOB M3 OGCTOATENLCTB AeNa, Yem
Te, K KOTOpPbIM NPUXOAUT Cy/ B CBOEM MPUroBOpe.
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Tak, BepxoBHblii cyg CCCP NoCcTOAHHO 1 HaCTONYMBO YKa3bIBaeT,
YTO O6BMHEHMWE HE MOXKET ObITb OCHOBAHO Ha MpeAnosioxkeHuax. Bo Bcex
Cnyyasx, Korfa obHapy>XeHo, 4To Cyf OCHOBasl MPUroBOp B KaKoM-nn6o
ero 4acTu Ha NpeanonoXxeHusx, BepxoBHblil cys CCCP oTmeHsieT npu-
rosop. «MoTUBbI Cyfia, NOMOXEHHbIE B OCHOBY OOBWMHUTENILHOIO NPUro-
BOpa, OCHOBaHbI /ILLb Ha NPEANoNoKeHUN Cyja», -— CKa3aHo B onpeje-
neHun CypebHOW Konneruy Mo YronosHbIM Aenam BepxosHoro cypga
CCCP ot 25 okT6psa 1941 r. no geny [dyHaeBbIX.

Mo aHanorn4HbiM MoTVBaMm onpegeneHviem Cyge6HoW konneruu
no yronosHoIM gesiam BepxosHoro cypaCCCP ot 15 mada 1946 r. oTme-
HeH npurosop cyga no feny CTpenbHUKOBA.

OnpegeneHvem Cyge6HoW Koniernm no yrofioBHbIM genam Bep-
xoBHoro cyga CCCP ot 28 mapta 1951 r. no geny MapyToBa npurosop
cyfa 6bl1 OTMEHEH MO TEM MOTMBAM, UYTO «BbIBOA CyAa O BUHOBHOCTU
MapyToBa B XuLLEHUN BA3U OCHOBaH HE Ha [OKa3aTensCcTBax, a Ha npea-
MONOXEHUN O TOM, YTO "643b 3Ty KpOMe MoAcyaumoro MapyTosa noxu-
TUTb HAKTO He MOoT"'».

Mnenym BepxoBHoro cyga CCCP oTmeHun onpefeneHve Cypne6-
HON KOMNErum Mo yronoBHbIM aenam BepxosHoro cyga CCCP no pgeny
XauaTpsHa, yKa3as B CBOEM MOCTaHOBNEHMIA, YTo «Konnerns paspelumna
BOMPOC O BUHOBHOCTW XayaTpsAHa No NpuU3HaKy BEPOATHOCTU».

B onpegenenun Cypge6Hoii Konnerum no yronoBHbIM aenam Bep-
XoBHOro cyga CCCP ot 16 tespana 1952 r. no geny MyxuHa CKasaHo:
«...00BMHWTE/bHbIV MPUIOBOP B OTHOLUEHMM MyXUHa BbIHECEH HE Ha OcC-
HOBE MaTepuasioB fefa, a Ha OAHOM /LWL MPEANONOXKEHUN, UCXOAA U3
TOrO0, YTO OH paHee 6bLU CyAMM. MPUroBOp NPU TakKMx 06CTOATENIbCTBAX
MOL/IEXUT OTMEHe 3a HapyLleHuem cT. 319 YTIK PCOCP».

OnpegeneHviem Cyge6HO Konnermy no yrosoBHbIM fenam Bep-
X0BHOro cyga CCCP ot 13 noHa1953 r. no geny 3HaeHOK 6binu 0TMe-
HEHbI MPUIOBOP M NOCNeAYIOLME KacCaLMOHHOE 1 HaA30pHOE onpesene-
HWS NO TaKUM OCHOBaHMAM: «CyaebHble KONerny no yronoBHbIM aenam
HoBsocunbupckoro obnactHoro cyfa u BepxosHoro cyga PCOCP, ocHo-
BbIBAACb /INLLb Ha NPeSMonoXeHUAX HapPOAHOro Cyfa, yKasaHHbIX B Mpu-
roBOPE M He BbITEKAIOWMX W3 0B6CTOATENLCTB fefia, OCTaBWu/n B Cufe
npuroBop 6e3 Hagnexatlein NPoBepKN ero 060CHOBaHHOCTU |...]
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N. T.YnbaHoBa
OueHKa AoKas3aTe/ibCTB CY/10M MNepBOi MHCTaHUMN
Mocksa, 1n3a-Bo ""FOpua, nut-pa’’, 1959, c. 47-62

Mpvipoga v Lenb JoKasbiBaHKA

YcTaHoB/EHVE (DaKTOB, BXOASLMX B NPeAMET [OKa3blBaHWs, NPouc-
XOAWT, KaK OTMEYasioch, Ha OCHOBE [0Ka3aTeNbeTB. [Jis Toro yTobhl ycTa-
HOBWLLb TO MM MHOE 0BCTOATENBCTBO YrONOBHOIO feNa, Heo6XoaMMOo ocy-
LEeCTBUTb LiENbIA psig NMPOLECCyabHbIX AeCTBMIA N0 COBMPaHNO, 3aKpen-
NEHNIO, NPOBEPKe U OLEHKe COOTBETCTBYHOLLMX f0Ka3aTenbcTB. Bes aTa
npoLieccyanbHas AesTenbHOCTb Cyfa, OpraHoB MpeaBapuUTeNbHOTO paccre-
[0BaHUS 1 MPOKYpPaTypbl, Harnpas/ieHHas Ha BbISCHEHUE WCKOMbIX (haKToB
Mo Aeny, HasbIBAeTCs A0Ka3bIBAHWEM.

JlokasbiBaHMe MPeACTaBseT COBOM CNOXHYIO [esTeNbHOCTb, CO-
CTOSILLYIO U3 psiia MOMEHTOB: COBMPaHUS, 3aKPEN/IEHNs!, POBEPKMN W OLEH-
KM [JOKa3aTe/bCTB.

BblgeneHue onpeaeneHHbIX MOMEHTOB B AESTENIbHOCTY CNEACTBEHHO-
MPOKYPOPCKUX U CyAe6HbIX OPraHoB AVKTYETCS 3aKOHOM W NMPakTuKoid. Ka-
K[OE [10Ka3aTebCTBO, NonajatoLLee B chepy Yros0BHOTO MPOLECCa, A0/K-
HO MPOWTW BCE 3TV MOMEHTBLI. B YacTHOCTW, COBpaHHble AaHHbIE NPUOGpe-
TalOT CU/Y [J0Ka3aTe/bCTB, EC/IM OHW COOTBETCTBYIOLWMM 06pasoM 3aKper-
NeHbl. Hagnexallee, B COOTBETCTBUM C 3aKOHOM OJOPMIIEHME BbISIBEHHBIX
[0Ka3aTeNbCTB rapaHTUPYeT NoslyveHne A0GPOKAYeCTBEHHBLIX CBEAEHUI O
(hakTax, Nog/iexaLiyx yCTaHOBMEHWIO MO Aeny.

Hanuune oTAeNbHBIX MOMEHTOB B MPOLIECCE [OKa3bIBaHUS TPEBYET OT
CNIEACTBEHHBIX U CYAEGHBLIX OPraHoB CTPOXAWLIEro CO6/0AEHNsS 3aKOHOB 1
MpaBWa NPOM3BOACTBA OMPEAENEHHbIX MPOLECCYa/bHbIX AeiicTBMiA. OG-
KW, BONYLLEHHbIE MPY NPOM3BOACTBE KAaKOro-Mb0o AeiicTBUS, BXOASLLErO B

MPOLIECC [10KA3bIBaHMS, OTPAXKAKOTCA HA UCCNEA0BaHNM OCHOBHBLIX BOMPOCOB
Jena.

Hanunume B fesTeNbHOCTYM Cy/a, OPraHOB MpeABapuTeNbHOIO paccne-
[IOBaHVS U MPOKYPaTYypbl BbllLEYKa3aHHLIX MOMEHTOB [af0 OCHOBaHWe He-
KOTOPbIM MPOLIECCYaNnCcTaM XapaKTepr3oBaTh NMPOLIECC [0KasbiBaHUs B BUAE
OnpeaeneHHbIX 3TanoB, MOC/EAOBATENIbHO CMEHSIOWMX ApYr Apyra, rae
OLIEHKa 3aBepllaeT BCe MpoLeccyanbHoe wvccnegoBaHue. Takoe [eneHue

4eTko nposogAT npodh. M. C. Ctporosud, goueHT M.J1. Fky6 u apyrue.
OpHako 3To He COBCEM Tak.
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CxeMa fieNneHns 4oKasblBaHUA Ha 3Tanbl BMOMHE MpuemsieMa v npu-
MEeHUMa K WUCCMEeA0BaHUIO OTAE/MbHbIX J0Ka3aTeNbCTB. 34€eCh, AENCTBUTENb-
HO, MpeXae YeM MPUCTYNWUTb K MPOBEPKE U OLIEHKE KaKoro-1Mbo fokasa-
TeNbCTBa, Haf0 ero CHavana HaiTu 1 NpoLeccyanbHO 3aKpenuTb.

OfHako Korfa Mbl [aeM XapaKTepUCTUKY MPOLECCY foKasblBaHWs B
LlelomM, TO B 3TOM CAy4ae Hefb3s NPOBOAUTL PE3KOr0 pasrpaHWyeHust Ha
3Tanbl, W60 eCaM NCXOANTL 3 TaKOro pasrpaHuyeHus, cyaebHoe foKasbiBa-
HWe MPeACcTaBNseTCs B BWAE MEXAHWYECKOR CYyMMbl OTAE/bHbIX 4YacTeit
(cHavana cobupaHve [OKa3aTeNnbCTB, MOTOM WX 3aKpenseHue, 3aTeM Npo-
BepKa W, HaKOHEL, OLIEHKA),

Ha camom fiene gokasbiBaHMe — 3TO MPOLECC, BCE MOMEHTbI KOTOPO-
FO HacTO/bKO CBSA3aHbl Mexay CO60i W MepenneTaroTcs, YTO Npu aHamse
[0Ka3aTe/lbCTBEHHOTO MaTepuana B LeNOM HEBO3MOXHO BblAENTb 3Tarbl
«TONbKO» 0B6HAPYXXEHUs!, KTONbKO» 3aKpernneHns, «ToNbKo» MNPOBEPKM UK
OLIEHKN [0Ka3aTenbCTB, WAyLIMe B OMPeAeSieHHON MOoC/eAoBaTeNbHOCTM
JPYT 3a pYrom COrfiacHO NPuBEAEHHON BbiLLE CXEME.

Tak, Npw 3acyLwvBaHAN B cyfe6HOM 3acefjaHnm NoKasaHuin ceuaeTe-
NS 1 CONOCTaBNEHWN €ro C APYrMMM A0Ka3aTelbCTBaMU y Cyfa MOryT BO3-
HUKHYTb COMHEHUS B NPaBWUIbHOCTU CBEAEHWIA, COLEPXKALLMXCS B 3TOM MO-
KasaHuW. [ns TOro 4Tobbl paccesTb 3TO COMHEHWe, CyLy Hepeako Mpuxo-
anTca npuberatb K NpoOBepKe AaHHOTO [OKa3aTeNnbCTBa APYrMMU MaTepua-
namu, eLe He NpeLcTaBNeHHbIMU B Cyf,. 3TO, B CBOK O4Yepefb, B/IEYET CO-
6upaHMe HOBbIX 40Ka3aTenbCTB, a, ClefoBaTeNbHO, U UX MPOLEeccyanbHoe
3aKpenneHve. Ha aToM npumepe Mbl BUAWMM, YTO NMPOBEPKA U OLEHKA OfHUX
[0Ka3aTe/bCTB SBASKOTCA UCXOAHBIM MYHKTOM AJ11 COGMpaHns 1 3aKpense-
HUS APYTUX.

Takum 06pasoM, Bblgensst onpeaenieHHble MOMEHTbI B AEATENbHOCTM
Cyfa, OpraHoB NpeABapuTENbHONO paccnefoBaHNs W NPOKypaTypbl Mo pac-
CNEOBAHMIO W Pa3peLLEHMNIO YTOM0BHONO AeNa, He CreayeT AyMatb, YTO CO-
6upaHve, 3akpenneHne NpoBepKa W OLEHKa [0Ka3aTeNbCTB MPeACTaBsAoT
€060l 060c06/1eHHbIe 3Tanbl, CTPOro pasfefieHHble BO BpeMeHW. Takoe OT-
rpaHn4YeHne MeeT MEeCTO /IMLb OTHOCUTENbHO OTAE/bHbLIX A0KA3aTe/bCTB.
MPUMEHNTENBHO XKE K AOKAa3blBaHWIO B LIENIOM, K OMEPYPOBaHMI0 COBOKYTI-
HOCTb0 [0Ka3aTeNbCTB BCE MOMEHTbI MPOLECCYanbHON AeSTENbHOCTU, Kak
Mbl Y>Ke OTMEeYaI TECHO CBSI3aHbl MEXAY COBOI M MpaKTMYecKn nepense-
TaloTCA APYr C ApYrom.

B npoueccyanbHoi uTepaType MOXHO BCTPETUTL U UHbIE TPAKTOBKU
NOHSATUS CYAe6HOr0 A0Ka3bIBaHMS.

TaK, HeKoTopble aBTOPbl OMpeaenstoT cyae6HOe [0KasbiBaHWe Kak
UMCTO MbIC/MTENbHBIA Npouecc. VHbIMU CnoBamuW, B MOHATUE Cyae6HOro
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[O0Ka3blBaHMA He BK/IKOUAIOTCA Te MpoLieccyasibHble AeiCTBYS, KOTOpbIe He-
06X0aMMbI ANst TOTO YTOBbLI YCTAaHOBUTL Te (haKTbl, KOTOPble MOTYT ObITb 3a-
TeM MpesMETOM CYXAEHUS, MbICIUTENbHON UX OLEHKW. 3TW npoueccyab-
Hble AeiicTBMA — 06bICK, OCMOTP M T. [. MPeBpaLiatoTCcs, Takum 06pasom, B
HEKYH0 NpeanocbiKy [0Ka3biBaHWS, KOTOPOE CBOAWTCSA K MbIC/UTENbHOMY,
NIOrUYECKOMY MpOLIECCY MO OLEHKe [0Ka3aTenbCTB, a HE B COCTaBHYIO €ro
yacTb. OnpefeneHneM cyfe6GHOro [OKa3sblBaHWNS KaK UCKIHUNTENBHO MbIC-
JIMTENLHOTO MPOLiecca UrHOPUPYETCA NMPOLECCYabHbIl XapakTep uccneso-
BaHW YrOI0BHOIO Aena,

Jpyruve npoueccyanncTbl Noj f0Ka3biBaHWEM MOHMMAOT, HaobopoT,
/Wb COBOKYMHOCTb MPOLECCYasibHbIX AEWCTBUI MO YOEXAEHWIO cyda B
WCTUHHOCTM BbIABUraeMbIX MOMOXKEHUIA. TakuMm 06pa3omM, N0 MHEHWIO CTO-
POHHWUKOB 3TOI TOUKM 3PEHNS, MbIC/IMTENbHBI/A NPOLIECC MO OLEHKe [0oKa3a-
TeNbCTB, KOTOPLIA, 0YEBMAHO, He SBASETCSA MPOLeccyanbHbIM AeACTBYEM B
TOM CMbIC/E, KaK OCMOTP, A0NPOC U T. M., CNeAyeT UCKIUUTb W3 MOHATMS
CyAebHOro [oKasblBaHMS. JTa TOYKA 3pPEHUst XapakTepHa ANs Y4eHbIX-
LIMBUMIUCTOB, KOTOPbIE, MCXOAA M3 CMELM(UKM rPaXaaHCKOro npoLecca, no
CYLLIECTBY UCK/IHOYAKOT Cyf, U3 Uncna CyObeKToB [OKas3biBaHWS, OTBOAAT eMy
ponb apbuTpa, BbICAYLUMBAIOLLErO CTOPOHbI U BbIHOCALLErO peLUeHue.
MIMeHHO B 3TOM CMbIC/ YKa3aHWs Ha TO, 4TO [0Ka3blBaHWe —- 3TO AeicTBurA
Mo y6exaeHno cyaa. Mbl He MOXEM COrnacuTbes ¢ MOAOGHBIMM paccyXae-
HUSIMU y>Ke MOTOMY, YTO BO3/I0XKEHME GpeMeHM A0KasbiBaHWS Ha CTOPOHbI B

rPaKAAHCKOM NPOLECCe He 03HauaeT MAacCMBHOCTU CyAa B BbISACHEHUM UC-
KOMbIX (DaKTOB.

B cuny 3akoHa (cT. cT. 2 1 5 MK PCPCP) cyg, paspeluas geno, Tak-
XKe OCYLUEeCTBNSET, fOKa3biBaHWe, B MPOLECCe KOTOPOro CTPEMUTCS K BCe-
MEPHOMY BbIACHEHUIO CYLLECTBEHHbIX 0BCTOATENLCTB fena. AKTUBHaA pob
Cyda B TPaKAAHCKOM MpoLecce OTpaxaeT NPUpOoAY COLMaIUCTUYECKOro
MpaBoCyAyus, CTOALLEro Ha 3alluTe npaB WU 3aKOHHbIX WHTEPECOB TAXKYLLMX-
cA.

O3HakoM/IeHMEe C 3TUMU TOUKaMM 3PEHMA MO BOMPOCY O Mpupoge cy-
[e6HOro [0KasbiBaHUA MOXET, Ha NepBbli B3rNA4, NPUBECTU K BbIBOAY O
KOPEHHOM OT/IMYMW OJHON OT ApYroi: nepsas rpynna npoLeccyaiucTo
OTOX[EeCTBNSET Cyfe6HOe A0KasblBaHWE C MbICUTEbHBIM NPOLECCOM MO
OLieHKe [0Ka3aTeNbCTB, BTOpas, HAaobO0pPOT, MCKMOYAET OLEHKY [0Kasa-
TeNbCTB U3 MOHATUSA J0Ka3blBaHUA.

OfHaKo, HeCMOTPS Ha MPOTMBOMOMOXKHbIE WMCXOAHbIE MO3MLMU NpK
peLLeHy Bonpoca 0 cyfebHOM [oKa3biBaHWUM, pasnnyme Mexay AByMS yKa-
33HHbIMW Bbllle TPAKTOBKaMW MOHATUA CyAebHOro [0KasblBaHUs TOMbKO
BHELLHEe, YMCTO TEPMMHONOMMYECKOe, & NO CYLLECTBY Kak Mepsas, Tak U
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BTOpas rpynmna npoLeccyaMcToB OTPbIBAKOT OLEHKY A0Ka3aTeNbCTB OT TeX
npoLeccyabHbIX [EACTBUIA, KOTOpble COBEPLUAKOTCS ANs COOMpaHUs [OoKa-
3aTenbCTB.

B [eiicTBATENBHOCTU OLieHKA A0Ka3aTeNbCTB MPOUCXOAUT He OTOpBa-
HO OT [eATeNbHOCTM CyAbM, a B MPOLECCe 3TON AeATeNbHOCTM, B MpoLecce
COBEpPLUEHUS OMpPefeNeHHbIX NPOLEeCCyabHbIX AECTBUIA, a UMEHHO: AONPO-
COB, OCMOTPOB U T. 4. [onpalumeas, Hanpumep, CBUAETENS, Cyabs HE Mpo-
CTO BbIC/YLUMBAET €ro MnokasaHus, HO W, COMOCTaBNAs C APYrMK AOKasa-
TeNbCTBaMM MO AeNy, OLEHMBAET X W [enaeT onpefeneHHble BbiBOAbI. Bes-
YCIOBHO, Ha 3TOM [eATeNbHOCTb Cyfa N0 OLEHKE [0Ka3aTeNbCTB HE 3aKaH-
YMBAETCS: OHW ByAyT OKOHYATE/IbHO OLEHMBATLCS CYAOM B COBELLATENbHOM
KOMHaTe. HO Henmb3s Ha 3TOM OCHOBaHMM BOOGLUE OTpUUaTb npes-
BapUTENbHYO OLIEHKY [0Ka3aTe/bCTB B X04€e UX COBMpaHUs, 3aKpeneHns u
NPOBEPKM.

MpoueccyanbHoe [oKa3blBaHKe, COCTOsLLEe M3 psfa B3aMMOCBSI3aH-
HbIX MOMEHTOB, 06pa3yHoLLIMX OCHOBHOE COAEPXKaHue MPOLEecCyabHON aes-
TeNbHOCTUN CNEefCTBEHHO-MPOKYPOPCKMX U CyAe6HbIX OpraHoB, Hefb3s 0TOo-
XOECTBNATb C [0KA3aTeNbCTBOM B /IOTMKe. MOHATNS AOKasbIBaHWS B Cyae6-
HOM MpaBe 1 [0oKa3aTeNbCTBa B /IONVKe He SIBASKOTCS paBHO3HAYHbIMM. Pas-
NnYmne Mexay cyfebHbIM J0KasbiBaHWEM W OKA3aTe/IbCTBOM B /IOFMKe Hafdo
NcKaTb B creuungurke aTux obnacteli uccnegosaHus. MNpouecc opuanyecko-
ro ,0Ka3blBaHWS 3HAUYMTENBHO CNIOXHEE U LLIMPE 0BbIYHOTO NI0rMYeCKoro 06-
pa3oBaHUS CUAIOM3MA, TAe 60MbLUE MOCLINKON SBMSETCA HOPMA MpaBa, a
MEHbLUE—NPECTYMHOe AesiHueE.

B xoge paccnefoBaHus U paspeLLleHns YronoBHOMO Aena NpecTynHoe
[iesiHNe, BMEHsSIEMOe MOACYANMOMY, He MPE3tOMUPYETCS YCTAaHOBEHHbIM, a,
Hao60poT, 06BUHSAEMbI MPeAnoaraeTcd HeBMHOBHBLIM [0 [0Ka3aTeNbCTBa
ob6paTHoro. MpaBoBasi HopMa, NoA/eXallas NPUMEHEHNIO, Take He onpe-
[enseTca 3apaHee. Hy)XHO BHauane BbISICHUTb, KaKyld HOpMY W Moyemy
NPUMeHNTb. Takum 06pa3oM, CyA He MOXET OrpaHUuKUTLCA MOABEAEHMEM
«Masioli NOCLINKM» NoJ, «60NbLUYHO», OH [AO/KEH BbISCHUTb U OLEHWUTb (hak-
Thyeckue 06cTosATeNbCTBA fAena. Cyly B KaKAOM KOHKPETHOM Ciyyae Mmpu-
X0AMTCA TLLATeNbHO MCCea0BaTh BCHO COBOKYMHOCTb OOCTOATENLCTB, pasbl-
CKMBaTb, 3aKpen/isTb, NPOBEPSATL U OLiEHMBATL [0Ka3aTeNbCTBa 1 Moc/e 3To-
ro fenatb BbIBOAbI OTHOCUTENIbHO (PAKTUUECKOI CTOPOHbI AEAHNS.

YTo6bl YCTaHOBWTL, MOAXOAWT NN Ta WM MHas HOpMa NpaBa Mop
KOHKPETHBIA Cny4aiid, cygy Heobxogumo [aTb BCECTOPOHHIOK MOAUTUYe-
CKYIO V1 FOPUANYECKYHO OLIEHKY 3TOMY C/lyyato.

Pasnunune cyfe6GHOro [oKasbiBaHUs 1 AOKa3aTeNbCTBa B /IOTVKe Aano
OCHOBaHWe HEKOTOPbIM aBTOPaM BbIAENATb B NPOLIECCE YCTAHOBNEHMS UCTW-
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Hbl B Cy/e ABa BuJa fedTenbHOCTU: 1) [OKasblBaHWe U 2) OLeHKa [OoKa3a-
TenbCTB. MOTMBMPYETCA 3TO CnegytoLmm 06pas3om. [lokasbiBaHKe U OLeHKa
[l0Ka3aTeNbCTB - [iBa CYLECTBEHHO OT/MYHbIE MO XapakTepy A opuande-
CKVWM MOCNEACTBMAM pofJa LeATeNlbHOCTH, KOTOPble MOAUMHAIOTCA KayecT-

BEHHO Pa3NYHbIM 3aKOHaM W OCYLLECTBAAOTCA PasNUHbIMU Cy6beKTaMu
npoLieccyanbHoro npasa. OueHKa-[0Ka3aTeNbCTB Kak MbICUTENbHBIA Npo-
Liecc, NPOUCXOLALLMIA B FON0BaX Y CYAeN, NOAUYNHAETCA 06BEKTUBHO CyLLe-
CTBYIOLLMM W He 3aBMCALLMM OT BOM NIOAeN 3akOHaM. Ha 3ToM 0CcHOoBaHMK
MPOBOAMTCS OTOXAECTBNEHWE OLIEHKM [OKa3aTe/bCTB C [0Ka3aTe/lbCTBOM B
norvke. Mo mHeHuto C. B. Kypbinesa, cyd He yyacTBYyeT B COBEpLUEHUU
npoLeccyasbHbIX AelCTBUA, a CTOPOHbI He YYacTBYHOT B OLEHKe [0Kasa-
TenbeTBa. OfHAKO 3TO He Tak.

Bblilwe HaMu 6b1710 NOKa3aHo, YTO Cy[ B CUMY 3aKOHA He TOMbKO Npo-
M3BOAMT OLEHKY [0KasaTenbCTB, HO M 0643aH COBepLUaTb OnpefeneHHble
[eNCTBUA, HanpaBfeHHble Ha BbICHEHWE BCEX CYLLECTBEHHbIX 06CTOS-
Te/bCTB MO feny.

B cBOO 0yepefp, yYaCTHUKM MpoLiecca He TObKO MPeLCcTaBnsoT Ao-
KasaTenbCTBa B Cy/€, HO M BO BPeMs MPeHUid Aal0T UM OLEHKY W [enatoT
CBOM BbIBOZbI M0 feny, MoMoras TeM cambIM Cyfy NPOW3BECTU OKOHYaTe/b-
HYH0 OLieHKY foKa3aTenbCTB. OTCHOfa ACHO, YTO Kak CyA, TaK W MpoKypop,
3aLMTHUK, OOBMHSEMbIA, MOTEPNEBLUMIA, TPKAAHCKUIA MUCTEL, U OTBETUMK
YYacTBYIOT B CNOXHOIN NpoLeccyanbHOW feATeNbHOCTH, O4HUM U3 MOMEH-
TOB KOTOPOI ABMSAETCA OLLeHKa 0KAa3aTe/bCTB.

OueHKa [10Ka3aTeNnbCTB W IOrMYecKoe [0KasblBaHWe He TOXJECTBEH-
Hbl ApYr Apyry. MbICAUTENbHBIA NPOLECC, KOTOPbI/i COBEPLUAETCA Kak B
MepBoM; Tak U BO BTOPOM Cllyyae, HeofMHaKoB. CyfibW at0T OLEHKY [oKa-
3aTeNIbCTB B MPOLECCE WCCMEefoBaHWA WUX; BbIBOAbI MO [eny BO3HWUKAIOT He
cpasy, a B Mepuoj CNOXHON [AeATeNbHOCTU MO YCTAHOBMEHWIO Cylle-
CTBEHHbIX 06CTOATENLCTB. B npoLecce OLEHKM [0Ka3aTeNbCTB NMPUMEHSIOT-
Cs He TO/IbKO 06BEKTUBHbIE 32KOHbI MbILLNEHNS (aHaIM3, CUHTES, AeLyKums,
WHAYKUMA), HO 1 ropuanyeckune 3akoHbl. Ctatbs 17 OCHOB YronoBHOIO Cy-
ponpounssogcTea Coto3a CCP 1 coto3HbIX pecnybimk 1958 roga cogepxuTt
npaBuia OLEHKW [0Ka3aTenbCTB, rapaHTMpylowye obpas3oBaHvie MpaBuib-
HbIX BbIBOZOB MO Ae/y. B COBETCKOM YrosioBHOM NPOLECCe K BHYTPEHHEMY
Cyfeinckomy ybexxaeHuo npeabsasaseTca TpeboBaHne 060CHOBAHHOCTM.

KoHeuHo, pasnnume cyae6HOro [oKasblBaHKsA 1 JTOMYECKOro [0Kasa-
TeNbCTBA HE 03HAYAET, YTO CY[ MPU PEeLeHWIA fena He JOMKeH Cob/ogaTh
3aKOHbI JIOFMKMN.
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CypnebHble peLleHVs A0MKHbI 6bITb TIOrMYECKM NOCnes0BaTeNlbHbIMY,
060CHOBaHHbIMU 1 HE COAepXXaTb NPOTMBOPeUMiA. MNprmeHeHne Npasun no-
TVIKN B IeATENIbHOCTY CY/ia NOMOraeT BbIHOCUTb NPaBUbHbIE NPUTOBOPbI.

Llenbio JOKa3blBaHWSA B YrO/I0BHOM MpOLecce ABMSAETCA YCTaHOB/EHWe
UCTUHbI. JOCTVKEHWE UCTUHDBI MO ey — KOHKPEeTHas NpakTuyeckas 3afa-
ya, COOTBETCTBYHOLLASA MHTEpecam COLManMCcTUYecKoro'npasocyaus. MHre-
pecbl COLMaNMCTUYECKOr0 NPaBocyaus TpebytoT, YToBbl HU OAVH LeliCTBU-
Te/bHbIA NPECTYMHWUK HE OCTaICA He M306/IMYEHHbIM U HU OAUH HEBWHOB-
HbI YenoBeK He MOABEPrcsi HEOCHOBATENIbHOMY OCYXXAEHWIO. YCTaHOoBe-
HWe UCTUHbI N0 Aeny u 6yAeT 03HauaTb, YTO COBEPLLUEHHOE MPEeCTyr/eHue
PackKpbITO, BUHOBHOE /INL0 HaKa3aHo, a HEBMHOBHBIV OMpaBaaH.

OpraHbl npesBapuTenibHOr0 pacciefoBaHWs ¥ Cy4 N0 KaX4omy yro-
NOBHOMY [leNly [O/MKHbI YCTaHOBUTL BCe 0OGCTOATENLCTBA PACCMATPUBAEMO-
ro NPecTyrnjaeHus B NOAHOM COOTBETCTBUM C 0OLEKTVBHON LelCTBUTENbHO-
CTbHO.

Yuenne 06 uctuHe®™, yctaHasnusaemoii B oyge, cocTaBnseT LieH-
Tpa/lbHY0 Mpo6ieMy yueHus O [0Kas3aTeNbCTBax B COBETCKOM npase. U3
BCE CyMMbl BOMPOCOB, CBA3aHHbLIX C 3TOW MPO6GIEMO, Mbl OCTaHOBMMCS
JNLWb Ha BbIACHEHWUW NOHATUS UCTUHBI, XapakKTepe W CTeNeHW No3HaHUs ee B
cyge.

Mpu3HaHHLIM OnpeseneHemM UCTUHbI, YCTaHaBINBAEMOl B Cyje, AB-
NseTcs onpejeneHre B KOTOPOM MOJ WCTUHOW MOHWMAETCS: COOTBETCTBME
BbIBOJOB Cyfa 06 06CTOSTENbCTBAX paccMaTpuBaeMoro gena aktam 06b-
eKTVBHOW Ae/iCTBUTENbHOCTU.

VHoe onpegeneHve MCTWHbI 6bIIO  NpegsioxkeHo A. M. PUBAMHBIM,
paccyXfeHue KOTOPOro CBOAUTCA K CNeaytoLLemy.

FABneHUs OOBEKTMBHON [ECTBUTENIbHOCTH, CyXalue NpesmMeTom
CyfiebHOro paccMOTpeHus, MPUHaZeXaT K KaTeropusim OO6LLEeCTBEHHOW
XW3HW. DTW ABNEHWA MOTYT 6bITb NPaBUIbHO MOHATBI Wb B UX MOLNH-
HOW 06LLECTBEHHO-NOMNTUYECKON CYLHOCTW. [prroBop, oTpaxarowwuii Ma-
TepuarbHYy0 WCTUHY, $BMSETCA CMpaBefMBbIM - npurosopom. Cnpa-

“ [1na 0603HaUeHNA UCTWHBI, YCTaHABNNBAEMOIi B Cy/e, TEPMUH «MaTepuaibHas MCTu-
Ha» He MOXeT 6biTb MpUMeHeH. Kak W3BECTHO, MaTepuasibHas UCTMHA MPOTMBOMOCTABAsETCS
(hopManbHOU UCTWHE. Mog, (hopManbHOW UCTUHON MOHUMAETCA COOTBETCTBUE BbIBOZOB CrEACT-
BUS 1 CYZa Pa3NMUHbIM (hHOPMaNbHBIM YC/IOBUAM, a He TOMY, UTO MMENO MECTO B Ae/CTBUTENbHO-
cTu. Mog MaTepuasnbHoll UCTVHON NOHUMAETCs COOTBETCTBME BbIBOLOB Cy/ja 06 06CTOATENLCTBAX
paccMaTprBaemoro Aena 06beKTUBHOM peanbHOCTU. TO, UTO MOHUMAETCS Mog (hOpMabHOM M-
TWHOIA, 3TO BOOGLUE He UCTWHA. O3TOMY COBEPLLEHHO HEJOMyCTUMO COMOCTaBMSTb UCTUHY C
HENCTMHON: MPaBUbHBIM, OTOGPAKAIOLLMM XapaKTep UCTUHbI, YCTaHaBNMBAEMOi B cyse, siB/s-
eTCsl TEPMUH «OBBEKTUBHAA UCTUHAY.

110



BEL/IMBOCTb CYEOHOr0 peLleHns BbIPKAETC HE TOMbKO BO BHELUHEM ero
COOTBETCTBUM (haKTaM 0ObEKTUBHOI AE/CTBUTENIbHOCTH, HO U B COOTBETCT-
BUW O6LLECTBEHHO-MO/IMTUYECKONA CYLLIHOCTW 3TUX (hakToB. M03TOMy MOHS-
Te mMaTepuanbHOl WCTWUHbI B COBETCKOM YFO/IOBHOM MPOLECCE A0/MKHO
BK/tOYATb OBLLECTBEHHO-MOIMTUYECKYIO OLEHKY (DaKTOB, YCTAHOB/EHHbIX
CyJOM. SIBMieHNs 0BLLECTBEHHOI XXM3HU AO/MKHbI NMO3HABATLCA M MO3HAKOTCS
HaMmmn BO BCeW UX MOMNTUYECKON CYLLHOCTU, YTO 0becrneynBaeT NpaBuibHOE
NX OTPaXXeHWe B HalleM COo3HaHWW. B npaBoBbIX NPU3HaKax BOCNPUHMMAae-
MbIX SBMEHUA HAXOAWT KOHKPETHOE BbIPaXeHWE WX 06LLeCTBEHHO-MO-
NINTUYECKaA CYLHOCTb. paBoBas OueHKa (haKToB, YCTaHaB/IMBaeMbIX MO
Jeny, BneYeT 3a c060/ U COOTBETCTBYIOLLME FOPUANYECKME BbIBOSbI—VIMEH-
HO MPaBOBYH KBA/M(IMKALMIO COBEPLLEHHbLIX AESHWIA 1 Ha3HauYeHne BUHOB-
HbIM COOTBETCTBYIOLLMX Mep HakaszaHWa. B cuny BCEro 3aToro BbiBOAbI MO
[Jeny 0TpasaT MaTepuasbHY0 UCTUHY /ILLL B TOM C/ly4ae, ec/in B HUX ByaeT
3aK/oYaTbCAd M MpaBubHasA NPaBoBas OLIEHKA YCTaHOBNEHHLIX MO feny
(haKToB, CBfiz3aHHas C MPaBWbHOI OOLLECTBEHHO-MONTUYECKONA OLIEHKOW
3TUX (haKTOB U ABNEHWIA. VICX0AsA U3 Bbillen3noxeHHoro, A. M. PusniiH ga-
eT criefytoLLee NOHATUE UCTUHBI: MOA MaTepuanbHO UCTUHON B COBETCKOM
YronoBHOM npoLgecce CneayeT NoHMMaTh «...0TPaKEHWE B MPUroBOpe cyfaa
Nno faHHOMY fefly OOBbEKTMBHO CYLLECTBYIOLIMX W CYLLECTBOBaBLUMX (haK-
TOB, C/yXalimx npefmeTom cygebHoro pasbuparensctsa, B WX 06LLECT-
BEHHO-MOMUTUYECKOM CYLLHOCTW WM MPaBOBOM 3HAYeHWW, NPaBWUIbHO OLie-
HEHHbIX CY[JOM».

OnpegeneHve, gasaemoe A. M. PUB/IMHBLIM, NPeACTaBAAETCA Hernpa-
BW/bHLIM, 60 OHO BKJ/IHOYAET B cebs abCOMOTHO BCE BOMPOCHI, paspeLuae-
Mble CYZIOM M0 YroIOBHOMY fieNy: KBa/IM(MKaLMIO, HakasaHue 1 T. 4. Takoe
MOHATME UCTMHBI, MO CYLLECTBY, pacLUMpseTCa [0 NOHATUSA CnpaBes/IMBOCTH
1 32aKOHHOCTW NPUroBopa.

KoHeuHo, (haKTbl, paccMaTprBaeMble Cy0M, ABNAIOTCA PakTamm 06b-
eKTUBHOW [eACTBUTENBHOCTU U WMEHT OnpedeneHHyl0 0OLLIECTBEHHO-
MONUTUYECKYIO CYLLIHOCTb.

YCTaHOBMIEHNE 3TOW CYLIHOCTM (DaKTOB MPOMCXOAMT B MpoLecce
OLIEHKWN [0Ka3aTeNbCTB Ha OCHOBE COLMANMCTUYECKOro NpaBOCO3HaHWS Cy-
Jei. Vccnepys oTAenbHble [oKa3aTeNbCTBa, ONpPeaenss X 4OCTOBEPHOCTb,
CyfibV He MOTYT He peLlaTth 3TW BOMPOCHI C TOYKM 3pEHUS K1acCoBOro MUpo-
BO33peHUs, 160 COLMANNCTMYECKOE NPaBOCO3HaHWeE Cyaeii XapaKTepuayeTcs
rnyookuM NMOHUMAHWEM MOAUTUKM NapTUX U NPaBUTENbCTBA W 33faY, Bbl-

OBUraeMbIX UMW Ha onpeaeneHHoM atane KOMMYHUCTUYECKOIO CTPOWUTE b-
CTBa.
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Takum 06pa3omM, MO3HaHWe 06LLECTBEHHO-MOIUTUYECKON CYLLHOCTM
(hakTOB MPOMCXOAUT B MpoLecce AeATENIbHOCTM Cyfa MO YCTaHOBEHMIO
(haKTOB, a He CBOAWTCA TO/MbKO K OBLLECTBEHHO-MOMIMTUYECKONA OLIEHKE YXKe
YCTAHOB/IEHHOIO (haKTUYEeCKOro cocTasa.

OO6LLEeCTBEHHO-NONNTMNYECKAsA OLEHKA NPECTYNHOro AesHus felicTsu-
Te/NlbHO NPOM3BOAMTCSA, HO 3Ta OLLEHKA HY)XHa CYy He KaK HEeYTo CaMocTos-
Te/bHOE, a Kak CPeACcTBO A5 NPaBW/bHON NPaBOBOM OLEHKM TeX UAW UHBIX
(haKToB.

OO6LLeCTBEHHO-NONUTMYECKAA U NPaBOBas OLEHKW (aKkTOB TECHO CBS-
3aHbl MeXgy Co60i. MepBas ABNAETCA CPEACTBOM MNPaBW/ILHON MPaBOBOM
OLEHKM, a NpaBoBas— BbIPKAET O06LLECTBEHHO-NONUTNYECKYIO OLLEHKY.
OB6LLEeCTBEHHO-NONNTUYECKAA OLEHKA COCTaBa MPeCcTynneHns BbIpaXaeTcs B
MpaBoBO  MOTOMY, 4TO 3aKOHOAaTe/b CaM  fJan . OOLEeCTBEHHO-
MOMUTUYECKYIO OLIEHKY MPECTYMNEHUIO 1 3aKPenni ee B 3aKOHE, a CyA, npa-
BUMbHO KBANU(MUMPYs NPECTYNfeHe U Ha3Havas HakasaHve B COOTBETCT-
BWW C 3aKOHOM, TeM CambIM PacKpbIBaeT 06LLECTBEHHO-MOMUTUYECKOE 3Ha-
YeHvie NPecTynneHus.

[ns TOro 4to6bl 3T MOMEHTbI MOMYYUIN CBOE OCYLUECTBNEHME, He-
06X04MMO MOSHO Y BCECTOPOHHE YCTaHOBWTbL BCe O0BCTOATENbCTBA YIOM0B-
HOro fena. lMpaBWibHO YCTaHOB/EHHbIE (DaKTbl ABNSIOTCA HEOBXO4MMON
MPeAnoCbINKOA BePHOI KBanU(MKaLMy NPeCcTyNHOro AesHUA 1 HasHaueHWs
HaKasaHWs. YCTaHOBNeHWe (akTU4YecKMx O6CTOATENbCTB fefla M MpaBoBas
OLieHKa UX —3TO [iBe pas/iMuHble (XOTS WU TECHO CBA3aHHbIE) CTOPOHbI CY-
[e6HOl [eAaTenbHOCTW, KOTOpble HeMb3s CMeLUuBaTh. PasrpaHunueHve ges-
TeNbHOCTU MO YCTaHOB/EHMIO (PAKTOB NPECTYMHOrO AesHWA 1 NPaBoBOM MX
KBaIM(hUKaLMM HE UCKTKOYaeT, Kak 3To nonaraeT A. M. PUB/WH, No3HaHWS
006CTOATENLCTB feNa B MX 00OLLEeCTBEHHO-NONTUYECKOI CYLLHOCTK, 160, Mo-
3HaBas KOHKpPETHble 06CTOATENbCTBA, CY[, PYKOBOACTBYETCH CBOMM COLMa-
JINCTUYECKUM NPaBOCO3HaHVeM. OTbICKaHWe UCTUHbI B MPOLIeCCe -— 3TO YC-
TaHOB/EHME (aKTUYECKMX OBCTOATENbCTB fefia B COOTBETCTBUM C AECTBU-
TeNbHOCTbI0. C 3TOM TOUKW 3peHUst HeNpaBU/bHbLIM SBAIAETCA 00beaVHeHNe
B MOHATVE WUCTWHbI BCeX TeX TPebOoBaHWii, KOTOpble NPeLbsBAAIOTCS B CO-
BETCKOM YrofI0BHOM NpoLecce K Cyfe6HOMY npurosopy.

MapKCUCTCKNIA NOCOGICKMIA MaTeprasm3M CHUTAET, YTO YenoBeye-
CKOe CO3HaHWe Cnoco6HO O0OBLEKTMBHO MPaBUILHO OTPaXaTb SBMEHMA
BHELLHEro MUpa, YTO B MUPe HET Hemno3HaBaeMbIX «BeLleli B cebe», a ecTb
BELLM, elle He MO3HaHHble, KOTOpble GyAyT PacKpbiTbl CUNaMU HayKu U
NPaKTUKL. ITO FHOCEO/I0rMYECKOe MOMOXKEHME O NMO3HABAEMOCTY MMpa U O
[OCTOBEPHOCTU HALLMX 3HAHWI O MpeaMeTax 0ObeKTUBHOM LEe/CTBUTENbHO-
CTN MMEET OTHOLLIEHWE KO BCEM 06/1acTsM Mo3HaHWA. B obnacTu cyaebHoro
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MO3HaHWA, rAe YCTaHaBIMBAKOTCA HE 3aKOHOMEPHOCTVM Npupogbl M 06-
LLecTBa, a OTAeNbHble COObITUS W (haKTbl, MPUMEHEHME MapPKCUCTCKO-
NEHWHCKOIA TeopMM NO3HaHWS 03HaYaeT, BO-MEPBbIX, YTO A/ OPraHoB cref-
CTBUS 1 Cyfa AOCTYMHO YCTaHOB/IEHWE UCTWHbI, W, BO-BTOPbLIX, UCTWHA, KO-
TOpYIO YCTaHaB/MBAET Cyf, ABASETCA MO CBOEN MPUPOAe 0ObEKTUBHOW uC-

TUHOWA.

Mo BOMpOCY O XapaKTepe UCTWHbI, YCTaHaBNMBaEMON U Cyfe, cpeau
COBETCKMX NPOLIECCyasMCTOB HeT pasHorfiacuii. Bce oHWM ucxogdat us che-
JyIoLWMX yKasaHWii B. W. JleHuHa: «...BHe Hac CyLUecTBYIOT Belyu. Haium
BOCMPUATMA U NpefcTaBneHns — o6pasbl uX. MNpoBepka 3Tux 06pa3oB, OT-
[eNeHne NCTUHHbIX OT JI0XKHbIX AAETCS MPaKTUKON».

«CyuTaTh HaluM OLLyLLEHNS 06pa3aMu BHELLHErO MUPa— MPU3HaBaTh
OOBEKTVBHYIO UCTUHY — CTOSTb Ha TOYKE 3PEHUS MaTepuasnCTUYecKol
TEOPUM MO3HAHUA,—3TO OJHO U TO XXe», «BbITb MaTepUasMCTOM 3HAYMT
MpU3HaBaTb 06BEKTUBHYIO UCTUHY, OTKPLIBAEMYIO HAM OpraHamm YyBCTB».

PasHornacms cpefu NpoLeccyanCToB Bbi3blBaOT BOMPOCH! O MpUMe-
HUMOCTM (DMNOCOCKNX KaTeropuii abCoMTHON M OTHOCUTE/NBbHOW UCTUHBI
1 OT CTeNeHN NO3HaHUs UCTUHBI B CYAe.

B Haweli nuTepaType 6blia BbiCKa3aHa TOUKa 3pEHUS, YTO Takue Ka-
Teropum Mnocogickoro MaTepuaninama, Kak abcontoTHast 1 OTHOCUTeE/bHas
NCTWMHA, He MOTYT BbITb MPUMEHEHbI K UCTUHE, YCTaHaB/IMBAaEMON B Cyge,
TaK Kak B YrojI0BHOM MPOLiecce peyb WAET He O peLueHun (rnocodcKoro
BOMpoca O NO3HaBaeMOCTW MuUpa, a 06 YCTaHOBMEHUM KOHKPETHOro (hakTa
BWHOBHOCTW WM HEBMHOBHOCTW OMpefeNeHHOro NnLa B COBEPLUEHNN AaH-
HOro NPecTyn/eHus.

Takas Touka 3peHus NpeAcTaBAfeTCH HeNpPaBU/LHON. Beblille Mbl yxe
OTMEeYanu, YTo MapKCUCTCKO-/IEHUHCKas TeOpWst MO3HaHWS MMeeT BCeobLmit
XapakTep W pacrnpocTpaHuMa Ha noboe uccneosaHue BOOOLLE, B TOM Yucne
1 Ha cyaebHoe. Mpun 3TOM BCe KaTeropuu maocodicKoro Matepuanmsma Ha-
XO[AT NPUMeHeHWe B 3TOW Teopun Mo3HaHuA. OTpuuaTb NPUMEHUMOCTb
(h1NOCOQICKNX KaTeropuin K cyie6HoMy MO3HaHUKO (haKTOB Ha TOM OCHOBa-
HUW, 4TO 3[eCb MMeeTCs B BUAY CyfebHas AesTeNbHOCTb, a He MPOLEecc Ha-
YYHOrO MO3HaHWS 3aKOHOMEPHOCTEl B pasBUTUM MPUPOAbl U 06LLecTBa, —
3HauWT, 3abbIBaThb yKazaHue B. V. JleHWHa 0 TOM, UTO «...B NPaKTUKE CBOE
NOAN PYKOBOASATCA BCELLENO M UCKNOUUTENIbHO MaTepuaincTMYecKoli Teo-
pueii nosHaHus». K TOMy e CTOPOHHUMKM pacCMaTpriBaeMoi TOUKM 3peHUs
He COBCEM MOC/eA0BaTe/bHbI B CBOMX YTBEPXAEHNAX. XapaKTepusys ncTu-
Hy, YCTaHaBMBaEMYIO B Cyfe, OHW Ha3blBalOT ee 0ObEKTUBHOW WCTUHOW,
pacnpocTpaHss TeM camMblM W Ha 3Ty 06/1aCTb NO3HaHWS THOCEO/IOrNYECKYHO
KOHLIEMUMIO UCTUHBI. [pr3HaB NCTUHY O6BEKTUBHOM, HeMb3A 0TKa3aTbCs OT
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PacCMOTPEHUS CTEMEH ee MO3HAHMSA W He BbISICHATb, aGCOMOTHAs UK OT-
HOCWTE/bHAs UCTVHA YCTaHaB/IMBAETCS B Cy/e.

B npoueccyanbHoii nMTepaType no BONPOCY 0 CTEMNEHW NO3HaHWS UC-
TVHbI B CY/ie Obl/IN BbICKa3aHbl pa3/inyHble TOUKM 3peHus. OfHM npoLeccya-
JINCTbI CYMTALOT, YTO 3TO abCONKOTHAA UCTUHA, APYrhe —-0THOCUTENbHaS.
O6palasicb K pacCCMOTPEHMIO 3TUX TOYEK 3PEHMS, HEOOXOAMMO OTMETUTS,
YTO CMOPbl O TOM, KaKyt WUCTUHY — abCOMOTHYH WM OTHOCUTENbHYHO -
[IOCTWUraeT CyA, B 3HAYMTENIbHOM CTeneHn Oblnn CBA3aHbl C HenpaBW/bHOW
TPaKTOBKOW MOHATUS OTHOCUTE/LHOI NCTUHBI, CO CMELLEHMEM MOHATUS OT-
HOPWTE/IbHON UCTUHBI M MaKCUMaJIbHO CTeNeHN BEPOSTHOCTM.

B cTaTbe «[lpobnema OLeHKN JoKa3aTeNbCTB B COBETCKOM YTrO/IOBHOM
npoLecce», onybnmkoBaHHoM B 1937 roay, A. A. BbIWMHCKWIA yTBEpXaas
4TO Cyf, B NPUroBOPe YCTaHaB/IMBAET OTHOCUTENbHYH UCTVHY, KOTOPYHO OH
MOHUMAN KaK «MaKCUMaslbHYHO CTereHb BEPOATHOCTU YOeXaeHWs B 3TOl
NCTUHEY.

AHaNOrNYHbIiA B3rNAL Ha YCTAHOBNEHUA UCTWHbLI B YrOMIOBHOM Npo-
Liecce BbICKasbIBa/ICA U ApyrumMm npoueccyanmcramu. Tak, B. C. TagesocsH
CUATA1, YTO «OBCTOATENLCTBA MHOTUX UCCMIEAYEMbIX feN U pe3ynbTaThl pa-
60Tbl CnegoBatesnield, MPOKYPOPOB, Cyfeil 1 OKasblBaloLWMX MM nomollp B
LOOCTVKEHUN MaTepUa/IbHOW UCTUHbI 3KCMEPTOB W APYTUX UL, Ja1eKO He
BCerfa Lat0T BO3MOXHOCTb YCTaHOBUTb UCTUHY B MOJIHOM €€ COOTBETCTBUM
C AeiCTBMNTENbHOCTLIO». CornacHo Touke 3peHust B, C. TageBocsiHa UCTUHA,
yCTaHaBnMBaeMas B Cye — 3T0 YOeXxJeHne B BEPOATHOCTM, a He Bblpaxe-
H1e 06bEKTMBHOW JOCTOBEPHOCTM OMpPeAeNieHHbIX COBLITWIA; MO ero MHEHUIO
WCTMHON MOXET OblTb «MaKCUMa/IbHOE NPUB/IMIKEHNE K UCTUHEY», «MaKCU-
MasibHasi BePOSITHOCTb COObITUS».

B nmevatu y)xe 0TMeYannChb CyLLeCTBEHHbIE OLIMOKW B TPaKTOBKE WC-
TUHbI, gonyLeHHble A. A. BoilwnHekum 1 B.C. TafeBOCAHOM.

Knaccukn MapKcuaMa-neHWHU3Ma y4art, 4To (hakTbl OOBEKTUBHONA
[eNCTBUTENbHOCTM NO3HaBaeMbl M 3HAHWE O HWUX HOCUT XapakTep 06bek-
TUBHOI WCTWHBbI. o3HaHMe (haKTOB, SIBNEHWIA 0OLEKTMBHON AEACTBUTE/b-
HOCTMW [BVXETCS OT HE3HAHWS K 3HAHWIO, OT HEMOJIHOIO 3HaHUA K MOHOMY

BCECTOPOHHEMY MO3HaHUIO NX BO BCEX MUX B3aMMOCBA3AX N OMoCpeacTBOBa-
HUAX.

KaTteropun OTHOCUTENbHOW W abCOMKOTHOM WCTWMH BblpaXaloT pas-
NINYHbIE CTYMEHU HO3HAaHWUS Ye/l0BEYECTBOM OOBLEKTVBHON LEe/CTBUTENbHO-
cTu. B. W. JleHnH nucan: «...4eN0BEYECKOE MbILLIEHME MO MPUpPOoJe CBOEW
CMOCOBHO faBaTh M faeT Ham abCOMOTHYIO UCTUHY, KOTOpas CKNadblBaeTcs
13 CYMMbl OTHOCUTENbHBLIX UCTUH KaxK4as CTyrneHb B pasBUTUKN HayKuU Npu-
6aBNseT HOBble 3epHa B 3Ty CyMMY abCOMOTHON UCTWHBI, HO NpPeaenbl 1c-
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TVHbI K&XXAOr0 Hay4YHOro MONOXKEHWUS OTHOCWTENbHbI, Bydyun TO pasgsu-
raembl, TO Cy>XKVBaeMbl AaSIbHELLM POCTOM 3HaHUSA».

AGBCONIOTHas MCTUMHA 03HA4YaeT MO/HOE W BCECTOPOHHEE 3HaHue
npeaMeTa BO BCEX €ro CBA3AX W OMOCPeACTBOBaHMAX. [o3HaHWe abcontoT-

HOi UCTUHBI NMPONCXOAWT B MPOLLECCE MPOHUKHOBEHNSA B CYLLHOCTb SIB/IEHNI
[leficTBMTENbHOCTU. KaXkaas CTyneHb TaKOro Nno3HaHUs NpeacTaBnseT coboi
OTHOCWTE/IbHYIO UCTUHY, TO €CTb UCTWUHY HEMOJHYIO, KOTOpas He mcyepnbl-
BaeT BCEro 3HaHWs O NpeaMETe, ABNEHUN.

ABCONIOTHas 1 OTHOCUTENIbHAA WCTWUHbI — 3TO He ABe MPOTMBOMO-
NOXHbIE APYT APYTY UCTWHbI, @ PasfinyHble CTYMEHW NO3HaHWS OOBLEKTUB-
HOIA MCTUHBI. B. . JIeHWH yKa3blBasl, UTO «A/1s AMANEeKTUYECKOro maTepua-
N3Ma He CYLLECTBYET HeMepexoAMMOii rpaHn Mexxay OTHOCUTENbHOM 1 ab-
CO/IOTHOM UCTUHOM».

OTHOCUTENbHAsA MUCTWMHA, XOTS U He OTPAXaEeT MOHOCTLIO 3HaHWE O
npeamMeTe, OXBaTblBas OTAE/bHbIE €r0 CTOPOHbI, HO, KakK 1 abconioTHas uc-
TWHa, OTPaXKaeT OOBLEKTVBHYIO peaslbHOCTb. TakuM 06pa3oM, OTHOCUTESb-
Has UCTWHA B (PMIOCOCKOM CMbIC/1e 03HAYAET XOTS U HE MOJHOe, HO JOCTO-
BEPHOe, a He BEPOSTHOE 3HaHWe.

BeposTHOe 3HaHMe — 3TO He OTHOCWTE/bHas MCTWHA, a NPOCTO A0-
ragka, rmnoTesa, KOTopas MOXeT Kak COOTBETCTBOBATb, Tak U He COOTBETCT-
BOBaTb AENCTBUTENLHOCTY.

MapKCHCTCKO-/TEHUHCKOE YUYeHne 06 abCoMOTHOW M OTHOCUTENbHOM
NCTUHE KaK KaTeropusx, BbIP&KAtOLMX CTeMeHb MO3HaHWS O0OBLEKTUBHOA
WCTWHbI, MPUMEHNMO U B 06/1aCTV CyAe6HOro No3HaHms.

Cyn viccneflyeT He cobbiTMe BOOGLLE» BO BCEX €ro CBs3sSX M OMo-
CPEACTBOBAHMAX, a IULLb COObITVE MPECTYNAEHNS, BbIACHASA, MMENO /I OHO
MECTO ¥ COAEPXXUT NN B cebe BCe MpU3HaKu, 00yCnoBAMBaroLLMe He0bXoau-
MOCTb Haka3aHWsi COBEPLUMBLUErO ero mua 3a O6LeCTBEHHO OnacHoe BU-
HOBHOE fesHue. Takum 06pa3om, Npeaenbl UCCNeA0BaHMA COObITUS OrpaHu-
YeHbl 3aKOHOM. [MosicHUM 3T0 npuMepoM. 'p-H B. Gbln NpUBEYEH K Yro-
NIOBHOM OTBETCTBEHHOCTMW 3a XPaHEHME XONOAHOro opyxus. MNpu nccnego-
BaHWM camoro (pakTa XpaHeHWs U OTBETCTBEHHOCTM 3a 3TO rp-Ha b. cyg He
3aHUMAJICS YCTaHOB/IEHUEM, KaKOBbI CTOMMOCTb M3rOTOB/IEHUS HOXA, XMMU-
YECKMIA COCTaB MeTaifia, Ha KakOM WHCTPYMEHTE 3aTauymMBaii HOX W T. .
Bce 3Tn 06CTOATENLCTBA NEXAIN 32 Npejenamm CyaebHOro LokasblBaHus,
TaK Kak OHW B JaHHOM KOHKPETHOM C/lyyae He UMENu CyLLECTBEHHOro 3Ha-
yeHus no geny. Cya B npouecce cyaebHOro pasbuparenbcTsa orpaHnymacs
BbIICHEHMEM MPUHALNEXHOCTU HOXa K pas3psgy XOnogHoro opyxus (no
thopme, pasmepy, Ka4ecTBy mMeTanna v T, A4.), YCTaHOB/JIEHWNEM OTCYTCTBUS Y
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rp-Ha B. COOTBETCTBYHOLLENO PaspeLLEHMs HA HOLLEHWE U XpaHeHWe Xonoa-
HOTO OPYXXUsl, KOHKPETHBIX YC/IOBUI U3rOTOBNEHUS W XPaHEHUS HOXA U T. A,

Ha 3ToM npuMepe BWAHO, YTO MPaKTUYECKME 3aaun cyae6Hol aes-
TENbLHOCTW OMPEAENAOT HE VCUEPTbIBAIOLLMIA XapaKTep UCCMefoBaHNs (ak-
TOB MO [ieNy BO BCEX UX CBSA3SIX 11 OMOCPEAETBOBAHMSAX

He ucuepnbiBatoLLmii xapaKTep vcciefoBaHUs akToB B Cy/fe 03Haua-
€T, UTO Cy/, B CUAY TeX 3a/)a4, KOTOpbIE CTOST NEPef, HAM, 1 creumduuecknx
YCNOBWIA [EATENBHOCTY HE 3 COCTOSHUM UCCMEfoBaTh BCe (hakTbl MO feay,
TakK UM MHaYe CBsi3aHHbIE C COGLITVEM MPECTYMIEHUS U UMEIOLLME CamMOe
OT/laflEHHOE OTHOLLEHWE K aeny. Tpe6oBaThb OT cyfa, YTo6bl OH UCCNE0Ba
BCE CBsA3aHHble C MPECTYMMeHMeM (akTbl 40 MenbYailumx nofgpo6HOCTEN
(HanpvMep, YCTaHOBUTL BpeMsi YGUIACTBA C TOYHOCTBIO A0 CEKYHAbI), 3TO
SIBHO HEBbLLIO/IHAMAs /151 Cy/a 3ajava.

C TOUKM 3PEHUS MAPKCUCTCKO-NIEHWHCKOTO YUYeHWsi 06 UCTVHE HEeo6-
XOAIMMO, TaKUM 06pasoM, NMPU3HaTb OTHOCUTESbHbIV XapakTep UCTUHbI, Mo-
3HaBaeMoii B cyge. OTHOCUTENbHOCTbL 3TOW UCTUHBI SIBMISETCA AMANEKTHYe-
CKOIi OTHOCMTENILHOCTBLIO B CMbIC/IE YCOBHOCTW MPeAenoB no3HaHus. Mpu-
YeM OTHOCUTENLHOCTb MPOSIBNSETCH He B HETOUHOCTW, HE B HEOCTOBEPHO-
CTW NO3HaHWS (haKTOB 1 SIB/IEHWIA, @ B HE NCUEPTbIBAIOLLEM XapaKTepe 3TOro
MO3HaHUs, YCMOBHBLIX Mpefenax WccrefoBaHus. B To Xke Bpems 0T Cyaa,
pa3buparoLLEero YronoBHoe [eno, TpeGyeTcs WcueprbiBatoLLee Mccneno-
BaHME BCEX CYLLECTBEHHbIX OBCTOATENLCTB, OT KOTOPbIX 3aBUCWT MPaBu/ib-
HOe pelleHVe Aena, YCTaHOB/EHWE UX C aBCOMOTHOIW [OCTOBEPHOCTbIO.
BbiNonHeHWe 3TuX TpeGOB.aHMIA 0GECTeUMBAET BbIHECEHWE 3aKOHHOTO W
060CHOBAHHOTO ~ MPWIOBOpPa,  CMOCOGCTBYHOLWIErO  MPaBWILHOMY — OT-
MpaB/eHNo MPaBOCYAMUS B HalLel CTpaHe.
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A. . Tpycos
OCHOBbI TEOPUKN CYLebHbIX JOKa3aTe/IbCTB
(KpaTkui o4epk). M., 1960, c. 15-30

OO6bEKTUBHbINM XapaKTep UCTVHbI NO CyaeGHOMY aeny

MapKCMCTCKO-NIEHUHCKas TEOpPUS MO3HAHWUS YYUT, 4TO MUP W €ro
3aKOHOMEPHOCTM MO3HaBaeMbl, YTO B MUPE He CYLLEeCTBYET Heno3HaBae-
MbIX BELLEA 1 ABNEHWIA, a CYLLECTBYIOT TO/IbKO BELLYM U SABNEHUS eLLe He
MO3HaHHbIe, KOTOPble OYAYT BCE XKE MO3HaHbI CUTaMU HaYKMW 1 NPaKTUKMN.
13 3TOro NonoXeHus cnegyeT BbIBOA, YTO ¥ MO CyAebHbIM Aenam ntobble
06CTOATENbCTBA U (haKThbl TAKKE B MOMHON Mepe NO3HaBaeMbl, U YTO He
CyLLECTBYET Takux (haKTOB U OBCTOATENLCTB, KOTOPble Mbl He B CuMax
6bIn 6bl PAaCKPbITH 1 YCTAHOBUTL B TOW MEPE, KaK 3T0 He06X0AuMo Ans
MPaBW/IbHOTO PaspeLLEHNs KaXXAOro Aena.

CnepoBaTte/ibHO, SIBMSIETCA IBHO HEMpaBW/IbHLIM 06LLepacnpocTpa-
HEHHbIIi cpeamn Oyp)KyasHbIX HOPUCTOB B3rnsg, OyATo Ans cnefoBaTens
M cyda MOA/MHHAA NCTVHA He JOCTUXKMMA, YTO BYATO 6bl CyA OpraHuye-
CKM NMLLEH BOBMOXHOCTU C MOJIHOM  [JOCTOBEPHOCTbLIO YCTaHABIMBATb
«haKTbl 1 06CTOATENLCTBA CYAEOHbIX €N, B CUITy YEr0 OH SKOObI BbIHY-
XOEH B yylleM c/yyae [OBOMbCTBOBATLCA BLICOKOI CTEMEHLIO BEPO-
ATHOCTU U pa3yMHOI YBEPEHHOCTbIO B NMPaBUIbHOCTY CBOMX BbIBOAOB MO
aeny.

JT0T B3rNsg Obln  rOCMOACTBYHOLIMM B PYCCKOA  [0peBo-
NIOUMOHHOWA nuTepaType. Hanpumep, KpyMHeWLWWin pyccKuii cneuwma-
NNCT MO0 Teopun CyaebHbIX JoKasaTenscTs J1. E. BnagnMmpos nucan, 4to
Cyf, B CBOMX BbIBOAaX O BMHOBHOCTM OGBMHSIEMOrO OCHOBbLIBAETCS Ha
NPUGAN3NTENBHBIX 0000OLLEHNAX W YAOBNETBOPSETCA BbICOKOW CTerne-
HbIO BEPOSITHOCTY TOFO, YTO 06BUHAEMbIN BUHOBEH. *®

[pyroit  KpynHewwnii pycckuin ropuct Bn. CnyueBcKuiA Takxke
yTBEPXKAa/, UTO «O MOSHO HECOMHEHHOCTW He MOXET ObITb U peyn B
06nacTi cyebHoro uccnefoBaHns, U B genax CyaebHbIX Cybs BbIHYX-
[€H, N0 HeCOBEPLLEHCTBY CPEACTB YE€/I0BEYECKOr0 NPaBoCYAusl, yaoBne-
TBOPATLCA HO HE0OX0AMMOCTM NMLb 60Miee MW MEHee BbICOKON CTene-
HbIO BEPOATHOCTU». Y

Moao6HbIA B3rNsg MbiTasics 060CHOBATL €LUe aHMNIACKUIA  rno-
coth JTokk (1632 — 1704 rr.), CUMTABLLUMIA, YTO TaK Ha3blBaEMbIE «NpaK-

“ Cm. N. E. BnagM1poB, YueHue 06 yronoBHbIX gokasatenbcTaax, Cr6. 1910, cTp.
6-7

47 Bn. CnyueBckmii, Yue6HUK pycCKOro yronioBHoro mpouecca, CM6, 1913, crp.
379.
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TUYECKME UCTUHBI» (K KOTOPbIM OH OTHOCW/, B YaCTHOCTM, U UCTWHBbI NO
cyfebHbIM fenam) B NydlleM c/ydae MpefcTaBistoT co6oil «BeposT-
HOCTb, NPUGAMXKAIOLLYIOCA K [LOCTOBEPHOCTW». [MoYTW aHanornuHyo
TOYKY 3peHVs passuBan M Apyron aHranickuin gunocod k. CTioapt
Mwunnb (1806—1876 rr.) B cBOeli «CuCTEME NIOTUKM».

JTOT B3rN1A4 Pa3fensnv MHOTVE HOPUCTbI Pa3NNYHbLIX CTpaH. Tem
6onee OH CTan pacnpoCTpaHeHHbIM cpeay BypXKyasHbIX HOPUCTOB B Me-
puog uvnepuanu3ma u, B 0CO6eHHOCTU B MOCNEAHEE BPEMS.

Tak, B 1942 rogy amepuKaHCKWiA NpaBoBOi MHCTUTYT B ®una-
Jenbun paspaboTan u ony6aukoBan «TUNOBOA KOAEKC [OKa3aTebCT-
BEHHOr0 npaBa». B npeancnoBumn K aToMy n3gaHuto npod. MopraH nu-
can: «YyTkue HOpuUCTbl NpeACTaBnAloT cebe, UTO CyAebHbIA npoLuecc He
ABNSETCA U HEe MOXET ObiTb Hay4HbIM UCC/eLOBaHMEM, HanpaBieHHbIM
Ha 06Hapy)XeHWe UCTUHbI».

«/HOrAa NOXKHOE peLUeHue, BbIHECEHHOE ObICTPO, — MPOAOIKA-
€T aBTOp CBOW PacCy>eHus, — fiyylle, YeM MpaBu/bHOE peLleHue, Bbl-
HECEHHOe C 3ano3faHnem».

Vcxoga 13 aTux coobpaxeHuid, npod. MopraH npuxoauT K Bbl-
BOJY, UTO B KauyeCTBe OTMPABHOrO Hauana A0/MKHO ObITb MPU3HAHO, YTO
BMOJIHE TOYHbIX Pe3YNbTATOB Hefb3si 0XMUAaTh (0T Cyfa), YTO «0OLLEeCTBO
M CTOPOHbl JO/MKHbI  YAOBIETBOPATHLCA AOCTATOMHO Fpy6bIM MpUGAW-
KEHNEM K TOMY, Yero noTpe6oBan 6bl yueHbiii».*

B 1952 ropgy B JloHOHe BbiWNa KHWra No TeopuM [lOKasa-
TeNbCTB  M3BECTHOrO  aHrawiickoro topucta . [. Hoykca, KOTOpblii
TaKKe MNbiTaeTca AoKasaTb, YTO [OCTOBEPHOCTb A4/15 cyfa 6yaTo 6bl He-
JOCTVKMMA U UYTO B CWMy 3TOMO CyAbW AO/MKHbI  [OBOSbCTBOBATLCA
NNLLb BEPOATHOCTbIO, TO €CTb (PAKTUYECKM MpPeanooXeHNeM O BUHOB-
HOCTM 06BMHSEMOr0.*

Mponosegys nofobHble B3rnsAdbl, Gyp>KyasHble y4eHble 06bIMHO
Mpu 3TOM MbITAOTCA MOAYEPKHYTH CBOK HEMPUYACTHOCTb K TOW mau
MHOM (hnnocodcKoin WKose, 3asBass MHOTAa, 4To mnnocodus 6yaTo Obl
He MMEeT OTHOLLIEHNS K TEOpUU Cye6HbIX JOKa3aTebCTB.

Ho, o6bsaBnasa cebs NpoTHBHMKAaMM BCAKOA (B TOM YuC/e U Hayu-
HOI1) (hrnocodun, OHW Hen3beXKHO MONafatoT B 06BATUS KaKoW-1Mbo aH-
TUHay4HOl (h1I0COQCKONA LLIKOMbI BPOAE arHOCTULM3Ma U BCAef 3a ar-
HOCTUKaMU MPOAO0/MKAOT TBEPAWTb, YTO Cyf, AKOObI NNLLEH BO3MOXHO-
CTV JOCTOBEPHO YCTaHaBMBaTh (PaKTbl N0 CyAebHbIM Aenam.

48 Lintnpyetca no pabote M. C. CTporosuya «MatepuanbHas UCTUHA U CyfebHble
[l0Ka3aTe/bCTBa B COBETCKOM YrosoBHOM npotiecce», M., 1955, cTp. 58.

“° Cm. An Introduction to Evidence, London, 1952, p. 410.
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A Takue arHoCTUYecKue B3rfsifbl HE3aBUCUMO OT TOro, KTO WX
MPOMoBeAYeT U W3 KakUX MOOYXAEHUIA NMPU 3TOM UCXOAWT, peasibHOo
CNy)aT OnpaBfaHWMeEM CyAebHOro Mpou3BONa, KOTOPbIA TBOPAT HbIHE
MUMMNEPUaNNCTbl B PasNYHbIX CTpaHaxX B OTHOLUEHUW TPYAALLMXCS, B OT-
HOLLEHUM CTOPOHHUKOB MUPa, JEMOKpaTUM 1 nporpecca.

B camom fene, ecnim nog/MHHas UCTMHA 0ObABNAETCA ANA cyfa
HEJOCTVDKMMOW, TO B YrO/I0BHOM MPOLIECCE OHa MepecTaeT ObiTh LieSbio
[l0Ka3bIBaHWA. Mpu TakMx YCNoBUsX LIEMbHO [10Ka3blBaHWS CTaHOBUTCA
BEPOATHOCTb, NPAKTWYECKM TPYLHO OT/MYMMas OT MNPOCTOro Mofo3pe-
HWs. Bce nofo6HOro poja paccyXieHus OypxKyasHbIX HOpUCTOB OMnpas-
[bIBalOT NPOM3BON Cyfeli ¥ MOANLMM, BCE Yalle U Yalle MNpuBAeKaroLwmx
B KanUTaIMCTUYECKMX CTPaHax rpaxaaH K OTBETCTBEHHOCTU HE TONbKO
33 UX AECTBUTENbHYH BUHY, HO U 3a MHUMbIE NMPECTYM/EHWS, KOTOPLIMC
OHY [laXXe He fyMany CoBepLUaTh.

[vanekTnko-mMaTepuaincTMyeckas Teopus MO3HaHWS OTMeTaeT
naeann3M BO BCEX €ro MPOSB/EHUAX U TeM CaMblM He OCTaBfISeT HUKa-
KO NOYBbI /151 YTBEPXKAEHWIA O HEMO3HABAEMOCTU W/IN HEMOJ/THOM MO3Ha-
BaeMOCTM WCTUHbI B /OGO 06MacT MO3HAHWA WM MPaKTUYECKOro
[eiicTBNsA, B TOM 4ucie M B 061aCTU MO3HAHUA UCTWHBI MPU OCYLLe-
CTB/IEHWUW NpaBoCYyus.

CoBeTckas Teopusi CyfAebHbIX [0Ka3aTesbCTB, MPOYHO CTOALLAsA
Ha No3ULUAX AManeKTUYeCKoro matepuasnsma, MCXo4MT U3 Toro, 4To B
CyfebHbIX fenax WCTUHA BMOJHE  JOCTMXKMMA, 4TO CMeACTBEHHO-
cyfiebHble opraHbl MOryT YCTaHaB/MBaTb (PaKTbl HUYYTb HE C MEHbLUMM
YCMeXoM, YeM 3TO [AeNatT Y4eHble pPasfMyHbIX OTpacneli 3HaHus. Mo-
3TOMY MOHATHO, UYTO MOJIOXKEHWe O TOM, GYATO Mpy paspeLleHnn KOH-
KPEeTHbIX fieN cyf, MOXeT [0BO/IbCTBOBATLCA /LU BEPOATHOCTLIO TOrO,
YTO 06BMHSEMbIA BUHOBEH, ANS TEOPUM U MPAKTWUKN COBETCKOMO YroJ0B-
HOro mpotiecca coBepLUeHHO Henpremnemo. CKonb 6bl HU Obla BeNKa
BEPOSATHOCTb BUHOBHOCTM OGBMHSEMOr0, BCE PaBHO OHA OCTaeTCs /ULLb
NPeAnonoXeHVEM W He MOXET CTaTb JOCTOBEPHOCTbIO. A 06BUHU-
Te/bHbI MPUIOBOP HW B KOEM C/ly4Yae He MOXET ObITb OCHOBAH /MWL Ha
NPeanonoxeHnsax. B NpoTMBHOM C/lyyae 3TO MOXET MOB/EYb OMAacHbIE
HapyLUEHMS1 COLMA/IMCTNYECKOI 3aKOHHOCTH.

BoT nouemy K cyfiebHbIM 1 MPOKYPOPCKO-CMELCTBEHHbIM Opra-
Ham B COBETCKOM Yro/I0BHOM CYZJOMNPOMU3BOLCTBE NpeabaBnseTcs Tpebo-
BaHMWe, YTOObl OHW BCerfa JoomBanuCh YCTaHOBIEHNS (DaKTUYECKUX 06-
CTOATENLCTB MO KXAOMY cyfieb HOMY Aeny B TOYHOM COOTBETCTBUM C
TeM, YTO MMENO MECTO B peasbHOV AeACTBUTENBHOCTM. ITO TpeboBaHme
03Ha4aeT, YTO KaxkApli MPUrOBOP COBETCKOrO Cyfa JO/MKEH 6asupo-
BaTbCA Ha 0E€3yCNOBHON AOCTOBEPHOCTW, UCTUHHOCTM (HaKTOB, MOJO-
YKEHHbIX B €r0 OCHOBY.
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CoBeTckas Teopus CyAebHbIX [OKa3aTenbCTB, Kak 06 3TOM 6blo
CKasaHO Bbllle, PYKOBOACTBYETCH  MOMOXKEHUAMM  MapPKCUCTCKO-
NEHVHCKOW Teopun nosHaHus. CrnegosaTenbHO, U MOHWMAaHWE  WUCTUHBI,
KOTOPYIO YCTaHaBNMBalOT C/eACTBEHHO-MPOKYPOPCKME, a 3aTeM U Cy-
[ebHble opraHbl, MO [eNny [0/MKHO OCHOBBLIBATLCA Ha MapKCUCTCKO-
NEHWHCKOI TEOPMU NO3HaHWS.

O6 yCTaHOB/IEHUWN WUCTUHbLI MO AeNy roBOPAT M MHOrMe 6ypxyas-
Hble yyeHble. OHaK0 Mo4 UCTUHOI OHW MOHMMAIOT AaNeKo He TO, YTO B
37O MOHATVE BK/AAbIBAET COBETCKAsA TEOPUSA A0KA3ATENbCTB.

MHOrMe 13 HKX, Kak Mbl BUAENW, N0 UCTUHOM, yCTaHaBIMBAEMON
CY/iOM, NMOHMMAIOT BbICOKYKO CTeneHb BEPOSTHOCTU.

[ns coBpeMeHHbIX aMePUKAHCKUX W aHTMACKMX TEOPWIA JOKa3a-
TeNbCTBEHHOTO MpaBa B 3TOM OTHOLUEHWW XapakTepeH vaeann3M, Kpai-
HUIi CYOBHEKTUBU3M.

Tak, WAeiHbIi NpeATeya COBPEMEHHON TaK HasblBaeMON peanu-
CTMYECKOM LLIKOMbI MNpaBa, U3BECTHbI cyaebHbIn aestens CLLUA Havana
XX Beka OnuBep YaHgenn Xonmc B BOMPOCax UCTUHbI NPUAEpXuBacs
Takux B3rnagos. OH roeopun: «Bbl HUKOTAA He MOXeTe [oKa3aTb, YTO
Bbl He cruTe. AKTOM Bepbl A IOMYCKalo, YTO Bbl CYLLECTBYETE B TOM Xe
CMbIC/IE, YTO M A, U TakUM XKe akTOM £ [OMYCKat, YTO A HaxoXyCb BO
BCE/IEHHOMA, a He OHa BO MHe», >

MocnegoBatens Xonmca amepukaHckuin topuct XKepom dpaHk
MULLET MO BOMPocy 06 UCTUHE: «...PacCyXaeHus eyAbu He ABNAKOTCA
MpYMeHeHeM MPUHLMMNOB MpaBa K KOHKPETHbIM CUTYyauusaM, HO «pa-
LIMOHa/IN3aLMeld» 3MOLMOHANBHOIO «NpeaYyBCTBUSA», KOTOPOe fgaeT oc-
HoBaHue Ansa pewexuns gena. Cyfbsa NPUHUMAET peLLeHue no Aeny B Co-
OTBETCTBUW CO CBOMMM MpepaccyakaMn Uam ¢ TeM, YTO eMy Xenarefib-

HO, & 3aTeM KOHCTPYWUPYET KOPUANYECKME apryMeHTbI B MOAIEPXKKY CBO-
ero BbiBoga».”

dunocodckoii 0CHOBOI TOFO TEUEHWS B aMePUKaHCKONA topucnpy-
JeHUMK, KOTOPOE UCXOAUT U3 CTPEMJIEHUS MOATOHATb (haKTbl U HOPMbI
npaBa MOA «KeNnaTeNbHoe» N1 CYAbW PeLleHne, SABMSIETCA PasHOBUA-
HOCTb (PMNOCOCKOro NO3UTMBM3MA, TaK Ha3bIBAEMbIIA MparMaTu3m.

OCHOBOMONOXHWK NparmMaTuama [kemc aBan Takoe onpefeneHme
UCTWHBI: «/CTUHHOE, KPaTKO roBopsi, — 3TO TO/IbKO BbIFOAHOE B 06/1aCTK
HaLLEero MbILUMEHMS, TakK e Kak NpaBo — 3TO TO/bKO BbIFOAHOE B 06-
NaCTy HaLLero noseaeHNs».>

% Lutpyetca no cTatbe C. A. FonyHckoro «O6 OLEHKe [10Ka3aTenbCTs B COBET-
CKOM YronioBHOM npovecce» («CoBeTCKOe rocyAapcTBo U npao» 1955 r. Ne 7, cTp. 77).

! Tam xe.

52 Uutnpyetca no craTbe C. A. [FoNyHCKOro «O6 OLEHKe [0Kas3aTeNbeTs B COBET-
CKOM YronoBHOM npouecce» («CoBETCKOe rocyAapcTso U npaso» 1955 r. Ne 7, cTp. 77).
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M paeanncTmyeckue, arHOCTUYECKME B3rNSAbl B OTHOLLEHUW MOHW-
MaHWsi UCTUHbI pacnpocTpaHeHbl Cpeay FOPUCTOB AHIANK 1 APYTMX Ka-
MUTa/IMCTUYECKUNX CTPaH.

Huuero o6LLIEro ¢ a3TUM He MMEET COBETCKasi Teopust. MapKcuam-
NEHWHU3M MOJ, 0OBEKTUBHOWA WCTUHON MOHMMAET Takoe CoAep>KaHue
HalLIMX 3HaHWI, MPOBEPEHHbIX OMbITOM, MPaKTWKOW, KOTOPOe NpaBuIbLHO
O0Tpa>KaeT 00bEKTVBHYH [JeCTBUTENBHOCTD 1 HE 3aBUCUT HM OT Ye-
NOBEKA, HW OT yenoBeyecTBa. MICTUHa— 3TO TOYHOE OTPaXKEHWE B Ha-
LUMX MbICNSAX W MPeACTaBMeHMAX 06beKTa 3TUX MbIC/E, TO eCTb peasb-
HOIA [eACTBUTENBHOCTK, CYLLECTBYHOLLE/ BHE W HE3aBWUCKMMO OT Hallle-
ro CO3HaHWs.

MapKcusm TpebyeT SCHOFO PasfIMYeHns MbICAN KaK OTpaKeHus
[leiCTBUTENLHOCTY B HallleM CO3HaHWK OT MpeAMeTa 3TOi MbICAKW, OTpa-
)KAEMOTO €0 00beKTa, TO eCTb CaMoii 0ObEKTUBHOW peanbHOCTU. Ecn
MbIC/Tb TOYHO COOTBETCTBYET CBOEMY OpPWUIMHANY, TO €€ B CBA3M C 3TUM
B MapKCWCTCKOI IUTepaType NPUHATO Has3blBaTb 0OLEKTMBHO WCTUHHOIA
MbIC/TbI0 M/IM NPOCTO 0OLEKTUBHOW WCTUHOM, TO €CTb WCTWMHOW, COOT-
BETCTBYIOLLE/ CBOEMY O0OBLEKTY.

O TaKoii XXe NCTUHe MAET Peyb U B CyAebHbIX Aenax.

Ml y>ke FOBOpWUAK, YTO YCTaHOBUTb (haKTUYECKME 06CTONATENNbCTBA
Mo KaXXA0My Aefly B TOYHOM COOTBETCTBMM C TEM, YTO MMESIO MECTO B pe-
aNnbHOW [eiCTBUTENbHOCTU, — 3TO 00S3aHHOCTb CYAeOHbIX U CneacT-
BEHHO-MPOKYPOPCKMX PabOTHMKOB B YrO/IOBHOM MPOLIECCE.

Ctano 6bITb, B CyAEOHbIX AeNax peyb TOXE WAET O TakKUX BbIBOAAX
CNeACTBWIA U cyfa, KOTOpble MOHOCTbHD COOTBETCTBYHOT CBOEMY OpUIyA-
HaJly, CBOEMY OOBEKTY, TO eCTb (haKTUUYECKMM OBCTOSTENbCTBAM KaXKf0-
ro paccmarpueaemoro gena. CnefosaTenibHO, 1 MO pa3peLlaemMbiM cyda-
MW Aenam 0/KHa ObITb YCTaHOBMEHA OOBLEKTMBHASA MCTUHA. [LOCTMXKe-
HWe 3TON Lenu onpefensieT BCce COAepXaHue AesTenbHOCTU CyaebHo-
CNEACTBEHHbIX OPraHoB MO [0Ka3biBaHUIO. 3TO 06LLENPU3HAHHO W B CO-
BETCKOI topuanyeckoii nutepatype. MogaBnstollee 6GOMbLUMHCTBO CO-
BETCKMX HOPUCTOB MPeAnoYnTaeT HblHE FOBOPUTb UMEHHO 06 06BLEKTUB-
HOI ucTuHe. MpaBaa, HEKOTOPble YNOTPEBASAIOT MHOMAA N TEPMUH  «Ma-
TepuanbHas WUCTWHa». Takoii TePMUHONOIUW, B YaCTHOCTM, NPOAO/HKAET
npuaepxmeatbest M. C. CTporoBuy, KOTOPbIA CUMTAET, YTO TEPMUH «Ma-
TepuanbHast WCTWMHA» NPaBUIbHO MOAYEPKMBAET CNeUntnKy 3To McTu-
Hbl,® TO ecTb, Mpex/e BCero, 0COGEHHOCTY NpeaMeTa 3TON UCTUHBI, a
Takxe TpeboBaHWe YCTAHOB/IEHNS ee B ONpeae/ieHHOM 3aKOHOM NopsiaKe
1 NMPU MOMOLLY YKa3aHHbIX B 3aKOHE CPeACTB.

5 CM. M. C. CTporosuy, MaTepuanbHas UCTVHA U Cyae6Hble [OKa3aTensCTea B CO-
BETCKOM YrosioBHOM npouecce, M., 1955, ctp. 51.
y
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MpeAcTaBnseTCsA, YTO 3TW AOBOAbI HEMb3s MpU3HaTh YOeanTeNb-
HbIMW.

[JeincTBNTENbHO, YTOOLI OTBETUTHL HA BOMPOC O XapaKTepe NCTWHBI,
yCTaHaB/IMBaeMOW No fdeny, HaM HeOOXOAMMO OMpefenuTb, Mpexae
BCEro, ee COOTHOLLUEHVE CO CBOUM O06BEKTOM. U TEPMUH «0ObEKTUBHAS
NCTWHAa», KaK HUKaKOW [pYroi, ny4lle BCEro NOAYEPKUBAET €€ INaBHOe
CBOWCTBO, TO €CTb TO, YTO OHa BEPHO OTPaXXaeT OOBLEKTVBHYH peaslb-
HOCTb.

OC06eHHOCTY NpeaMeTa 3TON UCTWHBI, Cneuudmnka cpeacTs u ny-
Teii ee YCTaHOB/IEHWS1 COOCTBEHHO XapaKTepu3yHT He OTHOLLIEHWE HaLLIMX
MbICNel K [eACTBUTENBbHOCTM, He KaKO-TO 0COObI XapaKTep COOTBET-
CTBUSA 3HaHWIA UX NpeaMETY, HO OT/IMYaOT creynduKy caMoro npouecca
Mo 3HaHusA. CnefoBaTenbHO, CTPEM/IEHWE MOAYEPKHYTL KaKyr-TO Cre-
LMMKy Camoro xapakTepa UCTWHbI N0 Aeny, UMEHHO Kak UCTWHbI, TauT B
ce6e BO3MOXHOCTb Pa3/IMyHbIX OLUNGOK 1 HeLOpa3yMEHWIA.

MMo3ToMy OYeBUAHO CleayeT MpU3HaTb, UTO CaM TEPMUH  «MaTe-
puanbHas UCTUHa» BPSA M yaayeH W NpUeMIEM ANS Halleid Hayku u
npakTMku. CamMbIM TOYHbIM, a, CfefloBaTe/lbHO, HaMbosee NPUEMIEMbIM
B 3TOM OTHOLLUEHWW HAfI0 CUYMTaTb MOMYUMBLUWIA yXKe JAaBHO MPaBO Fpax-
[lAHCTBa B MapKCWCTCKO nTepaType TepMUH 06bEKTUBHASA UCTUWHA.

OtBeyass 6e3yCOBHO MOMOXUTENBHO HA BOMPOC O BO3MOXXHOCTM
YCTaHOBMEHWST MCTVHbI MO CyAeOHbIM AenamM M MPUMEHSsS MO OTHOLUe-
HUO K Heil TepMUH «0OBLEKTUBHAs WUCTWMHa», Mbl TEM CaMbiM YTBep-
XK[AeM, YTO HalyM 3HaHWS 00 06CTOATENbCTBAX CYAEOHbIX AeN MOryT
MMETb TaKOe COAepXKaHue, KOTOpPOe He 3aBUCUT OT Hac CamMmX, He 3aBUCUT
BOOOLLE HM OT Yes0BeKa, HU OT Ye/l0BEeYeCTBa, a ONpeaenserca Tem 06-
CTOSTENbCTBOM, YTO HE3aBMCKMMO OT Hac CYLLECTBYIOT peasbHble (DaKTbl
(06BEKT MO3HaHUA), KOTOPbIE BEPHO OTPaXKatTCS B HALLEM CO3HaHUM.

Cop,ep»(aHme WCTWUHBI MO YronoBHomy aeny

B npurosope cyfa A0O/MKeH ObiTb AaH OTBET Ha psf BOMPOCOB.
[NaBHBIMW W3 HWX SIBNAKOTCS BOMPOCHI O TOM, MUMENO /I MECTO COBbITUE
MPECTYMNNEHNS1 U BUHOBEH NN B COBEPLUEHNM MPECTYNSIEHUs O0BBUHSE-
MbIWA.

Korpga cyg HaxoguT, 4To MPeCcTynieHne Haauuo 1 YTo 06BUHSE-
Mblii eACTBUTENbHO BUHOBEH B €r0 COBEPLLIEHUM, TO B MPUIOBOPE AOMK-
Ha 6bITb AaHa HpUANYECKas U 0OLLECTBEHHO-NONMTMYECKAs OLIEHKA YC-
TaHOBMEHHbIX (hakToB. KOpuanyeckas OLEeHKa MPECTYMNIEHNS BblpaXKaeT-
€A B BMAE CYXJEHNS O HeOOXOAUMOCTU KBaM(MLUMPOBaTL AesHWE MO
OnpefieNieHHON CcTaTbe [AEACTBYIOLIErO 3aKOHa, a 0OLIECTBEHHO-
MOMIMTMYECKas OLieHKa NPECTYN/IeHNs 1 NPecTynHWKa — B BUJE CYXXAe-
HMS 0 HEOOXOAMMOCTM OMpPeAeNUTL NMLLY COOTBETCTBYHOLLYH Mepy Haka-
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3aHUs B Mpeaenax CaHKUWW [elicCTBYIOLLEr0 YrofoBHOTO 3akoHa. OGe
3TU OLIEHKM SIOTUYECKM MOXHO NPEeACTaBUTb B BUAE TaKUX CYXKAEHWIA:

1) topuanyeckas oLeHKa — «/iesiHue 06BUHSEMOTO (MOACYANMOro)
MOANEXNT KBaMUKALMK MO TaKOW-TO CTaTbe EMCTBYIOLLETO YrO/OB-
HOTO 3aKOHa»;

2) 06LLECTBEHHO-NOMNTMYECKAS OLEHKA — «OCYXKAEHHbI copas-
MEPHO C XapaKTepOM U CTEMeHbO 06LLECTBEHHOI OMAacHOCTY COBEPLLIEH-
HOTO MM MPECTYN/EHUS], C YUYETOM €r0 JIMYHOCTU U COBOKYMHOCTU BCEX
0BCTOSTENBCTB, CMAMYAIOWMX W OTArYAOLWMX ero OTBETCTBEHHOCTb,—
MOANEXMT MO AE/CTBYIOLEMY YrO/IOBHOMY 3aKOHY TaKOMY-TO HaKasa-
HUIO®.

Bo3HWKaeT BOMpOC, BXOAST /M 3TV 1B BUAA CYXKAEHWIA, KOTAa OHU
BbIPKAOT MPaBUMbHbIE OPUANYECKYIO W OGLLECTBEHHO-MONNTUYECKYHO
OLEHKU (haKTOB, B COAEPYKaHWE UCTUHBI MO YrOMOBHOMY fAeny?

FOpu1CTbI OTBEYAOT HA HETO MO-Pa3HOMY.

OfHW CUMTAOT, YTO. MpPaBW/IbHbIE tOpUANYECKas U OBLLECTBEHHO-
MONNTUYECKas OLEHKM (haKTOB Hapsifly C AOCTOBEPHbLIMU BbIBOAAMU O
CYLLIECTBOBAHWM CaMUX (PaKTOB BK/IHOUAKOTCS B COfAEPKaHWe UCTUHBI MO
Leny; B CW/y Yero, ¢ 3TON TOUKW 3PEHVS, UCTUHY MO feNly HeNMb3s Cum-
TaTb YCTAHOB/IEHHOI B MOSIHOM 0GbEME, €C/IM JOCTOBEPHO YCTaHOB/IEH-
Hble 110 ieNly (haKTbl OLEHEHbI Cy/IOM HenpasubHO. ™

[Opyrvie, HaoGOPOT, CUMTAIOT WUCTUHY MO ANy YCTAHOBMEHHOW B
nosfHoM 06beMe M TOrda, Korja fOCTOBEPHO YCTAHOB/EHHbIE (aKTbl
OLIEHEHBI CY/laM HEBEPHO.

B cogepaHue WCTWHBI, MO MHEHUIO CTOPOHHWKOB 3TON TOYKM
3pEHVS, BKIOYAOTCS TO/MbKO MPaBW/bHbIE BbIBOABI O CYLLECTBOBAHWN
camux (DaKToB, a He OLIEHKN 3TUX (aKTOB CyabaMMN.™

CTOPOHHMKM 3TOFO MHEHMS CUWTAOT MEPBYIO TOUKY 3pPEHUs He-
MpaBuIbHON 1 B 060CHOBaHME CBOMX BbIBOJOB NPUBOAST ABa J0BO/A.

[oBoj nepBblii — ecnn OLEHKY (HakTOB, BK/OUNTL B MOHSTUE UC-
TWHBI MO [Ny, TO UCTUHA «MOTEPSIET CBOKD OMPEfENEHHOCTb», U B MOHS-
TUWM UCTUHBI BYaYT CMellaHbl pasHble BOMPOCbl — O MPaBW/IbHOM YCTa-
HOBNEHM (haKTOB 1 O NPaBU/ILHOM MPUMEHEHU HOPM npasa.>

% CM. A. PuBANH, MOHATME MaTepUabHOM UCTUHLI B COBETCKOM YrOMIOBHOM Mpo-
uecce, «CoumanmcTnyeckas 3akoHHoCTb» 1951 1. N 11; ero e, epecmMoTp NpUrosopos,
M, 1958; M, W. BaxxaHoB, Vi3meHeHWe 06BUHEHUS B COBETCKOM YrofioBHOM npotecce, M,
1954, cTp.3.'

5Cm. M C. CTporoBsu, MaTepuanbHast UCTUHa 1 Cy/eBHbIe J0Ka3aTeNbcTBa B CO-
BETCKOM YronosHom npotecce, M., 1955, ctp. 64; M. J1. LLUndmaH, OCHOBHbIE BOMPOCHI
Teopuu COBETCKOr0 [j0Ka3aTe/IbCTBEHHOrO npasa, M., 1956, cTp. 26—27.

% Cm M. C. CTporosuu, MaTepuanbHast WCTUHA 1 Cy/eBHble JoKasaTenscTsa, M.,

1955, cTp. 64—65.
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[loBoj BTOpO/ — ecnu nNpaBubHble OLEHKN (DaKTOB CYAO0M BKJIO-
YUTb B MOHATME UCTUHBI MO YrO/IOBHOMY ANy, TO «MOCMeAHAs B 3HaUU-
Te/NbHOV Mepe TepsieT XapakTep 0OLEKTUBHOM UCTWHBI, TakK Kak Hopuan-
yeckas OLeHKa (hakTa M Mepa Ha3Ha4YeHHOro CYAOM HakKa3aHWs 3aBUCAT
OT [eCTBYIOLLErO B AaHHOE BPeMsi 3aKOHa, OT OTHOLLIEHWS Cyfei K pac-
CMaTp1BaEMOMY MMM [ESHUIO U OT psaa ApYyriX 06CTOATENbCTB.

PaccmoTpuM 3TW 4OBOABI.

B nepBoM M3 HMX MpaBW/IbHO YKa3bIBAETCA Ha pasfnuve mMexay
YCTaHOBNEHMEM (aKTOB M WX OLEHKOW. Ho Begb OT TOro, UTO OLEHKa
(haKTOB MOXET OblTh, TOXE UCTUHHOM UK HE UCTUHHOM, Kak 1 BbIBOAbI O
CYLL|ECTBOBaHWM camMnX (DaKToB, BOBCE He CMedyeT OTOXAECTBNEHWE pa3-
NNYHbIX JEWCTBUMIA Cyfa N OTCHOAA pasHbIX BOMPOCOB — O NPaBWiibHOM
YCTaHOB/EHWNN CammX (hakTOB U 06 MX MpaBWbHON OueHKe. Mpu 3ToMm,,
eC/n oueHKa hakToB 6yaeT AeCTBUTENbHO UCTUHHOM, TO HMKaK He no-
TEpPSET CBOKO OMpeAeNeHHOCTb M UCTKHA Mo Aeny. HaobopoT, BbiBOALI MO
[eny «noTepstoT CBOK OMNpefeneHHOCTb» B TOM Cryyae, KOrfa OLeHKa
(haKTOB CYJ0OM MepecTaHeT BblpaKaTb OOBLEKTUBHYIO WCTUHY, TO €CTb KO-
rfa oueHka O6yaeT gaHa HenpasuabHas.

Crano 6bITb, M3 NEPBOrO LOBOAA He BbITEKAIOT T€ Bbl BOAbl, KOTO-
pble U3 HEro MbITATCA cAenaThb.

BTopoii AoBof, — topuanyeckas oOueHka (akToB M Mepa Hakasa-
HUSA 3aBUCAT OT [EMCTBYIOLLErO 3akoHa. 3TO BepHo. Ho w3 Toro, uto
HOpPUANYECKME 3aKOHbI YCTaHaBMBAKOTCA MIH0AbMM, U YTO OLEHKa (PaKToB
3aBMCWT OT 3aKOHa, BOBCE He CNeflyeT, Y4TO MpaBuIbHas OLEHKa (DaKkToB
nepecTtaeT ObITb 06BLEKTUBHON UCTUHOI, NpeBpaLlasich SKOObl BO YTO-TO
CyO6BLEKTVBHOE, 3aBUCALLEE OT CYOBLEKTUBHOIO YCMOTPEHUS /HOLEN.

3BeCTHO, YTO pasnnuHble MeTPUYeCcKMe eavHULbBI — eaVHULbI
Mep 4NVHbI, BeCa, TEMMepaTypbl U T. M. TOXE YCTaHaB/IMBAIOTCS NOAbMU.
Mpuyem y pasHbIX HapOAOB 3a4acTyl0 MPUMEHAIOTCA W pas3/IyHble CUC-
TEMbI eAVHML, M3MepeHns; OfHM NI0AN NOML3YKTCA, HanpumMep, tyTamu,
thyHTamm, Apyrvie MPUMEHSIOT METPbI, KUorpaMmbl U T. 4. OfHako, ec-
N U3MepeHue B Nt060W 13 M36PaHHLIX Ye0BEKOM CUCTEM eAWHML, Npo-
13BEAEHO MPaBWIbHO W 3aTeM 3TOT pesy/bTaT NPaBUIbHO Gbii BbIPaXKeH
B COOTBETCTBYIOLLEM  CYXAEHUM (MPUYEM 3TO CYXKAEHWE ONsTb-Taku
MOXET ObITb BbIP&XXEHO Ha /H060M M3 A3bIKOB HapOAOB MUpa), TO Oye-
BMAHO HMKTO He MOXET CKasaTb, UTO Takoe CyX[JeHue He 6ygaeT Bbipa-
XaTb 06BEKTUBHYIO UCTUHY.

MoueMy 3TV CYXAEHUS MOTYT BbIpaXkaTb UCTUHY?
MoToMy UTO U3MepsieMblii 06LEKT CyLLIECTBYET 06bEKTUBHO, COOT-
BETCTBYHOLLIAA MepKa UMW MacluTab, XOTs OHWU U YCTaHOB/EHbI NOAbMY,

5" Tamxe, T3p. 65.
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CYLLECTBYIOT TOXe 06bEKTMBHO. CriefjoBaTeNlbHO, eCiv 3TU MEPKU, 3TU
MacLUTabbl NPaBUbHO MPUIOKUTL K OOBEKTY, TO U pe3y/bTaT AO/MKeH
MOMYYUTLCA TaKoW, KOTOPbIA He 3aBUCUT OT CyObeKTa, NPOM3BOAMBLLEIO
n3mepeHue. CoBepLUEHHO 0YEBUAHO, YTO eC/in Obl 110 06CTOANO MHAYeE,
TOrga He 6b110 6bl HALOGHOCTM B YCTAHOBNEHWUMN TEX WU/ UHBIX 06LLECT-
BEHHbIX eAVHUL, U K&XKAbIA MOT 6bl «MepUTL Ha CBOW apLUMH», Kak emy
TOMbKO B3AyMaeTcs.

B cywHOCTW, aHaflorMyHo oBCTOUT W MpY OLEHKE NII0AbMU pas-
NINYHBIX (DAKTOB C MOMOLLLID YCTAHOB/IEHHBIX UMW CAMUMMW OLLEHOYHBIX
«MEPOK» UNN. KPUTEPUEB.

Mognexatlye oueHKe (hakTbl CYLLEeCTBYHOT 00BbEKTUBHO. Pa3nny-
Hble OLEHOYHbIE «MEpPKU», «MacLiTabbl» Uan Kputepun (MopasbHble, ac-
TETUYECKWE HOPMbI U T. N.) YCTaHaBMBAKOTCA CaMUMM NIloAbMU. Ho OHY
YCTaHaB/MBAIOTCH HEe MPOM3BOJIbHO, & BbIpabaTblBalOTCA B pesy/brare
onpefeneHHoro o6pasa >XW3HW Nofel 1 0TpaXaroT 06bEKTUBHbIE MO-
TPeBHOCTU, MHTEPecbl TeX WM WHbIX K/1acCOB, COLMa/IbHbIX CNOEB U
rpynn HaceneHus. M NockonbKy faHHble HOPMbI U OLEHOYHbIE KpUTEpUK
BbIpaboTaHbl N 06BEKTUBU3MPOBAHLI B YEMIOBEYECKUX MOHATUAX, B A3bIKe
W T. M., TO OHWN TOXE UMEIOT OOBLEKTUBHOE CYLLECTBOBAHME N UX MOXHO
«MPUKNaAbIBaTh», «MPUMEPATb» K TEM WM UHbIM (DakTaMm U ABAEHUAM
Nnojo6HO TOMY, HanpuMep, KaK Mbl NPUKNaAbIBaeM MeTP, YToObl U3Me-
pUTb KyCOK MaTepuana.

B Takom cnyyae, 04eBMAHO, He JO/MKHO 6bITb U HUKAKUX COMHe-
HWIA HacyeT OBGBLEKTVMBHOrO XapakTepa pe3ynbTaToB «M3MEepeHWit» npu
YC/IOBUMW, KOHEYHO, ECN «U3MEPEHME» MPOU3BELEHO MPaBUbHO. 3Aech
peyb MOXET UATU NWLLbL O NPaBUNBHOCTU WX HENPaBWUIbHOCTU 36paH-
HOro 4eN0BEKOM «MaclUTaba», OLEHOYHOro KpUTepus, TO ecTb TOW 1m
MHOI OLEHOYHOW HOpMbl. HO, NOCKOMbKY [faHHas OLeHO4YHas Hopma
WN KPUTEPUIA CYLLECTBYIOT 06BEKTUBHO, TO B CAyYae NpaBWIbHOIO Npu-
NOXEHUSA 3TOr0 «MacluTaba» K OLEeHMBaeMbIM (hakTaM (KOTOpble TOXe
CYLLECTBYIOT OOBLEKTUBHO), Pe3yNbTaT JO/DKEH MONYYMTHCA OOBLEKTUB-
HbIM, He3aBMCVMbIM OT OLEHMBAIOLLEro CyObekTa. VIMEHHO Tak 06CTOMT
CO BCAKUMM OLIEHKaMW, B TOM YMC/E U C OLEHKaMW (DaKToB CyabsMU C
TOUKM 3PEHUS HOPUANYECKUX MEPOK U KPUTEPUEB, YCTAHOB/IEHHBIX B CO-
OTBETCTBMM C WMHTEpecamut U NOTPeBHOCTAMU ONPefeneHHbIX K1accoB

,U'eVICTByPOU.lMMM npaBoBbIMXA  HOpMaMn U Bblpa6OTaHHbIX HpaKTMKOIz
MPUMEHEHNA ITUX HOPM.

MpeanonoXnmM, Cyf YCTaHOBW/, UYTO OGBMHSEMbIA YMBbILLEHHO
MPUYUHUA TIOBPEX/EHWE MOTEPMEBLUEMY, B Pe3y/ibTaTe Yero mMocnea-
HUA MWIWACS  3pEHWs Ha OfuH rnas. [eicTBytowmiA  3aKoH (CT. 142
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YK)*® nofj06Hble AesHNs PacLIEHNBAET KaK THXKKNE TeNecHbIe NoBpeXx[e-
Hua. Cyabu, NoABeAs YCTAHOBMEHHbIV UMW (PAKT NOA COOTBETCTBYHOLLYIO
[N Hero Mepky 3akoHa (gucnosuuymio u. 1,cT. 142 YK), aenatoT Bbi-
BOZ, YTO 0OBMHAEMbIN COBEPLUWA MPECTYNeHNe, NpeLycMoTpeHHoe Y. 1
CT. 142 YK v pacueHnBaemoe Mo 3aKOHY Kak YMbILW/IEHHOe TSHXKKOe Te-
NeCHOe MOBpPEeXAeHMe.

MOXHO /11 ONPOBEPrHYTH 3TOT BbIBOA CYAei?

CoBepLUEHHO HEBO3MOXHO, MO0 3TO (haKT, YTO AENCTBYHOLMIA 3a-
KOH pacLeHMBaeT Takne LesHWs KaK YMbILLIEHHOE TSHXKKOe TeNecHoe no-
BPEXAEHWE, noaniexallee Ksamgumkaumm no 4. 1 c1. 142 YK. 310 TaKke
BEPHO, KaK YTBEPXAEeHWe, UTO ABaX bl ABa — YeTblpe. HO 3TO M 3HauuT,
YTO [jaHHbINi BbIBOJ, CY/a BbIPAXKAET 0OBEKTUBHYIO UCTUHY.

AHANOrMYyHO 06CTOUT U C 0BLLECTBEHHO-NOMMTUYECKON OLEHKOM,
MPECTYNNEHNS 1 CaMOro NPECTYMHUKA.

B npuBefeHHOM Hamu cfiyyae cyfbW, AaB NPaBUIbHYIO topUanYe-
CKYI0  KBa/IM(DMKALMIO NPECTYMNNEHNIO, BbISCHAIOT BCHO COBOKYMHOCTb
(haKTUYECKMX 0BCTOATENBCTB, BAMSIOWMX HA ONpejeneHne mepbl Haka-
3aHNs. 3aTem 3T 0OBEKTMBHO CyulecTBytowme hakTbl OyayT Cyabsmu
B3BELLEHbI C TOYKM 3PEHNS LECTBYIOLLMX B JaHHOE BPEMS HOPUANYECKNX
MOHATUI N KPUTEPNEB.

UT0 370 3a KpUTEPUMN?

310, BO-NepBbIX, caHKumMa Y. 1 c1. 142 YK.

Bo-BTOpbIX, yKa3aHUA 06Lein YacTu YK, ycTaHaBnvBarowme npa-
BWMA 6 TOM, Kakue (PakTbl M B KaKOW Mepe BAWSHOT Ha CTeneHb OnacHo-
CTW NPECTYNNEHNS W NPECTYMNHUKA, a CNeoBaTeNbHO, U Ha Mepy Hakasa-
HUA.

B-TpeTbnX, pasfMuHble KpUTepuu, BblpabOTaHHbIE MPAKTUKOW W
CyLLeCTBYIOWME B [aHHOe Bpems. [locnegHue, KOHKPETU3NPYS U fLeTa-
NN3NPYS yKasaHWsi 3aKoHa, 0600LaloTCs, 06BEKTUBMU3MPYHOTCS B CYLLe-
CTBYIOLLEN HOPUANYECKON NTepaType, B COOTBETCTBYIOLLMX, BEAOMCT-
BEHHbIX YKa3aHWUAX U T. 1.

HakoHeL,, B-4eTBepTbIX, 3TO MpPaBOBble, MOAUTUYECKME W WHble
MAE0Nornyeckne B3rnagbl Cyaen, ABNAIOWMECH B KOHEYHOM CYETe Bbl-
paeHNeM WHTEPEeCOB U MOTPeGHOCTEN OnpefeneHHbIX rocrnoAcTBYO-
LMX KNaccoB, B AaHHOM Cny4yae — WMHTEPECOB U NOTPebHOCTeR paboye-
ro Knacca u BCex TPY>KEHNKOB COLMAIMCTUYECKOTO 06LLecTBa.

Vcxoas u3 dakTuuecknx 06CTOATENbCTB fena, a Takke U3 cylle-
CTBYIOLUMX B [aHHOE BPEMS HOPUANYECKUX N UHBIX KPUTEPUEB U MOHS-
TWA, CyfbW enatoT BbIBOf, UTO MPECTYMN/eHNe W MPECTYMNHUK OMNacHbl

%83 nech 11 B fanbHeliLem, eciiv He 6yeT CAeNaHo CrieLyanbHbIX OrOBOPOK, UMEIoTCS
BBMaY YK 1 YK PCPCP.
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[/15 06LL,ECTBa B TaKoi Mepe, YTO K BUHOBHOMY I0/KHA ObITb MPUMEHEHa
TaKasi-To Mepa HakasaHWusl.

Ecnn hakTbl 6bINM YCTaHOB/EHbI JOCTOBEPHO W CYLLECTBYHOLME
IOPUANYECKIE W UHblE KPUTEPUM U MOHATAS K HUM ObIIN NPUMEHEHDI
MpaBWbHO, TO U Pe3ynbTaT AO/MKEH NOMYYNTLCA HE3aBUCKMBIA OT TOrO,

KTO  Npou3BOAWA OLIEHKY, TO ecTb pe3y/bTaT JO/KEH ObiTb 06bEKTUB-
HbIM.

[a nHaue 1 Henb3si cebe NpeacTaBnTb.

Ecnm 6b1 feno 06cTosno nHave, TO eCTb eCn Bbl 3TV PesynbTaThl
3aBWCENN IULWb OT MHAMBUAYILHOTO OTHOLLEHUS CYAel K paccMaTpu-
BaeMOMY VMU AesiHNi0"*® 1 BCMeACTBME 3TOrO He MOF/N BblpakaTb 06b-
eKTUBHYI UCTWHY, TOFfa 3TV BbIBOAbI Cyfeld Henb3st 6b110 Obl HUA OMpO-
BEPrHyTb, HU 060cHOBaTb. OmnpoBepratb WM 0OOCHOBbLIBATb MOXHO
TOMbKO TaKue BbIBOAbI, KOTOPble MOTYT MPeTeHA0BaTb Kak Ha J0CTOBep-
HOCTb, TakK W Ha, HeAOCTOBEPHOCTb. BbIBOABI >Ke, KOTOpble MOKOSATCS
NNLWb Ha cyry6o MHAMBMAYaNbHOM «OTHOLUEHWW CYAeil K paccMaTpu-
BaEMOMY MMM AESHWIO», He NPeTeHAyHoWWMe Ha JOCTOBEPHOCTb, M KOTO-
pble, CNeaoBaTeNbHO, He/b3s COMOCTaBUTL C OOGBLEKTMBHO Cylle-
CTBYHOLLMMI thakTamu, BOOGLLE HeMb3s MPOBEPUTS.

Ecnm 6bl B XXM3HM 0OGCTOSNIO MMEHHO TaK, TOraa Kaxaplid Ccyabs
CMOr Obl «MEPUTb Ha CBO apLUMH» W €ro BbIBOAbl HEMb3sl ObINO  HU
MPOBEPUTb, HW TeM 6oiee MOMPaBnUTb. ACHO, YTO NPK TAKOM MO/OXKEHNUN
MpaBoCy e OKas3anochk Obl BO BAACTH MPOM3BONA.

K cuacTblo, B XM3HU Bce ObiBaeT MHade. J1to6oii BbiBOf, Nto6oe
CY)X[IEHME, ECIN pacCMaTPMBaTb MX C TOUKW 3PEHNS XapaKTEPUCTUKMN Kak
3HaHMs 06 OKPY)KaKoLLEn Hac AeACTBUTENBHOCTU, MOTYT ObiTb NGO MC-
TUHHBIMU, NGO HE UCTVHHBIMK, MBO, HaKOHEL,, BEPOSITHO U BO3MOMX-
HO UCTUHHbIMK. CY>XIEHWIA N BbIBOAOB, KOTOPbIE He MPUHaANeXann Obl
HW K OHOMY W3 3TUX BWOB 3HaHWS, NOTMKa He 3HaeT.

CnefoBaTenibHO, ¥ BbIBOAbl CYAeil OTHOCMTENIBHO KBanuMuKaumm
MPECTYNNEHNA N MepPbl HaKa3aHMS JOMKHbI NPUHaANeXaTb K OAHOMY U3
3TUX TPeX BUAOB 3HaHMA. OHM MOTYT BbITb KaK MCTUHHBIMM, TaK U Heuc-
TUHHbIMW. /IMEHHO NO3TOMY MX BMO/HE BO3MOXHO W AaXkKe HY>KHO nof-
Bepratb MpoBepKe, 060CHOBLIBATL Y MOTVBMPOBATL B MPUIOBOPE Cy/a, a
MpU OnpedeneHHbIX YCNOBUSX M OMNpoBepraTtb (B >Xanobe CTOPOHbI, B
MpOTeCTe, a TakXKe B OMPEeAENEHNM BbILIECTOALLENO Cyfan T. M.).

O TOM, 4YTO BbIBOAbI MPWUrOBOpPa OTHOCUTENBHO KBaM(MKaLMm
MPECTYN/EHNS U Mepbl HaKa3aHWS MOTYT BblpaXaTb OOBLEKTVBHYH WC-
TUHY W B NOAABNAIOLLEM OOMbLUNHCTBE CNy4YaeB BbIpaXatoT ee, Mpu3Ha-

% Cm. M. C. CTporosuy, MatepuanbHast UCTUHA W Cy/eGHbIe [OKa3aTeNbCTBa B CO-
BETCKOM Yro/fioBHOM npouecce, M., 1955, cTp. 65.
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tOT (DaKTUYECKM W Te aBTOPbl, KOTOPble HE BK/OYAKOT OLEHKM (aKToB
B COZepXXaHue UCTWHBI NOo Jeny.

B camom gene, camu 3TV aBTopbl TPeOyHoT, YTOObI OLEHKUN (haKToB
6bU11 MPaBUIbHLIMN.Y

Ho ckasaTb, UTO OLeHKa A0/DKHA ObITb MPaBUAbHON — 3TO U 3Ha-
uuT TpebosaTb ee [LOCTOBEPHOCTU, 06OCHOBAHHOCTW, OOBEKTVBHOMN MC-
TUHHOCTW.

MoryT B03pa3uTb, YTO CIOBO «MpaBU/bHaA» B OTHOLLEHUW OLLEH-
K/ TMPUMEHEHO aBTOpPamy B KaKOM-TO [pPYroM CMbIC/e, Hanpumep, B
CMbIC/Ie YKa3aHWSA Ha «3aKOHHOCTb» OLEHKW.

Ho Befb B faHHOM C/yyae peyb UAET 06 OLeHKe He KakK 06 ornpe-
JeNeHHbIX JeiCTBMAX Cyaei, HeobXoaMMbIX 4S8 NPaBUALHOTO MOyYe-
HUS BbIBOAOB, & UMEETCA B BUAY CaM BbIBOJ Cyfeld, UX CyXaeHue, TO ecTb
NX MbICAb. A MbIC/b, KaK U3BECTHO HE MOXET ObITb HU «3aKOHHOM», K
«MPOTUBO3aKOHHOM». K MbICIM UMEKOT OTHOLLUEHWE TONMbKO 3aKOHbI /10-
FMKW, 3aKOHbI MO3HAHWA, HO OTHIOAb HE HOPUANYECKME 3aKOHbl. 3aKOH-
HbIMW U HE3aKOHHbIMW MOTYT ObITb TOMLKO [AEWCTBUS OfAeN, UX No-
CTYNKW, a MbICAN Mt0Aei 6bIBAIOT TOMLKO JOCTOBEPHLIMW UM HELOCTO-
BEPHbIMK. Mo 3TOMy noBOAY O4eHb XopoLuo ckasan K. Mapkc. «[omu-
MO CBOMX [AENCTBUIA, — Nican OH, — S COBEPLUEHHO He CYLLECTBYH A1
3aKOHa, COBEPLLEHHO He ABNAIOCH ero 06bekToM».” CnefoBaTenbHo, CKa-
3aTb B OTHOLLEHWW TOTO WM MHOTO BbIBOAR, CYXKAEHWS, B OTHOLUEHWU
TO UM MHOW MBbICNK, YTO OHU «3aKOHHbI» WM «MPOTUBO3AKOHHBI",
— 3HAYUT OJHO M3 ABYX — 60 WUMETb B BWAY U3BPALLEHHOE MNOHS-
TWe O 3aKOHAaX U 3aKOHHOCTK, IM60 NPOCTO BbICKa3aTb HEMENOoCTb.

WTaK, npaBU/bHbIE OPUANYECKME W OBLIECTBEHHO-MIONNTUYECKME
OLEHKM (haKTUYECKMX 0GCTOSTENLCTB YrONOBHOTO fefia W ecTb 00beK-
TVBHO UCTUHHbIE OLEHKU, BbIBOAbI W CyXAeHus. CTano GbiTb, OHW He
MOTYT He BXOAUTb U B COAEPXaHWe UCTUHLI MO YrofioBHoMY Aeny. Crie-
[0BaTeNbHO, U UCTUHY MO NOBOMY €Ny HEMb3A CUUTATb YCTAHOB/IEHHOM
B MOJ/IHOM ee 0GbeMe, NOKa CyAy He Yanock, TOMUMO JOCTOBEPHOIO YC-
TaHOB/EHWS (DaKTOB, aTb UM JOCTOBEPHYHO, UCTUHHYIO OLIEHKY.

8 Cm. M. C. CTporosuy, MaTepuanbHas UCTUHA U CyfjeGHble [J0Ka3aTenbCTea B COBETCKOM
yronoesHom npouecce, M., 1955, ctp. 63—64; M. J1. LLindhmaH, OCHOBHbIE BOMPOCHI TEOPUU
COBETCKOr0 I0Ka3aTe/IbCTBEHHOr0 npasa, M,, 1956, cTp. 26—27.

81 K. Mapkc n @, Surensc, Cou.,T. 1, u3g. 2-e, cTp. 14.
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®. H. PATKYJINH
O6wure npobnembl npoueccyasbHOro JoKa3blBaHUA.
N3paHne BTOpoOe, JOMNOJITHEHHOE.
M3p—Bo KasaHckoro yH-ta, 1976, c. 25-34

Llenb AoKa3bIBaHUS B COBETCKOM Yro/I0BHOM MPOLIECCe

Teopnsi MO3HaHUS MapPKCWUCTCKO-NIEHWHCKON mnocodmns  paeT
KoY K eJMHCTBEHHO BEPHOMY PeLLEHMI0 1 BOMpOca C Liesn npoLeccy-
aNbHOr0 [10Ka3blBaHUs. PelumtenbHO oTBepras Heeepue B CNOCOGHOCTb
Ue/I0BEYECKOr0 CO3HaHWS [OCTOBEPHO OTpaXaTb pPealbHYH [JeicTBu-
Te/IbHOCTb, OHA B Ka4eCTBe LieN NO3HaHUsA BO BCeX cthepax coLmanbHOM
XXM3Hb MPU3HAET TONbKO 06BEKTUBHYIO MUCTUHY. 3Ta METOLOMOrMYECKas
yCTaHOBKa KacaeTcs /1H060i pasHOBUAHOCTW MO3HAHWS, B TOM 4uche
MPOLIeCCYa/IbHOr0 0Ka3blBaHU.

B COBETCKOM YrofioBHOM MpOLecce Lenblo [oKasblBaHUs BCerpa
ABNAETCA VMEHHO 06bEeKTUBHAA UCTUHA. [MOKa 3HaHWA OpraHoB cyga,
npeaBapuTeNlbHOrO paccnefiloBaHNA U NPOKypaTypbl 06 06CTOATENbCTBAX
Jena He UCTUHHbLI (2 NWWb NPeanonoXUTeNbHbI), 3Ta Leb He MOXeT
CUATATBLCA JOCTUTHYTOM.

[na 6ypxyasHbIX HOPUCTOB ObINI0 U OCTaeTCA TPAAULMOHHLIM OT-
puLaHue JOCTYMHOCTW 0ObEKTUBHOM UCTUHbLI MO Aeny. Ecnu gaxe Heko-
TOpble 13 HUX MO3BONAKOT cebe roBopuTh 06 UCTUHE B CY/e, TO TPAKTYIOT
ee CyObeKTMBMCTCKU, C MO3ULMIA NparMaTu3Ma, Heono3uTUBMU3Ma, KOH-
BEHLIMOHAIM3Ma M MHbIX MOA0GHbLIX «LWKOM». Bce 3T0 ganeko He cnyvaii-
HOrO 33 TaKMM OOBACHEHMEM LieNn [OKa3blBaHUSA B CY/e CKPbIBAETCA MO-
MbiITKa OMNpaBAaTb MPOM3BOA, KOTOPbIA CTajl MOCTOSAHHLIM CMYTHUKOM
OYpP>Kya3HOro yrofioBHOro CyJonpon3BOACTBaA.

FABnsAncb rny60KO OLWMBOYHLIMU BbICKa3blBaHWA W OTAENbHbIX
COBETCKUX KPUMWHANCTOB, CO3[aBaBLUMe MOYBY ANA CYAEOHbIX peLue-
HUI HO BEPOATHBLIM (DaKTaM W BbIBOAAM. STU CYXKAEHUS B THOCEO/Or NYe-
CKOM NJiaHe HeCKONbKO OTAnYanuck apyr ot gpyra. Ecnn, Hanpuvep, M.
A. YenbLoB MCXOAWN U3 HEBO3MOXHOCTU JOCTUXEHUS 0OBEKTUBHOMN MC-
TWHbI NO HEKOTOPbIM fenam, To A. A. BbilMHCKMiA, C. A. [oNyHCKUA 1
B. C. TafieBOCAH NpUXOAUN K OLUMGOUHBIM 3aKNOUEHUAM U3-3a NPOTK-
BOMOCTAaB/IEHNAA UCTUHbI OTHOCWUTENIbHOW UCTUHE abCONMOTHON M CMeLLe-
HUS MEePBOI U3 HIX C BEPOATHBIMU CYXXAeHUsMU. Ho, Tak unm nHave, atu
B3r/N154bl NPOTUBOPEUNN MaPKCUCTCKO-NIEHUHCKON TEOPUN OTPaXKEHMSA 1
3afja4aM COBETCKOro cyfa. B HayyHOM rnjiaHe OHU Oblfn HECOCTOATESb-
Hbl, @ NPaKTUYeCKM AaBa/iv BOSMOXHOCTb A8 MPUHATUA HENpaBoCYAHbIX
peLueHuii No aeny.
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B HacTosLLee Bpems COBETCKas OpUANYeCcKas HayKa eaVHOLYLLHO
NCXOAUT U3 TOr0, YTO OPraHbl CNeACTBUSA U Cy[a MOTYT W JOMKHbI yCTa-
HOBWTb NO feNly OOLEKTUBHYIO WCTUHY, NPUATU K eQMHCTBEHHO npa-
BWILHOMY, [OCTOBEPHOMY BbIBOJY 00 OOCTOATENLCTBAX, MOLMEXKALLMX
[0Ka3bIBaHUIO.

Moa 06bEKTUBHOW WCTWHOM B YrONOBHOM MpOLECCe MOHKUMAETCS
Takoe cofepXxaHue 3HaHuii (BbIBOAOB) 06 06CTOATENLCTBAX Aena, KOTo-
pOe BEpPHO OTPaKAET CYLLECTBYIOLLYHO BHE HALLEro CO3HaHWA peasib-
HOCTb. OTW BbIBOAbI UCT3LLHbBI, EC/IN OHWU COOTBETCTBYHOT TOMY, UTO BbLLO
N ecTb B 006LEKTUBHOI AeCTBUTENLHOCTY.

MapKCMCTCKO-1EHMHCKOE NOJIOXKEHWE 06 NCTOPUYECKOW YCNOBHO-
CTU Npeaenos NpUOBAMKEHUS HalLMX 3HaHWUIA K abCOMOTHOM UCTUHE, 06
MCTOPUYECKOI YCMIOBHOCTW KOHTYPOB pUCYeMbIX Hamn KapTuH peanbHOoi
[eNCTBUTENBHOCTM He AaeT HUKAKoro OCHOBAaHWS HU ANS NOAMEHbI OTHO-
CUTENIbHOW UCTUHBI BEPOATHLIMW CYXXAEHUAMM, HU 15 NPOTMBOMOCTaB-
NeHNS OTHOCUTE/NLHOW UCTUHBI aBCONKOTHOIA.

Bcsikass MCTUHA KOHKPETHa, Y OHa ABNSETCA O6BEKTUBHOW NNLLb
Torga, Korga abcontoTHO AOCTOBEPHO (XOTA M HEMOJSIHO) OTpaXKaeT pe-
aNbHYO [eliCTBUTENbHOCTb. Henb3d NpoBOAWTL MPUHLMMIMAIBHOE pas-
7NuKe MeXLY OTHOCUTENbHONW WCTUHOW M JOCTOBEPHOCTLIO (hakToB, YyC-
TaHaBNMBAEMbIX B YrO/I0BHOM Cy/JOMPOM3BOACTBE, U MbITATLCA TaKUM
00pa3oM 060CHOBaTb BEPOSTHLIN, YCNOBHbIA XapakTep 06CTOATENLCTB,
yCTaHaB/IMBaeMbIX opraHamu cnefctsus v cyga. OObeKTVMBHAA UCTUHA B
YroIoBHOM CYZIONPOU3BOACTBE AOCTUraeTcs TOMbKO TOrAa, Korja 3HaHus
006 MCKOMbIX (hakTax M WX Mpu3HaKax abcomMoTHO AOCTOBEPHbI, KOrja
3TN (haKTbl M3 «UCTUHbI B cebe» CTanm «MCTUHOM AN Hac». Hukorga
Henb3s yTBEPXAaTb 06 UCTUHHOCTM BbIBOLOB, HOCALLMX BEPOSATHbIN Xa-
pakTep. Jltobast, faxe camast BbICOKas CTEMeHb BEPOATHOCTU HE MOXET
3aMeHWTb CO60I JOCTOBEPHOE, UCTUHHOE 3HaHue npeameTa. OHa He uc-
KNHOYaeT TOro, YTO BbIBOAbI 06 06CTOATENLCTBAX Ae/a He COOTBETCTBYIOT
06BbEKTWMBHON felicTBUTENbHOCTU. M03TOMY OrpaHuYeHWe Lenu npoLec-
CYa/IbHOTO [0Ka3bIBaHWA BEPOATHBIMU CYXAEHUAMU MOXET NPUBECTU K
cyfiebHbIM owmnbKaM W, cTano 6ObITb, K FpyboMy HapyLLEHUIO couuani-
CTUYECKOI 3aKOHHOCTY.

KOHeYHo, AOCTWXKeHVe NMOAMHHONM Lienn AOKasblBaHus, T e. yCTa-
HOB/IEHNE 0OBLEKTUBHON UCTWHBI MO AeNy, HEPeAKO COMPSHXKEHO C 60/b-
LUMMW TPYLHOCTAMU. XOTA MO NOAABAAIOLLEMY OOMbLUMHCTBY €N Hallu
CnefoBaTenn 1 Cyfiby YCnewHo JOCTUratoT 3Tol Lienu, 0fHaKo B OTAeNb-
HbIX CNy4asx U3-3a onpefeneHHbIX 06bEKTUBHBIX U CYObEKTUBHBIX MPU-
YMH NYTb K UCTUHE HEMOMEPHO OC/IOXHAETCA, MakKCUMabHble YCUIUA
HaliTv ee He JalOT OXUAAEMOrO pe3y/bTata. Takue NpUMepsbl, B YaCTHO-
CTW, onuckiBaINCL Ha cTpaHuuax nedaty C. B. Kypbinesbim, B. [. Ap-
CEHbEBLIM W HEKOTOPbLIMW APYrMMU aBTOpaMu. Y fie/bHblli BEC 3TUX Cy-
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YaeB HE3HAUMTENEH, K TOMY XKE MO Mepe Aa/bHEMLIEr0 YCUNEHUS Hayuy-
HO-TEXHWUYECKNX BO3MOXHOCTEW W TOBbILLEHUS MPOKECCUOHANTBHOTO
MacTepcTBa CMEACTBEHHBIX M CyfAeGHbIX PaGOTHUKOB OH HEYK/IOHHO
yMeHbLUaeTcs. TeM He MeHee MoKa BCTPeYatoTCs fiena, no KOTOpPbIM BO-
npoc 0 Hannuum (OTCYTCTBUM) MPECTYMHOTO AESHUS WM O COBEPLUMB-
LEM Ero NnLe He Nosy4YaeT 0AHO3HAYHOTO OTBeTA. HO 3TO MPOMCXOAUT
He MOTOMY, YTO LIENIbI0 AOKa3blBaHWs MO [eNly He CTaBUTCS 06bEKTUBHAS
UCTWHA, @ MO TOV NPUYMHE, YTO AaHHAs LieNb OCTAETC He AOCTUTHYTONM,
BO3MOXHOE He MpeBpallaeTcs B AeiicTBUTENbHOE. M03TOMy NoAoGHbIe
[ena He [atOT OCHOBaHMWs [/ Kakoro-To ApYroro pelleHus Bonpoca o
Lenn floKasbiBaHWs. B COBETCKOM YrO/IOBHOM MPOLIECCE TaKOM LEMbio
BCEraa SBMSETCS YCTaHOBMIEHWE OGBEKTUBHOW UCTUHBI, U 3Ta LENb CTa-
BUTCA Mepeq CMeAoBaTeNeEM M CybsiMi BO BCeX 6e3 UCK/IOUEHNS CyYa-
X,

MoHsITMEM OGBEKTUBHOM WCTUHBI B YTOIOBHOM MPOLIECCE OXBaTbI-
BalOTCS, B MEPBYIO OYepefb, JOCTOBEPHbIE BbIBOALI OPraHoB MpeABapu-
Te/IbHOr0 Pacc/iefjoBaHws, Cyfa v MPOKYPaTypbl O HAIMUWK UK OTCYTCT-
BUW TeX KOHKPETHbIX (DAKTOB ¥ OBCTOSTE/NLCTB, KOTOPbIE MCCNEayHOTCA
no geny. Ho aTUM cofiepykaHue JaHHOTO MOHATWS He McueprbiBaeTcs. B
YrOIOBHOM Cy/j0NPOM3BO/ACTBE HE MEHEE BAKHO MO3HAHME CTEMeHU 06-
LLIECTBEHHOW OMacHOCTU W ApYrvX CBOWCTB YCTAHOB/EHHbIX (DAKTOB, Xa-
PaKTEPU3YHOLLMX X COLMabHO-MPaBOBOE CYLLECTBO. IMeBLIMECS B fieii-
CTBUTENLHOCTM (DaKTbl 1 MX CBOMCTBA — BHELLIHSAS U BHYTPEHHSS CTOPO-
Hbl COflEHHOTO—OAMHAKOBO 3HauYMMbl f/1s MPaBUILHOTO PaspeLLeHns
gena. Moka He Mo3HaHbl 1 CamMu UCKOMbIe (haKTbl, U BCE UX CYLIECTBEH-
Hble CBOIWCTBA, HeNMb3A MPWU3HATb WUCTUHY MO Aeny AOCTUTHYTOW, mo-
CKO/bKY NCTUHA BCETAa«eCTb y3HaHHAS CYLHOCTb ».

MpencTaBnseTcs HeyGeanTeNbHbLIM GbITYIOLLEE B Halleli lopuanye-
CKOIl NnTepaType MHEHWE O TOM, YTO COLMaTbHO-NPaBOBas CYLIHOCTb
COAESHHOTO He ABNSETCS KaTeropueli 0GbeKTUBHOM AENCTBATENBHOCTM U
He MOXET BK/IOYaTbCA B MOHATWE WCTUHbI MO feny. Jto6ble uepTbl,
CBOWCTBA M OTHOLLUEHUS IEAHUS, B TOM YMC/IE YUUTLIBAEMbIE B KAUecTBe
KOHCTPYKTMBHbIX MPU3HAKOB COCTaBa MPECTYMN/EHUS], CYLLECTBYIOT 06b-
eKTWBHO, HE3aBMCMMO OT CO3HaHUs CrefoBaTeNs, NPOKypopa U Cyaei.
BbisiBNeHMe, UCCME0BaHNE 1 OLIEHKA UX eCTb MO3HaHWe peasibHOi Aeli-
CTBUTE/NIbHOCTY, MPOHUKHOBEHWE B COLMANLHO-MPABOBYHO MPUPOAY MC-
KOMbIX (haKTOB. BbIBOAbI MO 3TOMY MOBOAY, (hOPMY/SMpyeMble B Mpa-
BOBOV KBa/M(MMKALMM, [OMKHBI BbITb TOXE UCTUHHBIMU, T. €. OTPaXaTb
NpaBuIbHO 0GBEKTVBHO CYLLIECTBYIOLLME CBOICTBA COAESIHHOTO U UX pe-
a/bHYH0 OMAcHOCTb A 06LiecTBa. TONbKO TOFAa AOCTUIAeTes Lefb Npo-
LieCCyaNibHOrO [J0KasbiBaHUs. Mo3TOMY Henb3si 0TOPBaTh OThICKaHUE UC-
TUHbL! MO Aeny OT MPUMEHEHUS CyabsMU (CRefoBaTeNeM, MPOKYPOpPOM)
HOPM COLMA/IMCTUYECKOTO MpaBa; 3TO — [iBé CTOPOHbI €AMHOr0 Mpo-
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Liecca TeCHO MepensieTaloLLyecs, B3avMONPOHUKAtOLLME acneKTbl 0ObeK-
TUBHOrO NO3HaHWS O06BEKTUBHOW peanbHOCTU. VIHOe pelLeHMe Bompoca
MPOTVBOPEYUT JIEHVHCKOMY YKa3aHWIo, YTO A1 MO3HaHWs npegmeTta
HY)XHO BHVUKHYTb B €70 CYLLHOCTb, OXBaTUTb 1 U3YUUTb BCE €r0 CTOPOHbI,
CBSA3U 1 ONOCPEeLCTBOBAHMSA, UTO «COBOKYMHOCTb BCEX CTOPOH SIB/IEHMS,
[EeNCTBUTENBHOCTM U X (B3aIMO) OTHOLUEHNS— BOT U3 Yero Cknafbisa-
eTCsA UCTUHAY.

HekoTopble U3 TeX COBETCKMX NPOLIECCYaMCTOB, KTO CrpaBeaavBo
BK/IIOYAET B COAEPKaHMe 0OLEKTUBHOM UCTUHBI MO feny 3HaHWs Cyaeit
(cnepoBatens) n o camux haktax U 06 MX NPaBOBOM CYLLECTBE, OCTaB-
NS0T 3a NpejenamMu 3TOM NCTUHBI BbIBOABI CyAa O Mepe HakazaHus. OHu
CUMTAIOT, YTO 3TV BbIBOALI MPOU3BOAHLI OT MO3HAHWUSA, HOCAT XapakTep
npuKasa 1 CKOpee CBfi3aHbl C MOHATVEM CMpaBeLIMBOCTU, HEXENN C UC-
TUHHOCTbLIO Cye6HOro NpuroBopa. STa TOUKA 3PEeHNS HaLl/la OTPaXKeHWe
1 B Haweii pabote «O6BUHEHME 1 cyaebHblil npurosop» (KasaHb, 1965,
cTp. 308). Ho Bce e cneayeT NpusHaTh, YTO OHA HEAOCTATOYHO Noc/e-
poBatenbHa. Mepa yronoBHON OTBETCTBEHHOCTW /MLA, BUHOBHOMO B CO-
BEPLUEHUN NPECTYNSEHNS, TOXKE XapaKTepusyeTcs M3BECTHbIMU OObLEK-
TUBHbIMM hakTopamu. Kak oTmeyan K. Mapkc, «ecnv noHATve npecTyn-
NeHWs MpejnonaraeT HakasaHwe, TO [AENCTBUTENIbHOE NPecTyr/eHne
npegnoniaraeT OMpefeneHHY0 Mepy HakasaHus», NpefenoM HakasaHus
BUHOBHOTO «[O/MKeH ObITb Mpefen ero aesHus». Cya B KaXAOM KOH-
KpeTHOM c/yyae 065i3aH HaiiT Takylo Mepy HakasaHus, KoTopas mpa-
BUbHO OTPaXaeT XapaKTep COAEAHHOTO W CYXWUT eAUHCTBEHHO BEPHBIM
CPEeACTBOM /191 MCMpaBfeHNs 1 NepPeBOCMUTaHNA BUHOBHOMO. Ecnn Takas
Mepa HaiieHa, OHa COOTBETCTBYET 06LEKTVBHOI peasbHOCTU, U COOTBET-
CTBYIOLLME BbIBOAbI CYAa ABNAOTCS, CTAN0 ObITh, UCTUHHBLIMU.

Ho npu Takom NOAXofe NOTMYHO 3aK/IKOUMTh, YTO MOHATUMEM 06b-
eKTWBHOI UCTMHBI MO ANy AO0/KHA .0XBATbIBATLCS HE TOMbKO Mepa yro-
NIOBHOTO HakasaHWsi, HO ¥ NioGas pyras Mepa topuanYecKoil oTBeTCT-
BEHHOCTW, OMpeaensiemMas Cy4oM B OTHOLUEHUW BMHOBHOFO. K coxkane-
HUIO, B paboTax Tex aBTOPOB, KOTOPbIE BK/OYAIOT MEpPY HaKa3aHus B CO-
JepXXaHve UCTWHbI, 3TOT MOMEHT He YKasblBaeTcs. Mexay Tem Mepa
rpaXaaHCKO-NpaBoBOK OTBETCTBEHHOCTU 3a MaTepuasbHbIA YLLEep6, npu-
UMHEHHBIA NPECTYN/EHNEM, XapaKTePU3YeTCs TaKUMU XKE OBLEKTUBHbI-
MU hakTopamu, Kak 1 Mepa HakasaHus. OHa TOXe [O0/KHA TOUHO COOT-
BETCTBOBATb PeaslbHOMY MO/MOXEHUIO BELLEHA, T. €. GblTb UCTUHHOIA.

Takum 06pa3om, Mof 06LEKTUBHOW UCTUHOI B YTONOBHOM CY[O-
MPOW3BOACTBE MOAPa3yMEBAETCH COOTBETCTBUE PeasibHO [AeiicTBUTENb-
HOCTM BbIBOZIOB MO A€My W O Ha/Mumi (OTCYTCTBUM) UCKOMbIX (DaKTOB, U
06 UX tOPUAMYECKM 3HAUNMBIX CBOWCTBAX, U O Mepe HOpUANYECKOl OT-
BETCTBEHHOCTU BUHOBHOTO. LIe/ib MPoLecCyanbHOro 4oKasblBaHWs MOXET
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CUATaTLCA JOCTUTHYTON TONBLKO B TOM C/ly4ae, KOrAa BCe 3TW BbIBOAbI
MPaBUIbHO OTPaXKAOT 0OBEKTUBHYIO PeanbHOCTb, ABAKOTCH UCTUHHBIMU.
MocKoMbKY coAepykaHne UCTUHbI B YrOMI0BHOM MpoLiecce He CBO-
OVUTCA K KOHCTaTauun OTAENbHOro (hakTta, HeMb3si OTHECTW ee K Yuchy
«BaHasbHbIX» UCTUH (BPOe TeX, 4To HanoneoH ymep 21 maa 1821 roga,
NoHgoH  HaxoguTcs B AHIuM U T. 4). HeybeautenbHo MHeHue H. H.
MoNsHCKOro 0 TOM, YTO «UCTWHa CyAeBHOro NPUroBopa» HOCUT UMEHHO
Takoii xapakTep. CBsi3aHHOEe C HAM YTBEPXAeHVe, 6YATO 4151 YrO/I0BHOTO
CyL0MpOM3BOACTBA HeNpreM/IeMbI (UAOCODCKME NOHATUA abCONOTHOM 1
OTHOCWTENbHOV MCTWHBI, XOTA U UMEET Psih CTOPOHHUKOB, OAHAaKO CO-
JepXnT B cebe METOA0/10rMYeckne U3baHbl. HeT cepbe3HOro 0CHOBaHMA
UCK/THOYaTb U3 Chepbl NPOLeCCyanbHOro AoKasbiBaHUA Te UK UHble du-
NOCO(ICKME KaTeropum UCTUHLI. B Xofe Takoro [oKasbiBaHMA, Kak U3-
BECTHO, MCCneayeTcs 60MbLIOKA KOMMIEKC CMOXHBIX COLUMANbHbLIX AB/e-
HUIA € X 6ECUMCNEHHBIMW MPU3HAKaMU U ONOCPeACTBOBAHUAMM, U OYeHb
Ba)KHO MPaBW/IbHO PeLUnTb, KakK pes3ynbTaTr UX Mo3HaHWA KOHKPeTUsupo-
BaTb MOCPeACTBOM KaTeropwii abCoMtOTHOM U OTHOCUTENbHON WCTUHBI.
Bonpoc 3T0T MMeeT He TO/IbKO MO3HaBaTe/IbHOE, HO W NMPaKTUYECKOe 3Ha-
ueHMe, MO0 OT HEro B 3HAYWUTENIbHON CTEMeHW 3aBUCUT ONpeAenieHwue
npeamMeTa 1 NpeaenoB foKa3blBaHWA MO Aeny.

Mpy paccMOTPEHUU [aHHOrO BOMpOCA B IUTEPATYpe HepeaKo OT-
HocuTeNbHas 1 abCoOMOTHAsA UCTVHA U30BPAKAKOTCA KaK B3aMOWCK/IHO-
yatowme. OfHN aBTOPbI CTPEMSTCH 060CHOBATb MHEHMWE, YTO LIENbIO [0-
Ka3blBaHWs B YTO/OBHOM MPOLIECCE SBNSETCS YCTaHOB/EHWE OTHOCUTESb-
HOM W TONMbKO OTHOCUTENIbHOM UCTUHBI, YTO MOCMEAHSS HUKAK HE MOXET
PacLEHNBATLCS Kak TO WU MHOE MPOSIBIEHWE UCTUHBI aGCOMHOTHON. Jpy-
rvie »ke, Ha06OPOT, EAMHCTBEHHO MPaBU/bHBIM CUMTAIOT MPUSHAHWE Lie-
Nbl0 [I0Ka3blBaHWS AOCTVKEHUS aBCOMIOTHOM UCTUHBI, BCAYECKN OTMeE-
)KEBbIBAsS €€ OT UCTWUHbI OTHOCWTE/bHOW. OfHAKO TaKoe «UU-Wn» He
MOXET GbITb OMpaBfaHo.

B. N. J1IeHVH HEOAHOKPATHO YKasblBasl, YTO «f/1f ANaNeKTUYECKOro
maTepuaiM3Ma He CyLLEeCTBYET HEMepexoAuMMON rpaHu Mexgy OTHOCW-
TeNbHOM 1 abCoONOTHOM UCTUHOM», YTO «abCOMOTHOE M OTHOCUTENBHOE,
KOHEYHOe M GECKOHEYHOE = YaCTW, CTYMEHW OJHOTO W TOr0 >Xe Mupa».
CyTb BOMpoca 0 COOTHOLLEHWW abCOMOTHOM U OTHOCUTENBHOM WUCTWHBI,
no cfosam JIeHVHa, COCTOUT B PeLLeHUn TOro, «MOryT /N Ye/IOBEYECKUE
NPeACTaBNeHNs, BblpaxatoLye 06beKTUBHYIO UCTUHY, BbipaXaTb ee cpa-
3y, Uennkom, 6e3ycrioBHO, abCONOTHO WM XKE TONbKO NPUBAN3NTENbHO,
oTHocuTenbHO». [lanee B. W, JleHWH nofjyepkuBasl, 4YTO «MNPU3HaBaTb
00BLEKTUBHYIO, T. €. He 3aBUCALLYIO OT Ye/loBeKa U OT YesloBeYecTBa u1c-
TUHY, 3HAUYUT TaK WM WMHaye MNpU3HaBaTb abCOMOTHYIO UCTUHY», YTO
«Y4e/I0BEYECKOE MbILLSIEHWe NO MPUpOofe CBOE cnocobHO faBaTb W AaeT
HaM abCOMOTHYIO UCTUHY, KOTOpas CKNafblBaeTcsa M3 CyMMbl OTHOCU-
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TeNbHbIX UCTUH». W3 3TUX NEHWUHCKUX MOMOXEHWIA SIBCTBYET, UTO B /t0-
60i1 cthepe coLmanbHO XU3HKW, B TOM YMC/e B NMPOLIECCYa/lbHOM A0Ka3bl-
BaHUW, NPW YSICHEHUW COOTHOLLEHNSI OTHOCWUTE/bHOI 1 abCOMKOTHOW MC-
TUHBI HEMb3A UCXOAUTb U3 «IMB0-MB0.

OfHa 1 Ta ke 06bEKTVBHAA UCTWHA OTHOCUTE/NbHA MO OTHOLLEHNHO
K KOHKPETHOMY NpeAaMeTy B LIENIOM, KaK HOCUTENHO HENCYEpNaemoro
MHOXECTBa CBsi3eld, CTOPOH U OTHOLLEHWA, HO OHa abCoONOTHA MO OTHO-
LLEHMIO K TEM CBOICTBaM MpeAMeTa, KOTOPbIE Y)Ke YCTaHOB/EHbI U OTO-
6paxatoTcs afekBaTHO. OTHOCUTE/bHAsA UCTMHA BCErAa BKOYAET B Ce6S
yacTuupbl abCcoMOTHOW WCTWHBI, a MOCNeAHss NPOSIBNSETCS B OTHOCU-
Te/NbHbIX UCTUHAX, CKNAAbIBAETCA U3 HUX. DTU UCTWHbI OT/IMYALOTCA Apyr
OT fipyra He MO CTeneHn JOCTOBEPHOCTM OTpaXKaeMbIX MMM (haKTOB U 3a-
KOHOMepHOCTel; OHW 06e OAMHAKOBO — BWbl OOBLEKTUBHOW UCTUHBI,
CNy>aT 06bEKTUBHBLIM MO3HAHWEM PEa/IbHOM XXM3HW N HECOBMECTUMbI C
CyObEKTMBM3MOM, C HEJOCTOBEPHbLIMM BbiBOAaMU. OTnuMe Mexay ab-
CO/IIOTHOM M OTHOCUTENbHOM MCTUHOW 3aK/OYaeTCs TOMbKO B CTEMEHU
Mo/IHOTbI 0TOBpPaXKeHUs nccnedyemoro npeameTa. Mepsas U3 HUX npef-
ronaraeT McyepnblBatoLlee Mo3HaHWE KOHKPETHOMO MpeAaMeTa B LIENOM,
BO BCEX €ro CBA3AX M MHOroobpasvuu. BTopas 0xBaTbIBaeT NMLb Onpeje-
NeHHble CBOMCTBA (MYCTb fJaXe OYeHb BaXKHbIE) 3TOF0 MpeAMETa, XOTH
OHa OTPaXXaeT UX TOXE [JOCTOBEPHO, aBCOMOTHO NPaBU/IbHO.

OO6beKTMBHas WCTWHa, YCTaHaBNMBaemasi B YrO/IOBHOM CyAOMpo-
M3BO/ACTBE, OTHOCMTE/IbHA B TOM CMbIC/IE, YTO OHa OrpaHMyeHa paMkamu
npeAMeTa 1 NpedenoB [0KasblBaHWSA, He MCYEPTbIBAET MUCCeAYEMbIX MO
[eny 06CTOATENbCTB BO BCEX MX [eTansx, CBA3AX U MPOsBAEHMAX. B To
)KE BPEMS OHa COZEPXKNT «YaCTULIbl», «3epHa» aBCONMOTHOW UCTUHBI, NO-
CKO/bKY BCE Te CBOICTBA MCKOMbIX (haKTOB, KOTOpblE MMEKT 3HAYEHUEe
AN MPaBWIbHOTO paspeLleHnst [ena, yCTaHaBMMBAKOTCA MCYepMblBato-
LM 06pa3om.

Vcxopas 13 3aToro, MHOrMe COBETCKME KPUMUHAMIMCThI CMpaBe/IMBO
CYMTAlOT, YTO B YrO/IOBHOM MPOLECCE, KaK 1 B ApYrux cepax nosHaga-
TeNbHOM [eATeNbHOCTU, JOCTMraemasi No Aeny WCTWHA, OTpaxaroLas
00BLEKTVBHYHO peaslbHOCTb IOCTOBEPHO, HO B OMpeAeneHHbIX rpaHuuax,
MOXET paccMaTpuBaTbCA U Kak OTHOCUTE/bHAsA W KakK abco/oTHas MCTu-
Ha. OfHaKo HEeKOTOpblE aBTOPbI YMPEKAOT MX BO BBEAEHWUN «HECYLLECT-
BYIOLLIEN [BONCTBEHHOCTU UCTUHbI», B «MEXaHUYECKOM MEPEHECEHUU» B
061acTb CyA0NPOM3BOACTBA AMANIEKTUKM abCOMHOTHOIO 1 OTHOCUTESTbHO-
ro, B CMELLeHUN Ux 1 T. 4. Mexay TeM B Ae/CTBUTENbHOCTU HUYEro Mo-
[OGHOro He NPOUCXOAUT.

B yronosHom npoLiecce UCTUHa OTHOCUTE/NbHA, MOCKO/MbKY AOKa-
3blBaHME MO [AO€eNy He BbIACHAET HEKOTOPbLIX I'IO,qu6HOCTEI7I MCKOMbIX
(*JaKTOB N UX CBA3el C OCTa/IbHbIMW IBNEHUAMMN BHELLIHETO Mupa, NLLEH-
HbIX Kakoro-nu6o HOpPUANYECKOTOo N [0Ka3aTe/IbCTBEHHOro 3HayeHus. B
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TO XXe BpPeMs 3Ta UCTMHA abCoOTHA B TOM OTHOLLIEHUM, YTO ee CoAepXa-
HKe NOMHO 0TOBPaXKAET Te CTOPOHLI'(CBOICTBA, CBA3N) MCCNedyeMbIX 06-
CTOSTE/NLCTB, KOTOPbIE NOA/IEXAT YCTaHOBMEHUIO MO AeNy.

B cKazaHHOM HeT HMYero nNpoTyBOpeYnBoro. Jaxe camas npocras
UCTWHa BCErda HenosHa, U OHa NpeacTaBfsieT COO0M MPOLECC, B KaXK4oM
Liare KOTOPOr0 COYETalTCs OTHOCWUTENIbHOCTb MOJSTYYEHHOr0 3HAHUA W
abCcoNOTHOCTL cofiepXkaHuns. Beuay CBOe KOHKPETHOCTM W HEMOHOTLI
N0bas UCTMHA MOXKET XapaKTepu3oBaTbCA M KakK OTHOCMTENIbHAA M Kak
abcontoTHas.

Ho npwn Bcex ycnoBusix 3T0— 00bEKTUBHAS NCTMHA, KOTOpas ab-
COMIOTHO AOCTOBEPHO (XOTS M HEMOJSIHO) OTPAXaeT peanbHy AelCTBU-
TeNbHOCTb. Llenb npoueccyansHoro JokKasbiBaHUs MOXKET cuMTaThes 4oc-
TUFHYTOW TOMbKO B C/lyyae, KOrfa 3HaHWs OpraHoB NpeaBapuTeNisHOro
paccnefoBaHmMs, NPOKypaTypbl U cya 06 06CTOATENbCTBAX Aena U 06 KX
HOPUANYECKN 3HAYMMBIX CBOMCTBAX MOMHOCTHIO JOCTOBEPHbI U COOTBET-
CTBYIOT, 6€3YC/I0BHO, TOMY, YTO GbIfI0 M €CTb B PEaIbHON XU3HW.
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["opekuia ™. ®., Kokopes /1. [1., 9nbkuHg M. C.
Mpobrembl J0Ka3aTeNbCTB B COBETCKOM YrO/I0BHOM MpPOLiecce
BopoHex, 1978, c. 57-69

LIENb, MPEAMET U MPEAE/1bI JOKA3BIBAHNA
YCTaHOB/EHME UCTVHbBI — LiE/b I0Ka3bIBaHUS

B yronoBHom npouecce, kak B 060i gpyroii cdepe o6uyecT-
BEHHOW >XU3HW, JENCTBYIOT NIOAN, CTPEMALLMECS K. OMNpedeNieHHbIM Lie-
NAIM, MOCKO/bKY W 3[4€Cb «HUYTO He fenaeTcsl 6e3 CO3HATebHOro Hame-
peHus, 6e3 >xenaemoli uenu». MpaBuibHOE onpefeneHne  HopMaTBHOE
3aKpensieHne Takux Leneii NpesonpefenseT: a) yACHeHWe LeneHanpas-
NEHHOCTW YrO/IOBHO-MPOLECCYaNbHON AeATENbHOCTU, KaK M COOTBETCT-
BYHOLUMX MPaBOOTHOLLEHWIA; 6) COAECTBME ONTUMa/IbHON 3W(EKTUBHO-
CTW TaKol [esaTenbHOCTU (MPaBOOTHOLLIEHMIA), MOCKOMbKY (Npu BCel
CMOPHOCTN MOHATMA 3((EKTMBHOCTU MpaBa WM NPaBONPUMEHUTENbHOM
[eATeNbHOCTM) 6ecCnopHbIM KpuTepueM UX 3(EKTUBHOCTU SIBMSIETCS
peasibHOe [OCTVKEHME XKEeNaeMblX pe3ynbTaToB; B) peLumTeNlbHOe Ornpo-
BEPXKEHME MPUMEHUTENBHO K AaHHON cepe 06LLECTBEHHOM XXU3HW Ma-
KNaBeNMNCTCKON KOHUENUUM — «LeNb OnpaBAblBAaeT CPeAcTBa», MO0
3(PeKTUBHOCTb COOTBETCTBYIOLLEN AeATeNbHOCTY (MPaBOOTHOLLIEHWIA)
npegnonaraeT JOCTUXXKEHME XKenaeMblX Pesy/bTaToB He No6bIMU CpeacT-
BaMW, a TOIbKO COOTBETCTBYIOLLIMMUN XapaKTepy Xenaemblx Lenei. «Lenb
He MOXeT ornpasfaTb CpeAcTBa...— crpasefnnso 3amedan A. ®. KoHn.—
BbICOKMe Lenn NpaBoCcygHOroO OrpaxaeHns 06LLecTBa U BMECTE 3alLuThl
JIMYHOCTM OT HECTPABEAIMBOIO 0BBUHEHNS AO/MKHBI LOCTUIaThCs TONBKO
HPaBCTBEHHbIMW CMOCO6aMM U NpUeMamm».,

Llenn yronoBHoro npouecca, 3akpenneHHble cT. 2 OCHOB Yro-
noBHoro cygonpounssoacTaa (cT. 2 YTK), cocToaT B GbICTPOM U MOSHOM
PacKpbITUM NPECTYNAEHUA, N300/IMUYEHNN BUMHOBHBLIX W OBGecrneveHun
NpaBWAbHOIO MPUMEHEHUS 3aKOHa C TEM, YTOObI KaXX/bli COBEPLLMBLUIA
npecTynneHve Bbin NOABEPrHYT CNpaBes/IMBOMY HakKa3aHW0 U HWU OJWH
HEBMHOBHbI He Obl/1 NPUBMEYEH K YIONOBHOW OTBETCTBEHHOCTU U OCYX-
JeH.

YTronoBHOe CyLONPOU3BOACTBO JO/DKHO CMOCOGCTBOBATL  YK-
PEnEHN0 COLMANNCTUYECKON 3aKOHHOCTW, NPEeSYNPeXAeHNI0 U NCKO-
PEHEHUIO NPECTYNNEHUA, BOCMIMTAHWIO TPaXXdaH B AyXe HEeYKIOHHOro
UCMO/IHEHUS COBETCKMX 3aKOHOB W YB&XKEHWUS MpaBw/» coLmaimcTuye-
CKOro 06LLeXUTKS.

Hac He JOMKHO cMyLlaTb TO 06CTOATENLCTBO, YTO COLEpXKaHue
LieN1eil yronoBHOro Cyfonpovn3BOACTBA 3aKOHOZATelb BKNaAbIBAET B MO-
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HATWe 3afa4, NOCKOMbKY HIOAHChI MOHATUI «LEMN» U «3afaum» Nnexart He
B pas3MunMM WUX COAEPXKaHWs, a B BO3MOXHOCTW PasHOACMEKTHOro Wuc-
nonb3oBaHus. Kateropus «uenb» —: (UIocodckas; KaTeropus «3agada»
nveeT 60see NpaKkTUYeCKoe, XUTelickoe ynoTpe6neHue. Mostomy, Korga

.JaHHas KaTeropus NogBepraeTcs UCCNef0BaHNIO B ee PUI0COCKOM Bbl-

PaXXEHUN—BHYTPEHHEM (KaK MbIC/IUTENIbHOE OTPaXXEHWEe MOTPe6GHOCTel B
HepaspbIBHOM €AMHCTBE CO CTPEM/IEHMAMM, MHTEpecaMu 4enoBeka) W
BHELLUHEM (KaK CyObEKTUBHOE OTPAXKEHME 0OBEKTUBHO, PeasibHO CYLLECT-
BYHOLMX BO3MOXHOCTEW [e/iCTBUTENIbHOCTW, BHELUHEro Mupa), Cyobek-
TMBHOM (MOCKOMbKY Lenn (opMynnpytoTcs fI0AbMKU) M OObEKTUBHOM
(NOCKOMbKY OHW OMPeaenstoTCs B KOHEYHOM CYeTe MaTepuaibHbIMKU YC-
NOBUSIMU XXM3HW 06LLECTBA), CEAYET UCMOMb30BaTb NOHATHE «Lefb». B
TeX Xe Cnyyasx, Korga peyb WAET O BbIPXKEHWUN COLEPXKaHWsa 3TOl Ka-
TEropuu B ONpeAeNieHHbIX NpaBunax NoBeAeHUs, B HOPMATMBHbIX aKTax,
B HamMpaB/EHHOCTN KOHKPETHOM MPaKTUYeCcKon AesTenbHOCTH, bonee Le-
NecoobpasHo Mo/b30BaTbCA NOHATMEM «3afaua», Kak 3TO U AenaeT 3aKo-
HofaTtesnb B CT. 2 OcHoB (cT. 2 YTIK).

AHanu3 uenein (3agay), 3akpenseHHbix cT. 2 OcHoB (CT. 2 YTK),
[aeT OCHOBaHWe YTBEpPXAaTb, YTO, COCTaB/sA Lie/b fOKa3blBaHUs, yCTa-
HOB/IEHNE WCTUHbI BXOAUT HA MOMOXEHUS OAHOT0 M3 KOMMOHEHTOB B
06LLMe Len COBETCKOro Yro/IoBHOIO MpoLecca. ATO HaxoAWT CBOe MOA-
TBEPXKAEHME B HOPMATVBHOM TPe6OBaHMM NOTHOFO PacKpPbITWS NPeCcTyn-
NEHWIA, N306/IMYEHNS N HaKa3aHWS TONbKO BUHOBHbLIX, YCTPAHEHMS Npu-
B/IEYEHNS B KA4ECTBE 0OBUHAEMBIX'M OCYXKAEHNS| HEBUHOBHbIX.

Takast KOHCTPYKUMS MpefcTaBnsieTcs O6LEKTMBHO OMpaBAaHHOM
MOTOMY, YTO [JOKasblBaHWe B KaueCTBE LEHTPaIbHOMO, CTEPXHEBOIO
KOMMOHEHTa Yrof0BHO-MPOLECCYyanbHOM AeaTeNbHOCTM 0bpasyeT Heob-
XOAMMOE CBOICTBO BCEr0 YrO/IOBHOrO CyAONPOM3BOACTBA. [M03TOMy
Le/b [OKa3blBaHWs 06pa3yeT COCTaBHYH YacTb 0OLUMX Lieneil YronoBHo-
ro npouecca.

UTo >Xe Takoe OObeKTVMBHas WCTWHa B YrOMIOBHOM CyfLonpo-
n3BOACTBE?

Kak 1 BcsiKas UCTWMHa, 06bEKTMBHAA UCTWMHA B AaHHOR cdepe 06-
LLECTBEHHOM XXM3HW €CTb BbICLIAs (POpMa CyOBLEKTUBHOIO OTPaXKEHUM
00LEKTVBHOW AeNCTBUTENBHOCTM, €CTb MO/IHOE U TOYHOE COOTBETCTBUE
CYOBEKTVBHBIX CY)XAEHWUIA uccnegyemMbiM akTaM U 06CTOATENbCTBAM.
Tem He MeHee, UCTWHA B YrONOBHOM CYyJOMPOW3BOACTBE MMEET onpeje-
NEHHYI0 creumguKy, KoTopas, He NpeBpaLLlasi ee B Kakoi-To 0COObI BUA,
UCTWHbI, OT/INYAET UCTUHY, YCTaHaB/IMBAEMYIO B YIO/IOBHOM CyLONPOM3-
BOACTBE, OT WCTWHbI B Nt0GOIN WHOW cepe OOLLECTBEHHOW XW3HWU. B
yuncne Takmx 0COBEHHOCTEN criefyeT yKasaTb Ha NpeaMeT No3HaHus, T. e.
cneumnyecKnin Kpyr, PakToB, OTHOCALLMXCS K COBbITUIO, COCTaBy npe-
CTYNNIeHUsl, K NLamM, COBEPLUMBLUUM MPECTYNIEHNEe, U ApYruM 06CToS-
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TeNnbCTBaM, MOANEXALLMM YCTAHOB/IEHWIO MO YrOIOBHOMY fAefNy; Ha cpes-
CTBa 1 CMocobbl yCTaHOBNEHUS UCTUHBI; Na Npeaenbl AoKasblBaHUs (06b-
€M [10Ka3aTeNbCTB, HEOOXOAMMbIX [/ YCTaHOBMIEHUS COOTBETCTBYHOLLMX
06CTOATENLCTB, M CUCTEMA CEACTBEHHbIX U CyAebHbIX AeCTBUIA, Tpe-
OyembIX A5 NONYyYEHUs TaKUX J0Ka3aTeNbCTB).

YueT cneymguyecknx 0CO6eHHOCTEN NCTUHBI U ee CTaHOBNEHWS B
YrONI0BHOM CY/0MPOM3BOACTBE, Kak U CTPEM/EHWE NoKasaTb ee NPUHLK-
nuanbHoe, Ka4eCTBEHHOE OTAMYME OT TaK HasblBaeMoli (POpPMasibHON mc-
TUHbLI B 6YpXKya3HOM YrofoBHOM MpoLecce Npesonpeaenvam nocTaHoBKyY
B /IUTepaType BOMpoca O HaUMEHOBAHUW TaKOM WCTWUHbLI MaTepuasbHO.
OfHaKo cyTb BOMpoca He B TEPMUHOMOTN, & B COLEPXKaHUW, KOTOPOE B
COOTBETCTBYIOLUMIA TEPMUH BKNIaabIBaeTcs. MOHATHE XKe «MaTepuaibHas
UCTNHa» YNOTPe6sieTcs no CyLIECTBY B CMbIC/E UCTUHbI 06BEKTUBHOM C
YYETOM ee cneumnuky B chepe COBETCKOrO YrosioBHOrO Cy40npon3Bos-
CTBa U MPVHLUMNUANLHOIO OTANYMS OT (DOPMasibHOM WUCTUHBI (KEUCTW-
Hbl) B CYJ0MPOM3BOACTBE BypXKya3HOM, «IpUMeHeHUe K 3TUM Clydasm
TepMUHa «MaTepranbHas UCTMHAX MPaBUIbHO MOAYEPKMBAET Creundmnky
npeamera, — 3amedaetr M. C. Ctporosuy. — A Mosb3a OT TaKoro Ha-
VUMEHOBaHUs COCTOMT MPeXfe BCero B TOM, YTO UM PE3KO OTBEepraeTcs
BCSAKas BOSMOXHOCTb BblfaBaTb 3a UCTUHY B CyAeOHbIX fenax To, 4To oT-
BeYaeT onpeeeHHbIM KPUANYECKM YCNOBUAM, HO OTHOCUTENIbHO Yero
HET rapaHTUiA, 4TO ecTb UCTWUHA B AEACTBUTENbHOCTM, MO CYLUECTBY He
(hopMaribHoO, a «MaTepuanbHo». MocKobKY MaTepuanbHas UCTUHA — 3Ta
Ta e 06BbEKTMBHAsA MCTWMHA B NpuMeHeHWM (K CyaebHbIM Aenam, no-
CTOMbKY B AanbHeillemM Mbl 6yaeM MCMonb3oBaTb 06a TepMUHa («MaTe-
puanbHas UCTUHa» 1 «0BbEKTUBHAA WUCTMHa» B YrONOBHOM CyAONpous-
BOZCTBE) KaK paBHO3HauHbIe.

OfHON M3 CyWECTBEHHbIX OCOOEHHOCTE WCTWMHbI B COBETCKOM
YrONOBHOM MPOLIECCe SIBASIETCS TO, YTO MO3HaHWE (PaKTUYECKUX 0BCTOs-
TeNbCTB fAeNa NPOUNCXOANT He MHaue Kak B UX COLMabHO-MOMUTUYECKO
N IOpUANYECKON OLIEHKe. 3Ta 0COO6EHHOCTb 00YC/OB/EHA TEM, YTO Mo-
3HaHWe (hakTa M MPUMEHEHWe NpaBa HaxXOAATCH 34eCb B HepaspbIBHOM
B3aMMocBsi3u. OTAeNWTb ABE YKasaHHble CTOPOHbI e4MHON0 Lienoro Apyr
OT Apyra NpaKTU4ecKn HeBO3MOXKHO. OpraHbl CNecTBMS M Cyfda No3Ha-
10T, Hanpumep, (akTbl CKYMKKW, NPOLaXKKW, HaXMBbI He abCTPaKTHO, a Mo-
TOMY, YTO OHM 06pa3ytoT cocTaB crekynsauun. OHWM MO3HAIOT (haKTbl
YMbILWEHHbIX AENCTBUIA, rpybo HapyLlaloLWmMX 06LLECTBEHHbIN MOPAA0K
W BbIpXKatoLLX IBHOE HeyBaXKEHWE K 0BLLECTBY, ONSATb XXe He abCTpaKT-
HO, a MOTOMY, YTO TaKue LelACTBMS 06pasytoT COCTaB Xy/IMFaHCTBa U T. 4.

MPOTUBHMKM BK/KOUYEHUS B COAEPXKaHME UCTUHBI B YTO/IOBHOM Cy-
[OMNPOV3BOACTBE He TOMbKO (DAKTUYECKUX OBCTOSTENLCTB fena, HO W
NPaBOBO/ OLEHKM TaKUX OGCTOATENbCTB YTBEPXKAAOT, UTO MOCKOMbKY
06bEKTVBHAS UCTMHA 3TO TaKoe COAePXKaHWe, KOTOPOe He 3aBUCUT HU OT
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4enoBEKa, HW OT YefioBEYEeCTBa, MOCTO/MbKY paccmaTpumBaTb Hopuguye-
CKYl0 OLEHKY (haKTOB B KayecTBe KOMMOHEHTa MCTWHbI Henb3s, 160
OLeHKAa — He 0ObEKTUBHBIA (haKT, a pe3y/nbTaT CyObeKTUBHOIMO YCMOT-
PEeHMA NnL, NPOU3BOAALLMX pacciefloBaHne 1 cyaebHoe pacecmoTpeHme. K
TOMY >Ke MpPaBoBble OLEHKN 06LLEeCTBEHHO ONACHbIX LesHUI MOTYT U3Me-
HATLCS, & UCTUHAOCTAETCS HEM3MEHHOM.

B [eNCTBUTENbHOCTY Ke HeNb3s He TObKO YMafTh 3HayYeHus
YKa3aHHON 0CO6EHHOCTW YCTaHOBNEHWUSA UCTWHbI B YrONOBHOM CyZ4ONpo-
13BOACTBE — MO3HaHWS (haKTUYECKMX OBCTOATENLCTB YrONOBHOMO fena
HE MHaye Kak B MX COLManbHO-MOMMTUYECKON U OPUSNYECKOW OLEHKE,
HO 1 TOrO, YTO faTb NPaBW/IbHO UMEHHO TaKyH OLEHKY — 3HAYUT TOXe
0TpasuTb AeiCTBUTENbHOCTL, H. H. MonsHckuii 3ameyvan: «To, 4TO 3aKOH
NpeaycMaTpuBaeT OMpefeneHHbIA COCTaB MPecTynfieHus, 310 — (hakT;
TO, YTO JeAHME COLEPXUT B cebe onpefeneHHbIe NMPU3HAKKM, 3TO — TOXe
(haKT; TO, YTO 3TV NPU3HAKN COOTBETCTBYIOT TEM, KOTOPbIE 3aKOHOM Mpe-
[LYCMOTpPeHb! Kak 06pasytoLLme cocTaB OnpefesieHHOro npectynieHns,—
TOXe (haKT. YCTaHOBMTb BCE 3TW (haKTbl AeCTBUTENbHOCTN — B 3TOM
3aK/TH0YaeTCA KBAIMDUKALWSA NPECTYNHOTO LeAHUSA».

YT0 KacaeTcs BOSMOXHOCTY U3MEHEHWS 3aKOHOATe/leM NPaBoBbIX
OLIEHOK OnpefeneHHbIX 06LLECTBEHHO ONAacHbIX AesHWiA, TO BeAb UCTWHA
BCerfa KOHKpeTHa ¥ ee Mo3HaHue eCcTb TOYHOe OTPaXeHue (akToB Aeli-
CTBUTENIHOCTU B YC/TIOBUAX KOHKPETHO OMpPefeNieHHOro BPEMEHW W Mpo-
CTpaHcTBa. Hanpumep, paccMaTtpuMBaemMoe HblHe B Ka4yecTBe He3Hauu-
TEeNIbHOTO XMLUEHUe HeCKOoNMbKMX ByxaHoK Xneba fBMSOCh B YCNOBUAX
BOEHHOrO BpEMEHU TArYaiwuMm MpecTynieHnem. 3TO MNOLTBEPXKAAeT
MbIC/b O KOHKPETHOM XapakTepe UCTWHbLI, HO He 0 HEOOXOAMMOCTMN UC-
K/IOYEHNS 13 ee COfiepXKaHns 06LLEeCTBEHHO-NOUTUYECKOWR U topuanYe-
CKOI CYLHOCTW yCTaHaBNMBaeMbIX haktoB. B. . JIeHNH oTmeuvan, uTo
L1 TOr0 YTOObI 3HAaTh NPeAMET, HE06XOAMMO BHUKHYTb B €r0 CYLLHOCTb,
OXBaTUTb BCE CBA3W 1 OMOCPeSCTBOBaHNSA. «COBOKYNHOCTb BCEX CTOPOH
SBNEHNS, AeCTBUTENbHOCTU N X (B3aMMO) OTHOLLEHNS — BOT U3 Yero
CKNafblBAETCH UCTUHAY.

CnepoBaTenibHO, LieNb [A0KasbiBaHUA MOXET ObITb NpU3HaHa Aoc-
TUTHYTOW TOMbKO TOrfa, Korga 3HaHWe cnefosaTeneit U cygeii o6 06-
CTOATE/NbCTBAX YrONOBHOMO Aena NPaBUAbHO OTPaXKaeT (haKTbl peasibHOM
[EeACTBUTENbHOCTM B WX COLMaNbHO-MOIMTUYECKOA U HOPUANYECKON
CYLLHOCTH, B0 MCTWHA W «eCTb Y3HaHHas CyLHOCTb». [peacTaBnsercs
HenpaBW/IbHbIM, OAHAKO, BKIOYEHME B ee 06beM HasHa4YaeMbIX CyLOM
Mep HakasaHusi. OnpefeneHne HakasaHus eCTb He [o3HaHMe (DaKTOB M
06CTOATENLCTB MPOLUOrO W: HACTOSLLErO, a pe3y/bTaT YXKe COCTOsBLUE-
rocs Mo3HaHWs TakMx (PAaKTOB W O6CTOATENLCTB B MX COLMasbHO-
NOSIMTUYECKON 1 FOPUANYECKOW CywHOCTU. Have roBopsi, HasHaueHue
HaKasaHUs — CefCTBME Y)XKe YCTaHOBMEHHOW NO YrofioBHOMY AeNy WC-
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TUHbI. [M03TOMY HakaszaHue He MOXET ObITb MCTUHHBIM UM HEUCTUHHbIM,
a ABNSAETCA 3aKOHHbIX WU/IW HE3aKOHHbIM, 060CHOBaHHbLIM MM HEOBOCHO-
BaHHbIM, CNpaBes/IMBbLIM UKW HECTIPaBESMBbLIM.

WTak, nog 06beKTMBHONM (MaTepuasibHON) MCTUHOW B COBETCKOM
YrOI0OBHOM MpoLiecce cnefyeT NOHMMAaTh MOJIHOEe Y TOYHOe COOTBETCTBME
BbIBOJOB OpraHoB [O03HaHWA, CNeACTBUSA W Cyda 06CTOATENbCTBAM KOH-
KPETHOr0 Yro/IoBHOMO AieNa B UX COLMaIbHO-NONUTUYECKON W topuanye-
CKOIA OLIEHKE.

MbI roBopuM 06 UCTWMHE KaK O LieIN [OKa3blBaHWUA 1 KOMMOHEHTE
06LUMX Lieneil YrofioBHOTO Cyfonpou3BOACTBa. B nutepatype, ofHaKo,
OOBLEKTVBHAA UCTMHA HepefKO pacCMaTpUBAETCA B KayecTBe Lenu W
MPWHLMNA YronoBHOro npoLecca.

CnepyeT, npexge BCero, BO3pasuTb MPOTUB BO3MOXHOCTU Mpu-
[iaBaTb OZHOMY W TOMY XKe SIB/IEHWNH0 OfHOBPEMEHHO 3HAYEHVE NpUHLMNa
M Lenn B CUMy PasHOXapakTepHOCTW AaHHbIX KaTeropuil. «OCHOBHbIe
MONOXEHNSA U Lenu — ABe pasHble Beln... <....> MMpUHLUNbLI — 3TO He
uenb...», — nogyepkmsan B. W. JleeuH. B camom fene: Kareropus
«Lefb» B YrO/IOBHOM Cy[OMNPOV3BOACTBE OTBEYAET HA BOMPOC — Ha 4To
HaTpaB/ieHa [JesTeNbHOCTb OpPraHoB CMEeACTBUS W Cyfda; Kateropus
«MPUHLMMNY — KaK, KakuM 06pa3oM OHa OCYLLLECTBSETCS.

B kayecTBe OfHOI0 M3 OCHOBHbLIX apPryMEHTOB B 3aLLUTY CYXXAEHUs
06 UCTWHE KaK Lenu v NpyHLMNe YronoBHOro npowecca 06b14HO NpuBo-
AnTcs MapKCOBO MOMOXKEHME O TOM, YTO «He TO/bKO pe3y/bTaT Uccnemo-
BaHWSA, HO W BeAYLUMIA K HEMY NyTb AO/MKEH OblTb UCTUHHBLIM. Mccnego-
BaHMEe UCTVHbI CaMO [O/MKHO ObITb, UCTUHHO, UCTWHHOE UCCNefoBaHue
— 3TO0 pasBepHyTasd WUCTWHA, pasbeAnHeHHble 3BEHbS KOTOPOW COeanHS-
0TCS B KOHEYHOM uTore». OTCloAa [enaeTcs BblBOA, YTO 0ObEKTUBHAsA
MCTWUHA OTBEYAET U Ha OAMH, U Ha APYroi N3 Ha3BaHHbLIX BONPOCOB. «lc-
TWHa-LEeNMb OTHOCUTCS K UCTUHE-MPUHLMNY NpoLecca Tak, Kak pesynbTar
OTHOCWTCS K MyTW, BefyLleMy K HEMY, Kak UTOr OTHOCUTCA K pasbeau-
HEHHbIM 3BEHbSM, KOTOPblE B HEM COEAMHSAIOTCS, KaK UCTWHa — K pas-
BEPHYTOM UCTUHE», — nuwweT A. O. MoToBunoBkep. W ganee yreepxaa-
eT, UTO OTpULLaHME 3a 0OBEKTMBHON UCTUHON ABOWHOMO 3HAYeHUs — ”
Lenn ¥ NPUHLMNA YroNoBHOMO MpoLecca — O3HayaeT eABa i He 0TKa3
OT ee NpW3HaHMA B JaHHOI cdiepe 0BLLECTBEHHON XU3HW.

B geiictBUTENBHOCTK 3TO He Tak. CyxxaeHne K. Mapkca 06 UCTUH-
HOCTW pesy/ibTaTa UCCNEA0BaHNA U UCTUHHOCTU BEAYLLEro K Hemy NyTu
NCCNefoBaHMA, yKa3biBas Ha 06LLee, BMeCTe C TeM NOAYEepPKMBAET 1 0CO-
6eHHOE: B OHOM C/ly4ae peyb MAET O pesynbTaTax Kak Leiu uccnefosa-
HWS, B APYTOM — O NYTW JOCTVXEHMA LAHHON Lenn. «/iccnefoBaHmne Kak
NyTb, BEAYLUWIA K NO3HABATEIbHOMY Pe3yNbTaTy... eCTb MPOLECC OTpaxe-
HWA,— cnpasea/MBo 3ameyaeT A. M JlapuH.— To/bKO 3TOT NyTb, NyTb
OTPaXXeHMs, B3aMMOAENCTBUS CO3HAHNS 1 0OBEKTVBHOIN peanbHOCTYN NpK-
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BOAWT, K, UCTUHHOMY 3HaHWUIO — pe3y/ibTaTy OTPaKeHUs». 3TO 1 Co3aaeT
METOZL0/I0rMYECKYH NPeANOCLINKY A1 MPU3HAHWS O4HUM U3 NPUHLMNOB
YrOMI0BHOMO NpoLecca BCECTOPOHHOCTU, MOMHOTLI M O6BEKTUBHOCTY MC-
CnefioBaHNs 06CTOATENbCTB YronosHoro gena (ct. 14 OcHos, cT. 20
YTK), a uenbto AoKasblBaHNUS—YCTaHOBMIEHNE UCTUHBI B KAYECTBE TaKo-
ro (BCECTOPOHHEro, MOIHOIO M 0GBEKTMBHOIO) UccneaoBaHus. Cnegyet
NPV 3TOM Y4UTbIBaTb, YTO A0 NOABEAEHWS UTOra UCCef0BaHNsA M TeM Ca-
MbIM O MOMEHTa LOCTWXKEHWUS LeNn UCCNefoBaHMs, Mo3HaHue 06CTos-
TeNbCTB YrOOBHOMO Aena MOXET ObiTb Pa3pO3HEHHbLIM, HeCOobpaHHbIM,
HemnosnHbIM. o3HaHMe e UCTWHBLI B Ka4YecTBe Lienn J0oKasblBaHUs npej-
nonaraetT UCTUHY Pa3BEPHYTYIO, COEAMHEHME Pa3pO3HEHHbLIX 3BEHLEB B
ef1Hoe Lienoe.

WNTaK, uctnHa B COBETCKOM YrO/I0BHOM CYA0MPOM3BOACTBE COCTaB-
NAET LeNb A0Ka3biBaHWA M KOMMOHEHT 0OLMX Lieneil BCero yronoBHOro
npouecca. MpUHLMNOM e ABNSeTCS HOpMaTuBHOe TpeboBaHWe MOSHO-
Tbl, BCECTOPOHHOCTM W OOBLEKTMBHOCTW paccrefoBaHus W cygebHoro
paccMOTPEHUA YroM0BHbLIX Aen Kak Heo6X0A4MMOro nyTu YCTaHOB/EHWS
UCTVHBI.

Bonpoc 06 UCTWHE, OfHAKO, MOXET YTPaTUTb BCe CBOE 3HAYEHME
NpW NOCTaHOBKE MOJ, COMHEHWE BO3MOXHOCTM €€ NO3HaHUS.

B npaBoBoil nuTepatype NpOLbIX JIET HEeOAHOKPaTHO BCTpe-
YaNNCb YTBEPXKAEHNS O TOM, YTO MO3HAHME UCTWHbI He BCErga AOCTYMHO
opraHam yrofioBHOro Cyfonpou3B04cTea, KOTOpPbIM HEPEAKO MPUXOAMTCA
[0BO/IbCTBOBATLCA BbICOKOW CTEMeHbI0 BEPOATHOCTW. B ocHOBe 3TOro
Jiexkasia MeTo4on0rnyeckn nopoyHas KoHuenuma A. A. BbILWWMHCKOrO 0
TOM, UTO YCMOBUA Cyae6HOI AeATeNbHOCTM CTaBAT Cyblo nepej Heo6Xo-
OVMOCTBIO PYKOBOZCTBOBATLCS HE UCTUHHBLIMK, He [OCTOBEpPHbIMU 3Ha-
HMSIMU, & LU BbICOKOW CTENeHbI0 BEPOSATHOCTM.

K nogo6Horo poga Cy>aeHWsIM B NPOLLUIOM MOXHO Oblno 6bl He
BO3BpaLLaTbCs, ecnn 6bl HE OT3BYKM UX B HacTosLlee Bpems. MpakTuye-
CKMe TPYZHOCTU, NeXallye Ha NyTu YCTaHOBNEHWUS NCTUHbI B YTO/I0BHOM
CyZONpPON3BOACTBE, HEKOTOPbIE aBTOPbl HEMPABOMEPHO pacCMaTpuBatoT
KaK HernpeofoMmble NPensTCTBMA K ee yCTaHOBNEHUIO. [pecTynneHmne B
CUNY 3TOF0 MOXET ObITb He TOMbKO HEPACKPbLITbIM, HO U HepacKpbIBae-
MbIM.

Cnopy HeT, NyTb K YCTaHOB/IEHWIO UCTUHbI O4YeHb TpyAeH, ITu
TPYAHOCTW B Chepe YroNoBHOTO CyA0NPOM3BOACTBA OCNIOXHEHbI HEPEAKO
CTPEM/IEHVNEM 3aMHTEPECOBaHHbLIX L, (0OBMHSEMbIX, MOTEPNEBLUMX W
Ap.) BBECTU B 3a6/1y>KAEHWNE OpraHbl A03HaHUS, CNeACTBMS, MPOKYpPaTypbl,
cypa. Takue TPYAHOCTM, OAHAKO, MMEKT NPaKTUYeCKWiA, a He rs0ceoso-
TMYECKWA XapaKTep, CesoBaTebHO, MX MOXHO M HY)XKHO MPeoaosieTh.

MatepuanucTmnyeckas qunocous ybeanTenbHO [oOKasana OT-
CYTCTBME KaKUX Obl TO HU BbINO FTHOCEONOrMYECKMNX MPENsSTCTBUIA AN1st yC-
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TaHOB/IEHUA OOBLEKTUBHOW MCTWHBI. COFMacHO MapKCWUCTCKO-NIEHWUHCKOA
TEOpWM MO3HAHUSA U, B YaCTHOCTU, IEHWHCKO TEOPUU OTPKEHMSA, HaLle
CO3HaHue, 6yay4y BTOPUYHLIM MO OTHOLLUEHMIO K ObITUIO, MOXET MO3Ha-
BaTb OKPY>XKaOLLYH Hac [eNCTBUTENbHOCTb. Hawm owyuieHns, npeg-
CTaBNEHWS ABNAKOTCA CMEMKamu, CHAMKaMu C AeACTBUTENbHOCTH, MONy-
YaIOLLIEN CBOE BbIPKEHME B HALIMX MOHATMAX U CyxaeHusX. COOTBETCT-
BEHHO, BELLEl, HeMO3HABAEMbIX YeNI0BEYECKM CO3HAHWEM, «BeLLEl B Ce-
6e» HeT U BbITb He MOXET. MIMerTCs 06CTOATENLCTBA ELLe HE MO3HaH-
Hble, HO K MO3HaHWK KOTOPbIX HE MOXET ObiTb HMKAKMX THOCEO-
NOTNYECKNX NPEnsTCTBUIA. «BbITb MaTepuanncToMm, — nucan B. W. Jle-
HWH, — 3HauMT, NpPU3HaBaTb OOLEKTUBHYHO UCTVHY, OTKPLIBAEMYH HaM
opraHamm 4YyBCTB». HUKaknMX MCKMKOUEHWIA AN YTOMOBHOMO Cyf0MNpon3-
BOZCTBA B 3TOM He CyLLECTBYET.

OpfHaKo Cnoco6HOCTL MO3HATh MCTUHY €Lle He 03HAYaeT ee peasb-
HOrO MO3HaHWS» 3TO 3HAYMT, YTO B TOM WM MHOM Cy4yae MO3HAOLLMiA
MOXET OLUMOUTLCS, MPUHATL UCTUHY 3a JTOXKb, & NI0XKb 38 UCTUHY.

MocKonbKy MCTUHA eCTb CYOBLEKTUBHOE OTPaXKEHME OOBLEKTVBHON
[eliCTBNTENBHOCTH, ee MO3HaHWe BCerja BK/KYaeT B cebs AuanekTuye-
CKOe efMHCTBO ABYX 3/1EMEHTOB -— OOBLEKTUBHOIMO U CyOGHLEKTUBHOIO.
O6CTOATENLCTBA PEAIbHON AECTBUTENIBHOCTU CYLLECTBYIOT BHE U He3a-
BMCKMO OT BO/IM M CO3HaHMA YenoBeka. Ho nosHaHbl OHU MoryT 6bITh He
MHaYe Kak Mpv MOMOLWM WUX CYOGBEKTUBHOTO BOCMPUATUSI YeNIOBEKOM,
BOCMPUATUSA, KOTOPOE B TOM WM UHOM Cfly4ae, no TeM WA UHbIM Mpu-
YMHaM MOXET OKa3aTbCsi HECOBEPLUEHHBLIM. MepBUYHBLIM W OMpesensito-
WyM Bcerga OcCTaeTcs (hakTop OOBEKTMBHbLIA — ObITUE, MO3HaBaemas
[IeACTBUTE/TbHOCTb.

CkasaHHOe MO03BOMISET CAenaTb Crefytolime BbIBOAbI MpUMe-
HUTENbHO K BOMPOCY O MO3HAHUM WUCTUHbI B YrOMIOBHOM CYAOMPO-
13BOLCTBE:

a) C KakuMu 6bl TPYAHOCTSIMU €e NPULLIOCH CTONKHYTLCA OpraHam
[03HaHWs, CNeAcTBMS, NMPOKYPaTypbl, CyAa B MPOLIECCe pacc/efoBaHums 1
PaccMOTPEHUst YTONOBHOTO fAena, YCTaHOBNEHWe 06bEKTUBHOW (MaTepu-
bHOM) UCTUHBI OCTaeTCs ANS HUX B MPUHLMNE BCErfa AOCTYMHbIM;

6) 3TO He MCKNKOYAEeT, OfHAKO, BOSMOXHOCTY CefCTBEHHbIX U CY-
[e6HbIX OLLIMBOK, HO UCK/THOYAET UX HEU3OEXHOCTb U HEYCTPaHUMOCTb;

B) LOCTVDKEHWE COOTBETCTBYHOLLEH LieIM BOIMOXHO NWLLb MpK yC-
NOBUM  GOMBLUMX  YCWAUIA  NPaBOMPUMEHUTENbHBIX —OpPraHoB, Ha-
MpaB/ieHHbIX Ha YCTAHOBNEHUE NCTWHBI MO Ka&XKJ0MY KOHKPETHOMY Aeny;

) MOCKOMbKY Ha MyTW K YCTaHOB/IEHWIO WCTWUHBI HET THOCEO-
NOTWNYECKUX MPENATCTBUIA, a UMEKOTCS NWLWb TPYAHOCTU MPaKTUYecKoro
xapakTepa, (MOCTOMbKY WX MPEOfAONeHVe 3aBUCWUT BO MHOTOM OT npa-
BW/IbHOI OpraHu3aLyy yrofoBHOr0 CyA0NpOM3BOACTBA, 0CO6EHHO — OT
BHELPEHUS B AaHHYHO Cpepy OO6LLECTBEHHOW XXM3HW JOCTVKEHWIA HayY-
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HO-TEXHWMYECKOro Mporpecca W MOBbILLEHWS MPOGECCMOHANBHOTO Mac-
TepcTBa CNeACTBEHHbIX U CyAeBHbIX KaLpoB.

Kak Mbl BuAuM, BOMPOC 00 WCTUHE B YrONOBHOM CyAONpPOW3-
BOACTBE HE MOXEeT pacCMaTpuBaTbCs KakK YWCTO TeopeTuyeckuid. OH
nMeeT 6O/bLIOE MpaKTUYeckoe 3HadveHue. B «Tesucax o Peliepbaxe» K.
Mapkc nucan: «Bonpoc o TOM, 06nafaeT N1 YenoBeYeCKOe MblLLfieHne
npesMeTHON MCTUHHOCTBIO — BOBCE HE BOMPOC TEOPWU, a NPaKTUYeCKuii
BOMpOC. B MpakTuKe JO/MKeH [J0Ka3aTb YenoBeK WCTMHHOCTb... CBOEro
MbiLLeHKs. Crnop 0 AeCTBUTENbHOCTY AW HEAEACTBUTENBbHOCTYU MblLU-
NEHVS, N30INPYIOLLEroca OT NMPaKTUKKW, eCTb YNCTO CXONACTUYECKNiA BO-
npoc».

Mo3HaHWe UCTVHbI B YTONOBHOM CY0MPOM3BOACTBE 06ecrneynBaeT
METKOCTb Penpeccuy — HakasaHue nuL, AeACTBUTENIbHO BUHOBHbIX, ON-
paBAaHve, NOAHYH0 PeabunnTaLmMio HEBUHOBHBIX. YCTaHOBNEHWE UCTUHBI
— Heo6x04MMoe YC/I0BME 3aKOHHOCTU WM 060CHOBAHHOCTM CNEACTBEH-
HbIX 1 CYAeOHbIX aKToB, VX Y6eauTeNbHOCTM AN LUMPOKMX Macc Tpyas-
LMXCs, AeCTBEHHOrO MCMOo/b30BaHWA TaKMX akTOB B KauecTBe CpescTBa
BOCMUTAHWA FPaX4aH B JyXe COLMANNCTUYECKON 3aKOHHOCTU U COBET-
CKOro npasornopsfka.

Tak, opraHbl paccnefoBaHus U cyfa MOryT U AO/DKHbI NMO3HaBATh
NCTVHY NO K&XXAOMY YronosHoMy geny. OfHaKO KakoBa rHOCeonoruye-
CKasl MpMpoAa Takoin UCTUHBI? ABNAETCA /1N OHa abCOMHOTHOR NN OTHO-
CUTENbHOR?

B npaBoBoii nuTepaType No AaHHOMY BOMPOCY MMELOTCA TPW TOu-
K1 3peHus.

HekoTopble aBTOpbI YTBEPXAAOT, UYTO MOCKO/MbKY OpraHbl pac-
CNnefioBaHWA W CyJa HWKOrfa He YCTaHaB/MBAlOT MOMAHO M uUcyep-
MbiBatoLLe Bce (B TOM 4uC/ie Mefbyaiilune) AeTanu npecTynieHws (s
4ero UM NoHafobunoch Obl BIXOAWUTL AANIEKO 3a Npefenbl npeameTa Ao-
Ka3blBaHWs), NOCTONbKY, 6yAyuM MO3HaHa, UCTUHA B YrONOBHOM CY[0-
NPOW3BOACTBE ABMSETCA OTHOCUTENBHOMA.

[pyruve nonaratoT, 4TO B TON Mepe, B Kakoi NpeaMeT Mo3HaHWA No
YrONOBHOMY [efly YeTKO OrpaHvueH pamkKamy 0B6CTOATeNbCTB, TaK MAu
MHaye OTHOCSLLMXCA K COCTaBY KOHKPETHOTO MPeCTYnNeHns, UCTUHa, No-
3HaBaeMasi B Yro/0BHOM CyZAOMNPOW3BOACTBE, LOMKHA ObiTb MpU3HaHa
[OCTaTOYHO MOJIHOM NO 06beMY, T. €. aBCOMHOTHOIA.

BbICKa3blBatOTCS, HAKOHEL, CYX/EHUA O TOM, YTO MOCKOMbKY (-
nocodickre KaTeropuu abconroTHOW U OTHOCUTE/IbHOWM UCTUHBLI HENpUMe-
HUMbI K MPaKTUYeCKON [eATeNbHOCTY NPaBONpPUMEHNTENbHBIX OPraHoB,
NOCTONbKY WCTWHA B YrofOBHOM CY/JONPOM3BOACTBE HE MOXET ObiTb
MpW3HaHa HY abCONMKOTHOM, HU OTHOCUTE/TBHOM.

Mpw peLLeHnn JaHHOro BOMpoca CneayeT UCXOAUTb, Kak Mbl Mona-
raem, 13 cnegytoLmx OCHOBHbIX NOOXEHWIA.
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1. CornacHO MapKCWUCTCKO-/IEHNHCKON Teopun MO3HaHus, ab-
CO/MOTHas UCTUHA NpeacTaBnseT coboli NO/IHOe U BCECTOPOHHeE 3HaHue
00BLEKTMBHOI AeACTBUTENBHOCTU, OXBaTbIBalOLLIEE BCE CBOMCTBA U OTHO-
LUEHMA MO3HaBaeMbIX NPesMeTOB U ABeHUI. .OTHOCUTeNbHaA UCTUHA —
MCTUHA HEeMosHas, He UCYepnbIBatoLLas BCEX CBOMCTB W OTHOLLEHWIA No-
3HaBaeMoi  gelicTBMTENnbHOCTM. B. W. JlewwH nwucan, 41O
«...4e/I0BeYECKOE MbILLEHMEe N0 NPUPoAe CBOEH cnocobHa AaBaTth 1 Aaet
HaMm abCOMIOTHYIO MCTWHY, KOTOpas CKNaAblBaeTcs M3 CyMMbl OTHOCM-
TeNbHbIX UCTUH»

3HaumuT, Kaxgas CTyMeHb YerioBEYECKUX 3HaHWA ABnseTca OT-
HOCWTE/IbHOW CTYMeHbio B abCONOTHOM MO3HaHWWM U, TEM CambIM, CO-
LEPXUT B cebe yacTuubl abCOMOTHOM MCTUHbLI, CKNafblBatoLelica U3
CYMMbl OTHOCUTENbHBIX UCTUH. «...[Ns AManeKTUYecKoro matepuannsma
HE CyLLEeCTBYET HEMEPEXOANMONA rpaHn MeXay OTHOCUTENBHON 1 abco-
NIOTHOW  MCTUHOM», — noguyepkusan B. W. JleHnH. U ganee: «npusHa-
BaTb OOBEKTUBHYIO, T. €. HE 3aBMCALLYIO OT Ye/IOBEKA M OT Ye/loBeYecTBa
WCTUHY, 3HAYUT TaK UM UHaYe NPU3HaBaTb abCOMIOTHYHO UCTUHY».

2. Cdhepa yrosioBHOro CyfoNpoOM3BOACTBa, OYAy4u KOHKPETHOI
cthepoii 06LLECTBEHHOW XKM3HW, HE COCTaB/AET HUKAKOIO UCKMHOYEHWS B
[aHHOM Bonpoce. Ecnm abcontoTHas MCTMHA B NPUHLUMNE AOCTYMNHA Ye-
NOBEYECKOMY MO3HAHMWIO, TO OHa AOCTYMHAa U KOMMETEHTHbIM OpraHam
rocyfapctea, paccnefytolym, paccMaTpyBaloLMM 1 paspeLLatoLym
YronoBHble Aena. KOHeYHo, No OTHOLUEHMIO K BEYHO pa3BKBatoLLeiics
MaTepum, BEYHO Pa3BMBALOLLLEMYCA MUPY, MO OTHOLLEHWIO KO BCEI CyMMe
CBA3€e/ 1 3aKOHOMEPHOCTEN Yen0BEe4ECKOro 0OLLEeCTBa 3Ta UCTVHA ByaeT
OTHOCUTENbHOW. OfHAKO MO OTHOLUEHMIO K TOYHO OnpedeneHHOMy
npesMeTy [O0Ka3blBaHUS MO KOHKPETHOMY Yrof0BHOMY fefly, OrpaHu-
YEHHOMY COBEpPLLEHHO OMpeAeNieHHbIM KPYroM (hakToB 1 06CTOATENbCTB,
BPEMEHEM W MPOCTPAHCTBOM, WCTUHA B YrONOBHOM CYJOMPOM3BOACTBE
aBnseTca abcontoTHoin. CrefyeT Npyu 3TOM YUWTbIBATb, YTO UCTWHA B
YrOMI0BHOM CyZONPOM3BOACTBE BOBCE HE JO/MKHA OTPaXaTb BCeX AeTaneit
npecTynneHus. KoMneTeHTHbIe opraHbl rocyfapcTea 06s3aHbl MOHO W
MCYEPNbIBAIOLLE YCTaHOBUTb TO/BKO TO, YTO MMEET CYLLIECTBEHHOE 3Ha-
YeHue 41 NPaBUIbHOTO PacCMOTPEHWS U paspeLLeHns YrooBHOMO fena,
T, €. TO, YTO BXOAMT B 06bEM MpeameTa [OKasbiBaHuA. A 310 obpasyeTt
COBEPLUEHHO KOHKPETHbIA KpYr (hakToB WM 06CTOATENbCTB, O KOTOPOM
peyb MOMAET AabLue.

Mofo6bHOro pofia UCTUHBI MOXHO paccMaTpuBaTh (C 3/1eMeHTaMK
NPETEHLMO3HOCTN) KaK UCTUHBI, KOTOpble ®. HrenbC HasblBan «BEYHbI-
MW», OKOHYaTe/lbHbIMW, TBEPAO YCTaHOBNEHHbIMU, €CAN «MPUMEHSATb
60/bLUME CNOBa K BeCbMa NPOCTLIM» B (PMIOCOPCKOM CMbIC/E BELaMm .
OfHaKo MMEHHO NOTOMY, YTO LieNb YroM0BHOMO CYAONPOW3BOACTBA U CO-
CTOUT B MO3HaHWW COBEPLUEHHO OMNpefeneHHbIX PaKToB U COBbITWIA, OHa,
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6ygy4n abCOMOTHOM, NMLIAETCA, Kak CcrnpaBegivMBo 3amedaer M, C.
CTpOroBuy, «TOro xapaktepa 6aHanbHOCTM, MAOCKOCTW, KOTOPBINA... He-
136eXXHO NPUOBpeTaeT, eC/IM K YCTAHOBMEHUIO TaKUX UCTUH CBECTU BECb
MPOLECC MO3HaHMA MHOro06pasHO U pa3BMBAIOLLENCA AECTBUTENb-
HOCTW».

CkasaTb e, 4TO MUCTWHA B YrONOBHOM Cy[OMNPOM3BOACTBE — He
abCcoMtoTHaA U He OTHOCUTE/bHAA — 3HAYMT OTKa3aTbCA BOOOLUE OT pe-
LLEeHMA NOCTaB/IEHHOro BOMPOCA MO CYLLECTBY, MOCKO/bKY C TOUKM 3pe-
HWSi MapPKCMCTCKO-NTIEHUHCKOW unocodun, UCTHa, Oyayynm O6BLEKTUB-
HOM, He MOXET He OblTb abCOMOTHOMN «/IM OTHOCUTESNBHOIA.

3. VI3 NpyHLMNMaIbHO MOMOXKUTENIBHOMO PeLLeHns Bomnpoca 0 BO3-
MOXXHOCTW YCTaHOB/IEHWS abCOMHOTHON UCTUHBI B YrO/I0BHOM MpoLecce
BbITEKaeT TpeboBaHWe, NPeAbABIAEMOe NPaKTUUECKUM paboTHUKaM op-
raHoB [j03HaHWA, CNefcTBMA, NPOKYpaTypbl U cyaa, — No3HaBaTb (DaKTbl
1 06CTOATENBCTBA, UMEIOLLME CYLLECTBEHHOE 3HAYEHWe ANs NPaBUIbHOMO
paspeLleHns YronoBHOro fena abcontoTHO MOMHO, WcYepnbliBawolle. B
3TOM CMbIC/Ie LieNb A0Ka3blBaHUS MOXHO CUMTaTb LOCTUFHYTON TONbKO
TOrfa, Korga 3HaHve npaBoNpPYMEHUTENbHbIX OPraHoB (COOTBETCTBYHO-
WMX AOMKHOCTHBLIX NINL) O KOPUAMYECKN 3HAUMMBIX O0BCTOATENbCTBAX
YrONOBHOMO fena fBNSETCA He TONMbKO JOCTOBEPHbIM, HO W [OCTATOYHO
NO/HbIM. ECnv MCTWHA NO3HaHa He NMOMHOCTbIO, OHA He YTPaunBaeT CBO-
ero 06bEKTUBHOrO XapakTepa. Mo4nMHHas UCTUHA — UCTWUHA 06BLEKTYUB-
Has. OfHako, 6yyun No3HaHa He NOMHOCTbI, YaCTUYHO, OHA He MOXET
NeYb B OCHOBY BbIBOLOB CMeACTBMA U Cyda 060 BCeX HOPUAMYECKM 3HA-
YMMbIX 06CTOATENLCTBAX U, CMEA0BATENBHO, HE MOXET OblTb NMONOXKEHA B
OCHOBY MPWHUMNMANbHBIX NO AeNy pelleHni. VIMeHHO no3aToMy Henon-
HOTa J03HaHUA, NpeaBapuTeNbHOrO UK CyfebHOro cneacTeus paccmar-
PUBAETCA 3aKOHOLATENEM B KAYeCTBE OCHOBaHWS K OTMEHE WM U3MeHe-
HWIO CyaebHoro npurosopa (cM. CT. cT. 342, 343 YTIK). Cnegyet corna-
cuTbea ¢ M. A. JIyNMHCKOR B TOM, YTO «COOTBETCTBME MEXZY (akTuue-
CKMMU 06CTOATENbCTBAMM fena U HpUANYECKMA, HOPMATUBHBIMU YC-
NOBMAMU NPUHATUS TaKOTO PeLLEHUs B 3HAUMTENbHOM Mepe 3aBWUCWUT OT
TOr0, HACKOMIbKO MOMHO M YETKO OMpefeneHbl B 3aKOHE Te (hakTuueckue
06CTOATENbCTBA, KOTOPble AO/MKHbI ObITh YCTAHOB/EHbI, U HACKONbKO
06BEKTMBHO, NOSIHO U BCECTOPOHHE 3TU 0BCTOATENLCTBA UCCNe0BaHbI».
K paccMoTpeHnio Kpyra 06CTOATENbCTB, COCTABNAIOWMX NpeaMeT AO0Ka-
3blBaHWA MO YronoBHOMY feny, Mbl U MepeiijemM B Cnedyrolem napa-
rpade.
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L. M. Kas
Mpob6nembl AOKasblBaHUA B CYAe NePBOI UHCTaHLUUM
(uenwu pokasblBaHUA)
Capartos, 1978, c. 33-57

MNOCTVXXEHVE NCTVHbI KAK LE/Tb
OOKA3bIBAHNA

JoCcTvXeHe WMCTWHBbI Kak LeNMb YrofioBHOro CyZAOMpOW3BOACTBA
BK/tOYaeT B Ce6A MO/IHOE U ObICTPOE PacKpbITUE NPECTYN/eHNs, U306/1u-
YeHWe BWHOBHbIX W 0BGecrneyeHvie NPaBUIbHOMO MPUMEHEHWS 3aKOHa C
TeM, 4TOObl KaXAblii COBEpLUMBLUMIA NPecTynneHne O6bl1 MOABEPrHYT
CrpaBesMBOMY HAaKa3aHWI0 U HU OAWMH HEBMHOBHbIA He 6bln NpuBeYeH
K YrO/IOBHO/ OTBETCTBEHHOCTU M OCYyXaeH (cT. 2 OcHoB). Bce BbIBOAbI
OpraHoB paccnefoBaHus U CyAa AO/MKHbI HAXOAUTLCA B MOIHOM COOTBET-
CTBWW C AeCTBUTENBHOCTbIO, MPAaBUIbHO OTPaXKaTb Te CobbITUSA, KOTO-
pble UMENN MECTO B MPOLL/IOM.

TpeboBaHUe JOCTUKEHUSA UCTUHDBI MO AeNy BbiTeKaeT u3 cT. 43 Oc-
HOB, a TaKXe pafa cTaTeil yronoBHO-MPOLECCYa/IbHbIX KOAEKCOB COH3-
HbIX pecny6nmk. Hanpumep, B cT. 118 YK ApmsHckoii CCP ykasaHo:
«[pn Npon3BOACTBE NpesBapuUTeNibHOrO CNeACTBUA CriefoBaTe/b 0653aH
CTPOro pyKoBOACTBOBAaTbCA TPeOOBAHMSAMMN 3aKOHOB M 06eCneymnTb ycTa-
HOB/IEHMe UCTUHbI NO geny». CT. 107 YTK 3ctoHckoin CCP rnacuT, 4to
«CnefoBaTeNb 0643aH HanpaBnATb CNEACTBME B LENSX YCTAHOBMEHWS-
NCTUHBI».

OTyet/iMBO ChopMynMpoBaHa 3Ta XXe 3ajada NMPUMEHUTENbHO K
cyfebHomy pasbupatensctsy B YK PCOHCP. Tak, cT. 243 faHHOro Ko-
[leKca ycTaHaBNM1BaeT 06513aHHOCTb NpefceaTeNbCTBYIOLEr0 NPUHUMaTb
BCE Mepbl K "BCECTOPOHHEMY», MONMHOMY U O6BEKTUBHOMY MCCMefoBa-
HUKO 0BCTOATENLCTB A€Na Y YCTAHOBNEHWIO UCTUHbI». AHaNOrMYHbIe NO-
NOXEHWSA COLEPXKATCA U B KOAEKCAX APYTUX COH3HBIX Pecryb/mK.

Henb3a cornacutbed ¢ TeMU aBTopaMu, KOTOPble OTPMLIAIOT A0C-
TUXEHVE UCTUHBI KaK Lie/lb [OKa3blBaHWA.

Hanpumep, C. A. FonyHckuid, aHanmanpys OCHOBbI YTrO/I0BHOIO
cyponpoussofcTea Coto3a CCP 1 coto3HbIX pecnybnuk 1958r., nucan:
«YCTaHOB/NEHME UCTWHBI He ABNAETCA Lie/blo npouecca. Mpouecc He Ha-
YUYHO-UCCNeaoBaTe/bCKas feATeNbHOCTb. Lienn npouecca nepeyncneHsl B
CT. 2 OCHOB Yron0BHOTO CYJOMNPOU3BOACTBA, U He CyyaliHO yCTaHoB/e-
HWE UCTUHbI CPEAY HUX HE Ha3BaHO». AHA/IOMMYHOE MHEHWE BbICKa3bIBasl
no atomy sonpocy n M. A. Yenbuos. Mo3uuuna C. A. onyHckoro u M.
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A. YenbLoBa HEOJHOKPATHO MOABEpraiiacb KPUTUKE B HOPUAMHECKON ne-
yaTn. Mcxoga n3 npuBeAeHHbLIX MOOXEHWIA 3aKOHa, HET 0CHOBaHWiA Co-
MHEeBaTbCA, UTO 3aKOHOAATeNb CTaBUT Meper, opraHamu paccriefoBaHns n
cyfa 3afady JOCTUKEHWS OOBEKTUBHOM NCTUHBI.

BbI3bIBAIOT BO3paXKEHUS U AO0BOAbI TEX HOPUCTOB, KOTOpbIE, OT-
puULas LOCTMDKEHME WCTWHbI Kak LeSib [0Ka3blBaHUSA, YTBEPXKAAT, UTO
NCTMHA ABNSETCA MPUHLMMNOM YrOIOBHOMO CyAonpoussogcTtea. o mHe-
Huo B. T. ToMuHa, UCTMHA He ABNAETCA LeNbi mpouecca noTomy, YTo
OH He 3aBepLUAeTCs ee YCTaHOB/EHMEM, «HEOBXOAMMO €LLe CHOopMYMpO-
BaTb peLleHue Mo ey 1 NpPeTBOPUTL ero B Xu3Hb» B. T. TomuH, cne-
Jylowmm 06pasom GopMynupyeT Le/lb YrONOBHOIO CyAOMPOM3BOACTBA:
«Llenblo COBETCKOro yrosioBHOr0 Mpouecca ABASETCA M306MYeHne n,
BVMHOBHbIX B COBEPLUEHWW MPECTYMNIEHNS, NMPUMEHEHNE K HUM CnpaBea-
NIBOTO HaKaszaHWst UK MHbIX Mep FOCYapCTBEHHOMO MW rOCYyAapCTBEH-
HO-06LLECTBEHHOIO BO3AENCTBNSA, 06eCneUmBatoLUX B KOHKPETHOM Cy-
yae JOCTMDKEHME Lieneil yronoBHOr0 HakasaHus 6e3 HasHaueHWst Hakasa-
HWS, a TaKXKe BHECEHWE N3MEHEHUIA B KAYECTBEHHYIO 1 KOJIMYECTBEHHYHD
XapaKTepPUCTUKY HakasaHus B Cyyasix, Korfja Takue n3MeHeHus OyayT
CMOCOBCTBOBATL [JOCTMXKEHWIO Leeil HakasaHus». ABTOP, He cuuTas
[LOCTWKEHME WCTUHbI LENblo Npouecca, MpU3HaeT 3afayeil npouecca
NNLWb 1306/IMYEHNE BUHOBHbIX, B TO BPEMS KaK 3aKOH, OPUEHTMPYS opra-
Hbl paccnefoBaHNsA U Cyda Ha LOCTMXKEHUE UCTWHBI, TPpebyeT He TO/MbKO
1306/1M4aTb BUHOBHbIX, HO W OrpaxgaTb OT HEOBOCHOBAHHOIO 06BMHE-
HWA 1N Haka3aHUs HEBMHOBHLIX. Kpome TOro, OH BK/KOYaeT B LieN Mpo-
Liecca (pakTMYECKOe MCMOJIHEHNE NPUIOBOPa M TEM CaMblM CAMBAET Lie/n
YrONOBHOIO CYAOMPOM3BOACTBA W LIENN HaKa3aHMs.

BbI3biBaeT BO3paXKeHMe 1 NprBeAeHHOE Bbllle yTBepxaeHune B. T.
TOMMWHA, U3 KOTOPOrO CMiefyeT, YTO OH He CYMTAET CyAeOHbIM peLLeHnem
BbIBOAbl Cyfa 06 06CTOATENbCTBAX A€Na, BblpaXarolime 06LeKTUBHYHO
UCTUHY MO feny. Mo ero MHeHuto, peLeHne NPUHNMAETCA nocse ee yc-
TaHoB/eHnsa. ViMeHHo noatomy B. T. TOMUH M He cuMTaeT JOCTUXKEHME
WCTWHBI LEMbI0 npouecca. AHANOMMYHOE YTBEPXKAEHME Mbl BCTPEYaeM U
y 3. C. 3ennkcoHa. Mexay Tem Cy>KaeHus 06 MMEBLUMX MECTO COObITH-
X, 3aKperisieHHble B NMPUroBope, TakXe BbIpaKatoT pelueHune cyga. Onu-
caTe/lbHas 4yacTb MPWUroBopa, Kak W Pe3osiloTMBHAA, MOCNe BCTYMNJeHus
ero B 3aKOHHYIO CW/y NMpUoBpeTaeT Cuy 3aKoHa, a (haKTbl, yCTaHOB/EH-
Hbl€ MPUIroBOPOM, UMEIOT NperanLManbHOE 3HaYeHNe.

Takum 06pasom, JoBOAbI, NpuBeAeHHbIe B. T. ToMMHbIM B 060C-
HOBaHWe TOro, YTO JOCTUMXKEHWUE UCTUHDBI ABNSETCA He Liefblo, a NPUHLK-
MOM MNpoLiecca, Ha Haw B3rnsg, HeybeauTenbHel. B paBHOW Mepe Henb3s
npu3HaTb 060CHOBaHHBLIMUW YTBEPXJEHUS TeX, KTO, paccmaTpusas ycTa-
HOB/fleHMe UCTUHBI Kak Lefb npouecca, OAHOBPEMEHHO CUMTAOT 3TO U
npuHumnom npouecca. Tak, T.H. [o6poBosbcKasg OTMeYaeT, YTO Korja
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Mbl FOBOPUM 06 UCTUHE KaK O Liesin, UMEEM B BUZY TO, «...Ha YTO [O/XK-
Hbl ObITb HanpaBneHbl YCUNWUA CyAa, OPraHoB PaccnefoBaHus U NPoKypa-
TYpbl...», TpebOBaHMe Xe YCTaHOB/EHNS UCTUHbI KaK MPUHLMN npoLecca
0TBEYaeT Ha BOMpPOC, «...Kak, KakvM 00pa3oM [OCTUraeTcs aTa Lefb».
AHanornyHyo aprymeHtaumio npusogut n A. C. MoToBWMNOBKep, CCbl-
Nascb Ha BbiCKasbiBaHWe K. Mapkca, 4To He TO/bKO pe3y/bTar uccneno-
BaHWUS JO/MKEH OblTb UCTUHHBLIM, HO W «WCCMEfOBaHWE WCTWUHbI Camo
JOMKHO ObITb UCTUHHO», YTO «UCTUHHOE UCCMIEf0BaHNE—ATO Pa3BepHY-
Tas UCTWHA, PasbefUHEHHbIE 3BEHbSI KOTOPOW COEAMHAIOTCS B KOHEYHOM
utore». 4. O. MOTOBMNOBKep MULLET: «/ICTUHA-LEeNb, TaKUM 06pa3oM,
OTHOCWTCS K UCTUHE-NPUHNNMY MpoLecca Tak, KaK pe3ynstar 0THOCUTCS
K MyTW, Beayllemy K HeMmy, KaK WTOr OTHOCWUTCA K pa3befuHeHHbIM
3BEHbSIM, KOTOpblE B HEM COEAMHAOTCA, KaK UCTUHA K pa3BepHYTON uc-
TUHEY.

MoaTeepXaeHWe 3TOW MbICN aBTop BUAWT B CT. 14 OcHOB yro-
NIOBHOrO CyAOMPOM3BOACTBA, KOTOpas, MO ero MHeHWo, 3aKpensset
MPUHUMM 06LEKTUBHON UCTUHLI. TpeboBaHWe BCECTOPOHHEr0, MOMHOO
0OBLEKTUBHOIO UCCNEef0BaHUsS O6CTOATENbCTB Aena U NpUHUMM 00bek-
TUBHOI UCTUHbI OH CUMTAET MOHATUSMU OAHO3HAYHLIMMN.

Heckonbko WHyt0 aprymeHTaumio npusogut M. C. CTtporosuu.
«CTUHa — ¥ Uenb, ¥ NpUHUMN npoLecca, — NULIET OH. — 3TO Lefb,
Korga peyb uaet'ob ycTaHOBNEHWN (hakTOB B COOTBETCTBUM C AEWCTBU-
TEeNIbHOCTLIO, K YeMY CTPEMUTCA CMeACTBME W CYA MO KaXKAOMY feny, w
3TO MPWHLMM B TaM CMbIC/NE, YTO 3TO eCTb BbIPaXXEHHOE B 3aKOHE PYKO-
BOZALLee MONOXKEHMe, HanpasNAloLee W OonpedenatoLiee fedATesbHOCTb
cnefctena U cypa». B 1o xe Bpema M. C. CTpoOrosuy cumtaer, yto
MPUHUMM 0B6BEKTUBHOW UCTWUHBI 1 TpeboBaHMe 0BLEKTUBHOCTM, BCECTO-
POHHOCTM, NOMHOTLI UCCMEfOBaHUA MaTepuasos fefia He COBMajatoT, U
KaXXabliA 13 HAX MMEET CaMOCTOSATENIbHOE 3HAYEHME.

Ham npefcTaBnsfeTcsd, YTO pacCMOTPEHWe UCTWHbLI B KayecTBe He
TOMbKO Lienu, HO M NpUHLMNA npoLecca 06bACHAETCA TEM, YTO CaMo Mo-
HATME LieNIN TONKYETCA YKa3aHHbIMW aBTOpamMy CAULLKOM Y3Ko. B yvacT-
HOCTW, He YYUTLIBAETCA, YTO Lieflb, ONpefensasd 10, pagn yYero ocyLlecTs-
nqeTca Ta AN UHaA [eATenbHOCTb, TeM CaMblM OKa3blBaeT BUAHME He
TONMbKO Ha KOHEYHbIi pe3ynbTaT 3TON AeATesbHOCTW, HO M Ha BeCb ee
npotiecc. MNMpasunbHo oTmeyaeT M. A. JlynuHckasa: «...llocTaHOBKa B npa-
BOBbIX aKTax 3aaY, Liefieii He TOMbKO HanmpaBseT AesATeNbHOCTb CyObek-
Ta NPYMEHEHWs MpaBa, HO U MOOMNM3YET ero Ha akTUBHYHO, BO/EBYHO
[eATeNbHOCTL AN AOCTUMDKEHNA 3TUX 3a4au».

To, UTO 3aKOH CTaBMT 3afia4y JOCTMXKEHUS NO KXKAOMY feny 006b-
eKTUBHOW WCTWHBbI, ONpefenseT U Hampas/ieHne AesTeNbHOCTY OpraHoB
paccnefoBaHus U Cyfa B CTOPOHY AOCTWDKeHWs 3Toi uenu. Cneposa-
TeNbHO, HEeT HALOGHOCTU OOBACHATL Takoe HanpasneHWe AeaTeNlbHOCTU
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[elicTBIEM NPUHLMNA 06bEKTMBHOI UCTUHBLI (M. C. CTporosuu). B gaH-
HOM C/y4ae peyb UAET 06 UCTUHE KaK O LieNin, KOTOpas OKasbIBaeT B/WS-
HWe Ha BCIO NpoLeccyabHYI0 AeATeNbHOCTb.

He yunTbiBaeTCA yKasaHHbIMW aBTOpaMU TakXe W TO 06CTos-
TeNbCTBO, YTO AOCTUXKEHME LieNeld YrofoBHOr0 CyA0MpOM3BOACTBA OCY-
LLeCTB/IAETCA MOCTENEHHO, N0 Mepe ABWXEHWA YroIOBHOMO fefia v Aoc-
TVXKEHMSI MPOMEXYTOUHbIX LieNeil OTAeNbHbIX 3TanoB MPOLECcCYyabHON
[leATeNbHOCTH, OT/Ae/bHbIX MpOLeccyasbHbIX AeicTBUiA. Mpu 3TOM Bce
OHW MOAYMHEHBI OBLLUMM LieNsM, KOTOpble AOMKHbI 6bITb AOCTUTHYTHI B
pe3ynbTaTe YrofIoBHOro CyA0NpPON3BOLCTBA.

WcTHa He MOXeT ObITb MO3HaHa B YronoBHOM fefie cpasy. OHa
MO3HAETCH, PacKpPbIBAETCA NOCTENEeHHO. Mo3HaHMe BCeX 0BCTOATENLCTB,
BXOASLUMX B NpeaMeT [0KasblBaHWs, MPOUCXOAMT MO Mepe pa3BuUTuS
npouecca. Tak, Ans PeLLUeHns BoNpoca 0 Ha/IMuyMM 0CHOBaHWI K BO36YXK-
[EHVI0 YIOMI0BHOIO flefla YCTaHaBNMBAKOTCA NWLLb NPU3HAKX NPecTyn/e-
HUS, NPU NPUBIEYEHNMN NINLA B KAYeCcTBE OOBUHSEMOrO HYXXHO yCTaHo-
BUTb COObITME NPECTYNNeHNs U NULO, ero CoBepLUMBLLEE, a NPU COCTaB-
NeHUU 06BUHUTENIbHOMO 3aK/KOYEHWS, NOCTAHOB/EHUM NPUToBOpa HYXXHO
pacrnosnaraTb BCeii COBOKYMHOCTbIO 06CTOATENBCTB, BXOAALLUMX B MPeaMeT
[l0Ka3blBaHWA. YCTaHaBNMBAOTCA, JOKa3bIBAOTCA B NpoLecce paccneno-
BaHWS M CyfebHOro pasbuparenbCTBa TakXKe [OKAa3aTe/IbCTBEHHbIEe (ak-
Tbl. VICTUHHOCTb 3TUX (JaKTOB AaeT OCHOBaHWE MUCMOMb30BaTb MX AN yC-
TaHOB/EHNSI TexX OOCTOATE/NbLCTB, KOTOPbIE 3aKOH BK/IOYaET B MNpegmeT
[lOKa3blBaHus.

Takum 06pasom, MPOLECC peanu3auyn Lieneld CynonpousBoAcTBa
CBSA3aH C OCYLLECTB/IEHNEM MPOMEXYTOUHbIX LiENei, cneuuduuecknx u
KOHKPETHbIX, KOTOPbIE SBNAOTCS CPEACTBOM' AOCTUKEHUS KOHEUHbIX Lie-
neid. Ho nNpy 3TOM KOHEYHbIE LN COXPaHsioT CBOE PYKOBOAsLLEe 3Ha-
UeHWe, NofUMHSS ceGe BCHO MPOLECCYabHYIO [ESTENbHOCTb, JTO OTHO-
CUTCS HE TO/bKO K JOCTVXKEHWIO UCTUHBI, HO W K IPYTUM LLENSM MpoLiec-
ca; Hanpumep, BOCMUTATENbHbIM. BbiNo 6bl OLWIMGKON CUnTaTh, YTO BOC-
nuTaTeNbHbIe LIeNN AOCTUraloTCs TOMbKO TPW 3aBEpLUEHUM CyaebHOro
npouecca: OHU peann3ytoTCs TakxKe NOCTENEHHO NPY COBEPLUEHUMN KadK-
[0ro feiicTus. OHaKO HMKTO OTCHOfA He [enaeT BbIBOAa, YTO Ha Mpo-
TSXKEHWW Npoliecca AeiCTBYET NPUHLMN BOCMIUTAHWS, a B KOHLE ero A0c-
TUraeTcs Lenb. OTHOCUTENbHO e UCTWHbI NMPUBOAATCS MoaoGHbIe pac-
cyxzaeHus. Mexay Tem, Kak B nepBoM, Tak U BO BTOPOM C/lyyasix pedb
UAET NMLWb O LieSIM MPOLIECCa i MyTAX €€ peannsaLum.

B CBfA3M C 3TVM Hefb3d NPU3HATBL, YTO Liefib AOCTUXKEHUS UCTUHBI U
MPUHLMMN BCECTOPOHHOCTU, OBBLEKTUBHOCTU WM MOJHOTLI MCCNEef0BaHNSA
MaTepuasioB Aiena coBnagatoT. 3akoH 1x pasnnyaet. O6 aToM CBUAETE b-
CTBYET COAep>KaHue CT. CT. 2 1 14 OCHOB yro/IoBHOIO CyA0MNpPOU3BOACT-
Ba, a TaKxe cT. 243 YTIK PCOCP, rae rosoputcs 0 BCECTOPOHHEM, MO/
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HOM X OGBEKTMBHOM MCCMIE[0BAaHUM MAaTepUanoB fefa U yCTaHOBNEHWN
UCTWHBL.

Mbl pasfiensemM MHeH1e TeX aBTOPOB, KOTOPbIE 3aKPemneHHbIe B CT.
14 OCHOB MOMOXeHUA PACCMATPUBAIOT KaK OAWH U3 MPUHLMMNOB NPOLIeC-
ca, KOTOpbIii CNOCOGCTBYET JOCTUXKEHMIO 3a/ja4 YroNOBHOIO CY/0MNpPon3-
BOACTBA.

TaK, Mbl NPUXOAMUM K BbIBOAY, UTO JOCTUXKEHNE UCTUHBI B COBET-
CKOM YrO/IOBHOM MpPOLIECCE SB/SIETCA LIeNbl0 COBETCKOTO Yro/IOBHOMO
npoLiecca, a Takxke Lie/bto oKasbiBaHKs. MonHas peanmsauus 3Toi Lenu
[OCTUraeTcs B CTaAumM CyebHOro paséupatenbCTea.

* *

*

OpraHbl paccnefoBaHUs U cyfa B CBOeW AesTeNbHOCTW MO [Jo-
CTWPKEHUIO UCTVHbBI KaK Lienu npotecca pyKoBOACTBYHOTCA MapKCUCTCKO-
NEHNHCKOW Teopuei Ao3HaHWs. HekoTopble aBTOpbI, paccMaTpuBast BO-
npoc 06 UCTUHE B Yro/IOBHOM MpoLecce, OTMeYasn HefonyCcTUMOCTb
MPUMEHEHNA 34eCb (MNOCOCKMX MOHATUI (B YaCTHOCTU TaKuMX, Kak ab-
COMKOTHAA U OTHOCUTE/IbHAA UCTUHA). TW B3rNaapl Gbiv NOABEPrHYTHI
ybeanTenbHOM KpUTHKE.

OfHako MHeHMs nofobHOro pofa BCTpeyaloTcd M B paboTax,
ony6/MKoBaHHbIX B nocnefHue rogpl. Tak, B. M. LLIBaHKOB nbiTaetcs
[l0Ka3aTb, YTO MOCKONbKY MO3HaHWe WCTWHBLI B Yro/IoBHOM MpoLecce
MMEET OT/IMYHBIA OT Hay4yHOro MO3HaHUA MexaHW3M, B 3TOW 0611acTu He
MPVUMEHNUMbI MOMOXEHNSI MAPKCUCTCKO-NIEHWHCKOA TeopuM NO3HaHMA B
TOM MnaHe, KaK OHW pacCMaTpMBatoTCs B MPOLECCyanbHOM uTepaType.

B yacTHOCTW, OH yTBepXa4aeT, 4YTO B Yro/I0BHOM MpoLecce Mo3Ha-
HYe COBbITUS NPeCTYNNeHNs' U APYTUX 06CTOATENLCTB, MMEIOLLMX 3HaYe-
HWe No Aeny, He NPOXOAUT NYTb «OT XXMBOF0O CO3epLaHnA K abCTpaKTHO-
MY MbILLIEHUIO Y OT HEro K npakTuke». o MHeHuto B. M. LLIBaHKOBa,
[laHHOE JIEHWMHCKOe MOMOXKEHWE, PacKpbIBaloLLEe AMaNEKTUYECKUIA MyTb
Mo3HaHMS 06LEKTMBHOI peaslbHOCTM, «OTPaXkaeT 3TOT MPOLLECC B NI0rnYe-
CKW YMCTOM BUAE, KaK Obl UICTOPUYECKOM acneKTe» W He pacnpocTpaHs-
eTcs Ha NIoOYI0 YeNOBEYECKYIO AeATeNbHOCTb, HarpaB/ieHHY Ha fo-
CTUDKEHWE UCTUHBI.

MexaH13M e pacKpbITUA UCTUHLI B YrO/I0BHOM npoLecce, B OT-
Jinyne OT Hay4yHOro No3HaHUs, COCTOMUT, MO ero MHEeHW0, B TOM, YTO «UC-
cnegosaTelb UAET He OT AIBNEHNSA K CYLIHOCTW, a OT MO3HAHHOW CYLLHO-
CTW K €ee MPOAB/EHNIO». ITO MPOUCXOAMT MOTOMY, YTO CYLLHOCTb TEX
PasHOPOAHbIX W Pa3HOMOPSAKOBLIX SBMEHWIA,, C KOTOPbIMKA MMEET AeNo
Cyfl, BblpaXkeHa 3apaHee B Yro/I0BHO-MPaBOBbIX NMOHATUAX, 3aKPenIeHHbIX
B AMCMO3NLMAX CTaTeil 0COGEHHOI YacTh YronoBHbIX KofgekcoB. Kpome
TOro, NPU PacKpbITUM UCTUHBI MO YroNI0BHOMY [iefly UCMOMb3YTCA A0C-
TUXKEHWS| MPOLECCya/lbHOW TEOpUK, KPUMWUHAIMCTVKK, paspabaTbiBa-
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lOLLeli METOAMKM pacciefoBaHWa OTAe/bHbIX BUAOB NPECTYNNEHUA, KO-
TOpble MOTYT PaccMaTpMBaTbCs B KaueCTBE JIOMYECKMX CTPYKTYP, OTpa-
XaoLLMX 3aKOHOMEPHOCTM NpoLLecca packpbITUA UCTWHBI MO Aeny B 3a-
BMCMMOCTY OT COCTaBa MPecTyn/eHus.

Camo no cebe YyBCTBEHHOE BOCMPUATUE (PAKTOB, NO MHEHWIO B.
M. LLIBaHKOBa, He NpeALLIECTBYeT abCTPaKTHOMY MbILL/IEHUIO CliejoBaTe-
ng. OTO NOMOXEHWe aBTOP WAMKOCTPUPYET TakKuM MPUMEPOM: NOJy4uB
coobuleHne 06 06HapyXXeHUW Tpyna, CNefoBaTeSlb HauMHaeT pasMbliu-
NATb 06 MMEBLUMX MECTO COBLITUSX eLle 40 TOro, Kak OCMOTPen MecTo
MPOMCLLECTBMA 1 BOCMPWHAN Apyrue AoKasaTenbcTBa. B ocHose no-
CTPOEHWSA criefoBaTeNeM PasInyHbIX BEPCUIl B AaHHOM Cly4ae fIexar ero
NpogecCMOHaNbHBIN OMbIT, TEOPETUYECKME 3HaHWUA U T. 4. C nogo6Hoi
TPaKTOBKOI MpoLiecca No3HaHMA B YrOMOBHOM CyAONPOW3BOACTBE TPYA-
HO COrNacuThLCA.

Pa3pabaTbiBast NpobnemMbl rHoceonorum, B. U, NleHuH, Bened 3a K.
Mapkcom 1 . SHrenLcom, UCXOAWA U3 eAMHCTBA 3aKOHOB NMO3HaHMUA, UX
BCeobLLEero 3HayeHus. PaccmaTtpusas gonpoc 06 o6LeM 1 0cobeHHoM, B.
W. NeHuH nucan: «...B No6oM NpesiokeHnn MOXHO (M JOMKHO), Kak B
«siyeiike» («KMETOUKE»), BCKPbITb 3a4aTKW BCEX 3/1IEMEHTOB ANANeKTUKM,
MOKa3aB TakuM 06pa3oM, YTO BCEMY MO3HAHUIO YesloBeKa BOOOLLE CBOIA-
CTBEHHaA AnanekTnka». MapKCUCTCKO-/IEHNHCKaA THOCEONOrns oTpaxaeTt
Han6onee 06LLMe 3aKOHbI MO3HAHWS, KOTOPbIE 0XBATbIBAKOT BCE BUAbI Ye-
NOBEYECKOW [eATeNbHOCTU. ITO eAMHCTBEHHO HayyHas Teopusi MO3Ha-
HUWA, KOTOpas MOKa3sblBaeT, Kak U3 He3HaHUsA POXAaeTCs 3HaHue. «Teopus
MO3HaHUs («rHOCEONOTKs») UCCNEeaYeT 3aKOHbI MO3HaHWS; OHa ecTb yue-
HMe O CMOCOBHOCTU YenoBeKa NO3HaTb AEeMCTBUTENbHOCTb, Y4eHue 06
UCTOYHMKAX W MYTAX NO3HaHMs». CyTb 3TOW TEOPUM COCTOUT B TOM, UTO
«OHa MCXOAWT M3 MaTepUanMCTUYECKOro peLLleHUs OCHOBHOrO Bomnpoca
tunocodmn, M3 NpUHLMNA MO3HABAaEMOCTM MWUpa W MpU3HaHUA [Au-
aNeKTUYeCKOro npoLecca NO3HaHWS, W, HaKOHeLl, U3 TOro, YTO OCHOBO

NO3HaHUA U KPUTEPUEM €ro UCTUHHOCTW ABNAETCA 06LU|ECTBeHHaFI npak-
TUKa».

JIeHVHCKME MOMOXEHWS O  AManeKTUKe Mo3HaHWs  pacmnpo-
CTPaHSOTCA Ha BCE UEN0BEYECKOe MO3HaHKe, B TOM YKC/Ee U Ha YrofoB-
HbliA Npouecc. «/1t06oe No3HaHWe, Ntobas 06/1acTb NO3HABATENbHON fes-
TeNbHOCTY MOAUYMHSIETCS THOCEOMOMMYECKUM MPUHLMMNAM W 3aKOHOMep-
HOCTAM,— oTMeuyaeT M. C. CTporoBuy. — o/fI0XeHNsI MapPKCUCTCKO-
NEHWNHCKOI TeopuW MO3HAaHUS Peanm3yroTcs BO BCEX cihepax Mo3HaHUs,
BCErda, Korfa Wccrnefytotcs NpeameTbl, SBNEHWUS [eiACTBUTENbLHOCTU W
Heo6X0AVMO 06€ecneunTb, YTOBbI MO3HAHWE MPaBU/LHO YCTaHaBIMBA/IO
3TV NPEAMETbI, SBNEHMUS, TakK KakK OHU CYLLIECTBYIOT BHE 11 HE3aBMCUMO OT
MO3HAIOLLIETO UX CO3HAHUS!, MbILLIEHNS».
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O 3HaYeHUW AMaNeKTUYECKOro MeToda A1 paspaboTKM YaCTHLIX U
creyanbHbIX METOA0B UCCNEA0BaHUA PasfIMYHbIX ABNEHWI nuweT H. A,
AKy60BMY: «B KayecTBe BCeOOLLEr0 MeTOAa NO3HAHWA BbICTYNaeT MaTte-
puanncTuyeckas auanektuka. Onpegenstowym 4is aToro Metoga fBns-
eTCA He TO/IbKO MPUMEHUMOCTb €r0 BO BCEX Pa3HOBMAHOCTAX Mpouecca
MO3HaHWA, ero YHWBEPCalbHOCTb, HO U TO, YTO OH, BCKPbIBas 3aKOHbI
[BVDKEHMA YE/IOBEYECKOTO MbILLEHUA K UCTUHE, CMYXXWT OCHOBOW pas-
paboTKM ApYrMX METOL0B MO3HAHUA».

B dwmnocodckoii nutepatype yaensietcs 60MblIOe BHMMaHUE Me-
TOAONMOrMM PasNnYHbIX OTpacneit 3HaHWA. Pa3pabaTbiBatlOTCS YacTHble W
creynasibHble METOAbl UCCNeLOBaHNA U B YTOMOBHOM MpOLEcce U Kpu-
MUHaINCTUKe (HabntogeHne, onvcaHve, U3MepeHue, BbIYMC/IEHWe, CpaB-
HeHWe, aKCnepuMeHT 1 Apyrue),.OfHaKo BCe 3TO HE WCKIHOYaeT AeincT-
B/ O6LUMX 3aKOHOB MO3HaHWA B YrOMIOBHOM npouecce. BoT nouemy
HEeNb3s COrNacuTLCA € TEM, YTO B YrO/IOBHOM MpoLecce, B OT/Mumne OT
Hay4HOro WCCMef0BaHMsA, NO3HAHNE MAET OT CYLYHOCTU K SBNEHMWIO, @ HEe
Hao60opoT.

M3BecTHO, 4To B. L. JleHnH paccmatprean rnosHaHve Kak rnpouecc
OTPaXeHWs MOCPeSCTBOM OPraHoB YyBCTB. «...BHE HAac CyLecTBYHOT Be-
Wy, Haww socnpuatis 1 npeactaBneHms — obpasbl X, — nucan B. U.
INeHnH. — TpoBepka 3Tx 06pa3oB, OTLENEHNE UCTUHHBIX OT JIOXKHbIX
[lAaeTCs MPaKTUKOM».

Mpexxae Yem BCKPbITb CYLLHOCTb 0OLLECTBEHHbLIX AIBNEHUIA, C KOTO-
PbIMV MMEOT A€e/0 CNeA0BATENb W CYL, OHW CTANKMUBAKOTCS C ABIEHWSAMM,
KOTOpble BOCTIPUHMMAIOTCA UMK, Kak MpasBuio, onocpegosaHo. Hanuune
YrO/IOBHO-MPaBOBbIX MOHSATUM, TEOPETUUECKMX MOSIOXKEHWIA, KOCBEHHOTO
OonbITa MPaKTUYECKNX PabOTHWMKOB HE WCK/OYaeT HeobX04MMOCTU: BO-
NepBbIX, MO KaXAOMY Aeny NonyyuTb Tpebyemyto MHGopmauuto, Boc-
MPUHATL €€ W, BO-BTOPbIX, MPOHWUKHYTb B CYLLHOCTb MO3HaBaeMoro 06-
LLEECTBEHHOTO KOHM/IMKTA.

Ecnu cnefoBatesb, elle He OCMOTPEB MECTO NMPOUCLLECTBUS, HaYan
CTPOWTb BEPCUM, 3TO He 3HAYWT, UTO MO3HaHWE OCYLLECTBMSETCA UM MO
KaKUM-TO MHbIM, OT/IMYHBIM OT MPUBEAEHHbIX Bbile 3aKOHOB. TenedoH-
HblIi1 pa3roBop, COOOLLEHME, KOTOPOE NOAYYMA CleaoBaTeslb, ECTb He YTO
MHOE, KaK UH(OpMaLWs, CUrHaN, pasapaxuTenb, KOTOPbIA OH BOCMIPUHSAN
opraHamu 4yBCTB. B€3 3TOro curHanay Hero u He BO3HUK/O Gbl HUKAKMX
Pa3MbILL/IEHWIA MO NOBOAY YKa3aHHOrO CO6bLITMS, HECMOTPS Ha BECb €ro
6orateiwmnii onbiT. KOHEYHO, 06beM MH(OPMaLMK, KOTOPbIA Nony4aeT
CNefioBaTe/lb, M3MeHSETCS. BblexaB Ha MeCTO MPOMCLLIECTBMS, OH Noyya-
eT HOBYI0 WMH(OpMaLI0, KOTOpas COOTBETCTBEHHO B/IMSET Ha XapaKTep
ero MbICneit U NPUHATME UM peLLeHNi. Ho Kakoii 6bl HW 6bl1 06bEM WH-
thopmaumn, HeMpenoXHbIM 0CTaeTcs 04HO— BCSIKOE MO3HaHWe CrefoBa-
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TeNeM UNN CyL[OM OBCTOATENbCTB fefla HAaYMHAETCH C BOCTIPUATUS UMK
CBeAeHNIA 06 3TNX 06CTOATENbCTBAX.

«EQVHCTBO 4YyBCTBEHHOrO W paLMOHaIbHOTO MOMEHTOB B MO-
3HaHUW BbIPAXAETCH B TOM, 4YTO M WCTOPUYECKM, U B XOf4E WHAW-
BUAYaSbHOrO PasBUTWUA YYBCTBEHHOE MO3HAHME CAYXMT WCXOLHbIM
MYHKTOM, NEpBOW CTYMeHbI0 MO3HABATENbHON, AesTeNbHOCTU. HeT Hnye-
ro B MbILWIEHNN, 4TO Obl HE MPOLUIO Yepe3 OpraHbl YyBCTBa. Yenosek
[a@kKe Ha YPOBHe NOMMYECKOro MbILUMEHUS MPOLO/HKAET ONMPaTbCs Ha
YYBCTBEHHO BOCMPUHMUMAEMbIA MaTepuan B BUAE HarfisgHbIX 06pasos,
Pa3/IMUYHBIX CXEM, CUMBOJIOB, Ha «HYBCTBEHHYIO (HOPMY A3bIKa».

PaccmatpmBas OLLyLLEeHWs, BOCTIPUATMS Kak NepBYHO CTYMeHb No-
3HaHWA, HeNb3s, OAHAKO, HE YYUTbIBATb, YTO OHW HEPA3PbIBHO CBS3aHbI C
MbIC/TUTENBLHON feATenbHOCTLI0. Mpryem npouecc nepexoga OT OulyLie-
HWIA K MbIC/TN HE SIBNSETCS MEXaHUYeCKUM. «[nanekTunyeH.He ToNbKO ne-
PeXof OT MaTEPUM K CO3HAHWI, HO U OT OLLYLLEHMS K MbIC/IN», — OTMe-
Yan B. U. JleHunH.

Mog4epkmBas AManekTUKy YyBCTBEHHOIO M PaLMOHaNLHOrO B No-
3HaHuK, A. H. JTeoHTbeB nuweT: «...llpouecc OTpaxeHUs ABNAETCH pe-
3yNbTaTOM He BO3AENCTBUS, a B3aVMOAEICTBMSA, TO €CTb PEe3y/bTaToM
MPOLLECCOB, NAYLLMX Kak 6bl HaBCTpeYy Apyr Apyry. OgunH 13 HUX—Npo-
LIeCC BO3[ENCTBNSA 00BbEKTA Ha XXMBYIO CUNY, APYrOil — aKTUBHOCTb Ca-
MOV CUCTEMbI MO OTHOLLEHUIO K BO3[E/CTBYHOLLEMY OOBLEKTY».

Mpw 3aTOM cnegyeT UMEThb B BUAY, YTO MbilLieHne obnagaeT OTHO-
CUTENbHOI CaMOCTOATENIbHOCTLIO. EFro 0CO6EHHOCTL COCTOMT B TOM, «4TO
OHO BO3HWKaeT 0e3 NPsSIMOro COMPUKOCHOBEHWS C BHELLUHE AelicTBU-
TEeNbHOCTbI, 06bEKTAMM MaTEPUaIbHOTO MUPa, XOTS 1 ONupaeTcs 06bIY-
HO Ha Te WM VHble YyBCTBEHHbIE NpeAcTaBneHus». CTeneHb camoCcTos-
TENbHOCTU MbILWAEHNS pasnnyHa. Ecnn npw abcTpakTHOM, TeopeTuye-
CKOM MbILLIEHWN, CBSI3aHHOM C HaYYHbIMW UCCNef0BaHUAMM, 60NLLUMMK
0606LLEeHNAMU, CTENEHb Takoli CaMOCTOSATE/IbHOCTY BbICOKA W YYBCTBEH-
Hble MPEeACTaBMEHUsA, KaK NPaBW/o, MOKOATCA Ha KOCBEHHOM OMbiTe, B
MPaKTUYECKOW [eATeNbHOCTM MO  PAaCKPbITUIO  MPEcTYnnieHuid npe-
06nafaeT anpuopHOE MbILLIEHWe, B OCHOBE KOTOPOrO JIEXMUT He-
MOCPELCTBEHHOE BOCMPUATIE 06BLEKTOB MaTepuasbHOIo Mmpa.

EAMHCTBEHHLIM CPEACTBOM MO3HAHWS WCTUHBLI B YTONOBHOM Aene
CNY)XXUT [j0Ka3blBaHWUE, TO €CTb MOMYYEHWEe, UCCNEA0BaHME, OLIEHKA foKa-
3aTeNbCTB, B KAYECTBE KOTOPbIX BbICTYNAKOT Pas/iNUHbIE AaHHbIE, UMELD-
Lme 3HaveHne no geny. CKonb 6bl HX GblNa BbICOKA CMNOCO6HOCTbL Clefo-
BaTeNi U Cyfbn abCTPaKTHO MbICANUTL, OHW HE MOTYT 3aMeHWUTb 00beK-
TUBHO CyLlecTByrOLWMe (haKTbl (AOKa3aTeNnbCTBA) CBOMMM YMO3aK/OYe-
HuAMK. B 0CHOBe BCEX BbIBOAOB OPraHOB pacc/iefjoBaHns U Cyfa, Kak To-
ro TpebyeT 3aKOH, Nexar [oKasaTenbcTBa, (CT. cT, 205, 309, 314 YK
PC®CP). B npoueccyanbHol nutepaType ChnpaBeAnvBo o0bpallaeTcs
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BHMMaHMWe Ha CBSi3b MPaKTUYECKON U MbICINTENbHONW AEATENbHOCTU B A0-
KasblBaHWM W MOJBEPratoTCca KPUTWKe B3rNsf4bl TEX YUeHbIX, KOTOpble
CUMTAIOT, YTO MbIC/IMTENbHAS AEATENbHOCTL (OLEHKA [OKa3aTeNbCTB) fie-
XKMT 33 pamMKaMu YrosioBHOro npouecca. PakTuyecku BeCb NpoLecc Ao-
KasblBaHWs NPeAcTaBnsieT OG0 eAMHCTBO MPaAKTUYECKOW N MbIC/TUTE Tb-
HOI feATenbHOCTM. HenocpeacTBeHHOe BOCMPUATME 40Ka3aTeNbCTB, MX
nccnegoBaHne npegnonaraeT nepepaboTky, OCMbIC/MBaHKE MOTyYaemoi
MHAOPMaLMK, OLEHKA XKe A0Ka3aTe/bCTB 3aBepLUaeTCs MPUHATUEM pe-
LUEHWIA, TO eCTb NPaKTUYeCKUMU AeiAcTBUAMW. OCMbIC/BaHWE CMeAoBa-
TENEM U CYZiOM BOCMPUHUMAEMbIX MU SB/IEHNIA CBA3aHO C NMPOHUKHOBE-
HUEM B MX CYLLHOCTb. JTW OpraHbl UMeOT [eN10 CO CNOXHLIMM CoLMab-
HbIMW SIBNEHUSMU. 110 KaKAOMY KOHKPETHOMY [Ny OHW [O/MKHbI Bbl-
SBUTb CYTb MPOMUCLLEAINX COObITUIA, [aTb WM  OOLUECTBEHHO-
NOSIMTUYECKYHD U HOPUAMYECKYIO OLEHKY. Kak y)xe oTMevanocb, cnepo-
BaTe/lb M Cyf He OrpaHMuMBalOTCA BOCTIPUATMEM Pa3MYHbLIX [OKa3a-
TeNbCTB, a [eNaroT onpeaenéHHble BbIBOAbI, MMELOLLME NPaBOBOE 3HauYe-
HWe, KOTOpble OCHOBbLIBAIOTCS Ha MO3HAHWUM CYLLHOCTN UCCeLyeMbIX SIB-
NeHWiA. HecmMoTps Ha TO, YTO CYLHOCTb NPECTYN/eHMIA BblpaKeHa B 3a-
KOHe, KOTOpPbIi B AMCMO3MLMSAX CTaTeil YrONOBHOTO KOAeKca OTpaaeT
Hanbonee CyLUECTBEHHbIE MPU3HAKM PasnMYHbIX NPECTYN/eHNA, Npw
paccnefioBaHUM N PacCMOTPEHWM YTONOBHbIX e HEO6XOAMMO BbISBASATb
CYWHOCTb KaXX[0r0 KOHKPETHOro NPecTynieHus, B NPOTMBHOM Cry4ae
cyfebHas aedaTenbHOCTb HOcuna Obl UCKIOUNTENBHO (POPMasibHbIA Xa-
pakTep. He cnyuvaiiHo B npoueccyanbHoi nnTepaType Bce Gonbliee pac-
NPOCTPaHEHWE HAXOAWT MbIC/Ib O TOM, YTO B COAEPXKaHUE UCTUHbI BXOAAT
He TONbKO (DaKTUYeCKMEe AaHHble, HO W WX MpaBoBasi, MOANTMYECKas
OLieHKa. 3TO MO/0XKeHNe 060CHOBLIBAETCA TEM, UTO camu (haKTUYecKune
06CTOSATENLCTBA Aea MOryT ObiTb MPaBWIbHO MO3HaHbI TONLKO B UX 06-
LLLECTBEHHO-MO/IMTUYECKOM 1 MPABOBOM 3HAUYEHUM.

CyLIHOCTb 1 SiBNIEHWE HepaspblBHO CBS3aHbI MEXAy co60li 1 B TO

e BPEMSl OHU OTPaXaloT OMpedeieHHoe AMANeKTUYECKoe MPOTMBOpE- .

yme. «B yacTHocTu, — nucan B. N. JIeHWH, — guanekTuka ectb usyue-
HVe MPOTMBOMNOMOXHOCTU BelM B Cebe..., CYLIHOCTW, cybCcTpaTta, cyo-
CTaHUMW, — OT ABNEHUS, «ana Apyrnx Obitus». (TyT TOXe Mbl BUAUM
nepexog, Nepesme O4HOIO B APYrOro: CYLUHOCTb SBMSETCS. SBMEHMe Cy-
LLLeCTBEHHO). MbICNb YenoBeKa GECKOHEYHO Yrny6nsieTcs OT SBMEHWS K
CYLLHOCTM, OT CYLUHOCTM MEpPBOro, TakK OKasaTb, MOPALKA, « CYLLHOCTU
BTOPOro MopsfKa u T. A. 6e3 KoHLa».

B yronoBHoM CyfonNpOM3BOACTBE MO3HAHWE OrPaHUYEHO He-
06XOAMMOCTbIO YCTaHOB/IEHMS 0GCTOATENLCTB, UMEHOLLMX 3HAUYeHWe Ans
NpaBW/IbHOrO paspeLueHns aena (CT. 15 OcHoB u cT. 68 YTIK PCOCP). B
CBSI31 C 3TUM MPOLLECC NPOHUKHOBEHUS B CYLLLHOCTb COBLITWIA, C KOTOPbI-
MM CTaNKMBaKOTCS CrefoBaTesb U Cyf, OrpaHUYeH YKasaHHbIMW B 3aKOHe
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npegenamMy 1 NO3TOMy MCTUHA, YCTaHaBMMBaeMas CyJ0M, KaK yXe oTMme-
4anoch, HOCUT OTHOCUTENbHBIN XapakTep.

Taknm 06pa3om, Mo3HaBas ABMEHWS, CY4 MPOHMKAeT B WX CyL-
HOCTb B Npefenax, HeoOXOAMMbIX 4151 MPaBWILHOMO PaspeLLeHns aena,
BbIHECEHMS 3aKOHHOr0 1 O6ocHOBaHHOro npurosopa. OCHOBO foCTU-
XXEHVS1 UCTWHLI B YrO/IOBHOM [efne fABASETCA MpaKkTW4ecKas fesTefb-
HOCTb, — OHa €CTb WCTOYHWK 3HaHWiA cnegoBaTens u cyfa 06 o6cTos-
TenbCTBax fena. B TO e Bpems MpaKTuKa BbICTYNaeT WU Kak KpUTepuid
NCTUHBI. «TOYKa 3PEHNS XKMU3HW, NPAKTUKN AOMKHA ObITb NEPBOIA U OC-
HOBHOM TOYKOI 3peHUs TeopuM NO3HaHNsA». «...lpakTUKoN cBoei foKa-
3bIBAET YeE/I0BEK OOBLEKTVBHYKO MPaBWIbHOCTb CBOMX WAEN, MOHATWIA,
3HaHWIA, HayKmn». «...lPaKTMKa YeNoBeKa W Ye/IOBEYECTBA ECTh NPOBEPKa,
KpUTEPWin 06LEKTUBHOCTY MO3HAHMA».

B kauyecTBe KpUTepUs WCTUHbI BbICTYNaeT O6LLECTBEHHO-UCTO-
puyeckas NpakTuKa B LenoM. OfHAKO 3TO He UCK/THYaeT Pas/IMyHbIX Yya-
CTHbIX METOZOB NPOBEPKN UCTUHHOCTM TEX WAN WMHbIX CyXaeHuli. Bce
3aBWCUT OT XapaKTepa UCTUHbI, KOTOPas, KaK U3BECTHO, BCErAa KOHKPET-
Ha. «...HuKakoli OTBNEYEHHOW UCTUHbI HET, UCTWMHA BCErfa KOHKpEeTHa»,
— oTMevan B. W. JTeHuH.

NCTUHHOCTL BbIBOAOB, MOMTYYEHHbIX CNef0BaTENEM U CYIOM, B Lie-
NOM MNOATBEPXAAETCA ycnexamu 60pbbbl ¢ NPeCTYNHOCTbIO. Kpome Toro,
MoKasarenem WCTUHHOCTU CNYXMWT MpaKTUYeckas [esTenbHOCTb CaMux
OpraHoB, OCYLLECTB/IAIOLWMX pacciefoBaHnMe W pPacCMOTPeHWe [en Ha
pasNNYHbIX CTaAMsX YronoBHOro npoLecca.

[MOMOXEHNA MapKCWUCTCKO-NEHWHCKOV Teopuu MOo3HaHWA  aatoT
NpaBuW/ibHbIV OTBET HA BONPOC He TONbKO O NYTAX MO3HAHUS UCTUHbI, HO
1 0 CaMOM XapaKTepe 3TON UCTWUHbI, O BO3MOXHOCTU €€ NO3HaHMS.

OTcTtamsaa ngero nosHasaemocTtu mupa, B. W. JleHnH nucan: «Pe-
LUNTENIbHO HUKAKOM MPUHLMMWANBHOW PasHWLbI MeXAy SBNEeHWEeM U Be-
LWbto B cebe HeT 1 ObITb He MOXET. Pasnuume ecTb NPOCTO MEXAY TEM,
YTO MO3HAHO, U TeM, UTO €LLe He NO3HaHO...». Ha fene Kaxablil Yenosek
MUNNMOHBI pa3 Habngan NPocToe U 0YEBMUAHOE MPEBPALLEHNE «BELLW B
cebe» B ABNEHUE, «BELLb A4/1 HAC». DTO NPEBPALLEHNE N eCTb MO3HAHUE.
B yronosHoM npouecce fOMKHO 6bITb PACKPLITO KaXoe NpecTyn/ieHue

(cT. 2 OCHOB YronoBHOro Cyfonpov3BoACTBa). JTa LeNib peanbHa, Loc-
TKUMA.

PaccyxgeHnsa C. B. Kypblnesa U HEKOTOPbIX APYrux aBTOPOB O
HEBO3MOXHOCTM [JOCTUXEHMSI UCTUHBbI [1CMXONOTMYECKN pasopyxaroT
NPaKTUYeCKMX PaboTHWUKOB, TONKAKOT MX Ha NOUCKM O6BEKTUBHbBIX MPK-
YMH, KOTOpble AKOObI 4enatloT HEBO3MOXHBIM BbISCHEHME BCeX 06CTOS-
TeNbCTB Aena. 3TO He MOXET He UMETb BPeHbIX NOCNeACTBUA Ana npak-
TUKW. Mbl y>ke 06palannm BHAMaHWe Ha TO, YTO Leb UMeeT 60/bLuoe
3HaueHWe Ana onpegeneHus O6LLEro HanpasneHWs LesTenbHOCTU CY6b-
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eKTOB MnpoLecca, BUSET Ha WX YCTPeM/eHus, BO/t0. [ocTaHOBKa ACHON
Lenu, cosfaHve ee JOCTUXXMMOCTV—BCE 3TO BCENSET YBEPEHHOCTb B YC-
nex [fesTenbHOCTW, CMOCOBCTBYET MOBBILEHNIO aKTUBHOCTW  [0f-
YHOCTHbIX ML, B MOUCKAX UCTUHbI.

JoCTKeHe UCTVHBI NO YroNoBHOMY ANy CYLLEeCTBYET Kak BO3-
MOXHOCTb, MOCKO/NbKY OHa OTPaXKaeT 3aKOHOMEPHOCTb MpoLiecca nosHa-
HWA, 1 3TO MONOXEHME YPe3BbIYAiHO BAXHO A4S YACHEHWS Lieneil npo-
Liecca, TOro, pagu Yero OCYLLECTBASETCS NpoLeccyanbHas AesTeNbHOCTb
rocyJapcTBeHHbIMU OpraHamu. BmecTe ¢ TeM Hefb3sl He YYuTbIBaTb, YTO
BO3MOXXHOCTb MpeBpaLLaeTcs B LeACTBUTENbHOCTb /NLLb NPYU HANYKUK
onpegeneHHbIX 06BbEKTUBHBIX U CYOBEKTBHBIX YCOBWIA.

«B tmnocodun pasnmyatoT abCTpaKTHbIE U peaibHble BO3MOX-
HOCTU. «ABCTpaKTHas BO3MOXHOCTb — 3Ta TakKas TeHAEHLMs pasBUTUs,
[N19 KOTOPOW CyLUECTBYeT O4YeHb Masio 6aronpusiTHbIX OOBEKTUBHBIX
ycnosuid. Torga peasibHas BO3MOXHOCTb MOXET ObITb OnpefeneHa Kak
Takas TeHAEHUWS, ANA KOTOPOl MMEETCA 3HauMTebHOe KONUYecTBO YC-
noBuii», — oTMevatoT A. B. CmunpHoB 1 B. A. LLTodd.

Hannuve peanbHbIX BOSMOXHOCTEN fenaeT peasibHOM 1 Lenb. «Pe-
a1bHaA LeNb OTPAXaEeT, C OHON CTOPOHbI, UCTOPUYECKMN OMpeseneHHbIe
NOTPe6HOCTM YenoBeKa, C APYroi, BOSMOXHOCTY, 3aK/OYEHHbIE B 00b-
eKTVBHOW Ae/iCTBUTENBbHOCTI.

YCTaHOBMEHWE UCTWHbLI B YFONOBHOM MpOLEcce ABMSETCA peaib-
HON Lenblo. [LOCTWdKeHWe 3TOW Lenn 06ycnoBneHO NOTPe6HOCTAMK YC-
MeLHon 60pbbbl C NPECTYMHOCTLIO, HEOOXOAMMOCTBIO €€ MOSHON NNK-
BMAALMM, UYTO COCTaBNSET OfHY M3 BaXKHEWLIMX 3afady, MoCTaBneHHbIX
KOMMYHMCTUYECKON MapTueil nepes rocyfapCTBEHHbIMW OpraHamy u
OO6LLEeCTBEHHBIMM OpraH13aLysaMu.

YTronoBHO-NpoLeccyanbHoe  3aKOHOAATENbCTBO — COLEPXMT  On-
pefeneHHble MpaBoBble rapaHTUM AOCTUXXEHUS WCTWHbI B YrOS0BHOM
npouecce. Kpome TOro, CyLIecTBYeT paf Apyrux (akTopoB, BAUAKOLLMX
Ha [OCTWXKEHWe JaHHON LWWenun. 3TO YpOBeHb PasBUTUA eCTECTBEHHBIX U
LPpYTUX HayK, LOCTUXEHUS KOTOPbIX UCMOMb3YHOTCA MPU pacciefoBaHNm
1 PacCMOTPEHWU YTOMOBHbIX feN, NPoeCcCMOHaIbHbIE KauecTBa CyObek-
TOB MPOLECCYaNibHON AesTeNbHOCTH, HayyHas opraHusaums Tpyda npa-
BOOXPaHUTE/bHbIX OPraHoB 1 T. M.

Cnepyetr OTMETWUTb, YTO NO MOAABAAIOLEMY OOMbLUMHCTBY fef,
paccMaTpuBaemMbIX Cyfamu, 3afjadva JOCTVKEHWS UCTUHbLI PeLlaeTcs yc-
newHo. KauecTBo paboTbl OpraHoB paccrefjoBaHUs M Cyfa BCe Bpems
ynyduwaetca. Kak oTmevaet 3amectuTens [lpesacepartens BepxosHoro
Cypa CCCP C. baHHUKOB, B HacTOsLLEe BpeMs OTMEHSETCA U U3MEHSeT-
A cyfebHbIX NPMroBopoB B 2 pa3a MeHblLUe, YeM 10 fieT ToMy Hasaj. 3a
nocnegHvie 5 ner u3 yncna 0BXanoBaHHbIX UM OMPOTECTOBAHHBIX NpW-
rosopos (06xanyetca o 1/3 npuroBopoB HapogHbIX cyaos v 70 % npu-
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rOBOPOB BbILLECTOALLMX CynoB) 84—87 % ocTaBnseTcs 6e3 n3MeHeHUs.
KonnuecTBo NpuroBopoB M onpefeneHuii, NepecMOTPEHHbIX B MOPSAKe
cyfebHoro Hagzopa, ¢ 1974 r. yMeHbLIMIOCHL B 3 pa3a, OTMEeHa Npuroeo-
poB 3a nocnegHve 5 net cokparuiack B 8—9 pas3. BbllwecTosLee cyabl
YAENAoT 60/bLUIOE BHYMaHVE BbISBMEHUIO NPUUMH, KOTOPbIE MOPOXAAT
cyfebHble OLIMBKM, 1 TPEBYIOT NX YCTPaHEHWS.

BbISiCHEHMEM NpUUKH CyAe6HbIX OWMBOK aKTUBHO 3aHUMAKTCS W
Hay4YHble paboTHMKU. M3yueHne 3TOi Npobaembl Mokasano, YTo Hempa-
BW/IbHbIE BbIBOAbI Cyfia BO MHOTUX CMyyasx ABNATCA CMefCTBUEM Ha-
PYLUEHWIA COLMANMCTUYECKO 3aKOHHOCTU, B YaCTHOCTW MpUHUMMIA 06b-
eKTMBHOCTM, BCECTOPOHHOCTW W TMOMHOTbI UCCNEef0BaHUA MaTepuanos
[iena, a Takke ApYrnx HapyLUeHWin MaTepuasbHOro M npoLeccyanbHoro
rnpasa.

CrefoBatefibHO, Ha MpaKTVKe WCMOMb3YHOTCA elle He BCe BO3-
MOXHOCTM [/ YCTaHOBNEHWS 0BCTOATENbCTB AeNa B NO/IHOM COOTBETCT-
BUM C LeVCTBMTENIbHOCTBLIO, XOTS, Kak NpaBuibHO oTMevaeT B. A. [opo-
XOB, — «HET HUKAaKMX 06LLUMX W Ceundnuecknx NpuimnH, Kotopble 6bl B
MPUHLMNE MPenAaTCTBOBAIM AOCTOBEPHOMY 3HaHWIO, NMOyYaeMOMy B XO-
[ie Yro/l0BHOr0 npoLecca».

JOCTWKeHVe NCTUHBI ABMSAETCA PeasbHOW LieNbio YronoBHOMO Npo-
Liecca M Kaxjoe /MU0, OCYLLECTBAAOLLEe OT MMEeHM rocygapcrsa npo-
LileccyanbHyH0 AesTeNbHOCTb, 06513aHO CTPEMUTLCA K 3TOIN Lenu v npu-

NOXXUTb BCE YCUNNA ANa ee OOCTUXKEHUA.
* *
*

C BOMpOCOM 06 MCTMHE B YTOMOBHOM NPOLECCe Kak Lienu JoKasbl-
BaHWS TECHO CBf3aH BOMPOC O JOCTOBEPHOCTW W BEPOSTHOCTU BbIBOAOB
OpraHoB paccnefioBaHVs U cyaa.

B yronoBHom cyfonpon3BoAcTBe 60MbLUas POsib NPUHAAIEXUT Kak
[OCTOBEPHBIM, TaK U BEpPOATHbIM BbiBOAaM. PasHuLa MeXay BeposiTHO-
CTbH U [JOCTOBEPHOCTLH HOCUT HE TOSIbKO KOMMYECTBEHHbINA, HO 1 Kaue-
CTBEHHbI XapakTep. BeposiTHble CyXAeHUs 3TO CYXKAEHWA NPeAnonoXu-
TeNbHble, Npo6aemMaTnyHble. OHU He UCK/KYAKT APYTUX CYXAEHWIA, fa-
e MPOTMBOMOMOXHOro nopsgka. CTeneHb BepOSTHOCTU MOXET 6bITh
pasnnyHoii. OfHaKO, He3aBNCMMO OT CTEMNeHW, KOMb PeUb UAET O BEpOST-
HbIX CY)XXAEHUSX, OHW COXPaHSHT CBOE 3HaYeHWe MPeanonoXMTeNbHbIX
W, CNefoBaTenbHO, MOFYT OTpaXaTb TO, YTO KMMEeeT MecTo B AeiicT-
BMTENbHOCTU, KaK NMpaBW/bHO, TaK U HEMPaBU/LHO.

BepoATHOCTb Camoii BbICOKO CTEMeHW, paBHas eAvHWLE, npu-
0bpeTaeT, Ka4eCTBEHHO MHOE COCTOSIHWE — AOCTOBEPHOCTU. B oTnnume
OT BEpPOSTHOrO OCTOBEPHOE CYXKJEHWE 03HAYaeT eJUHCTBEHHO MpaBu/ib-
HOe, WCK/IHUaloLLee BCAKOE MHOe, OT/IMYHOE OT Hero. CnefoBaTesibHo,
[OCTOBEPHOE CYX[EHWE 3TO CYX[AEHWEe WCTMHHOE, He Bbi3blBatoLLee CO-
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MHEHUS B CBOEl «npaBubHOCTY Mo3HatoLLee L0 NpU 3TOM YBEPEHO B
€[VHCTBEHHO BO3MOXHOM W MPaBW/IbHOM XapakTepe AaHHOrO CYXAEHUs.
Ho Ba)XXHO He TO, UTO Takas YBEPEHHOCTb CYLLECTBYeT (Y4enoBeK MOXKET
ObITb yOEX/EH W B MPaBUIbHOCTU NOXHOMO UM BEPOSTHOTO CYXAEHNS),
aT0, UTO 3TO CYX[eHNEe 06LEKTUBHO COOTBETCTBYET AelCTBUTENBHOCTY 1
B TO XK€ BPeMS BHYLLAET YBEPEHHOCTb B CBOEI NPaBUIbHOCTY.

OCOGEHHOCTbLI0  [JOCTOBEPHOIO CY)XAEHWSI fABNsieTcd ero  06o0-
CHOBaHHOCTb, MOATBEPXKAEHNE 00bEKTUBHLIMM AaHHbIMU «[103TOMY nO-
HATUSA LOCTOBEPHOCTM M 0BOCHOBAHHOCTY YacTO OTOXAECTBAATCA. B TO
)Ke BPeEMS C/I0BO «J0CTOBEPHOCTb» YNOTPe6NSETCS Kak CMHOHWMM CnoBa
«UCTUHHOCTb». PAf aBTOPOB, XapakTepu3ys Takoe KauecTBO MpUroBopa,
Kak 060CHOBaHHOCTb, OTMEYAlOT, YTO O6OCHOBAHHLIM SBMIAETCA MPUro-
BOp, B KOTOPOM [JOCTOBEPHO, B COOTBETCTBUW C AE/CTBUTENbHOCTBIO YC-
TaHOB/IEHbI BCE (aKTbI.

OfHaKO BbICKa3blBaeTCH MHEHME M O TOM, YTO UCTUHHOCTb U [OC-
TOBEPHOCTb — MOHATUSA He TOXKAECTBEHHbIE 1 MMEKT CaMOCTOATE/IbHOE
cofep>xaHue. PaccmaTtpuBas COOTHOLLEHME 3TUX NOHATUMIA, A. B. Cmup-
HOB NuLLET: «Bonpoc 06 UCTUHHOCTU (MMM NTOXKHOCTK) 3HAHWS He TOX[e-
CTBEHEH BOMPOCY O [OKA3aHHOCTW 3TON WCTUHHOCTU (MW JIOXKHOCTMW)
BOOOLLE WM O CTEMeHsIX 3TOW [0Ka3aHHOCTU B 4aCTHOCTW». [loKasa-
TeNbCTBO «MPeACTaBseT cob0i 060CHOBaHMe, YAOCTOBEPEHNE UCTUHHO-
CTW KaKoro-nn6o 3HaHWs, NOCPeACTBOM KOTOPOrO 3HaHWE UCTUHbI «B Ce-
Ge» CTAHOBUTCS 3HAHWEM MCTMHbI «[/1s Hac». AHA/IOTMUHYIO TOUKY 3pe-
HUS NPUMEHUTENBHO K YrONOBHOMY CYAONPOU3BOACTBY passuBatoT A. P.
PatuHoB, A. A. DiicMaH v gpyrue aBTopbl. Hanbonee 06CTOATENLHO 3TOT
Bonpoc oceeweH A. A. SiicMaHoM. OH MpuLen K BeIBOLY, YTO pasnnyme
MEXAY UCTUHHOCTbLIO M AOCTOBEPHOCTLIO COCTOUT B TOM, YTO MepBast OT-
paXaeT pe3ynbTaT MO3HaHWS, a BTOpPas — Cnocob no3HaHus. «CTuH-
HOCTb W JIOXKHOCTb, — nuweT A. A. DCMaH, — XapaKTepusytoT OTHO-
LUeHMe pe3y/bTaTa NO3HaHUs, TO €CTb MbICIN K 0ObEKTUBHOW felicTBu-
TeNbHOCTW. [lOCTOBEPHOCTb U MPO6NEMATUYHOCTb XapakTepusylT OT-
HOLLIEHVe cnocoba No3HaHWs K ero pesynbTaty». [103TOMy OH pasnuyaet
Kak no3HaBaTe/bHYH, TaK 1 y0CTOBEPUTENbHYHO CTOPOHY [0Ka3bIBaHUS,
pasnMuaeT NosHaHue «Ans cebs» 1 «ans gpyrux». Cneayet He TONbKO
NpaBuW/bHO, B COOTBETCTBUM C LeCTBUTENbHOCTBIO YCTAHOBUTb BCE (hak-
Thbl, HO 1 ybeauTb agpecata (NpaBoOXpaHWTENbHbINA OpraH, rpaxaaH u T.
N.) B NPaBUAbHOCTW CAeNaHHbIX BbIBOLOB, YTO AOCTUraeTCa «MyTeM
060CHOBaHMsA MPOLECCYanbHbIX aKTOB A0KAa3aTeNbCTBamMu, KOTOpble Npu-
[al0T UM JOCTOBEPHLINA XapakTep. B cBa3u ¢ atum A. A. diicMaH ygenset
BHMMaHWe pacCMOTPEHWIO METOAO0/OMMM UCCefoBaHuns (hakTos, obecne-
UMBAIOLLMX COAEPXKATENbHYIO LOCTOBEPHOCTb MO/YYEHHbIX CBEAEHUIA.

MHeHVMe O TOM, «4TO MOHATWS WCTMHHOCTU i [OCTOBEPHOCTU B
Yro/IOBHOM CYy[0NPOV3BOACTBE He COBMajatoT, oTcTamsaeT H 1. ®. Matn-
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KeBWY, KOTOPbIV YTBEPXAAET, UTO NPUrOBOP MOXET 6bITb UCTUHHBIM, HO
HE0B0CHOBaHHbIM, a UNMOCTPUPYET 3TY MbIC/b Ha KOHKPETHOM NpuUMepe
13 cyaebHoli NpakTuKK, (MpU HOBOM PACcCMOTPEHUW Aena Nnocne OTMeHbI
NepBOHaYalbHOro NPUroBopa Kak He0O60CHOBAHHOTO OblIN YCTAHOB/EHI
Te Xe camble 06CTOATENbCTBA AeNa, HO NOAKPEN/eHbl HAAEXHBIMU [OKa-
3aTenibCTBamMm). ABTOP OTMEYAET, YTO «UCTMHA OOBEKTMBHA U HE 3aBUCUT
OT TOr0, [JOKa3anu Mbl €€ U/IN He [oKa3anu».

C KPUTMKOIA yKa3aHHbIX B3rnsgoB BoicTynua A. J1 PUBAUH, KOTO-
PbliA, MCXOASA M3 TOrO, YTO B YIONOBHOM MpoLecce No3HaHWe BCerga Ho-
CWT 0MoCpesoBaHHbIl XxapakTep, NPULLEN K BbIBOAY, YTO UCTUHA HAXOAUT
BbIpaXXeHWe NWLLb B 0O0CHOBAHHOM Cyfe6HOM NpUroBope Uan UHOM, oc-
HOBaHHOM Ha [oOKa3aTe/bCTBax pelleHnn. O6OCHOBAHHOCTbL 03HAuYaeT
[OCTOBEPHOCTb, HeMb3s FOBOPUTH 06 UCTUHE «fAns cebs» u «ana apy-
rnx». o MHeHnto A. J1. PunuHa, ownbka M. @. Mawkesnya cocTouT B
TOM, YTO OH OTPbIBAET MO3HaHWE UCTUHbLI OT CyObeKTa, UcTMHa y M. @.

MawkeBnya BbICTYNaeT «KakK HEYTO CyLleCTByHLlee BHE U He3aBMCUMO
OT HaLlero Co3HaHuA».

CnepyeT cornacuTbCa C TeM, UYTO MOHATMA UCTUHHOCTU WU [0-
CTOBEPHOCTM MMEIKT CaMOCTOATENIbHOE COfepXaHWe U OTpaxaloT pas-
NINYHbIE CTOPOHBI NO3HABATE/NbHOM AEATENbHOCTU: UCTULA (MM NOXKb) —
pe3ynbTaT MO3HaHWUs, 4OCTOBEPHOCTb (MM BEPOATHOCTb) — CNOCo6 Mno-
3HaHWA. [lokasbiBaHVie B YrosI0BHOM MPOLecce MMeeT Kak no3HaBaTefb-
HYI0, TaK 1 y0CTOBEPUTENBHYIO CTOPOHBI.

OfHaKO Henb3s He YUMTbIBATb, YTO AaHHbIe CTOPOHbI B [0KAa3blBa-
HUW HepaspbIBHO CBA3aHbl. ITO 06BACHSETCA TEM, YTO B YrONOBHOM Npo-
Lilecce eVMHCTBEHHbIM CNOCOOOM MO3HAaHWS UCTWHBI ABNSETCA [OKa3blBa-
HUWe, TO eCTb coBMpaHne, UCCNef0BaHNE 1 OLEHKA 40Ka3aTeNbCTB. ToMb-
KO Ha OCHOBAHWMM BCECTOPOHHE WCCMef0BaHHbIX (HaKTUUYECKMX LAaHHbIX
MOryT 6bITb YCTaHOB/IEHbl 0BCTOATENLCTBA, VMEIOLLME 3HAUeHWe No Je-
ny. B cBA3M € 3TUM [0Ka3aTeNbCTBA BbICTYMAOT He TONbKO Kak CPefCcTBO
ybexaeHns Apyrux, HoO U Kak OCHOBA BbIBOAOB «/1si cebs». bbino 6bl He-
NpaBu/bHbIM NPEACTaBNATb A€o TakMM 06pa3oM, YTO CHavana UCTMHa
yrafplBaeTca «ans cebs», a 3aTeM 06O0CHOBLIBAETCSs, YAOCTOBEPSETCS
«Ans apyrux». Mpw NomMoLLmM AoKa3aTenbCTB NPexae BCero hopmmpyeTcs
BHYTpPEHHee ybeXxaeHne camux cnefosateneit U cyfeid 1 mosTomy yao-
CTOBEPUTENbHAA CTOPOHA A0Ka3blBaHUA HEOTAENMMA OT NO3HABATENIbHOIA.
KoHeuYHo, B CNeACTBEHHON 1 Cyfe6HO NPaKTUKE HE MCKIYaKTCs 3B-
PUCTUYECKME MeTOAbl NO3HaHMA. CnefoBaTe/lb Ha OCHOBaHWUU CBOEW WH-
TYULMM MOXET NOCTPOUTL Takykt BEPCUIO, KOTOpas B MOC/eLyHOLLEM
MOMIHOCTLIO MOATBEPAMTCA, CYA, NOCTaHOBMSAA HEOHOCHOBaHHbIA NpUro-
BOP, MOXET «MPUATU K UCTUHHBLIM BbiBOAaM, 0 YyeM nuwet 1, ®. MNaw-
KeBu4. Ho BCe Aeo B TOM, 4TO 1 B NMEPBOM, 1 BO BTOPOM C/ly4ae Mbl He
MOXXEM 3HaTb, COOTBETCTBYIOT N [ENCTBUTENBLHOCTM BbIBOAbI CNejoBa-
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Tena u cyfa fo Tex nep, noka Mbl He 6ydem pacrnonaraTb COOTBETCT-
BYIOLLMMW [JOKA3aTeNbCTBAMM, YOEXJAIOWMMI HAC B UCTUHHOCTU 3TUX
BbIBOZOB. [103TOMY MPUMEHUTENBHO K YITOMOBHOMY CYLOMNPOW3BOACTBY
TOJIbKO [JOCTOBEPHbIE BbIBOAbI CBUAETENLCTBYOT 06 UCTUHHOCTM CyX[e-
HUIA cnegosaTens U cyga. [loCTOBEPHOCTb O3Ha4aeT WCTUHHOCTb, MOA-
TBEPXJEHHYIO, 060CHOBaHHYHO [oOKa3aTenbCTBaMu. [OCTOBEPHOCTL He
3HaeT CTeneHe, MOCKO/bKY AOCTOBEPHbLIA BbIBOA MCKIHOYAeT BCAKMIA
VHOIA.

Korga Mbl XxapakTepuayeMm TOT WK MHO NPOLEeCCyasibHbIA akT Kak
[OCTOBEPHbI, TO MMEEM B BWAY, YTO YCTaHOB/IEHHbIE B HEM (aKTbl
060CHOBaHbI, NOATBEPXEHbI JOKA3aTeNbCTBAMU, YTO B HEM YCTaHOB/IE-
Ha UCcTUHa OfHaKo 060CHOBaHHLIMU ABNSAKOTCA He TONIbKO AOCTOBEpPHbIE,
HO 1 BEPOATHbIE BbIBOAbI. W MOCKO/bKY BO3MOXHbI Pa3/INiHble CTEMEHM
BEPOSATHOCTU, MOXHO FOBOPUTHL U O Pa3/IMYHO CTeneHW 060CHOBaHHO-
cT.

B yronoBHoOM npoLecce HEKOTOpble PELLUEHVA MPUHUMAIOTCA Ha
OCHOBaHWW MPeAMO/IOXKEHWNIA, BEPOATHBIX CYXAeHWiA. Hanpumep, 3akoH
0653bIBaeT Ha3HayaTb CyAeOHO-NCUXMATPUYECKYIO 3KCMEepTU3Y B TeX
CNy4yanx, Korfa BO3HWKAKOT COMHEHWUs MO MOBOAY BMEHSEMOCTU 06BU-
HAEMOr0 WM CMOCOOHOCTM K MOMEHTY MPOM3BOLCTBA MO ANy 0TAaBaThb
cebe OTYeT B CBOMX [EWCTBMAX W PYKOBOAMTL MMM (cT. 79 YTIK
PC®CP). MogobHble COMHeHMA fal0T OCHOBaHWS NpeanonaraTb Hann4ymne
TaKoro NMcUXMYeCKoro COCTOSHMA 06BUHAEMOr0, KOTOPOE UCK/IKOYaEeT ero
OTBETCTBEHHOCTb WM HakasaHue. OfHaKO 3TO NPeAnoNoKeHNe [OMKHO
MMETb MOA CO60I AOCTATOYHbIE OCHOBaHWS, KakoBbIMU MOTYT ObiTb, Ha-
npumep, Hasmume y 0O6BMHAEMOrO MCUXMYECKOro 3aboneBaHus, 6e3Mo-
TUBHOCTb W XXECTOKOCTb €r0 AEACTBUIA U T. f. TN haKTbl JOMKHbI ObITh
NOATBEPXEHbI [OKa3aTeNbCTBAMU. TOMbKO NPU TakOM YC/IOBUW HasHa-
YeHme 3KcnepTu3bl byaeT 060CHOBAHHbIM.

To e MOXHO cKka3aTb 06 M36paHMM Mepbl MpPecevyeHus B OT-
HoweHun O6BuHaemoro (cT. 89 YMK PCHCP) v npuHATAM paga UHbIX
pelleHnit. AHanM3npya pasnnyHble MmpoueccyanbHble akTbl, J1. A. Jly-
MWHCKas NPUXOAUT K NpaBuibHOMY BbIBOAY, YTO YPOBEHb [0Ka3aHHOCTY
(hakTUyecknx OBCTOATENLCTB feNia PasfMyeH npu NPUHATUN PasinyHbIX
npoLeccyaibHbIX PELLEHUIA 1 He BCe peLleHnst, 6yay4n 060CHOBaHHbLIMY,
COfIEPXKAT UCTUHY, KaK 3T0 yTepxaaeT M. . baxaHos.

BeposATHble CyX[AeHUsi He TO/MbKO feXar B OCHOBe psfa Mnpo-
LlecCyasibHbIX PELLEHWIA, HO W UrparoT 60/bLUYI0 POMb MPW MOCTPOEHMN
CNeACTBEHHbIX Bepcuii. Ho cnefyeT pelumTenbHO BO3pasnTb TEM aBTO-
paMm, KOTopble CUMATaOT AONYCTUMbIM OCHOBbLIBATb Ha BEPOATHBIX CyX/e-
HWAX 06BMHUTENbHLIA npurosop (C. B. Kypbines). B cooTBeTCTBUM CO
cT. 43 OCHOB Yrof0BHOIO CyA0NPON3BO/ACTBA, «OOBUHUTENbHBIA MPUro-
BOP He MOXeT 6blTb OCHOBaH Ha MpeanonoXxeHusX 1 NoCTaHOBAAETCA
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NVWb NpW YCNOBUKM, €CNN B XOAe Cyfe6HOro pasbuparenscTBa BUHOB-
HOCTb MOACYAMMOr0 B COBEPLUEHWUMN NPECTYNIEHNSA [LOKa3aHay.

B noctaHoBneHuu MneHyma BepxosHoro Cyaa CCCP «O cypfe6-
HOM MPUroBOpe» BHWMaHWe CydoB 06paliaeTcs Ha TO, 4TO
"...00BMHUTE/NbHBI  MPUrOBOP LO/KEH ObITh NOCTaB/EH Ha AOCTOBEPHbIX
[oKasaTenbCTBax, Korja no feny uccnefoBaHbl BCe BO3HUKLLME Bepcuu, a
VMEIOLLMECA NPOTUBOPEUNS BbISICHEHbI U OLeHeHbI. Bce COMHeHns B OT-
HOLLEHUWN J0Ka3aHHOCTM OOBUHEHUS, eC WX He NpefcTaBuioch BO3-
MOXXHbIM YCTPaHUTb, TONKYIOTCS B NOJb3Y 0OBUHAEMOrO».

TakuM 06pa3oM, 3aKOHOAATENb UCK/THOYAET BO3MOXHOCTb MpuU3Ha-
HUS LA BUHOBHBIM MPU HIMYMN COMHEHWIA B €r0 BUHOBHOCTU. [L0CTO-
BEPHLIMW JO/MKHbI ObITb BbIBOABI M OTHOCUTENbHO APYrMX 06CTOS-
TEeNbCTB, UMEIOLLMX HOPUANYECKOE 3HAYEHNE W YCTAHOB/IEHHbLIX 0OBUHM-
Te/bHbIM MPUrOBOPOM.

3aKOHHbIM 1 060CHOBaHHBIM [OMKEH ObITb Kak 0OBUHUTENbHBIN,
Tak U onpaBAaTenbHbll Npurosop. OfHako 060CHOBAHHOCTL OMpaBfa-
TeNbHOro NPUroBopa He BCErAa 03HAYaeT, YTo (DaKTbl OTPAKEHbI B HEM B
COOTBETCTBUM C AEMCTBUTENbHOCTLIO, YCTaHOB/IEHA UCTMHA. OnpaBaaHue
NOACYAMMOro MOXET ABUTLCA U CNEACTBMEM TOrO, YTO €ro yyacTue B CO-
BEpPLUEHUW NPeCTyn/eHns He gokasaHo (n. 3 c¢T. 309 YMK PCPCP). Mo
3TOMY OCHOBaHUIO NMLO NOANeXMT OnpaBLaHWIO KakK B TOM Cllyyae, Ko-
rga nonoXuTenbHO AoKa3aHa HEBUHOBHOCTbL MOACYAMMOro (Hampumep,
anuéu), Tak U B TOM, KOrfa Takux [0Ka3aTe/fbCTB He COOPaHO, HO U He
[06bITO [0CTaTOYHO Y6eauTeNbHbIX, BGECCMOpHLIX [0Ka3aTeNbCcTB €ero
BMHOBHOCTW. B nocrnefHem criydae He WCKNIOYaeTcs (akTnueckas Bu-
HOBHOCTb MOACYAMMOrO, MOCKO/bKY He YAaNoch C Haa/exalleid nosHo-
TON cobpaTb [OKa3aTeNbCTBa, YCTaHaBAMBAlOLME €ro BUHOBHOCTb WM
HEBMHOBHOCTb. B. I'. 3abnoukuii npegnaraeT pasrpaHNYUTb B 3aKOHe
CNyyas onpasjaHus B CBA3M C HEMPUYACTHOCTLIO K NPECTYNNEHUIO U 3a
HEOKa3aHHOCTbI0 Y4acTua NOACYAMMOrO B ero coBepLueHun. C Takum
NpeaoKeHNeM COrnacuTbCs HeMb3s, Tak Kak Npy HegoKasaHHON BUHOB-
HOCTU He UCK/YaeTCs AeCTBUTENbHAS HEBUHOBHOCTb MOACYAMMOrO 1
MO3TOMY CTaBWUTb €ro B NOMIOXEHWE, OT/IMYHOE OT MOMOXEHWA ONpaBiaH-
HOr0 MO NepBOMY OCHOBaHWIO, 66110 Bbl HENPaBU/ILHO U HECMPaBESMBO.

[JeiicTBytolLiee  3aKOHOAATENbCTBO  HEAOKAa3aHHY BWHOBHOCTb
MpUpaBHMBAET K [0OKa3aHHOW HEBMHOBHOCTM, WCXOAA M3 FYyMaHHbIX Ha-
Yasl HaLlero nNpoLecca, BbIPAXEHHbIX B NPe3yMnuuyM HEBUHOBHOCTU. JTn-
110, BUHOBHOCTb KOTOPOr0 He [l0Ka3aHa, MpWU3HaeTcs HeBUHOBHbLIM, pea-
OUNNTUPYETCA NOMHOCTBLIO, CO BCEMU BbITEKAIOLLMMMW OTCHOAA MOC/CACT-
BUAMM. [Py 3TOM JO/MKHO BbITb COXPAHEHO ero 4o6poe ums.

. G. MOTOBMNOBKep MPaBWIbHO OTMEYAET, YTO B J|AHHOM C/yuae,
XOTS W He IOCTUraeTCs NMo3HaBaTeNbHbIA pe3ynbTaT (MCTUHA OCTanachk He
YCTaHOB/IEHHOIA), HACTYMaeT PUANYECcKMiA pesynbTaT (MpuU3HaHVe nnLa
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HEBUHOBHbIM), TaK KaK Yro/l0BHOE [le/10 He MOXET 6biTh 3aKOHUYEHO 6e3
PELUEHUs O BUHOBHOCTM UM HEBUHOBHOCTM MPUBNEYEHHOTO K OTBETCT-
BEHHOCTM inLa. OAHAKO OH [OMYCKAeT OLUNGKY, YTBEPXAas, UTO TOMLKO
B YKa3aHHOI cUTyalum, TO eCTb KOTAa He YAaioch, JOCTUIHYTb MO3HaBa-.
TeNIbHOrO pe3ynbTaTa, BCTYMaeT B AeliCTBUE NPE3yMNLMs HEBYHOBHOCTU.
Bospaxass M. C. CTporoBuuy, KOTOPbIi paccmaTpyBaeT Mpe3ymmuuio
HEBMHOBHOCTM KaK OfiHY W3 rapaHTWid JOCTVMXKEHWS UCTUHBI, OH MULLET:
«...MNpw Bceli B3aMMOCBSI3W pasfiyHbIX NPUHLMMOB YIoN0BHOIO MpoLecca
He CrieflyeT, Ha Halll B3r/1s/, OTOX/AECTBNSTb Lie/IeBOe Ha3HaueHWe NpUH-
UMMNOB O6BEKTUBHOM UCTUHBI W. MPE3YMMLWN HEBUHOBHOCTMW... MpaBusib-
HbIM HaM MPeACTaBASETCS, MOITOMY BMAETH LIENEBOE Ha3HaueHMe MpuH-
L1na NPe3yMnL1M HEBUHOBHOCTY He B TOM, YTO OH YCUIUBAET AeCTBE
MPYHLMNA 06BEKTUBHOIN UCTUHBI, @ B TOM, YTO OH fJa€T OTBET Ha BOMPOC,
KakuM I0/MKEH BbITb HOPUAMYECKWIA pe3yNbTaT B TOI YaCTU, B Kakoi He
YAanock AOCTUTHYTb MO3HABATENbHOTO Pe3y/bTaTa, a, Clef0BaTeNbHO, B
CUTyaluK, B KaKoW MPWHUMN OBLEKTUBHOM WCTWUHBLI OTBETA HE AAeT W
[aTb HE MOXET».

C npwvBefeHHbIM MOMIOXKEHNEM COrNacUTLCA Henb3s. ABTOpP 06ef-
HeT cofiepXXaHue NpuHUMNa NpesymnuyunM HEBMHOBHOCTM, CBOAA €ro
[efCTBME TONBbKO K TO/IKOBAHMIO COMHEHUIA B MOMb3y 06BMHsAeMoro. Me-
XY TEM M3 3TOr0 MPUHLMNA BbITEKAIOT BaXKHElLLVe npaBuia 06 0653aH-
HOCTAX J0Ka3blBaHWS B YrOIOBHOM MpOLiecce, KOTOpbIe, Kak 1 NpaBu/io 0
TONIKOBaHWM COMHEHWIA B NOMb3y 06BMHSEMOrO, AECTBYIOT Ha BCeX CTa-
[MsX npouecca, a He TONbKO NpY NOCTaHOB/IEHUM NPUFOBOpa»

CyxuBasi 3HaueHMe npe3ymnumy HesmHoBHOCcTK, A. O. MoToBwU-
NOBKEp TeM CaMbIM B HEKOTOPO Mepe MPOTUBOMOCTABASET 3TOT MPUH-
LmMn TpeboBaHWI0 06BLEKTUBHON MCTUHBLI. MoayyaeTcs, 4To Mpe3yMmmnums
HEBMHOBHOCTU [eCTBYET Torga, Korja He JOCTWrHyTa MCTMHa. Ha ca-
MOM >Xe Aefle HazHaueHue Npesymnuym HeBUHOBHOCTM U COCTOMT B TOM,
4T06bI CMNOCOBCTBOBATH AOCTUXXEHUIO MCTUHBLI U 06ecneveHunto npas 06-
BMHSEMOr0. YManATb 3Ha4eHWe 3TOro MpUHLMMA B COBETCKOM YrosfoB-
HOM MpoLecce Henb3s, TaK Kak OH ABNSETCA NoKasaTeneM Nog/IMHHO fe-
MOKpaTU4eCKOro XapakTepa yros0BHOro CyA0Npon3BOACTBa.

MpefycMOTPEHHYIO 3aKOHOM BO3MOXXHOCTb MpeKpalleHus aena u
OMpaBAaHus 0GBMHSIEMOrO 3a HEOKa3aHHOCTBIO Er0 y4acTusi B COBEp-
LUEHMW NPECTYMN/IEHNs HEKOTOPbIE aBTOPbI CKIOHHbI TOMIKOBATb Kak floKa-
3aTe/bCTBO TOFO, UTO 3aKOH 3apaHee MporpaMMUPYeT HeAOCTUKUMOCTb
UCTUHBI. A 3TO AKOGbI NMLLHWUIA Pa3, NOATBEPXKAAET MbIC/b O TOM, UTO
JIOCTMXKEHUE UCTUHBI BO BCEX CMy4yasx, MO BCEM [eNaM Hefb3s paccMart-
pUBaTh Kak LeNb npouecca. Takoe yTBepX/eHNe Hefb3s NpUsHaTh Tpa-
BU/bHBIM. TpefycmaTprBas, Kak 6bITb B TeX Cy4asax, KOraa UCTUHa He
[OCTUTHYTa, 3aKOHOAATE b BOBCE HE OPUEHTMPYET Ha TO, YTOGbI CNefjo-
BaTeNb W Cy[ He CTPEMMW/IUCh K €e YCTaHOB/eHN0. OH TONbKO YUUTbIBa-
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T, UTO (haKTMUECKU He BCerda B CWUMY TeX WKW UHbIX MPUYMH BO3-
MOXHOCTb [JOCTVXKEHWSI UCTWHbI pPeann3yeTcs, U OnpedenseT npasuna
MOBEfEHNs TOCY/apCTBEHHbIX OPraHoB B MOAO6HbIX CyYasiX.

Takum 06pa3oM, Mbl NPUXOAUM K BbIBOZY, UTO AOCTVXKEHWE WCT-
Hbl SIBMSIETCA Le/b0 JOKa3blBaHUs, NPUYEM LieNbio AOCTUXKUMOIA, peasb-
HOWA, KoTopas OMpefenseT HanpaeneHue AesTeNlbHOCTU OpraHoB pacche-
[I0BaHWs, MPOKypopa U Cyda Ha BCeX aTamax NpoLeccyanbHol AesTesNb-
HOCTW. LieNib AOCTVXKEHUS UCTWHBI MOMHOCTLIO Peann3yeTcs B Cyae6HOM
MpWroBope, 3aBepLUaroLLeM cyaebHoe pasbupaTenbCTBO, NPOBOAVMOE B
YCNIOBUSIX Hambosiee MO/MHOM peann3aLmm NpUHLMINOB YrooBHOTO Cy[o-
MpPOW3BO/CTBA.

163



. A. ®PunmMmMmoHOB
OCcHOBblI TeopuUN fOoKa3aTeNnbCTB B
repMaHCcCKOM Yro/JloBHOM npoluecce
MockBa, "Cnapk', 1994, c- 36-47

Llenb gokasbiBaHUA.
MpobieMa UCTVHBI B YrO/I0BHOM CYAOMNPOU3BOACTBE.

Lienb fokasbiBaHWS B repMaHCKOM YrofioBHOM npoLecce onpege-
NeHa B 3aKoHe. 3T0 — WCTMHa. B cooTeeTcTBUM € 42 § 244 YTIK cya
06513aH B LieNAX yCTaHOB/EHUSA UCTWHBI UCCNeoBaTh BCe (DaKTbl U LOKa-
3aTeNbCTBA, KOTOPbIE MMEKOT 3HaueHWe ANs paspeLleHuns gena.

Bonpoc 06 MCTWHE OTHOCWUTCA K (PYHAAMEHTa/bHbIM MOHATUSM
Teopuu LoKa3aTeNbCTB B YrONOBHOM MnpoLecce. B ero pelueHum B Hanbo-
nee KOHLEHTPUPOBAHHO BUfe MPOABNAIOTCS (hUI0COdCKMe maen, ux on-
pegensioLLee BO3AECTBME Ha NPaKTUYECKOe NpaBoCcyaue No YronoBHbIM
Jenam.

CyLHOCTb KOHLENLMN UCTUHbI B TePMaHCKOM Yrofi0BHOM npoLiec-
Ce COCTOWT B OTPULIAHWM BO3MOXHOCTMN JOCTUKEHWS 0ObEKTUBHOW UCTU-
Hbl. B OCHOBE Takoro OoTpuULaHNA fiexaT abcontoTn3aums CyobEKTUBHON
(hopMbl NO3HaHWS, BO3BEAEHME B abCOMIOT (PakTopa MPMBHECEHMS CyOb-
eKTUBHOr0 B 06BLEKTVBHOE, UTHOPUPOBaHWE CMIOXHOMO ANANIEKTUYECKOro
B3aMMO[ENCTBUA B NPOLLECCe NO3HaHWA CyObEKTUBHOMO U 06BEKTUBHOTO.
B paboTax repmaHCKMX NpOLECCYancToB MPOLLIOr0 U B COBPEMEHHOM
nnTepaType MPOBOAUTCHA MbIC/b, YTO HEBO3MOXHOCTb AOCTUMXKEHWS 06b-
eKTUBHOW WCTWHbI 3a/l0KeHa B Camoli NPUPOJEe YenoBEYECKOro NosHa-
HuA. EMy NpunncbiBatoT YepTbl U3BEYHOT0, BCEOOLLEr0 HECOBEPLLEHCTBA,
HEMOJHOLEHHOCTU. B 4aCTHOCTM, yTBEPXAAeTCs, UTO YenoBeYeCcKoe no-
3HaHWE He TO/IbKO HECOBEPLUEHHO, HO W HeLOCTaTOYHO, YTOObI NMO3HATH
WCTUHY B YrofnoBHOM npouecce. CyaebHOMY WCCNefoBaHUIO MnpucyLla
HeyCcTpaHMMas 3aBUCUMOCTb OT CyObeKTa, ero IMYHOCTU, UHAWBUAYASb-
HOrO ONbITa, Y B KOHEYHOM CYETE CY/bsl He YCTaHaB/IMBaET, & TBOPUT 06-
CTOATENbCTBA YrO/I0BHOMO Aena. M3 aToro genaeTcs BblBOL: BCE, Ha UTO
Croco6eH cyfi, — 3TO OTbICKaTb CY6GbEKTUBHYHO UCTUHY. Takas UCTUHA U1
nUMeHyeTcA "CyfiebHOI MCTUMHON", HOPUANYECKOA [OCTOBEPHOCTLIO". B
YroN0BHOM MpoLiecce, Nucan ewwe B NpowsioM Beke K. Muttepmaiiep, uc-
TUHA JO/MKHA ObITb Ha3BaHa Cy6bEKTMBHOM, NGO OHa 3aBMCKT OT OCOGEH-
HOCTel CybbekTa M 41 KaXA0ro YenoBeka MCTUHHBIM OKasblBaeTCs TO,
UTO OH CUMTAET UCTVHHBIM. B yyYeHWUn 0 foKasaTenbCcTBaxX B YrOMOBHOM
npouecce ®PI™ HEM3MEHHO NPUBHAETCS, YTO B CyAe6HOM MCCIef0BaHNM B
CBA3U C HECOBEPLLEHCTBOM Ye/I0BEYECKOr0 NO3HaHUsA AOCTUIaeTCsA TOMb-
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KO CyObeKTMBHAA UCTWHA, CyAbA NULLb MblTAETCA NOAONTM K OOBEKTMB-
HOW UCTVHE, HO BO/blUe YeM CYyOBEKTMBHOIO YOEXAEHNS B UCTWHE, OH
[OCTWYb HE MOXET, Aa 3TOro 1 He TpedyeTcs.
BBefeHve NOHATUS CyObeKTUBHOM UCTUHBI 1 ee TePMUHONOTYec-
KUX PasHOBMAHOCTE — 3TO CY6BLEKTUBUCTCKUIA MOLAXOA K YCTaHOBIe-
HUIO UCTUHBI B YTOMIOBHOM CYA0NPON3BOACTBE. Tak HasbiBaemas Cyobek-
TWBHAA  MCTWHA B OTAMYME OT 0OLEKTUBHOI UCTUHbI, T.€. 3HaHUA, cogep-
YKaHue KOTOporo "He 3aBWCWT OT CyObeKTa, He 3aBUCUT HU OT YenoBeka,
HM OT YesnoBeyecTBa”, CyObeKTMBHA HE TO/IbKO MO (OpMe, HO 1 MO COo-
Jep>xaHuto. IMeHHO 3To npegonpefenseT He4OCTOBEPHbIA, Npeanosio-
XKWTENbHbIN, BEPOATHbLIA XapakTep 3HaHWS Takol UCTUHBI. He cnyyaitHo
MPU3HAETCA, YTO Pe3yNbTaTOM [O0Ka3blBaHWA BCEra MoXeT ObiTb TONbKO
TaK HasblBaeMas lopuanyeckas JOCTOBEPHOCTb, TAKOe 3HaHWe 06 UCTUHE,
KOTOPOEe JOMYCKAeT BO3MOXHOCTb 3a6/1y>KAEHWIA, OLIMBOK CyObEKTVBHAS
NCTWHA BbIpa)XXaeT /IULb Ma/lylo CTENeHb JOCTOBEpHOCTU". W Takoi xa-
PaKTep 3HaHWA CUMTaeTCs BMOJIHE AOCTATOYHbIM ANS OTMpaBneHWs npa-
BOCYAMA MO YrONOBHbLIM fenam.

He MMeeT HMYero o6LLEero ¢ 06bEKTUBHON UCTUHOW M TaK Hasbl-
BaeMas MaTepuanbHas MCTUHA, KOTOpas MPOBO3r/allaeTcs Lefbio [oKa-
3blBaHWA M MPUHLUMMNOM YronoBHoro npouecca ®PI. Ee noHATue BbIBO-
ANTCA U3 CpaBHEHUs C (DOPMaibHON UCTUHOW B rpaXKAaHCKOM mpoLecce.
dopmanbHas UCTWHA CUMTAETCA LOCTUIHYTOM, ecnn, Hanpumep, OTBeT-
UMK MPU3HAT UCKOBbIE TPeBOBaHWA, XOTA Takoe NpU3HaHWe MOXET U He
OTpaXaTb Ae/CTBUTENbHBIX 0BCTOATENBCTB IPaXKAAHCKO-NPaBoBOro Crno-
pa, HO COBEpLUEHHO [OCTATOMHO A1 ero paspelleHus. B yronosHom
npouecce CyZ4 He CBf3aH YTBEPXAEHWSMU CTOPOH, 06s3aH No gonry
CNyx6bl nccnesoBaTb Bce PakTbl 1 AOKA3aTENbCTBA, VMEIOLLME 3HAYEH e
ONs paspeLUeHns aena, NPUHATL PeLLeHne, KOTopoe Kak oTMevan eue K.
Bupkmaiiep, LOMKHO MO BO3MOXHOCTWM COOTBETCTBOBATb OOGBLEKTWUBHON
NCTUHE. 3TO W Ha3blBAeTCA MaTepuasbHOW UCTUHOW. CrnefoBaTenbHo,
maTepuaibHas UCTWHA 3TO BCEro-HaBCero /iNLb HaleneHHOCTb Ha 06b-
eKTVBHYIO UCTUHY, CBOEr0 poAa MOroHs 3a BEYHO YCKOMb3atoLLei ucTu-
HoIA. M0 CBOEMY COAEPXKaHWIO 3TO BCe Ta XXe MPecnoByTas Cy6beKTUBHaS
nctuHa. Xots, 3aMeyaeT M. ["eHKenb, NPUroBop A0/KEH OCHOBbLIBATLCA
Ha MaTepuasbHON UCTVHE, HO Meper CYAbei CTOUT CNOXHelLas 3agaya,
M cypebHas mccnefoBatenbCKas LesTeNbHOCTb NPY HECOBEPLUEHCTBE Ye-
NOBEYECKOro MO3HaHWA NO3BONSET JOCTUUb 3HAHMA TO/IbKO OTHOCUTENb-
HOW HAaIXKHOCTU, CYOBLEKTUBHYIO UCTUHY.

B onpaBgaHve HEeAOCTVMXKMMOCTU OBBEKTUBHON WUCTWHBI HEPELKO
NPUBOASTCS [OBOAbI, YTO Cyfbsl HE B COCTOSHUM NMPOBEPUTL PE3Y/bTaTbl
[0Ka3bIBaHUs C TOUKM 3PEHUS UX UCTUHHOCTU, MOCKO/bKY YeN0BEYECKMIA
LyX He C034aN HaAeXHbIX, HEMOTPELLMBIX KPUTEPUEB UCTUHBI. HO Kpu-
TEPUU UCTWHBI HE MOTYT BbITb MOPOXAEHNEM AyXa, CO3HAHUS. EAUHCT-
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BEHHbIM KPUTEPVEM UCTUHBI ABMISIETCA MpaKTMKa. "Bonpoc o ToOM, — nu-
can K. Mapkc, 061afaeT /v YenoBEYECKOE MbILLEHWE NPESMETHOW me-
TUHHOCTbIO, BOBCE HE BOMPOC TeOpuK, a NpakTUieckuii Bornpoc. B npak-
TUKE [O/MKEH [0Ka3aTb Ye/0BEK UCTUHHOCTb, T.e. AeCTBUTENbHOCTL U
MOLLb, NOCHOCTOPOHHOCTL CBOEr0 MbllwieHWs". TONbKO Ha NpPaKTuKe Ye-
NOBEK BbIXOAMT 3a Npefefibl CBOEW CYyOLEKTUBHOCTU, MOXET YTOYHWUTb
COZepXKaHNe 3HaHWS, OTAENWUTb 3abMyXKAeHNS OT OObEKTUBHON WCTWHBI.
3BecTHbIe MaeaM3My KpUTEPUW MPELCTaBAAT He YTO MHOe, Kak Bre-
yaT/IeHMs, YyBCTBa, MepeXxKnBaHus, onpesenieHHbIe YepTbl XapakTepa no-
3HaloLWero cy6bekTa, camo 3HaHue. 3TO CYObEKTMBHAs OYEBUAHOCTD;
MPVBEPXXEHHOCTb K UCTVIHE, BbIPaXKAIOLLAACA B MOCTOAHHOM CTPEMJIEHNN
K UCTVHE, TOTOBHOCTU K AMCKYCCUW; WHTEpPCYObEKTUBHOCTb, O3Hauato-
Las [OCTOBEPHOCTb 3HAHMA, MOATBEPXKAEHHAA CUHTE3MPOBAHHLIM 3Ha-
HWeM OTAeNbHbIX NHAMBKAOB. HO He3aBMCUMO OT TOr0, OCHOBaHbI /N 3TU
KpUTEPUM Ha YyBCTBE W/IN HA MOATBEPXAEHUN OAHOIO 3HAHUSA PYrvM,
BCE OHW He MOTYT JaTb OTBET HA BONPOC 06 UCTUHHOCTY 3HaHUA, 160 no-
CTOSIHHO BO3HWKAeT MOTPEOHOCTL B KPUTEPUAX CamMMX KpuTepues. Ha-
3BaHHble BbILLE KpUTepum, no npusHaHuio B. Keccepa, MOryT nib aathb
NPUBAVKAIOLLEECH K UCTUHE CYX/eHWe O LeliCTBUTENbHOCTH, HO HE B CO-
CTOSHUW OTBETWUTb C MOMHOW HALEXHOCTbIO, YCTAHOB/EHbI NN MPUTOBO-
pOM cyfa (aKTuyecKme 0BCTOATeNbCTBA fena NpaBuibHO, He 3abnyxaa-
eTcA N CyA, HECMOTPA Ha MCYEpPnaHWe BCeX [OKa3aTeNbCTB.

HecocToaTenbHbl 1 YTBEPXAEHUA O TOM, UYTO LeNMb AOCTUMXKEHMS
06BEKTUBHOW UCTUHbI YXKe OfHAX/bl CTaBUIAaCh B FepMaHCKOM MHKBU3U-
LIMOHHOM MPOLLECCe M OKasasach NPaKTUYECKW HeJOCTMKUMON. "Ecnn Ha
PaHHUX CTYNEHAX KYNbTYpbl NOAWN BEPUIN B BO3MOXHOCTb AOCTUXKEHMSA
06BEKTUBHOW UCTWHBI NyTeM COB/IOAEHNS OnpefeneHHbIX nNpasua npo-
Liecca, — nuLleT Y. BecTxog), — TO NpaKTMKa NoCcTaHOB/IEHWUS MPUToBO-
POB NOKasana, YTo pPeyb MOXET MATW TONbKO O CyOLEKTUBHON UCTUHE.
"KaponuHa", Hanpumep, B psAje cTaTel felicTBUTENbHO roBopuaa 06 uc-
TUHe. Ho nog MCTWHOM NOHMMANOCh NONYYEHKE C MOMOLLBIO M3O0LLPEH-
HbIX MbITOK NPU3HaHUA OOBMHSAEMbIM CBOEW BUHbLI. Heobxogumo nog-
UePKHYTb, YTO B UHKBM3ULMOHHOM MNPOLECCE HUKOTAA He Lufia peyb O
JOCTVKEHUN 0OBEKTUBHOM MCTUHBI U Cama cucTema (opMasibHbIX AOKa-
3aTeNbCTB 3TO MOAHOCTLIO UCKNOYana. B no3vumm repmaHckux Bypxy-
a3HbIX MPOLECCYaIMCTOB: MO BOMPOCY 06 UCTWUHE B Yrof0BHOM NpoLecce
nocne BTOPOW MUPOBOIA BOMHbLI, 06pa3oBaHua PeaepaTmBHO Pecry6nu-
Ku FepMaHuM Npou3oLLna Hekas nepeopueHTaums. OCHOBHOE BHUMaHWe
CTasno YAeNnsTbCA NOHATUIO CYAECKOro yoexaeHns, a ToUHee Npou3oLL-
Nna nogmeHa Npo6aeMbl UCTUHBI CyaeickumM ybexxaeHmeM. B ocHoBe Ta-
KO NOAMEHbI NeXann CTPeMEHNE B M3BECTHOI Mepe 3aByanvpoBaTh Ka-
TEropuyeckoe OTpULaHME BO3MOXHOCTU LOCTWKEHWUS OO6BHEKTUBHONM MC-
TWHbI, JOCTATOYHOCTb A5 OCYX/EHWS NOACYAMMOrO ONpefeneHHol cTe-
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MEeHN BEPOATHOCTW €ro BUHBI. VICMOMb30BaHWe Xe MOHATUS CyAeiicKoro
y6eXxXaeHNs [JOMKHO 6blN0 3aCBMAETENbCTBOBATL, UTO Pa3 Cyabs npuLlen
K YOEXAEHWIO, TO He A0/MKEH BO3HMKATb BONPOC O TOM WM UHO cTene-
HW BEpOATHOCTW BUHbI MOACYAMMOrO W Cyf, CnefoBaTefilbHO, BbIHOCUT
NpaBWbHbIA NO CYLLECTBY W CNpaBed/MBbIiA NPUroBop.

Becbma nokasaTenbHo, YTO NOHATUE CyAeinckoro y6exaeHms pac-
CMaTpMBaeTCs, Kak NpaBWno, He B FHOCEO/IOrMYECKOM, a B MNCUXO/O-
rmyeckoM acnekte. B npoueccyanbHoii nutepatype ®PIT ykasbiBaeTcs Ha
MHVMYHO 6eCronesHOCTb UCCNEeA0BaHNS 3TOMO MOHATWA B MIOCOCKOM
nnaHe. PacCMOTpeHWe CyAeincKoro yoexzaeHns B NCUXOI0rMYecKoM ac-
MeKTe BLIFOAHO MOTOMY, YTO AaeT BO3MOXHOCTb "pelumTs" mpobnemy
(hopMMpOBaHUA CYLeNCcKOro y6exaeHns ¢ MOMOLLBIO CreyuanibHO paspa-
60TaHHOM KOHLEMUWMM PasNYHbIX MOHATUIA COMHeHWAn — “dmno-

copckux™, "abCTPaKTHO-TEOpeTUYECKMNX", "pasyMHbIX" U "MpakTude-
CKunx".

CyTb KOHLENUWU B TOM, YTO TaK Ha3biBaemble (hnnocogckme, ab-
CTPaKTHO-TEOPETUYECKME COMHEHMSA, KaK YTBEpPXAaeTcs B Teopwuu, rno-
POX[EHbI BCE TEM XKe HeCOBEPLLEHCTBOM Ye/I0BEYECKOrO MO3HaHWA, Npu-
cywm Kaxgomy unococku ob6pa3oBaHHOMY 4enoBeKky. [103TOMy OHM
He MOryT MpensTCTBOBaTb BbIHECEHWIO OOGBMHUTENBHOTO MPUroOBOpPa U
MOMPOCTY AO/MKHbI ObITb OT6POLLEHbI. TONMBKO "pasyMHble” unn “npak-
TUYECKME" COMHEHMWS NMPU3HAKTCA HeyCTPaHWMbIMW, U eCN Takoe Co-
MHEHVe CYLLECTBYET, TO CYA He MOXET MPUIATY K YORXAEHNIO N AO/MKEH
BbIHECTU OMpaBAaTenbHblii npurosop. OfHako 06bACHEHWE NPUPOAbI
""pasyMHbIX" COMHEHWIA HE UAET AaUiblue 06LMX, Pach/bIBYATbIX Paccyk-
[€eHWiA, He 3aTparvBaeT Bonpoca 06 WX OCHOBaHMAX W, MO CYLLECTBY,
npescTasnseT obLyee BneyatneHve cyabh 06 0COBEHHOCTAX Yrof0BHOMO
gena. Mo cBoein Cy6beKTUBUCTCKON npupoge "dunocodckue” n "pasym-
Hble" COMHEHWS OLHOTUMHBI, N MEXJY HUMMU NPAKTUYECKN HEBO3MOXKHO
MPOBECTM pa3nunyue. ITo 06CTOATENLCTBO MPU3HAETCA U B NpoLieccyarb-
Hoi nuTepaType ®PI: geneHne coMHeHWin Ha “thunocodekue” 1 "npak-
TUYECKME" He MOXET MMETb [EeCTBUTENBHOIO 3HaYeHUs 41 CyaebHoi
NpakTuKW, Mbo rpaHuLa Mexay HuMmW KpaiiHe pacnibiByata. Hukakmx
pasbsACHEHNI OTHOCWUTE/bHO Pasnyns "pasyMHbIX" 1 "HepasyMHbIX" Cco-
MHEHWIA BbILLECTOALLME Cy bl He JarT".

"naBHOE, KaK CUMTAETCA B TEOPWUM U HA NPAKTUKE, COCTOMT B TOM,
uTo6bl Yy CyfbW CNOXMNOCH YBexaeHne, He OMpayeHHOe COMHEHWEM.
Mpy 3TOM HEBaXKHO, YTO TaKoe ybexaeHUe MOXET ObiTb OLIMOOYHBIM,
HeLOCTOBEPHbIM. /TNl 6bl Cyabs caM, KaK MHAMBKA, 60/bLUE He COMHe-
BasicA. [103TOMY NOHATWE Cy/eiCKOro y6exaeHns B yrooBHOM NpoLec-
ce ®PI" HocuT cyry6o dopmasnbHbIA xapakTep. O6 3TOM, B 4aCTHOCTM,
CBUAETENLCTBYET BbiCKasbiBaHWe M. duHke. "Tlog UCTUHON, — nWLWET
OH, — MOHMMAaeTCsA COOTBETCTBME 0OBUHEHUA AeACTBUTENBHOCTM. HO nC-
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TUHA ABNSETCA MULWb LEMbI0 NPOLECca, HO HW MPOLECCyanbHOM, HU Ma-
TepUanbHON NPeAMoChIIKON ANS BbIHECEHUS OOBUHWUTENLHOIO MPUrOBO-
pa. HanpoTtus, 415 ocygeHus NOACYAMMOr0 TpebyeTcs TOMbKO "ybex-
JeHue"... 3TO NOHATME BK/IHOYAET BO3MOXHOCTb COMHEHUSA. HO ocyxae-
HWe NOACYAMMOr0 NpeanonaraeT, YTO KOHKPETHbIN Cyabs WHAMBUAYab-
HO Mpeojonen COMHeHWe pagu TOro, YToObl paspellnTb YronoBHOE fe-
no". B NpakTMYeCKOM OTHOLLEHWM 3TO O3HAYaeT, YTO ECIN UMEETCA Co-
MHeHUWe B BMHOBHOCTM MOACYAMMOro, TO ero MOXHO C YYETOM ornpefe-
NEHHbIX UHTEPECOB KBaIM(PMLMPOBaTh Kak "abCTpaKTHO-TeopeTUYecKme™
M MO 3TOMY MNPU3HAKy OTOPOCWUTL B LENAX OCYXAEHWS MOACYAMMOTrO.
Wnn, HaobopoT, Mpu3HaTb COMHEHWe “pasyMHbIM", 4TOBbI 0CBOGOAWTL
MoACYAMMOro OT HakaszaHuA. [OCKONbKY orpefeneHne pasyMHoOCTU Unu
Hepa3yMHOCTU COMHEHWS MOJTHOCTLIO 3aBMCUT OT YCMOTPEHUA CyfibW, TO
MOHATWE "Pa3yMHOr0" COMHEHWSI HE MOXKET ObITb KaKoi-1nmbo rapaHTuiei
3alUMTBI MHTEPECOM, NOLCYAUMOTO.

HeBO3MOXHO BOOOLLE MTHOPMPOBATL M BOMPOC O FHOCEONOrnYec-
KOV CTOPOHE MOHATUSA CyAelicKoro yoexxaeHus. MockonbKy B YronoBHOM
npouecce ®PIC 0TpMLAETCA BO3MOXHOCTb JOCTVXXEHWS OOBEKTVBHON UC-
TWHBbI, TO Cyfelickoe yOexaeHne Mo CBOeMy COLEPXKAaHUIO 3HaHWA NPAMO
[OMyCKaeT HeOCTOBEPHbIE 3HAHUS, BbIPXKAET TaK Ha3blBaEMYHO CYObeK-
TUBHYIO UCTWHY. B repMaHCKoii npoLeccyanbHOM nuTepatype nNpusHaet-
CSl, YUTO Cyfeickoe ybexxaeHne NpescTaBnseT UWb 3HaHWE Masoii cTe-
MEHN [OCTOBEPHOCTY, BbIP@XKAET BEPY B WCTUHY, ABNSETCA CYObEKTMB-
HOWA, IMYHOM [LOCTOBEPHOCTLIO.

MpumepHo ¢ KoHUa 40-X rogoB B y4YeHWM O [Jo0KasaTe/nbCTBax B
yronioBHoM npouecce ®PIT noayunsio LIMPOKOE pacrpocTpaHeHne wuc-
cnegoBaHve npobsieMbl (POPMUPOBAHNS CYAENCKOro yoexxaeHns ¢ nosu-
LW MppauyoHann3ma, SBASIOLLErocs OAHOW U3 pasHOBMAHOCTER CyOb-
eKTUBHOrO maeann3Ma. B 3TOM HaxoguT OTpaXeHWe yCUnuBaroLLasacs B
rocrefiHee BpemMs B (Mnocouu TEHAEHLUMS K uppaumoHanusmy. po-
BO3r/awaeTcs "Kpmsnuc" paunmoHanbHOCTW, Ha MepBblid NiaH BblABUTaOT-
CA TaKue KaTeropum LyxX0BHOM XXM3HW, KaK BONS, IMOLUM.

Mo MHeHWIO repmaHckoro ncuxosnora I”. boHe, hopMupoBaHue cy-
JENCKOro ybeXxaeHnsi Henb3s paccMmaTpyBaTb Kak WHTENNEKTYasbHbIN
MPOLLECC CO3HAHMA 1 MbILLIJIEHUSA, MOCKO/bKY OH BKIHOYaeT 3MOLMK, 3ne-
MEHTbI TemrepamMeHTa, NMOLCO3HATENLHOIO MY HEOCO3HAHHOTO MposiB/e-
HWA BoAW. M03TOMy B 3HauMTeNbHOW Mepe OPMUPOBaHME CyAeicKoro
y6eXzieHNs OCHOBLIBAETCA Ha 3MOLIMOHA/IbHBIX, MPPaLMOHANIbHLIX 3ne-
MEHTax, KOTOpble He MOryT 6bITb MOHATHI.. ITO NOM0XKEHWNE HAXOAMUT LUK~
POKyt0 NOAAEPXKY cpeau npoueccyanuctos ®PIT: npouecc popmuposa-
HUA CyfelicKoro yoeXxxaeHns NpoTeKaeT HUXKe YPOBHS CO3HATENbHOro W
PaUMOHa/IbHOTO B CMOAX MCUXMKW, MOAUYMHEHHbIX COBCTBEHHBLIM 3aKO-
Ham, KOTOpble NINLLIEHbI CMbIC/A U He MOTYT ObITb paLWOHaNbHbIMK, N10-
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TMYECKUMU; UCXOASA TOMbKO U3 PAauMOHaNbHOMO, CYAbS HUKOTAa He MOr
6bl NPUIATK K YOEXKAEHNIO, TaK KaK TO/IbKO MPPaLMOHa/IbHbIE 3/1EMEHTbI
MO3BONAKOT eMy AOCTUYb CYOBEKTUBHOIO y6exaeHws. VIMeHHO Bonno-
LeHVe NAEN UppauMOHan3Ma Ha MpakTuKe No3BosiseT "n3baButbes” oT
COMHeHMWM B npoLecce (hopMUMpoBaHus cyfeickoro yoexxaenus. Kak yka-
3biBaeT I'. BOHe, Heo6xoauMoe MpPecfoneHne COMHEHUS LOCTUraeTcs
rNaBHbIM 06pPa30M 3MOLMOHa/IbHO. A. BUMMeEp CUMTaeT, 4To yCTpaHeHue
COMHEHUS nAeT ABYMs NyTAMMW: 60 B pesynbTaTe BHYTPEHHEro nepe-
XXMBaHWA, b0 B pe3ynbTaTe BONEBOIrO YCUNSA, PELUMMOCTY NPEOLONETh
COMHeHVe (4TO yalLe BCero 1 BCTPeYaeTCs Ha NpakTuke).

HeTpyAHO 3amMeTWTb, YTO BbIXOMALLMBAETCS COAepXKaTeNbHas CTOo-
pOHa pauMOHabHOCTK, OTPULIAETCA ee 0ObEeKTMBHAs OCHOBa, CMNOCO6-
HOCTb [OCTMDKEHMS [OCTOBEPHbIX 3HAHWIA, MOAAAIOLLMXCA MPOBEPKE
MPaKTUKON. ICKaXarTCa posib 1 3HaueHue amouuid. B. L. JleHuH nucan,
yTo "6e3 "UYenoBEYECKMX IMOLMIA" HMKOr[a He 6biBano, HeT M ObiTb He
MOXET Ye/I0BEYECKOro UCKaHWUs UCTUHLI". Ho, NnpuaaBas BaKHOe 3Haye-
Hue amouusaM, B. W, JIeHMH TOYHO onpegennn UX MEeCcTO B MO3HaHWK,
3aMOLMKM, KaK W BOSIS, TOMbKO COMPOBOXAAKT NPOLECC NMO3HAaHUSA, HO He
SBNSAIOTCA €ro OCHOBOW. B npuBefeHHbIX BbICKa3blBaHWSX CTOPOHHWUKOB
nppauyoHanM3mMa pedb UAET O CTPEMIEHUM OFPaHUYWTL 3HaHWe; AaTb
MeCTO NpOCTO/ Bepe, BO/E, 3MOUMAM; CO3A4aTb MpPeACTaBleHWe, 4TOo
TOMbKO UppaLMOHaIN3M, MPPaLMOHAINCTUYECKUIA BOSTIOHTapU3M SABNS-
HOTCA ONpejensowmuMmn (hakTopamMmm MCCnefoBaTenbCKoin cynebHol aes-
TEeNIbHOCTU; UCTOIKOBATb €€ B AyXe MOMHOro pensituBuamMa. Mpu Takom
noaxoge hopMmpoBaHue CyaeiicKoro yoeXxaeHns 0KasblBaeTcsa BO BacTm
TaWHCTBEHHbIX, HEOOBACHUMBLIX cui. OHO MpeAcTaBnsieT 6e30THETHOE
YyBCTBO, HEKOHTPOMMPYEMOE WHAMBUAYa/IbHOE CO3HaHWe Ccygei, 3ara-
JOYHbIA NCUXNYECKNA (PEHOMEH CO BCEMW BbITEKANOLMMMW M3 3TOrO
MPaKTUYECKAMM NOCNEACTBUAMM.

CyObeKTMBM3M, MPPaLMOHAIN3M N1EXAT B OCHOBE MPESMNPUHATON B
Teopun yronoBHoro npouecca ®PI MOMbITKM pacCMOTPeTb MPOGIEMbI
[OCTOBEPHOCTU CYfeNCKOro 3HaHus, uccnefoBaHus (akTUyeckmx 06-
CTOATENbCTB YrONOBHOIO fAena, NMOCTaHOBMEHUS NPUroBopa B CBETE U3-
BECTHOI TEOPWM YMPABNEHUYECKOTO PeLLEeHUS.

Teopuma ynpaBneHYeckoro pelleHns (ee pasnnyHble LWKO/bl U Ha-
NpaBneHms) UCXOAWT U3 TOF0, YTO MHAMBWA B NPOLLECCE MOUCKA U NPUHS-
TUS PELLEHUS UMEET eI0 He C 0O6BEKTMBHOM AeACTBMTENbHOCTLIO, KOTO-
pas Npu3HaeTca B MPUHLMMNE HEMO3HaBAEMOM, a C ee YNPOLLEHHOR Mofe-
Nbl0, TaK Ha3blBaEMbIM CY6BHEKTUBHBIM MUPOM, KOTOPbIA CO34A0T OLLY-
LeHns, 06paboTaHHble YeNoBeYeCKUM LyXoM. BcnefcTsre KOrHUTUBHONM
(nosHaBaTenbHOI) OrpaHNMYeHHOCTW PauMOHaIbHOCTM, HEAOCTATOUHbIX
BMOMNCMXNYECKNX CMIOCOBHOCTEW UHAMBIUE, HEe B COCTOSIHUM BOCMPUHATD U
nepepaboTaTb BCIO CYOLEKTUBHYIO MH(OPMALMIO, 0603peTb M NpoaHanu-

169



31poBaTh BCe BO3MOXHbIE BapuaHTbl peLleHns. B aToil cutyaumm, 4tobbl
MPUHATL peLleHre, UCNONb3YHTCA fBa CreLyanbHbIX OnepauyioHHbIX Mo-
HATWS: "YpOBEHb MPUTA3aHMIA" 1 “"cTpaTerus NpuoAN3NTENbHOKD pelue-
HUA". ECnn HaxoauTb YOOBNETBOPUTESIbHbIE PELUeHUs TPYAHO, TO Ypo-
BeHb NPUTA3aHMA Ha peLleHre Npobnembl CHXKaeTcs. VI HaobopoT, ecnu
BapuaHTbl NPUEM/IEMbIX PELLEHWI HAXOAWTb NIErKo, TO YPOBEHb NPUTA3a-
HWiA noBsblwaeTcs. Ho npu Bcex 06CTOATENbCTBAX WHAMBUA HE MOXET
MPUHATL ONTUMANBLHONO PELLUEHUS W BbIHYXKAEH JOBO/MbCTBOBATLCA A0C-
TaTOYHO XOPOLUMM WAW CKO/bKO-HWOYAb Y0BNETBOPUTENbHBIM PELLEHN-
em.

TOYHO TakK Xe, YTBEPXAAOT CTOPOHHUKN NPUMEHEHUS UAeii Teo-
PUW YNPaB/IeHYeCKOro PeLLeHUst B YTOMOBHOM NPOLIECCe, U Cyabs UMeeT
[Een0 He C COBLITUAMM PeasibHON LeCTBUTENbHOCTH, & C CYObLEKTVBHBIM
MUPOM, He C AeCTBUTEbHBIMW 06CTOATENLCTBAMM YTONOBHOIO Aena, a ¢
MX YMNPOLLEHHOW MOAENbIO. TN 0B6CTOATENBCTBA, KAK YXKe 0TMEeuanocs,
TBOPWT caM cyabs. OH B TO e Mepe He B COCTOSHUW BOCNPUHATL U Nne-
pepaboTaTh BCHO CYOBLEKTMBHYIO MHKOPMaLMIO, KOTOPas OKasblBaeTcsA K
TOMY XK€ HEMOJIHOM 1 He[AOCTOBEPHOW (MOCTOSIHHAsA HexBaTKa Cyfe6HbIX
[0Ka3aTe/bCTB, WX HefOCTOBEPHOCTb, B OCOOGEHHOCTW CBUAETENBCKMX
MOKa3aHwii), 0603peTb W MCCNeLoBaTb BCE BO3MOXHbIE BEPCUW MO Yro-
noBHOMY aeny. MPYMEHNTENbHO K YrONOBHOMY MPOLECCY NPUHATUE pe-
LUeHns (NOCTaHOBMEHWE NPWUroBOPa) BLIFNAAUT CReaytoLyM 06pasom.
Ecnu cyabs, HECMOTPS Ha MHOFOYMCNEHHbIE MOMbITKA BapbUMPOBaHKS
YPOBHEM NPUTA3aHUIA, HE HAXOAWT LOCTATOYHO XOPOLLEro peLleHus, To
OH /60 ONPOMETUMBO OMNPaBAbIBAET NOACYAMMOrO, MBO LOBONLCTBYET-
CA OfHOM M3 BEpPCUiA, KOTOpas ero pauvoHasbHO He yCTpavBaeT, HO
"y[oBneTBOpsAeT 06Llee BrieyaT/ieHne 0 HeOBXOAMMOCTU OCYXAEHWA U
HakasaHus nofacyaumMoro".

OO6palleHre K Maesm TeopUM YNpaB/eHYecKoro peLleHns npuasa-
HO Ha 60nee LUMPOKO/ OCHOBE MOKasaTb, YTO Kak MpW peLleHnn ynpas-
NEHYECKMX 3aay, Tak WU MpW NOCTaHOB/EHMM MPUroBopa MHAMBWA HE B
COCTOSIHMM MO3HATb CMIOXHblEe SBNEHNS 00 bEKTUBHOI AENCTBUTENBHOCTH,
coupanbHbIX OTHOLUEHWIA, MPOAEMOHCTPMPOBaTL MOSIHYH HECOCTOSATE b-
HOCTb MPUTS3aHWIA Ha AOCTUXKEHME OOBLEKTMBHOW WCTWHbI, HEBO3MOX-
HOCTb MpPeabsBneHUs K uHAvBKMAY (CyAbe) Takoro TpeboBaHMS U, Kak
CNeACTBME, BbIHYX/AEHHOCTb [IOBO/IbCTBOBATLCA MPUGANUTENBHBIMY,
NpaBaonofo6HbIMI PeLLEHNAMN.

Kak B npowwsiom B FepmaHum, Tak n B ®PI™ ngeamcTnyeckoii KoH-
Lenuum NCTUHbLI B YTOIOBHOM MPOLECCe MPUAAaBaioch M NpUAaeTCs 3Ha-
yeHMe oULMANLHON FOCYAapPCTBEHHOW JOKTPUHLI. Ee OCHOBHbIE Maeun
3aKpennarTea B hopMe PyKOBOAALLMX YKa3aHUIi BEPXOBHOIO Cyfe6HOro
opraHa. O6nagas 06s3aTeNlbHOM CUON ANA HIDKECTOALLMX CY[O0B, OHM
ABMAKOTCA MOLLUHBIM CPeACTBOM MNPSAMOro BO3AEACTBMA Ha CyAebHYyH
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MPaKTUKy, YCTaHaB/INBAKOT OMNpPefeNieHHbIe THOCE0IOrMYecKne rpaHnLbl B
MCCNeA0BaHUN UCTUHBI MO YroIOBHOMY €Ny, UCK/oYaloT CYLLIeCTBOBa-
HVe YrofioBHOTO MpaBoCyaus, OCHOBAHHOIO Ha AOCTUXXEHUWN O06BLEKTUB-
HOIA UCTUHBI.

PaspaboTaHHble TFepMaHCKUMM MpOLecCyanucTaMu  MONOXKEHNS,
KacaloLLMecs HEBOSMOXHOCTW OTbICKaHWS 0ObEKTUBHOW UCTUHBI BCMed-
CTBME HECOBepLUEHCTBA Ye/I0BEYECKOro MNO3HaHUA, [OCTaTOYHOCTM Onpe-
[eneHHol CTeneHW BePOSTHOCTW BUHbI NOACYANMOrO /15 ro CYXKAeHUs,
HaxoAWnn HeM3MeHHOEe BOMJIOLLIEHNE B MHOTOYMCNEHHBIX PYKOBOLALLMX
YKa3aHuAX repmMaHCKoro MMMepcKoro cyda. Tak, B OfHOM U3 HUX, OTHO-
cAwmxcs K Havany 30-X rofoB, yKasbiBanochk: "ABCOMOTHO TOYHOE 3Ha-
HWe, KOTopoe 6bl COBEPLUEHHO He [OMYCKAaNo N0 OTHOLUEHWUKO COObLITUS
MHOe, ANA YeNOBEeYECKOro MO3HaHUSA NPU ero HecoBEePLUEHCTBE BOOOLLE
ncknoyeHo. Ecnm TpeboBaTb HafEXHOCTU 3HAHMA TaKOW BbICOKOW CTe-
MeHW, TO CyZONPOU3BOACTBO 6bIN0 6bl HACTO/ILKO XOPOLUMM KakK W He-
BO3MOXHbIM. HO ecnu MpuHATbL CyAO0NPOU3BOACTBO TaKMM, KakuM OHO
CYLLECTBYET B NOBCEAHEBHOM XXM3HW, TO CyfibA AO/HKEH LOBO/LCTBOBATL-
Csl TaKoWi BbICOKOW CTereHbi0 BEPOATHOCTW, KOTOPYIO OH JOCTUIaeT npu
BO3MOXXHOM, MCYepnblBatoLleM U [OOPOCOBECTHOM  WCMO/b30BaHUM
MMEIOLLMXCA [0Ka3aTeNbCTB. Takas BbICOKas CTereHb BepOoATHOCTU U
NPVHMMAETCA 3a UCTUHY", B page apyryux pasbsCHEHWA repMaHCKuiA uv-
NepCKUii cy s NPUMEHAN HECKONBbKO MHYIO, HO OAMHAKOBYIO MO CYLLECTBY
thopmyny, roBops 0 "BEpPOATHOCTM, FpaHMyaLLeli C JOCTOBEPHOCTLIO".

BepxoBHbiit cyg PPl B 3TX BOMpocax COXpaHAeT MpeeMCTBEH-
HOCTb 1 B CBOMX PYKOBOZALLMX YKa3aHWUAX MOCMe0BaTeNbHO peannsyeT
Te XXe UAen 0 HeBOSMOXHOCTU JOCTWKEHUS 06BEKTUBHON UCTUHBI K3-3a
HECOBEPLLEHCTBA YEN0BEYECKOr0 MO3HaHWA, HO TOMbKO MO YKa3aHHbIM
NpuYHam fenaeT yrnop Ha NOHATUE CYAeCcKoro yoexaeHus, v BUAHOe
MECTO B HWX OTBOAWTCS PacCyXAeHuWsm 0 '‘TeopeTnyeckmx", "abCTpak-
THbIX", "pasyMHbIX" COMHeHusX. B 3TUX yKa3aHuAX, OTHOCWMBLUMXCA
rnaBHbIM 06pasom K Havany 50-X rogos 1 ONpefenvBLUMX HanpasieHue
COBPEMEHHOI FepMaHCKOA CyaebHON mpakTuku. BepxoBHbI Cyh pasb-
ACHAN: NPOCTOe TEOPETUYECKOe WM abCTpakTHOe COMHeHue, 06YyCcnoB-
NEHHOe HEeCOBEPLLUEHCTBOM YeNI0BEYECKOr0 MO3HAaHWUsA, He MpensTcTByeT
OCYXX[EHUIO MOACYAMMOro, NS CyfeiicKoro ybexaeHns Heobxoguma u
[0CTaTO4Ha YA0BNETBOPSIOLLAA C TOUKW 3PEHMS XKMTECKOro onbiTa 4oc-
TOBEPHOCTb, B OTHOLUEHWUWN KOTOPOW HE BO3HWKAET Pa3yMHOr0 COMHEHUS,
npoueccyaibHOe YCTaHOBMeHWE (DaKTa, MOANEXALLEr0 [OKa3blBaHUIO,
TpebyeT TONbKO YMONYaHUS COMHEHUS paccyauTeNbHbIM, 061a4atowWwmm
YKM3HEHHbIM OMbITOM Cyfbeid, HO HUKOrAa He CBOOOAHON OT COMHEHMS
abCco/HOTHO JOCTOBEPHOCTM.

B npoueccyanbHoli nutepatype BepxosHomy cygy ®PIT npunuchl-
BaeTcs 3acnyra B TOM, YTO OH fKOObl MCMpaBW/ OLIMOKY repMaHCKoro
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MMNepPCKOro cyAa, nonarasLLEro A4oCTaTouHbIM 41 OCYXXAEHWUSA NOACY -
MOrO BbICOKO CTeneHW BEPOATHOCTM ero BWHbI, a ceilvac TpebyeTcs,
4ToObl Y CybU CMOXMNOCh YoexkaeHne. Ho, Kak yxe 0TMeuvanoch, Cy-
Jevickoe, y6exaeHne B repMaHCKOM YrofioBHOM MpOLecce SBASEeTCA Mno-
HATVEM (hOpMasibHbIM, BblpaXaeT 3HaHWe He[OCTOBEPHOrO XapakTepa,
TONbKO; BEPOSATHBIN BbIBOJ, Cyfa O BUHOBHOCTY NOACYAMMOrO, 3aKkamyd-
JINPOBAHHbIA MOHATVEM CyfeicKoro ybexaeHus. He cnyyaiiHo B. Kec-
Cep OTMeYaeT; YTO MpaKTMKa ObIBLUETO repMaHCKOro MMMepCKoro cyjaa
MoYTK B HEM3MEHHOM BUfe Obina Npofo/HkeHa BepxosHbIM cynom PPI™ 1
BbICLUMMW CYAaMN HEMELIKUX 3eMenb.

OfiHa U3 MPUYMH BbIHECEHWS HEMPaBOCYAHbLIX NMPUrosopos B ®PI
no MHeHWIO M. XupLi6epr, COCTOMT B TOM, YTO Cyfbl [OBONbCTBYHOTCA
BEPOATHOCTLIO BMHbLI MOACYAMMOrO BMECTO YCTaHOB/IEHUS ee [0CTOBEp-
HOCTW. OTO MPOUCTEKAET elle M3 YKasaHWii OblBLIErO BEPXOBHOrO Cyfa
"epmaHuK, Hay4HbIX MONOXEHUIA repMaHCKUX NPOLLEeCCyanucToB, OCHO-
BaHHbIX Ha MHEHUW O HEBO3MOXHOCTW [LOCTUXEHWUS B 06/1aCTW Yrosnos-
HOW HOCTULMKM [OCTOBEPHbIX 3HaHWA. W ¢ rogamu 3Ta TeHAEHUMs Ha
MpaKTMKe CTaHOBMTCA BCe 60/ee NpeobagatoLLeit.
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A. C. bapa6alu
CyLLHOCTb Yro/10BHOr0 npoLiecca M ero posib B
hopMMPOBaHUN OTBETCTBEHHOCTW MpPaBOHAPYLLUNTENS
KpacHosipck, 1997, c. 39-47

Lienn npoLeccyanbHoi AesTeNIbHOCTU NPaBONpPUMEHUTENS

YT0M0BHO-MPOLIECCYaNbHOE 3aKOHOAATEIbCTBO 3aaeT OnpeeneH-
Hble paMKK JesTeNbHOCTW A1 OpraHoB W /UL, BOB/EYEHHbIX B Clepy
YrO/MOBHOIO CY/0NPOU3BOACTBA. DTV Mpefenbl He AO/MKHbI YCTaHaBNW-
BaTbCAA CMOHTAHHO, UX (DOPMUPOBAHME JOMKHO ObiTh MOAUNHEHO LIENSM,
YUMTBIBAIOLLMM MHTEPECHI BXOAALLMX BO B3aMmogeiicTeue. Takum obpa-
30M, (hopMUpYeTCs OnpeaeneHHbI MacluTab noBefeHus!, MPUMEHNTE b-
HO K KOTOPOMY TO/IbKO M BO3MOXXHO OLIEHMBATb YCMELHOCTb WU Heyc-
MeLIHOCTb TOFO UM UHOTO Pofia AeiCTBUIA.

Bbllle roBOpMIoCb O TOM, YTO YrO/MIOBHbI/ NPOLECC JOMKEH MO-
CTaB/IATb YrO/IOBHOMY M UCMPaBUTENIbHOMY MpaBy MaTepuan 4as peanu-
3aUmu Lenun, CTosiLeli nepes HAMK, ClefoBaTeNlbHO, e 3TUX oTpac/ei
B3aVIMOCB$i3aHbl, U TONIbKO MPEeACTaB/IEHNE CO CTOPOHBI YrOMI0BHOIO
npouecca 4O6pOTHOro MaTepvana Mo3BOAWUT B paMKax Apyrux oTpacheli
cthopmMmMpoBaTb OTBETCTBEHHOCTb Y MpaBOHapyLwnTens. MonyyeHne e
TaKoro Mmartepuasna BO MHOFOM 3aBMCMT OT TOYHO CCHOPMY/IMPOBaHHOA
Lienn AesTeNbHOCTM NSt KOHKPETHOFO WCMOHUTENS, T. K., BO-NEPBbIX,
TOMbKO C 3TUX MO3ULMI MOXHO OyAeT OLeHMBaTb 3PMEKTMBHOCTL €ro
[eATeNbHOCTU®,  BO-BTOPbIX, OH BY/eT UMETb feN0 He C abCTPaKTHBLIM
MPEeCTYN/IeHNEM, a C KOHKPETHBLIM >XU3HEHHBbIM SIB/IEHWEM, C CyAbbamm
KOHKPETHbIX JTHO4E.

WTak, npu aHanuse Lieneit npoLeccyanbHoi AesTeNbHOCTY NpaBo-
NPUMEHUTENA HEeNb3s 3a6blBaTh O CBA3M Lieneii npolecca ¢ LUensaMyu Ma-
TepuasbHbIX OTpac/eli npasa s TOro, 4To6bl NO3HATb, HACKOMLKO Npa-
BW/IbHO Mbl YCTAHOBM/W MepPBbIE, TakK KaK HempaBW/bHOE UX yCTaHOB/e-
HUWE He JacT HaM JOCTMXEHWUs MaTepuanbHO Luenu. Kpome Toro, 3a 060-
3HauYeHneM "MPaBoNPUMEHNTENL" CKPbIBAETCS Psifl OPraHoB rocyapcTsa:
Cy/, NPOKYpop, CNefoBaTeNb, A03HABATE b, UYTO C HEM3GEXKHOCTLIO CTa-
BUT BOMPOC: SBNSOTCS M LEAW, CTOSILLME Nepes HUMM, TOXAECTBEHHbI-
MW, & EC/IN HET, TO KaknM 06pa3oM OH COMOAUNHEHbI?

®Kak NpaBuLHO 6110 3aMedeHo U, J1. MeTpyXUHBIM, ...0LieHKa [O/MKHa MPON3BO-
[UTBCA MO CreLUPUYECKUM Liensm cuctembl. Hanbonee pacnpocTpaHeHHas oLLmMbKa COCTOUT
B TOM, YTO B KaueCTBe KPUTEPUEB OLIEHKM BepyTcs CMCTEMbI 60Jiee BbICOKOTO “paHra”, Ha
[OCTVDKEHME KOTOPbIX BAMSIOT BMeCTe C AaHHOW v Apyrue NoACUCTEMbI, Npy 3TOM "BKnag"
KaXXI0 13 HKX He andhepeHumpyeTes” (26,71).
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O6paTMMca K BbICHEHWIO TOTO, Kak 3aKoHoAaTe/b hopMympyeTt
Lenu YronoBHO-NPOLECCYaNbHOM AeATeNbHOCTM M MOXKET /I YCTaHOB-
NEHHOe MM OpMEHTWPOBATb NPaBOMPUMEHUTENS HAa NOSTyYeHUe pesynbTa-
Ta, 3HAYMMOrO0 B M/1aHe peasn3aLmy NoAX0Aa, MPEeS/IOKEHHOIO BhbILLe.

TpafuUMOHHO B NpoLeccyanbHoli MTepaType NOWCK CMbIcAa fest-
Te/IbHOCTM B pamMKax YrofloBHOrO MpoLecca HauMHaeTcs C aHamsa CT. 2
YTK. OHa roBopuT 0 3afayax CyAonpou3BOACTBA B LieSIOM, He audide-
PEHLMPYSA MPUMEHUTELHO K OpraHaMm TO, YTO AO/DKEH CAenaTb Kaxablil
13 HUX. Takoin noaxop ABNseTcs, 6e3ycnoBHO, BEPHbLIM, HO cnocob pea-
NN3aLMK ero BPSL M MOXHO OLEHUTb Kak YA0BMETBOPUTENbHBI MO Crie-
JYOLMM MPUYHAM:

1. YKasaHbl pasHonopsgkosble uenu (27,47-48), koTopble MOryT
ObITb B yyLLEM CMly4yae LieNsMU OTAe/bHbIX OPraHoB, HO BPAfg M MOryT
ObITb MPW3HaHbI COBOKYMHbLIM Pe3y/ibTaTOM WX COBMECTHON fesTeNbHO-
CTW.

2. HeT )ecTKoro ConoA4MHEHMS Lienieli yrofoBHO-NPOLLEeCCyabHO
[esTenbHOCTW C LeNsIMU CUCTEMbI OTpac/eid, B paMKax KOTOpbIX onpege-
NSAKTCA 1 pean3yoTcs Mepbl BO3AECTBIS K MPaBoHapYLUMTENIO.

3. Bu.1 cT. 2 peyb BOO6LLE He MAET O LieNsX, N Ha3BaHWe CTaTby
COOTBETCTBYET €€ COAEPKaHMI: «BbICTPOE M NOJIHOE PacKpbITHe NPecTy-
NAEHWA, M306/11MYEHNE BUHOBHBLIX W 0BecrneyeHre NpaBWILHOTO NpuMe-
HeHMs 3aKoHa». W aaxe onpefenieHue CNpaBe/IMBOro HakasaHus, Hego-
nyLLeHne NPUBAEYEHUS K YTOIOBHOW OTBETCTBEHHOCTU M OCYXXAEHUS He-
BMHOBHOIO - 3TO Te 3aJauyu, peLueHne KOTOPbIX MMEET Lefb, Haxofs-
Lyytocs 3a npefenamu Kaxaoi n3 Hux®. KOHKpeTHbI opraH, peluas
CBOIO 3afjayy, pe3y/bTaT KaXAblA pa3 LOMKEH COOTHOCUTb C UHTErpu-
PYHOLLEN Lieblo, TONMbKO B 3TOM C/lyyae ero AesTesbHOCTb OyfeT 0cos3-
HaHHoOW. Torga 6bICTPOe packpbiTUe MPECTYMN/IEHUs He CTaHeT camoLe-
Nbto, a 6yaeT 060CHOBAHHO He MPOCTO HEOOXOAMMOCTHIO Mpeeeub Mpe-
CTYMHYIO [eATeNbHOCTb U 06ecneynTb HeOTBPATUMOCTb HakasaHus. s
onpefeneHns crnpaBefIMBOr0 HakasaHWs 3Ta Leflb JO/MKHA AaTb OpUeH-
TUP TOTO, Kakne UHTEPEChI CeAYeT yumnThIBaTb NMPY 3TOM, KaKoe 0Xuia-

HUWe CyLLeCTBYeT y 06LLecTBa NO NOBOAY pe3ynbTaTa MNPUMEHEHUs Mep
BO34eCTBYS.

Het aToii uenn B 4.1 cT. 2 YTIK, HeT 1 BO BTOPOiA. Befb Henb3s e
B Ka4yecTBe TaKOBOI BOCMPUHMMATL TE3WCbI, YTO YFONOBHOE CYL0MPOu3-
BOZCTBO, JO/HKHO CMOCO6CTBOBATL YKPEM/IEHNIO 3aKOHHOCTU U MPaBomno-
pAaKa, NpefynpeXxaeHuio U UCKOPEHEHUIO NPeCTYNHOCTU, 0XpaHe UHTe-
pecos 06LLeCTBa, NpaB 1 CBO6OS rpakaaH, "BOCMIUTaHUIO TPaKAAH B AyXe

63 ABTOpbI, OMPeaENAIoLLME LieNN YTON0BHONO CY/I0MPOU3B0ACTBA KaK HEAOMYLLEHME
OCY)XIEHVSI HEBMHOBHOIO W CMpaBef/IMBOE HaKasaHWe BUHOBHOIO, fielatoT Lar B MpaBiifib-
HOM Hanpae/eHns, HO OLLYMbio U He A0 KoHUa (28,46; 29,8).
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HEYKNOHHOro cobntofeHnss KoHCTUTyumn... YacTb TpeboBaHWii - 3TO
TpeboBaHWs, peannsaums KOTOPbIX HEBO3MOXHA B pamKax paccMmarpu-
BaeMoii fesTensHocT®, [la 1 3aKoHoAaTeNb, BEPOATHO, UHTYUTUBHO MO-
HMMas 3To, He TpebyeT uX peanusaumu, a npegnaraetT TO/bKO
"tnoco6CTBOBaTL", YTO NPEACTaB/AET He LeNb AeATeNnsHOCTH, a Tpebo-
BaHue K Heil. Tak, Hanpumep, yros0BHO-NpoLeccyanbHOe 3aKOHOAaTe b-
CTBO YETKO pPernameHTUpyeT Te cayyau, Korfa Heo6XxoaumMo npuMeHeHne
Mep MPUHYXKAEHWA, TEM CaMblM, CTaBs MOJ OXpaHy npasa W CBO6O.bI
rpaxgaH. HapylieHve TpeboBaHWiA, cHOpMYMPOBaHHbLIX 3aKOHOM, [e-
NatoT pesynbTaThbl AEACTBUIA HUUTOXHLIMM, BUHOBHbIE )€ B 3TOM A0/K-
Hbl NOL/IEXAaTb HaKa3aHMIo.

HenoBepumBbIil unTaTeslb MOXET BCAed 3a HaMU MpoaHann3vpo-
BaTb cTaTbi YTIK B noucke Lenun, oTBeuvatoLLeli TpeboBaHNsAM, NPeabsiB-
NeHHbIM Bbile. OH ee He HaiiaeT. Ho Kak y)ke ckazaHOo, OHa HeobXxoauma,
W, BbINOMHAA TPYL 3aKOHOAATENS, MOXHO NPej/ioXuUThb crefytoLlee no-
HUMaHVe Leneid YronoBHOro CyaonpoussoacTaa: "LlensiMu yronoBHOro
CYLONPOM3BOACTBA ABNAETCA HE TONbKO BbISBNEHWE NPECTYNNEHUS, 1L,
ero COBEPLUMBLLErO, BUHOBHOCTM 3TOFO MLA, HO W CO34aHue YCM0BUi
4na nocnefytowero opM1poBaHns OTBETCTBEHHOCTM MpaBOHapyLUnTe-
na".

FBNAOTCA N 3TW Len onepauyoHHbIMU? HeT. OHU OpUEHTUPYIOT
opraH Ha ufeasn, K KOTOpOMY CreflyeT CTPeMUTbCS, OCYLLEeCTBAsA Aes-
TeNbHOCTb B 061aCTU YeNOBEYECKMX OTHOLLUEHWIA, YPEerysmpoBaHHbIX
HOpPMamMK YrofIoBHO-MPOLLECCYaNbHOMO Npasa, U NogYepKu1BatoT posib Mo-
CNedHero B 3TOW AeATeNbHOCTH.

OcTaeTcs OTKPbITbIM BOMPOC CO34aHUS TaKuX YCNOBWiA, YTOBbLI 3TO
He 3aBMCeN0 OT OTHOLLEHMA NPaBONPUMEHUTENS K TOMY, KaK Mbl NMOHW-
MaeM Lefb LeATeNbHOCTU, OT ero NPUHATUS WKW HENPUHATUS LaHHOTO
nogxoga. Ans aToro, B NepBYyH0 ouepelp, HeOO6XoAMMa 3aKoHoLaTeNbHas
KoppekTupoBka cT. 68 YTK, rge peyb uaeT 0 TaK Ha3blBaeMOM
"npeamMeTe AOKasblBaHMA", HO KOTOpas Ha3BaHa "O6CToATENbCTBA, NOA-
nexatlye [oKasblBaHWIO MO YronoBHOMY aeny".

Camo no cebe HasBaHWe yKa3bIBAET, YTO peyb UAET He 0 npeameTe
MO3HaHKs, a 0 MporpaMme WCCnef0BaHus, BbINOHEHNE KOTOPOI NM03BO-
NAET PEKOHCTPYMPOBaTb NPeAMET NO3HaHUA. Boblue BCEro Hafex s BO3-
naraeTcs Ha KOPPEKTUPOBKY faHHON CTaTbM B CUY ee onepauyoHa/IbHO-
ro xapaktepa. Ioka ee YC/OBHO MOXHO pa3buTb Ha HECKO/IbKO YacTeid,
HaLleNMBaloLLMX Ha YCTaHOBMEHME: &) AesHus; 6) CyObeKTa, COBEpLUIMB-
LLUEro fesiHne; B) ero BUHOBHOCTY B COBEPLLEHHOM; ) MPUYMH 1 YCNOBUIA,
CMOCOOCTBYIOLMX COBEPLUEHUIO MPECTYNeHns. MOoLYUMHEHHOCTb 3TUX

8 B nuTepaType y)xe 06paLLatoch BHAMAHME Ha Hey/0BNETBOPUTENLHOCTb PeAaKLIN
4.2cT. 2 YTIK (30,4).
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OPUVEHTVPOB CYLLECTBYHOLLMM LIefISiIM YrofI0BHOrO Mpasa oveBMaHa. Kak
BWAHO, 3[eCb He XBaTaeT B KayecTBe Lieneli ycTaHOBMeHWs 06CTos-
Te/IbCTB, HaNPaBAAOLMX OpraHbl paccnefoBaHMs 1 cyfa Ha NosyyeHue
MHopMaLMK, NO3BONAIOLLENA NMOA06PaTh CPEACTBO BO3AEMCTBUS Ha Npa-
BOHapyLUMTENs A1 UCMPaBNeHNS U NePeBOCMUTaHMSA C YYETOM ero any-
HOCTHbIX OCOGEHHOCTe. 3TU 06CTOATENLCTBA B OMNpefeneHHol Mepe
Obl POpPMaN30BaHbI Bblille, A8 HAMNOMHEHWS XXe UX COfepXKaHWeMm B
K&XAOM KOHKPETHOM Cflyyae HY>Ha, KpPOME HpUAMYEeCKoi, xopoLuas
MCKX0MOrMYecKas NoAroToBKa.

Ecnn paboTa B HanpaBfeHWM YCTaHOB/MIEHWS! YKa3aHHbIX 06CTOs-
TenbCTB GyAeT npofenaHa TOHKO, TOYHO, TPaMOTHO, NPUYEM HE OLHWM
Cy6bEKTOM, a BCEMU, KTO BK/IHOUEH B CUCTEMY OpraHOB YrofOBHON tOC-
TULMK, ECAN Ha ee OCHOBe BYAeT BbIHECEHO MEPCOHUGNLIMPOBAHHOE Ha-
KasaHue W OHW OyAyT MpaBW/IbHO MCMO/Mb30BAaTbCA B pamMKax Mcnpasu-
TeNIbHOrO BO3AEWCTBUS, MOXHO HafeATbCs Ha MO0XKMTENbHBbIA nTor. Pe-
3y/NbTaTOM SIBUTCA OTBETCTBEHHOCTb, CPOPMMPOBaHHas Yy GbIBLLErO Npe-
CTYMHVKa B NpoLecce NOCTOSHHOMO ero B3anMOAENCTBIS C NpeLcTaBuUTe-
NSMW NPaBOOXPaHUTENbHBIX OpraHoB.

Henb3s yTBepXaaTb, 4TO MOC/E MPETBOPEHUS B XKM3Hb MpeLsio-
YKEHHOro Mbl co 100 %-oii rapaHTWein Noay4Mm "HOBOro™ YesioBeka ¢ no-
3UTUBHBIMM COLMa/bHLIMW YCTaHOBKaMU. XXM3Hb BCErfa CoXHee camol
COBEpLLEHHOI TeOPeTMYeCKOl cxeMbl. MpocTo npegnaraeTcs nyTb, KOTO-
PbliA, MOXET 6bITb, AACT pe3y/bTaT 601ee 3HAUMMbINA, YeM LOCTUTraeMbI
B HacToslLLee BpeMsl. B 0CHOBe 3TOr0 MyTW NIEXXMT UHOE, YeM ceidvac, oT-
HOLLIEHWE K MPaBOHapPYLUMTENO U K paboTe ¢ HUM.

Mpouecc opmMMpoBaHUs OTBETCTBEHHOCTU - AauTeneH. Mpeano-
CbUIKW eMy 3aKnafblBalTcA B pamKax YrofloBHOrO CyAOMpOM3BOACTBA,
rfe OTbICKMBAOTCA 0O6CTOATENbCTBA, MO3BOAIOLLME B OMPEAeNIeHHON Me-
pe CMporHo3u“poBaTb BO3AEMCTBME Ha MOBeAeHWe MPeCTyMHKKa onpefe-
NeHHOT0 BMAa U pa3mepa HakazaHWs. YTOMOBHbIV 3aKOH, NMPUMEHUTENLHO
K Liensm 1CrnpasieHns 1 NepeBOCMUTaHNS, AO/DKEH 3a KOHKPETHOE Mpe-
CTyMN/IeHNe YCTaHaBMBaTb TOMbKO BbICLUMIA Npegen caHKuum. MonyyeH-
Hble B XOfe paccnefjoBaHWs faHHble MOTYT CAYXWTb OCHOBaHWeM [A/is
MPUHATUS PasHbIX NO CBOEMY CYLLECTBY, HO OAMHAKOBbLIX MO CBOEN Ha-
MpaBfeHHOCTMW peLLeHuii: 0 MpekpaLLeHn YronoBHOMo Aena no Hepeabu-
ANTUPYIOLLMM OCHOBAHUSIM; O BbIHECEHWUN OOBUHWTENBHOMO MPUIoBOpa
6e3 HasHaueHWs HakasaHWsi, C Ha3Ha4YeHMEM M CO BCEM TEM, YTO C HUM
CBfA3aHO. B 3TWX Ccfyyasx MpUHMMaeMble PELLUEHUS MOXHO paccMartpu-
BaTb KakK CpeAcTBa (DOPMMPOBaHUS OTBETCTBEHHOCTM M Hadyalo 6onee
AAMTEeNbHOI PaboTbl B LENSX UCMPaBUTEIbHOrO BO3AEHACTBYS.

MpuBeaeHHbI KPaTKWiA aHann3 MoKasbIBaeT, YTO 0GCTOATENbCTB,
yKazaHHbIX B CT. 68 YTIK, HeoCTaTouHO A5 NOATrOTOBKYM YC/OBUIA pea-
NIM3aHUN CUCTEMHOM LeNM KOMM/EKCa KPUMUHANMCTUYECKUX OTpacnei
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npasa. B nocnegytowiem n3noxeHun 6yaeT faHO MpeicTaBneHe O TOM,
Kakune 06CTOATENbCTBA LONONHUTENBHO JOMKHbBI COCTAB/ATL COAEpXaHue
[laHHOIA CTaTbM.

3TO CTaHeT BO3MOXHbLIM; TO/IbKO NOCc/e fAeTanbHOW NpopaboTKm
Bonpoca 06 06bEKTE U NpeAMETE [A0KasblBaHWSA, HO YXKe celivac MOXHO
YTBEPXAATb, UTO UMEHHO YCTAHOB/IEHME 3TUX OOCTOATENLCTB U ABNSAETCA
LeNblo IeATENBbHOCTIN BCEX OPraHOB Yro/I0BHOMO CY0MPOM3BOACTBA.

YunTaTtenb, 3HaKOMbIIA C YrofnoBHO-NPOLIECCYaSIbHON NMTEpPaTYpOi,
3aflaCT BOMpPOC: MoyeMy OBGCTOATENLCTBA, MOA/EXallye LOKa3blBaHUIo,
NpeAnaraloTCcs B KaYeCcTBe Lienn, a He UCTUHA, Kak 3T0 CTas10 MoyTH Tpa-
ANUMOHHBIM? (32,46; 33,64). Ha 3TomM Bonpoce cnefyeT 0CTaHOBUTLCS
noapobHee.

Mo MCTVHOW B GONBLUMHCTBE CAlyYaeB MOHMMAOT TOYHOE COOT-
BETCTBME HALIMX 3HAHWIA AeNCTBUTENLHOCTU. BOT Kak 06 3TOM muwyT
aBTOpbl (hyHAAMEeHTabHOM paboThbl "Teopys A0Ka3aTebCTB B COBETCKOM
yronoBHoM npouecce™: "Iof 06beKTUBHON UCTUHOI MapKCUCTCKas tu-
nocoust NOHUMAET TaKoe COAEPXKaHWe YesloBeYECKMX 3HaHWUIA, KOTOpoe
MpaBW/IbHO OTPaXXaeT 0OBEKTUBHYHO AECTBUTENLHOCTL U HE 3aBUCUT OT
CyObeKTa, He 3aBUCUT HU OT YenoBeKa, HU OT yenoBevecTBa"(34,45). U
TYT YMECTHO 3aJaTb BOMPOC: & OT KOrO XXe OHa TOrAa 3aBUCUT, eC/in HU
OT YeN0oBeKa U HY OT YeNI0BEYECTBa, KakK MOXET YesloBeYeCKoe 3HaHue He
3aBUCETb OT Hero? OHO [jaeTca eMy B FOTOBOM BUAE KEM-TO NOTYCTOPOH-
HUM? HeBONbHO Mogo6Has (hopMyNMPOBKA MapKCUCTCKUX (rnocodos
npuBoAUT K niee "bora".

MOXHO AV MPUMEHNTENBHO K 3HaHWSM, KOTOPble Mbl 0603Ha4YaeM
KakK UCTUHHbIE, FOBOPUTL O TOM, YTO OHM TOYHO COOTBETCTBYHOT AENCT-
BUTENIbHOCTW? JTH0BOMY WCCNefoBaHUIO NpUCYLLA HeyCTpaHUMas 3aBu-
CUMOCTb OT CyObeKTa, ero IMYHOCTU, UHANBUAYA/IbHOTO OMbITa Y MHOTO
apyroro. BoT kak 06 3tom B cBoe Bpemsi mucas M. MOHTeHb:
"BocnpusiTue CTOPOHHUX NPEAMETOB 3aBUCUT OT Hallero YCMOTPEHWS...
Beab, ecnv 6bl Mbl BOCTIPUHUMAIN BELLW, He U3MEHSA MX, ecnn Bbl Yeso-
BEK CMOCO6EH Obln yCTaHaB/MBaTb UCTUHY CBOMMU COBCTBEHHBIMU Cpej-
CTBaMW, TO, MOCKO/bKY 3TV CPEACTBA MPUCYLLM BCEM /THOAAM, UCTUHA Me-
pexoguna 6bl 13 pyK B pyKW, OT O4HOTO K ApYroMy.... TOT (DaKT, 4TO HeT
HW 0HOrO MOMOXEHWS, KOTOPOe He ocnapuBan Bbl UK KOTOPOE He/b3s
6b110 Bbl OCNapMBaTh, KaK HeMb3s flyyllie AOKa3bIBAET, YTO HaLl MPUPOS-
HblIli pa3yM NO3HAEeT BELLY HEJOCTaTOUHO SICHO... (35,357-358).

MpvBeeHHas XapaKTepUCTMKA He YTpaTiia CBOEro 3HaueHus U B
Hallle BpeMsi: OKpY>KaloLLmiA MUp He cTasl mpolle, a Hao6opoT, Aa U Npu-
poJa uYenoBeKka He M3MeHWnacb. TOYHOE COOTBETCTBME HALUMX 3HAHWIA
[eACTBUTENILHOCTM B KXK[bIi KOHKPETHbI MOMEHT HEBO3MOXHO, XK13Hb
JMHaMMYHa, HAYTO He OCTaeTCsl HensMeHHbIM. [0BOps 0 TOUHOM COOT-
BETCTBMM HaLLMX 3HAHWI [eACTBUTENLHOCTM, Mbl MbITAEMCS OCTaHOBUTD
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ee pasBUTUE, HO 3TO He B HALLE BnacTW. B nydliem ciyyae Mbl KOHCTa-
TUPYEM TO, UTO BbINI0, & He TO, UTO YXKe eCTb.

[Jaxe NpUMEHNTENbHO K NPOLLIOMY, KakuM Obl OHO HW Kas3asloch
Ham MPOCTWM, eC/M Mbl OTBETCTBEHHbI, Mbl HE MOXEM YTBEPXKAATb, YTO
HaLLIW 3HAaHWS! TOYHO COOTBETCTBYHOT AEMCTBUTENLHOCTM, T.K. 3TO 03HaYa-
eT NOAMeHY Le/iCTBMTE/IbHOCTM HaWMMW NPeACTaBNeHNsMI O Heil. Befp
N NIOKa/IbHOE SIBMIEHWE CBA3aHO MHOTVIMU OTHOLLEHWUAMMW C Apyrumun. Ye-
NOBEK, 0bpallascb K MO3HaHWI0 ero, UCXOAUT W3 CBOMX LieNei, n Kak
crefcTeve, 0bpallaeT BHUMaHWE Ha OMpefeneHHble CBA3M U OTHOLLEHUS,
npuyeM, BbIOOP MX 3aBUCUT He TOMbKO OT ero Liefeii, HO 1 OT TOro Habo-
pa WHCTPYMEHTaNIbHbIX CPeACcTB, KOTOpbIMW OH 06n1agaeT. B nepsyto
oyepesp, peyb MAET O MOHATUAX, KOTOPbIE, B CBOKD O4Yepesb, ONPefensatoT
Lenu yvenoseka. OH BOCTIPUHMMAET MUP Yepe3 MOHATUSA, CHOPMUPOBAH-
Hble Y HEr0 OKPY>XEHUEM, a Y/IeHbl 3TOr0 OKPYXXEHUs, B CBOIO O4epefb,
Moy4nUnmn Nx oT CBOErO.

Kaxxgoe NOHATME SBNSETCA Pe3y/bTaTOM MHOXECTBA B3auMOAei-
CTBUIA MeXJy NOAbMW, 3aHTEPECOBAHHbIMI B OCBOEHUM TOTO UW UHO-
ro yyactka [eicTBUTENbHOCTU. MpK CTONKHOBEHWM HA HEM, ECNU KaX-
[bIA N3 HUX OYAEeT OTCTaMBaTb UCTUHHOCTL CBOErO MOHATMS, 3TO OydeT
MOXO0XKEe Ha pasroBOp CNENoro ¢ rayxum. HUKTO M3 Hac He BageeT co-
BEPLUEHHbIM MOHATVEM, NO3TOMY HUKTO He MMEET npasa NpeTeH40BaTh-
Ha UCTUHY KaK TOYHOe COOTBETCTBME 3HaHWIA LeliCTBUTENBHOCTH.

dunocothbl y)Ke He 0fHO TbiCAYeNeTe ObIOTCA Hag NpPo6aemMoi
UCTWHBI. A no Tem pesynbTaTtam, KOTOPbIX OHW AOCTUMN, MOXHO CYAWTb,
4yTo npob6nema 6GyAeT CyLEeCTBOBAaTb CTO/IbKO BPEMEHU, CKOJIbKO OTMy-
LLEHO YenioBeyecTBY. Kak HeT KOHLA MO3HaHWI, TakK HeT BO3MOXHOCTU
HanoHUTL MOHATWE UCTVHbI OOBLEKTVUBHBIM COAEPXKAHMEM, CMbICI KOTO-
poro B TOYHOM COOTBETCTBMM HALUMX 3HAHWIA AeAcTBUTENbHOCTU. Mpu
BCEX PAaCXOXAEHMAX B OMPeLeNeHN UCTUHBI OBLLMM SBNSETCA Bblaene-
HMe OLEHOYHOr0 MOMEHTa MPUMEHMUTENIBHO K TEM 3HAHMAM, KOTOpble
JOCTYMHbI YenoBeky. Hanbonee HarnsgHo 3TO NPEACTABNEHO CYXKAEHWS-
My Fo66ca n Merensi. Tomac M066C UCTUHY cuMTas CBOWCTBOM “HalLMX
CYXK[EHWUIA O BeLax, & HU B KOEM C/lydae He TeM, YTO MPUHaLNeXMT ca-
MM o6bekTam" (36, 382), CornacHo I"erento, HaJo OTKas3aTbCs OT pac-
MPOCTPAHEHHOM TPaKTOBKM UCTWHbI KaK TOYHOIO COOTBETCTBMSA HALIEro
MPeACTaBNeHNs NPEAMETY, - B BbICLLEM U (PUIOCO(NCKOM CMbIC/E, HaNpo-
TMB, "UCTMHA B CBOEM abCTPAKTHOM BbIPaXXEHMM BOOOLLE O3HA4aeT Co-
rnacve HeKOTOpPOro cofepxaHusi ¢ camum coboii” (37, 204). B npuse-
[eHHOM Bbllwe 13 "Teopun [0Ka3aTe/IbCTB B COBETCKOM YrO/I0BHOM Mpo-
Liecce™ onpeaeneHuy Takxe ynop AeNaeTcs Ha XapakTepPUCTUKE 3HaHWS.

W3 ckasaHHOro cregyet BbIBOA: MOHSATUE UCTUHbLI B MO3HABATTE Tb-
HOM Mpouecce ABNSETCA HEOMNPeAeneHHbIM U BPsA I MOXET OpraHn3o-
BblBaTb MO3HABATE/bHYIO AeATeNbHOCTb. B JaHHOM cny4yae MOXHO CO-

178



rnacuTbes ¢ A. H. YaHbILeBbIM, KOTOPbIA nMca, yTo "Teopus BeposiT-
HOCTW - eMHCTBEHHO Hay4Has Teopus no3HaHus" (19, 167), Ho aTo co-
BCEM He 03HayaeT, YTo MpW paccnefoBaHWM YrofoBHOIO fena BblBOAb!
[lenaloTcq Ha OCHOBe BEPOATHOIO 3HaHWA, OCTAaBNANOLLEr0 COMHEHMe,
HeyBepeHHOCTb. B faHHOM criyyae peyb UAET O HEBO3MOXHOCTU B pam-
Kax No3HaBaTe/lbHOr0 akTa OXBaTWUTb B KaXfbli KOHKPETHbIA MOMEHT
BCIO C/IOXHOCTb U MHOrooopasue 06beKTa No3HaHWs, KPUTEPUEM Xe Mo-
3HaBaTe/bHON YBEPEHHOCTU “SIBNAIOTCS; COOTBETCTBME COOOLLEHMA
[eCTBUTENbHOCTH, B3aIMHOE COOTBETCTBME CBEAEHWMIA ApYr O Apyre u
nX npakTuyeckas nposepka (38,510). MnaBHOe, Ha 4YTO AO/MKHA ObITh
HanpasneHa [eATe/lbHOCTb MPaBOMPUMEHWUTENA NOCMe MOMYYEHUs WH-
(hopmaLmu, fa 1 BO BPeMS ee NosyYeHns. — BbISCHEHWE COOTBETCTBUSA ee
[eCTBUTENBHOCTY. BbISICHEHHOE COOTBETCTBME MOXHO XapaKTeprn3oBaTh
KaK JOCTUKeHMe UCTUHBL®

Ho Bpsg v 310 ByaeT npaBunbHo. Hanbonee TOYHO 0603HaYaTh
Mosly4yeHHOe NPW COOTHECEHUM MHAOPMaLUK C AENCTBUTENbHOCTLIO 3Ha-
HMe KakK focToBepHoe. OHO Oy/€eT TaKOBbIM, KOFa NPUNOXUMO K AECT-
BUTENbHOCTU, TO ECTb HalileHHOe A0/MKHO MO3BOMATHL YCMELHO paboTaTb
C [AENCTBUTENbHOCTLIO M KaXK/bliA pa3 B TEX XKE YC/IOBUAX [aBaTb OAUH W
TOT XXe WM 6nM3KWIA pesynbTaT, peanusaums NpUAoXKMMOCTA - OCHOBa
NS fanbHeldlleld nosHaBaTeNbHOW AeATeNbHOCTW. TpeboBaHWe Mpwo-
YKMMOCTY - KaK pa3 TO Tpe6oBaHWe, KOTOPOMY A0/MKHO OTBeYaTb 3HaHUE.
Takoe MOHMMaHWe He (UKCUPYET OCTaHOBKW B MO3HaHWW, MEPEHOCUT
yNop € Cy6bEKTUBHOM LIGHHOCT HaLLMX 3HaHUI Ha 06bEKTUBHYHO®.

MpYNOXXMMOCTb - He LieNb MPOLiEcca, 3To TpeboBaHVe NoABEPrHYTh
3HaHWe WCMbITaHWI0 Ha COOTBETCTBME [/ TOTO, UTOObI BblAepXKaBLliee
nycTWTb B 060POT. Be3yCnoBHO, 3TO OAHO 13 OCHOBOMO/NAratoLMX TpeGo-
BaHWiA, KOTOPbLIM [J0/KHA COOTBETCTBOBAThL [eSTeNbHOCTb OpraHa Ha oc-
HOBHbIX CTaAMsX YrofioBHOro mpotecca. KOHKPeTHO OHO CKnafblBaeTcs
13 ABYX MOMEHTOB: MojTyyast UH(HOPMaLMIO, ee CliedlyeT NMpoBepsTh  Kak
B paMKax TOro [IeiCTBWS, I/ OHa NosTy4YeHa, BbISCHSS BO3MOXHOCTb MNe-
pefiaollero cy6bekTa BOCMPUHMMATBL, 3aMOMUHATL W BOCMPOM3BOAUTD
TO, 0 YeM OH CBUETENLCTBYET, TaK U C MOMOLLbIO APYTWX CNeCTBEHHbIX
[e/cTBMIA, Nomyyas K CyLLECTBYIOLIEN HOBYIO MHAOPMALIMIO NMPUMEHU-
TeNbHO K TOMY >e 06CTosTenscTBy. [anee TpeGyeTcs COMOCTaBUTL
VMEIOLLMECS 3HAHMS MO MOBOAY WX NOTUYECKOW HEMpPOTMBOPEUUBOCTU W

M.C. Crporosuy nucan: “..maTepvanbHas WCTWHA B YrOMOBHOM MpoLecce ecTb
COO0TBETCTBME (MOAYEPKHYTO MHOWA. - A.B.) TOr0 BbIBOAA, K KOTOPOMY MPWLLEN CYA, TOMY,
4TO 6b110 B AelicTBUTENbHOCTM" (39,17).

$8CnepyeT 3aMeTUTb, UTO B NOCNEAHEE BPEMS NOSABUINC BbICKa3bIBAHWS, CTaBALLME
MOJ COMHEHVE BbIABIDKEHNE B KAYeCTBE LIE/IM UCTUHBI, HO MpedsaraemMoe B3aMeH BpAf /v
MOXET Y[0BNETBOPUTb HYX(/bl MPaBONPUMEHUTENBHON fesTenbHOCTW. Tak, Hanpumep, E. B.
Mu3ynuHa npegnaraeT B Ka4ecTse Creuuthmnyeckoi Lenm - HeaoCTuKeHne HencTuHsl (5,50).

179



B3aMMOZOMNO/HAEMOCTW. [1pyn OTCYTCTBUM 3TOrO - HOBbIA BATOK 0bpalLLie-
HMA K NOUCKY MH(opMaLmu.

Taknum 06pa3omM, NPUNOXKUMOCTb 3aXBaTbIBAET CBOUM COepXaHu-
eM [iBa MOMeHTa [J0Ka3aTeNbCTBEHHOMN AeATEIbHOCTM - NOMTyYeHNe HOBO
MHOpMaUMK K CYLLECTBYIOLLEV (NPOBepKa), COMOCTaBeHNE UMetoLLeli-
€A UH(opMaLMK (3NEMEHT OLEHKM). BbinonHeHWe aToro TpeboBaHus ro-
BOPUT He O TOM, KakuM JO/MKeH BblTb pesy/bTar, XoTa 6e3 ero BbIMos-
HEHUsI OH HEBO3MOXKEH, a O TOM, Kakue AeiCTBUS HeOBXOAMMO BbIMOS-
HWTb, YTOObI NMONYYEHHbIA Pe3y/bTaT OTBEYan LeNsM [0Ka3aTe/bCTBEH-
HOIi AeaTeNbHOCTW.

B 10 e Bpemsa 3Ta TpebGoBaHWe MpeanonaraeT nepexof B pabore
OT OTAENbHO B3ATOr0 [0KasaTe/bCcTBa K UX COBOKYMHOCTU. Peanunsauus
ero AaeT [OCTOBEPHOE 3HaHWe, NOC/efHee CBA3aHO C MOMHOTON NposB/e-
HWA OLEHKM W ABNSAETCHA BbIBOAOM OTHOCUTENBHO OLeHMBaeMoro. Obuee
3HaYeHVEe MPUIOKUMOCTM MPOSIBSETCA B TOM, YTO BCA MCMOJb3yemas
npy 060CHOBaHUM BbIBOLOB MH(OPMaLMA LOMKHA ObITb NpocesHa vepes
9TO0 CUTO, T.K. 6e3 BbINO/HEHNA JAHHOrO TPe6OBaHUS Mbl HE CMOXEM
Cfien1aTb BbIBOZ, O [JOCTOBEPHOCTY [JOKa3aTeNbCTB, MOSIOXKEHHbIX B OCHOBY
peLleHus. TpeboBaHWe MPUIOXKUMOCTM FOBOPUT O HEOOXOAMMOCTU NPo-
BEPKU U OLIEHKM [0Ka3aTeNbCTB, MOKa3biBaeT UX CBS3b B peasbHOi aes-
TeNIbHOCTU, YKa3bIBaEeT, KaK AO/HKHO AeiiCTBOBATb.

W TyT Mbl NOAXOAMM K HEO6XOAUMOCTU CKOPPEKTMUPOBATL MOHATHE
MpWHLMNA YroN0BHOIO MpoLecca B YacTu pyKOBOAALLe uaen (40, 124).
BblfeneHHoe, CKopee BCero, OTHOCUTCA K CYLLIHOCTW npoLecca, nocneg-
Hee 1 ABNSETCA OCHOBHOW WAeei, Ans KOTOPON CO34aH W CyLecTByeT
YrON0BHbI npouecc. He MOXeT 6bITb B OAHO U TO XXe BPEMS HECKO/bKO
OCHOBHbIX MAe NPUMEHNUTENIBHO K OAHOMY W TOMY e - Uaes ofHa, a
BOT TPebOBaHW K AeATeNbHOCTU MOXET ObITb MHOFO. BbINOHEHME KX
NpaBonNpUMEHUTENEM JAeT rapaHTUIO Peann3aumm CyLLHOCTY Yron0BHOIO
MpoLecca Lo KaxkaoMmy feny.

VMepapxnio NpvHUMNOB-TPe60OBaHMI A MOXHO MpefcTaBUTb Crie-
Jytowm obpasom. Mepgasi, rpynna - 3T0 NPUHLMNbI 4EACTBUA 415 NO-
Ny4YeHVs No3HaBaTeNbHOro pesynbrata. Hanpumep, BCECTOPOHHee, Nos-
HOe 1 0OBLEKTVBHOE WCCrefoBaHWe O6CTOATENLCTB fena; obecneyeHune
006BMHAEMOMY NpaBa Ha 3alLuTy; TO/IKOBaHWE COMHEHWIA B NOMb3y 06BY-
HAeMoro; Tpe6oBaHne MPUIOXKMMOCTY MOYUYEHHOTO pesynbTaTta K Aeid-
CTBUTENIbHOCTY.

BTopas rpynna npuHUMNOB 0603Ha4aeT npesesibl BOSMOXHOCTU
[eCTBMI MO peasn3aLyn No3HaBaTe bHbIX MPUHLMNOB. OHM  ABASAOTCS
rokasaTefieM [emMoKpatu3Ma W KynbTypbl B O6LUECTBE, pe3y/ibTaToM
B3aMOAENCTBUA Mexay O6LEeCTBOM U rocyfapcTBOM ANs NpefocTase-
HWA rapaHTUiA Npas 1 cBobog rpaxaaH. K HUM MOXHO 0THecTu: cBo6oge
N NINYHYIO HENPUKOCHOBEHHOCTb (CT. 22 KOHCTUTYLMU), HELPUKOCHO-

180



BEHHOCTb YaCTHOW >XXU3HU, /IMYHYI0 U CeMeliHyt0 TaiiHy (CT. 23 KOoHCTK-
TyLMK), HEMPUKOCHOBEHHOCTb Xumwa (cT. 25 KOoHCTUTyuun), cuge-
TebCKMA UMMyHUTET (CT. 51 KoHCTUTYLMN) 1 ap.

W nocnegHsa rpynna TpeboBaHWi roBOPUT O TOM, Kakum 06pa3om
Bbllle 0603HaYeHHble MONTUYECKME YTOMIOBHO-NPOLECCYanbHble MPUH-
LWbl AO/MKHbI KOHKPETU3MPOBATLCA NPUMEHUTENBHO K OpraHW30BaHHO-
CTU feATenbHOCTU. ELe nx npuHATO 0603HaYaTh Kak CyA0yCTpPOACTBEH-
Hble. HaunHatoTCH OHM C NPUHLMMNA OCYLLECTBIEHUSA NPABOCYAMA TONBKO
CYZIOM 1 BK/OYAIOT MHOXECTBO WHBIX.

[JaBas nogobHyl0 Knaccugmkauumio, aBTop He CTaBua nepeg coboii
3afja4y HailTu MeCTO KaXaoMy MPUHLMMY, NO3TOMY OHa W BbIFNAAWT Tak
(pparmeHTapHo. MNoaBuria K aToMy HeobXoAMMOCTb MOHATb, €CTb X OC-
HOBaHWA 419 006beANHEHNS OTAeNbHbIX NPUHLMMOB, B KaKO B3aMMOCBS-
31 HaXOAATCH COCTaB/IEHHbIE U3 HUX TPYNMbl, TAe MeCcTo 060CHOBbIBae-
MOMY NPUHLMNY NPUIOXKMMOCTY 3HaHWIA K AeCTBUTENBbHOCTU? BbiBOABI,
MPeLnIoXeHHbIe BbiLLe, MO3BONAT HAM ONPeSenUTLCA U C COCTA3ATE/IbHO-
CTblO, KOTOPYIO MHOTMe aBTOpbl PACCMAaTPMBAIOT He NPOCTO B KayecTBe
MPUHLMNA YroNoBHOMO MPoLecca, a B Ka4ecTBe O4HOr0 U3 OCHOBHBIX M0-
3HaBaTefIbHbIX MPUHLMNOB, rFapaHTUPYIOWMX Pe3ynbTaT, HO 06 3TOM
YyTb MO3XKeE.

3aBepLuas 3Ty rnasy, CTOUT 06paTUTb BHUMaHWe Ha TO, Kakue Bbl-
rofbl HeceT OTKa3 OT NMOHWMAaHWA UCTUHLI B KAYeCcTBe Lienu YrosioBHOro
npotecca.

1. CHMMmaeTcAa crop 0 TOM, AB/AETCA UCTUHA LESbIo MW NPUHLNK-
MOM Yro/I0BHOIO npoLecca.

2. MponagaeT OCHOBA A/11 PasHOrNacWin 0 COAEPXKaHWU WCTMWHBI,
yCTaHaBNMBaeMon B npouecce. Ecav B TpagULMOHHOM MOHWMaHWK UC-
TUHbI B €e COofepXKaHue MpaKTUYecKn BCe aBTOPbI BKIOYa/IM COOTBETCT-
BME YCTAHOB/EHHbIX 06CTOATENLCTB AENCTBUTENLHOCTH, TO OTHOCUTESb-
HO KBa/IMMKALMM W OMpefeneHns HakasaHus rnofo6HOro efvHomLyLus
He HabngaeTcs.

MpUMeHWTENBHO K NEPBOMY YXXe OTMEYanoch, 4To NpobremMaTuyHo
rOBOPWUTb O TOYHOM COOTBETCTBUM HALIMX 3HAHWIA [LefCTBUTENbHOCTY,
Korga peyb WAET 06 YCTaHOB/IEHUW 0BCTOATENLCTB COBEPLLEHHOrO Mpe-
CTynneHusa. Befpb ycTaHaBnmBas UX, Mbl BeleM peyb 06 OCHOBHbIX CTO-
pOHaX, CBf3AX M OTHOLUEHMAX, OTKa3blBasCb OT BCEA MHOr03Ha4YHOCTM
MPecTynneHns kak (hakta COLMaIbHON peicTBuTenbHOCTU. [eatens-
HOCTb MO0 KBa/IM(UKALMW NPECTYNEHNS, LyMaeTCs, BOOOLLe He BXOAMUT B
CYLLHOCTb Yrof0BHO-MpOLeCCyabHOM AeAaTenibHocTU. OHa HauuMHaeTcs
rnocre TOro, Kak rnocriefjHas y>e 3aKoH4YeHa. 3TO He CyTb Mo3HaBaTe/b-
Has, a OLeHOYHas [eATeNlbHOCTb NMPUMEHUTENIBHO K TOMY, UYTO YXKe yCTa-
HOBJ/IEHO B paMKax YrosioBHOro rpotiecca.
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Haiwue Bpems ¢ 0C060i HAarNAAHOCTLHO AEMOHCTPUPYET HEMOCTOSH-
CTBO MHOTUX OLEHOK. W3MEHATCA 3KOHOMMYECKME W COLMANbHO-
MO/IMTUYECKME YCNOBUA XN3HW 0BOLLECTBA, NPEXHME NX OLEHKW. To, UTo
ObI0 LieHHbIM BYEpa U MOANEXaNno 0XpaHe, nepectaeT 6biTb TaKOBbIM, &
HepeaKo MPU3HaeTCs W BpedHbIM. VIHbIMK cnoBamu, AesHUs He nepecTa-
IOT CYLLLECTBOBATb, HO Kakas >e OLeHKa ABNAETCH UCTUHHOM; BUepaLLHAs
W CErOAHALLIHAA?

TpeboBaHWe NPUIOKUMOCTH, B OTANYME OT UCTUHHOCTW, MMEeT
3HaueHWe U B CNyYae, Korga peyb uaeT 06 YronoBHO-NPaBoBOl OLEHKe,
HO He CTONbKO B M/aHe KBaM(MKALMN KOHKPETHOrO AesHMS, CKOMbKO
npu (GOpPMMUPOBaHUK 3TON OLEeHKW. [paBONpPUMEHUTENb He BOJSIEH CBO-
604HO OTHOCWTBLCA K YrOIOBHO-MPaBOBOMA oueHKke. CornaceH OH C Hel
WM HET - JO/MKEH ee NPUMEHATb. Mpu KapAMHaIbHOM PaCXOXAEHUN ero
B3rNS40B CO B3rNA4aMU1 3aKOHOAATENS B KaueCTBe BbIXOZA Y Hero ocra-
eTCA YX0[ Aa NPaBOOXPaHUTE/bHbIX OPraHoB 1 AeMOKPaTUYeCcKme Croco-
Obl BAVSAHUA Ha BNacTb /19 KOPPEKTUPOBKM NO3ULMIA 3akoHodaTens. B
JaHHOM cnyyvae Tpe6OBaHWE NPUIOXKWMOCTU — TpeboBaHWe Apyroro
YPOBHSA W K pyroMy opraHy - 3aKOHOZATesto.

Mpexae yeM faBaTb HOPMY, HYXXHO YBUJETb €€ B XW3HW, MOHSTh,
KakmM 06pa3oM CKafblBatoTCs peasibHble 3KOHOMUYECKME OTHOLLIEHWS,
couuabHbIe U MOUTUYECKME YCI0BUS, UMETb TOYHO BbIBEPEHHbIN Npo-
FHO3 UX PasBMTUA, BULETb MECTO U PO/b 3TO HOPMbI B CYLLECTBYHOLLMX
YCNOBUSAX, €e MOTEHLMIO B M/aHe JOCTWXeHWS Lenu passuTms. Kpome
TOro, npeAnaraemas o6LLeCTBY HOpMa JO/MKHa cofepkaTh B cebe u qop-
MUpOBaTb GanaHC UHTEPECOB MEXZY NMYHOCTbLIO, 06LLECTBOM U rocyaap-
CTBOM. TO/bKO B 3TOM C/ly4ae O HOPME MOXHO FOBOPUTb, YTO OHa OTBe-
yaeT TpebOBaHMIO MPUIOKUMOCTM, KOTOpPOE B Lie/IOM JO/DKHO MpoBe-
PATBCA KaX[blA pa3 MpyY COOTHECEHWWM HOPMbl C AeACTBUTENBHOCTHIO
XU3HK 06LLecTBa. MaTepuanom Ans aToro 6yayT  CMyXuTb pesynbTathl
KOHKPETHOI MPaBOMNpUMEHUTENbHON [eATeNbHOCTM B Maclitabax rocy-
papcTtea. CkazaHHOe NO3BOJISIET OTHOCMTLCA K MPUHLMMY NPUAOXKUMOCTY
He TO/bKO Kak K MPpUHLMMY NpoLecca, HO Kak K 06LLenpaBoBOMY MPUH-
LMy, MMEKOLLEMY CreLM(UKY CBOEr0 NPOSIBNEHUS B paMKax Kakaoin oT-
pacnu.

Pa3rosop 06 MCTUHHOCTU Haka3aHWs MPeACTaBAseTCs BOOOLLe, He-
COCTONTENbHBIM. Mbl MOXEM C 6O/bLIMM WU MEHBLUMM YCMEXOM Mpo-
rHO3upoBaTh Oyayllee, HO 3HaTb ero Ham He gaHo. Korga bl 6ygem
ero 3HaTb, 3T0 YXke ByfeT He byayLiee, a npoLusioe!

Bbile yxxe 06pallanock BHUMaHWe Ha TO, YTO 3aKOHOAaTeNb He
[aeT MoKa OpPVEHTMPOB, 3HAYMMbIX A1 MPOrHO3MPOBaHWA Gyayulero, a
OHW KpaiiHe He0BXOANMbI AN N36paHns N NMPUMEHEHNS K NMPaBOHapPYLLM-
TEM0 Mep BO3AEMCTBUSA, CMOCOOCTBYHOLLMX KOPPEKLMM LEHHOCTHBIX YC-
TaHOBOK MOC/efHEro, POPMMPOBAHMIO Y HEFO YyBCTBA OTBETCTBEHHOCTU.
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Torga, Korga OHv NOABATCA B 3aKOHE, C MPaBONPUMEHUTENS MOXKHO Oy-
[eT B pamKax npouecca TpeboBaTb YCTaHOBEHUA 06CTOATENbCTB, CO3-
Jalowmx B 6yayLuem ycnoBus 4s peaimsauumn TpeboBaHUS NPUIOKUMO-
CTU K 136paHHOIi Mepe BO3AeiCTBIA. BbIsiCHeHMe 3Toro byaeT npomcxo-
OWTb B pamMKax WCMpPaBMTENbHOrO BO3AeCTBMA. TpeboBaHve MpUNoXm-
MOCTW OyfeT peann3oBaHO B MOAHOM 06beMe TOrfAa, Korga n3bpaHHas
Mepa BO3AENCTBMA JOCTUTHET Lienield, CTOAWMX nepes Heil. 3To ewe pas
nogyepkmBaeT 06LLENpaBoBOE 3HAYeHWEe NpUHLMNA NpuaoKuMocT. B
CNyyae OTK/IOHEHUS [JO/MKHA CyLLecTBOBaTb BO3MOXHOCTb BHECEHMS
KOPPEeKTUB B MefarorMyeckuii NpoLecc ¢ y4eTOM MOSIBMBLUEICA HOBOIA
MHopMaLmu.

Wcxoas M3 npuBeeHHOr0 aHanu3a, credyer, 4To Bonpoc o Tpebo-
BaHWW NPUNOXUMOCTY B paMKax Yron0BHOIO NpoLiecca LOMKEeH peLlaTb-
cA cnefyrowym 06pasom: aTo TpeboBaHme, 6e3yCoBHO, OTHOCMTCS K YC-
TaHOB/IEHWKO COBEPLLUEHHOrO AeAHWS U, KPOMe TOro, B pamMKax [AaHHO
[eaTeNnbHOCTU AO/MKHbI ObiTh CO3faHbl YC0BUA ANS peasm3almmn npuo-
XXUMOCTV NPU OCYLLECTBNEHUM WCMPaBUTENbHO-BOCNIMTATENBHOMO BO3-
[ecTBuS.

SAJAHNA K PASOENY 11

Mocne BbINONHEHUA OBLLMX MeTOAMYECKUX YKa3aHWii chopmynmn-
pyiiTe CBOE peLLieHue MO CeaytoLLMM BOMpocam:

a) B YeM pasnnume Me>Kay MOHATUAMU «Uefb [OKa3blBaHUA» U
«33afja4a [j0Kas3biBaHUS» B YeM OHU COOTHOCSTCS, e, Kakoe MecTo
3TN MOHATWS 3aHUMAKT B MexaHW3Me [OKa3aTeNbCTBEHHOW Aesi-
TenbHOCT!;

6) HACKONbKO OMpaBAaHO MepeHeceHWe B Yro/oBHbIN Mpouece du-
NOCOICKMX OMpefeneHuiA UCTVHbI M PACCMOTPEHUS ee Kak Lenun [o-
Ka3blBaHWS;

B) MCX0AA M3 MPUKNALHOTO 3HAYEHUS TEOPUM AOKAa3bIBAHWS, YTO
JO/MDKHO  paccMaTpuBaTbC B KayecTBe  LEAM  YrOMOBHO-
npoLeccyasbHOro JoKasbiBaHUS.
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