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OT3bIB

Ha auccepTanrio 3eifHan0Boil Parumbl AsimeBHbI Ha TeMy «He3akaro4eHHOCTH
rPaxIaHCKO-NPABOBOI0 J0roBopa: MnpodJeMbl TeOPUHM U MNPAKTHKID)
(Mpkytcek, 2017 - 197 ¢), npeacTaBiIeHHOW HA COUCKAaHME YYEHOU CTENECHU
KaHauaaTa Iopuardeckux Hayk (crenuanbHOcTh: 12.00.03 - rpakmaaHckoe MpaBo;
[PEIITPUHUMATENBCKOE ITPAaBO; CEMEMHOE IIPABO; MEKYHAPOJIHOE YACTHOE MPABO)

Bbe16op Tembl nccienoBaHusl MpenonpeneséH e€ akTyalbHOCThIO, KOTOpas
J0CTaTOYHO YyOenuTeNnbHO OOOCHOBaHa aBTOpPOM. B duccepranuu 3aTpOHYTHI
(yHIaMeHTalIbHbIE TEOPETHYECKHE poOJIeMBI HE3aKIHYEHHOCTH
IPaKJAHCKO-IIPABOBOI'0  JIOTOBOPAa, PACCMOTPEHBI PA3JIMYHBIE TEOPETUUYECKUE
MPEACTABICHUS] O JWHAMHUKE JOTOBOPHOTO MPAaBOOTHOLIEHHUS, peaTU3aLUU
NpUHIMIIA CcBOOOABI jgoroBopa. Kpome Toro, aBTOpoM mOpeioKeHA
COOCTBEHHAs] KOHUENUHUS KBaNM(UKAIUU (HAKTUUECKUX OTHOLIEHUN CTOPOH IpH
HE3aKJIIOYEHHOCTH TIpa)KJaHCKO-MpaBoOBOro noroBopa. Pabora mnpencraBiseT
HECOMHEHHBIN TEOPETUYECKUI MHTEPEC, MOCKOJIbKY, KaK CIPaBeIMBO OTMEUYEHO
COMCKaTeJeM, «CB0OOOJa JOroBopa, KakK MpPOsBIEHUE CBOOOIbI B LEJIOM, TECHO
CBSI3aHA C 3aKOHOM UM He siBJisieTcsl Oe3rpaHuuHOi. B 3TOM cmbicie OJHUM U3
UHCTPYMEHTOB 3aKOHOJATENsl Hapsay C TAaKUMH Kak [PU3HAHUE CHEIKH
HEJCHUCTBUTEIBHOM, NPUMEHEHHE KOMIICHCALIMOHHBIX ME€p M T.I. SBISIETCS
MHCTUTYT HE3aKIIFOUEHHOCTH JI0TOBOPa».

Jlnst HauOosee TMOJHOTO PAaCKpbITUS TEMbl HCIOJb30BaH OOraThlif
METOJOJOTUUECKUI  MHCTpyMEHTapud  (pa3nuyHble  OOlIeHaydyHble |
YaCTHO-Hay4YHbIE METOJIbI HcciieoBaHus). OCHOBY NMPOBEAEHHOTO HCCIIECIOBAHUS
COCTaBHJI OOLIMPHBIA HAYYHO-TEOPETUUECKUN MaTepHall, BKIIOYAIOIIUA TPY/bI
MHOTHX M3BECTHBIX OTE€UECTBEHHBIX YUEHBIX Pa3INMUHbIX 3110X. [Ipuuém Tpynsl He
TOJIbKO IHUBUJIMCTUYECKOTO XapakTepa, HO U MO oOIled Teopuu mpasa, a
Tak)Ke  CIelualbHas IopUAUYeckas W HKOHOMHUYECKas  JIMTepaTrypa,
NOCBSIIIEHHAsA Pa3JIMYHBIM MHCTUTYTaM 0053aTelIbCTBEHHOTO MpaBa. Bcé ato,
Oyay4d OCHOBAaHHBIM Ha TIIYOOKOM aHaiu3e CyneOHOW MpaKTHUKH, MPUAAET
paboTe IEIOCTHBIN 1 3aBEPIIEHHBIA XapaKTep.

Bcecroponnemy oxBaty HccieayeMoOil TeMbl CIOCOOCTBYET ONTHUMAalbHas
CTPYKTypa AuccepTalnoOHHOW padoThl. OHa COCTOUT W3 BBEACHMS, TPEX TIJIaB,
BKJIFOUAIOIINX BOCEMb maparpadoB, 3aKIIOUeHUs, OUOIMOrpaduyecKoro CIucKa.
IIpu »>3TOM Marepuan CKOMIIOHOBAaH METOJO0JOTHYECKHU IrpaMOTHO,
U3JI0KEHUE



OTJIMYAETCS JIOTUYECKOM IOCJIEN0BATEIbHOCTBIO, UTO JeiaeT paboTy EMKOW H
COJIEPKATEIILHOM.

Couckarenb BBIHOCHT Ha 3aIlUTY s/ TOJIOKEHUN, paHEE HE BbIIBUTABIINXCS
B Hay4YHOM JIUTEpaType.

Tak, B ucCCIeNOBaHUM JEJAETCA BBIBOJ O CaMOCTOSITEJIBHOCTH KaTErOpuu
HE3aKJIFOUEHHOCTH T'PakJIaHCKO-IIPABOBOTO JOTOBOpPAa B CHUCTEME IOPUINYECKHUX
(GakToB U B CHUCTEME T'Pa)KJAHCKOIrO MpaBa. YKa3bIBAE€TCs, UTO HE3AKIIOYEHHOCTh
IPaKIaHCKO-TIPABOBOI'O JOTOBOPA - HETUIIMYHBIA OTPULIATEIBHBIN FOPUANYECKUMA
(akT, MHCTUTYT TPaKJAHCKOTO IpaBa.

3acmykuBaeT OJ0OpeHHUsi TE3UC aBTOpa O TOM, YTO IS IeJel MpU3HAHUS
JIOTOBOpA HE3aKIIOYEHHBIM UMEET 3HAaUYC€HHE aHaIu3 (PAKTUUECKUX OTHOIICHHM
CTOPOH, NPEICTABICHHBIX KaK B BHJE NPEAJAOTOBOPHBIX JIEHCTBUN, TaAK U B
KayecTBE OOYCIIOBIMBAIONINX HMCIIOIHEHHE MO TOMY JOTOBOPY, Ha COBEpIICHUE
KOTOpOro ObUTa M3HAYAJIBHO HampasieHa Bojis cTOpoH. Ilpu 3ToM ycTaHOBiIEeHHE
HAJIWYKUSA TAaKUX OTHOLICHUM NPEAONPENEIsIeT HACTYIUICHUE OIPEACIEHHBIX
IIPaBOBBIX IOCJIEACTBUN: NpPU3HAHUE 3aKIIOYEHHBIM TOIO JOT0BOpa, Ha
3aKJIFOUEHUE KOTOPOro Oblia HallpaBiIeHa BOJIS CTOPOH, JTUOO MepeKBan(UKaius
OTHOLIEHUW CTOPOH B HWHOW JOrOBOp, KaK INOMMEHOBAaHHBIM, TaK U
HEIMOMMEHOBAaHHbIM B I'paxmanckom konekce Poccuiickoin Penepanumu.
CnopaBemJIMBO OTMEUAETCs, YTO sl NPU3HAHUSA JOrOBOpPa HE3AKIIOUYEHHBIM
HEOOXOAMMO MPEkKJIE YCTAHOBUTH HECOCTOSITENBHOCTh CHENKHU (TO €CTh TO, YTO
C/EJIKa SIBJISIETCSI HECOCTOSBILICHCS ), JIeJKalleld B OCHOBAHUU TaKOro JoroBopa. Tem
CaMbIM aBTOp PAa3TPAaHUYMBACT TMOHATHS «HE3AKIIOYEHHOCTH JOTOBOpPa» U
«HECOCTOSABIIASICA CHAECIKAY.

B wuccienoBaHMM aHaNIM3UPYKOTCS OCHOBAHWS TNPU3HAHUA JIOTOBOpA
HE3aKJIIOUEHHBIM C TO3MIMK BHeapeHus B [ paxkmaHckuid komekc Poccuiickoit
@enepauuy HOBBIX HOpPM. B TOM uymciie genaercss BbIBOJA, YTO OTCYTCTBUE
rOCyJJapCTBEHHOM perucTpanuy J10roBopa, HE0OXOAUMOCTh COBEPIICHUSI KOTOPOM
IpeyCMOTPEHA 3aKOHOM, CaMO 10 ceOe He BIMSIET Ha IPaBOOTHOIIEHHE CTOPOH.

Couckatenb NOPUXOAUT K BBIBOAY O TOM, 4YTO IIpU3HAHUE JIOrOBOpA
HE3aKJIIOUEHHBIM TPEJICTABISET COOON CaMOCTOSTENbHBIN CIOCO0 3alUThI MIpaBa,
MOoJ KOTOPOW CJIEAyeT IIOHMMATh ONPENECIEHHBIA NPAaBOBOM pE3YJIbTAT
(KoHCTaTalMsl JOTOBOpa 3aKJIIOUEHHBIM HMJIM HE3AKIIOYEHHBIM) U CYOBEKTaMH
KOTOPOH SIBJIAIOTCS KaK CaMU 3aMHTEPECOBAHHBIE JIMIA, TaK U CYJeOHbIE OPraHbl.
[Ipy >TOM OH BBIBOAUT KJIAaCCH(PUKANUIO MPAaBOBBIX MOCIEACTBUU
HE3aKIIFOYEHHOCTHU JOTOBOPA.

[IpencraBiieHHBIE B AUCCEPTALMOHHOM HCCIIEIOBAHUMN BBIBOJIbI, OCHOBAHHBIE
Ha aKTax MpaBONPUMEHHUTEIILHON JIeITeIbHOCTH, HOpMax pedopMupyemoro
I'paxxmanckoro konekca Poccuiickon ®@enepanyu, 1o3BOJAIOT HHAYE B3IJIAHYTh Ha
KATETOpUI0 HE3aKIIOYEHHOCTH TI'PAXKIAHCKO-IIPABOBOIO JIOIOBOPA, YTO SIBISAETCS
MOJIOKUTEIBHBIM SIBJICHUEM JIJIs HAYKU. BBIBOIBI JOCTATOYHO apryMEHTHPOBAHbBI U
00OCHOBAHBI.

[Tomumo wucciaenoBaHUsT TEOPETUUYECKUX MpOOJEeM MOHUMAHUS
HE3aKJIIOYEHHOCTH JO0TOBOpa aBTOp aHAJU3UPYET Haubojee aKTyalbHbIE
npoOIeMbl MPUMEHEHHUs JAHHOW KaTeropuu B cyJeOHOM MpaKTUKe, npeaiaras
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BO3MOJXXHBIE IOAXOAB! B MX paspenieHud U pekomeHzauuu. Ocobas 3HAYUMOCTD
MPOBEeIEHHOTO UCCIENOBAHUS NIPEAONPEAeNAeTCs TaKKe HAIUYUEM peKOMeHAalui
N0 NPHMEHEHHWIO HENaBHO BHeApPeHHBIX B ['paxnaHckuil komekc Poccuiickoi
Qenepauny HOpPM, NMpaKTUKa NPUMEHEHHUS KOTOpBIX ellé He cpopMupoBaHa, a
TaK)Ke aHAJIM30M TOJIOKEHHUH, CYLIECTBYIOIUX HA YPOBHE MpoeKTa (enepabHOro
3aKOHa.

B mnemom B pabore mnomHAT psx npobnem, Tpelyromux Triry6bokoro
TEOPETHYECKOTO OCMBICIIEHUS, JaHbl KOHKPETHbIE MMPEAIOKEHHS 110 HX PellIeHHIO.
[To cBoeMmy coxepxaHuipo pabora BMOJHe OTBeYaeT U30paHHOH Teme
uccienoBanusa. Tema pacKpbiTa JOCTaTOYHO MOJHO M mocienoBarenbHO. Kakux-
a0 ceph€3HBIX 3aMEYaHUHW HET, OHU ObUIM YCTpaHEHbl B XOAE HAalUCaHUA
JIACCepTALVH.

Ha ocHOBaHMM H3JI0)KEHHOTO MOJKHO CJejaTh BBIBOJ, YTO AMCCEepTalus
3eiinanoBoii Parumbl AnMeBHB TpeACTaBiIsieT CoOOOW  CaMOCTOSTENBHBIN
3aKOHYEHHBIM Hay4HBIA TPYJd, B paMKaxX KOTOpPOro MpeANpHHATa yCHellHas
MOMBITKA KOMIUIEKCHO HCCJIENOBaTh TIPaXKIAaHCKO-NPaBOBble NpoOieMbl B
coorBercTBytomeit cdepe. I[lomaraem, 4YTO aBTOpP 3acIy)KHUBAaeT MPUCBOCHHUS
yYEHOH CTeNneHH KaHAHMJaTa IOpUAMYECKHMX Hayk mo cnenuanbsHoctd 12.00.03 —
rpaXJaHcKoe MpaBo; MpeANpUHUMATENbCKOE IpaBO; CEMEHHOe IpaBo;
MeXIyHapoJHOE YaCTHOE MPaBo.

Mecto pabGoThl JHIa, MPeICTaBUBILErO OT3BIB: Kadeapa rpa’kAaHCKOro Ipasa
Opupuyeckoro HMHCTUTYTa DenepaJbHOrO0 roOCyAapCTBEHHOTO OHOIXKETHOro
00pa3oBaTeNnbHOTO  yupeXIeHus  Bbicmiero  obpasoBaHus  «MpkyTckuii
roCyIapCTBEHHBIA YHHUBEPCHTET», MOYTOBBIA ampec: 664082, r. Mpkyrck, yi.
Vnau-batopckas, 10; Tenedgon xadenpsl rpaxnaHckoro mpasa: 8(3952)521189;
aJpec 3JIeKTPOHHOM nouThl: civil@lawinstitut.ru

HayuHbI# pyKOBOIUTEIb

3apemyromuii kadeapoi rpaxIaHcKoro npasa
IOpunuveckoro uacturyra ®I'bOY BO
«MpKyTCK1#i rOCYJapCTBEHHBIN YHUBEPCHTET),
KaHauaat opuaudeckux Hayk (12.00.03), nou;eﬁi“' ;
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